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——S. 15 — Rajasthan Minor Mineral Con- 
cession Rules, 1977, R. 3 -— Words “royalty” 
and “Dead rent” — Connotation 
. (Sep) 197 A 
——-§, 17 — Scope of — Powers of State 
Government for reservation of any area for 
exploitation of Mineral -— Exercise of 
(Apr) 83 
Motor Vehicles Act (4. of 1939), S. 64-A — 
Tribunal cancelling permit — High Court in 
exercise of powers under Art. 226 would not 
interfere with findings of fact of Tribunal 
(Apr) 93 
MUNICIPALITIES ` 


-Rajasthan Municipalities Act (38 of 1959), 
S. 4 — Contract Act (9 of 1872), S. 23 — 
Delimitation of Municipal area — State Gov- 
ernment agreeing to keep certain area leased 
to a Company excluded’ from limits of the 
Municipality — Agreement is unenforceable 
being opposed to public policy of State 

i (Jun) 133 B 
——-S, 4 (1) (8) — Delimitation of Municipa- 


lity —- Inclusion of excluded area in munici- 


pal limits — Rules, notifications and bye- 
laws in force automatically becomes ap- 
plicable to the area newly included in munici- 
pality i Qun) 133 E 
——Ss. 98, 174 to 187 — Construction of 
sewers and drains — Primary duty of Muni- 


cipality — Mandamus to perform it can be’ 


issued (May) 121 
-———Ss. 174 to 187 — See Ibid, S. 98 
(May) 121 


Negotiable Instruments Act (26 of 1881), 
S. 19 — See Stamp Duty — Stamp Act 
(1899), S. 2 (3) (Jul) 157 
——Ss. 27, 28 — Pro note not indicating that 
it was really executed by a partner for or on 
behalf of the firm — Partners other than ex- 


(Mar) 58 
(Mar) 58 
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PANCHAYATS 


—Rajasthan Panchayat Act (21 of 1953), 


S$. 17 (4-A) — See also Constitution of India, 


Art, 226 (Dec) 298 B 


——Ss...17 (4-A); 70-B; 17 (5) — Suspension 


order passed against Sarpanch by State Gov- 
ernment under S. 17 (4) (A) — Becomes final 
under S. 17(5)—State Government has no 
jurisdiction or power to review or revoke 
such order under S. 70-B (Aug) 165 A 


-——§. 17 (4-A) — Initiation of enquiry by 
State Government against Sarpanch for some 
charges — Suspension of sarpanch during en- 
quiry —- Revocation of suspension order on 
such ground — Validity (Aug) 165 B 
——§. 17 (4-A) — Constitutionality — Sec- 
tion is not unconstitutional (Dec) 298 A 
-——S. 17 (4-A} — Order of suspension — 
Main consideration for passing order enu- 
merated summarily though not in detail — 
Order cannot be said to be non-speaking or 
invalid (Dec) 298 C 
-———S. 17 (4) and (4A) — Rajasthan Pan- 
chayat and Nyaya Panchayat (General) Rules 
(1961), Rr. 20, 21 — Charge-sheet and order 
of suspension served on Sarpanch not proved 
to be based on result of preliminary enquiry 
held by authorised persons under R. 20 — 
Charge-sheet and suspension order stand 


vitiated (Dec) 298 D 

-——S, 17 (5) — See Ibid, S. 17 (4) (A) 
(Aug) 165 A 

-———S, 70-B — See Ibid, S. 17 (4) (A) © 
(Aug) 165 A 


vr 


-~—Rajasthan Panchayat and Nyaya Panchayat 
Election ‘Rules (1960), R. 25 (2) — Non-com- 
pliance of — Inference as to — Validity 
(Nov) 258 A 


~——R. 36 — Procedure on closing of poll — 
Duty of polling officer (Nov) 258 B 
-~——R. 41 (1) (c) — Non-compliance of R. 41 
(1) (c) —— Not sufficient to set aside election 
(Nov) 258 C 

~—-R. 77 (7) — Corrupt practice — Evidence 
(Nov) 258 D 


~-Rajasthan Panchayat and Nyaya Panchayat 
(General) Rules (1961), R. 20 — See 
(1) Panchayats — Rajasthan Panchayat Act 
(1953), S. 17 (4-A) (Aug} 165 B 
(2) Panchayats -— Rajasthan Panchayat Act 
(1953), S. 17 (4) and (4-A) 
(Dec) 298 D 
——R. 21 — Seo 
(1) Panchayats —- Rajasthan Panchayat Act 
(1953), S. 17 (4-A) (Aug) 165 B 


—_—— 
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Panchayats — Rajasthan Panchayat & Nyaya 
Panchayat Rules (contd.) 

(2) Panchayats — Rajasthan Panchayat Act 

(1953), S. 17 (4) and (4-A) 

(Dec) 298 D 





Partnership Act (9 of 1932), S. 22 — See 
Negotiable Instraments Act (1881), S. 27 


(Mar) 58 
Precedents — See Constitution of India, Arti 
cle 226 (Nov) 284 B 


PROHIBITION 


—Rajasthan Prohibition Act (17 of 196%), 
Ss. 31, 34, 68 — Rajasthan Prohibition (Grant 
of Hotel Licences) Rules (1976), R. 3 — Re 
newal of licence to sell liquors — Only to 
Three Stars and above Hotels and not to 
other Hotels — Articles 14 and 19, not 


violated (Aug) 180 
——S. 34 — See Ibid, S. 31 (Aug) 180 
—-§. 68 — See Ibid, S. 31 (Aug) 180 


—Raujasthan Prohibition (Grant of Hotel 

Licences) Rules, 1976, R. 3 — See Prohibition 

— Rajasthan Prohibition Act (1969), S. 31 
(Aug) 180 





Rajasthan Cement (licencing and Control) 
Order (1974), Cl. 11 — Black-marketing of 
cement — Violation of licence conditions — 
-Phrase “stating the case”, meaning of l 

(Jan) 3 


Rajasthan Co-operafive Societies Act (13 of 
See under Co-operative Societies. 


Rajasthan Court-fees and Suits Valuation Act 
(23 of 1961) 
See under Court-fees and Suits Valuations. 


Rajasthan General Clauses Act (8 of 1955), 
S. 11 — See Houses and Rents — Rajasthan 
Premises (Control of Rent and Eviction) Act 
(1950), S. 13 (4) (Mar) 61 


Rajasthan High Court Ordinamce (15 of 1949), 
S. 18 — Appeal under New Plea — See also 
Specific Relief Act (1963), S. 42 (Feb)29A 
.——S§. 18 — Appeal under —- New plea that 
the defendant perfected his title by adverse 
possession was not allowed after 30 years of 
litigation (Feb) 29 E 
——S. 18 (1) — Civil P. C. (5 of 1908), O. 41, 
R. 5 — Order passed by single Judge under 
O. 41, R. 5, C. P. C — Appeal against — 
Not competent {Apr) 105 


Rajasthan Land Acquisition Act (24 of 1953), 
S. 5-A — See Ibid, S. 17 (4} (Nov) 284 C 
——S. 17 (4) — See also Constitution of 
India, Art. 226 (Nov) 284 A 


“———s 


Rajasthan Land Acquisition Act (contd.) 

—S8s, 17 (4), 5-A — Applicability of S. 17 
(4) — Conditions precedent of — Notification 
dispensing with requirement of S. 5-A — Ac- 
quisition of land for R. L M. D. C. only for 
further allotment to industrialists — S. 17 (4), 
not attracted (Nov) 284 C 


Land Revenue Act (15 of 1956), 
Ss. 131, 132 and 136 — Land recorded as 
“Gair Mumkin Talai” in record of rights — 
Cannot be converted into cultivable “Barani” 


by S. D. O. (Jan) 11 
—S§. 132 — See Ibid, S. 131 (Jan) 11 
—S§. 136 — See Ibid, S. 131 Jan) 11 


aarp Medical Colleges Admission Rules 
(1980) - 
See under Education, 


Rajasthan Minor Mineral Concession Rules 
(1959), Rr. 34 and 36 — Vires of — State 
Government has power under S, 15 to make 
rules with regard to minor minerals such as 
building stones and .sand — Rr. 34 and 36 
not ultra vires S. 15 (Feb) 47 C 
——Rr. 34 and 36 — Royalty Collection Con- 
tract — Validity — Contract being granted 
under Rules, not forbidden by law — Not 
opposed to public policy under S. 23 of Con- 
tract Act n (Feb) 47 D 
—Rr. 34 and 36 (2) — Royalty Collection 
Contract — Grant of — Rule 34 is manda- 
tory but R. 36 (2) is directory — Word “shall” 
in R. 36 (2) to be construed as directory 
(Feb) 47 E 
——Rr. 34 and 36 — Royalty Collection Con- 
tract — Premature termination under Cl. 16 
of contract, on ground of “public interest” — 
Government's decision that cancellation is in 


‘public interest’, justiciable (Feb) 47 F 
——R. 36 — See 
(1) Ibid, R. 34 (Feb) 47 C 
(2) Ibid, R. 34 (Feb) 47 D 
(3) Ibid, R. 34 (Feb) 47 F 
——R. 36 (2) — See Ibid, R. 34 
(Feb) 47 B 


Rajasthan Minor Mineral Concession Roles 
(1977), R. 3 — See Mines and Minerals (Re- 


ulation and Development) Act (1957), S. 15 
Bowe (Sep) 197 A 


——R. 3 (9) — See Mines and Minerals (Re- 


gulation and Development) Act (1957), S. 15 
(Apa) 95 B 


———R, 17, Sch. 2 — Renewal of lease — 
Increase in yearly dead-rent — Eaeseding 
maximum and enhancing minimum limits 
prescribed in Sch. 2 — Hegal (Apr) 95 C 


ae 


Rajasthan Minor Mineral Concession Rules 
(contd.) 

——Rr. 17, 18 and Second Sch. — Increase 

of dead rent while sanctioning renewal of 


lease — Validity ' (Sep) 197 B 
——R. 18 — Ses 
(i) Ibid, R. 17 (Sep) 197 B 


(2) Mines and Minerals (Regulation and 
Development) Act (1957), S. 15 

_ (Apr) 95 A 

Rr, 43, 44, Sch. 3, Note — Redesigna- 
tion of post of Joint Director as Additional 
Director — No consequential change made 
in Note to Sch. 3 — Additional Director is 
not competent to hear appeals —— Note can- 
mot be deemed to be amended merely be- 


cause there is redesignation (Dec) 315 A 
~—-R. 44 — See Ibid, R. 43 (Dec) 315 A 
~——Sch. 2 — See Ibid, R. 17 (Sep) 197 B 


~——Sch. 3, Note — See Ibid, R. 43 
(Dec) 315 A 
Rajasthan Municipalities Act (38 of 1959) 
See under Municipalities. 
Rajasthan Panchayats Act (21 of 1953) 
, See under Panchayais. : 
Rajasthan Panchayat and Nyaya vacate 
Election Rules (1960) 
See under Panchayats. 
Rajasthan Panchayat and Nyaya Panchayat 
(General) Rules (1961) 
See under Panchayats. 
Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950) . 
See under Houses and Rents. 
Rajasthan Pre-emption Act (1 of 1966), S. 6 
(1) Git) — Constitution. of India, Art. 14 — 
rege 6 (1) (üi) of the Act is not ultra vires 


14 (May) 119 - 


Rajasthan Prohibition Act (17 of 1969 
See under Prohibition. 
Rajasthan Prohibition (Grant 
Licences) Rules 1976 
See under Prohibition. 
Rajasthan State Electricity Board Regulation, 
Regn. 20 — See Electricity Act (1910), S. 24 
(Apr) 108 
_7—7~Sch. — See Electricity Act (1910), S. 24 
(Apr} 108 
Registration Act (16 of 1908), Ss. 2 (7), 17 — 
Kabuliyat or rent note executed by lessee 
alone evidencing oral agreement of lease — 
Does not fall within the third clause of Sec- 
tion 107, T. P. Act (Sep) 206 C 
——~$. 17 — See Ibid, S. 2 (7) (Sep) 206 C 
Representation of the People Act (43 of 
1951), S. 82 — Parties to petition — Return- 
ing Officer is not necessary party. (Oct) 251 
———, 87 — Election petition — Procedure 
— Order 8, Rule 9, Civil P. C. applies - 
(Oct) 249 
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of Hote 
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Representation of the People Act (contd.)- - 
—-——Ss. 98, 100 (1) (d) (Gi) — Declaring 
election void and setting it aside on ground’ 
of illegality in recounting — Permissibiity 
(Oct) 227 B: 
——§.' 100 (1) @ (iii) — See Ibid, S. 98 
(Oct) 227 B: 
S, 123 (D — See Panchayats ——- Rajas-- 


than Panchayats and Nyaya Panchayat" 
Election Rules (1960), R. 77 (7) 
` (Nov) 258 Ð- 


S. 123 (A), (B) — Corrupt practices — 
Bribery — Allegations lacking in material: 
facts and particulars constituting corrupt: 
practice — Ground of bribery will not be: 
(Oct) 227 C 


Specific Relief Act (47 of 1963), S. 6 (2) —- 
Dispossession by Government —- Absence: 
of remedy against Government under S$. 6- 


‘does not imply that Government is free to: 


dispossess person in juridical possession of” 
property otherwise than in due course of 
law (Sep) 217 A- 


————$8, 41, 42 — Civil P. C. (5 of  1908),- 
S. 151, O. 39, Rr. 1, 2 — Temporary injunc- ` 
tion —- Grant of balance of convenience and’ 
equity must tilt in favour of party seeking 
injunction f (Jun) 133 C 
——-§, 42 — See also Ibid, S. 41 

(Jun) 133 C` 
——S, 42 — Belated objection to the main- 
tainability of suit for bar under the section: > 
was not entertained (Feb) 29 A 
——S. 42 — Suit for declaration — Whether- 
plaintiff can ask for further relief is a mixed 


question of law and fact (Feb) 29 B: 
Stamp Act (2 of 1899) 
See under Stamp Duty. 
STAMP DUTY 
Stamp Act (2 of 1899), S. 2 (2) — Sea: 
Ibid, S. 2 (3) (Jul) 157 


—— Ss. 2 (3), 2 (2), Sch. I, Art. 13 — Shah- 
jog hundi payable on future specified date- 
— It is a ‘bill of exchange payable on 
demand’ as defined under S. 2 (3) and not 
“bill of exchange” defined under S. 2 (2) — 
Not chargeable with duty under Sch. 1, 
Art, 13.: (1973) 75 Pun LR (D) 88, Dissented. 
from . (Jul) 157 
——Ss. 2 (15), 35 — Partition decree drawn: 
up without proper stamp — The decree and- 
proceedings taken thereunder can be vali-- 
dated with retrospective effect after supply 
of proper stamp. AIR 1938 Mad 307, Diss.. 
from; AIR 1942, Lah 260 (FB), Partly Diss. 
from (Sep) 202 B: 
——S, 35 — See Ibid, S. 2 (15) 7 

~ (Sep) 202 B: 
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‘Stamp Duty — Stamp Act (contd.) 
———-$ch. I, Art. 13 — See Ibid, S. 2 (3) 
(Jul) 157 





Succession Act (39 of 1925), S. 74 — Will 
— Construction of — Entire income of pro- 
-perty to be used for religious purpose in 
rperpetuity — Held, property was dedicated 
‘for religious purpose | (May) 114 B 
——-§. 376 — Extension of succession certi- 
-ficate--— Grant of — Scope (Aug) 169 
Sugar (Retertion and Sale by Recognised 
. Dealers) Order (1979), Cl. 4 — See Essential 
‘Commodities Act (1955), S. 3 (2) (c) 
(Jun) 139 A 
“Transfer of Property Act (4 of 1882), S. 106 
— See also 
(1) Civil P. C. (1908), S. 80 (Nov) 280 C 
(2) Houses and Rents — Rajasthan Pre- 
mises (Control of Rent and Eviction) 
Act (1950), S. 13 (1) (May) 114 
-———-Sg. 106, 111 — Lease for fixed term — 
“Determination by efflux of time 
. Sep) 206 G 
——-§, 106 — Period of notice — Require- 
rments ef S. 106 — Contract to contrary — 


Effect (Nov) 280 B 
——S. 107 — See also Registration Act 
(1908), S. 2 (7) (Sep) 206 C 


——-§. 107 — Oral lease — Lease for a 
«period of one year — Falls within the ex- 


pression “all other leases” (Sep) 206 B 
———-§, 111 — See also 
(1) Ibid, S. 106 (Sep) 206 G 


{2} Civil P. C. (1908), O. 2, R. 2 
(Sep) 206 E 


`- —S, 6 — See Ibid, S. 57 (3) 


‘Transfer of Property Act (contd.) 


—-—Ss. 111, 116 — Holding over — Lease 
for a fixed term — Expiry of period — 
Mere delay in taking steps to evict tenant 
cannot lead to an inference that lessor as- 
sented to continuance of tenant (Sep) 206 F 
——S. Ill (c) — Tenant of mortgagee in- 
ducted during continuance of mortgage can 
be evicted in a redemption decree against- 
mortgagee — Protection of Rent Control 
Act is not available to him — Tenancy 
created by mortgagee in possession does not 
strive termination of mortgagee’s interest. 
AIR 1964 Punj 346; AIR 1966 Raj 19 and 
AIR 1971 Raj 38, Held no longer good law 
in view of AIR 1972 SC 637 (Jun) 130 
—S. lil (d, (Ð — Merger — Tenanted 
premises — Subsequent creation of usufructu- 
ary mortgage in favour of tenant — Does 
not determine prior lease by merger 
(Oct) 243 

——S. 116 — See Ibid, S. 111 (Sep) 206 F 
University of Rajasthan Ordinances 

See under Education. 
Wakf Act (29 of 1954, S.5 — 
S. 57 (3) 


See Ibid, 
(Apt) 98 
(Apr) 98 

— Ss. 57 (3), 5 and 6 — Suit by trustees 

of Khatargach sect, for declaration of title 

to and possession of ‘nobra’ against mana- 
gers of Masjid Khari in Mohalla Teliwada 

— Suit decreed — First and second appeal 

dismissed — Application under S. 57 by 

Wakfs Board to declare decree void — 

Question of knowledge of Wakfs Board — 

Suit, whether was relating to title (Apr) 98 


LIST OF RAJASTHAN CASES OVERRULED, REVERSED AND DISSENTED 
FROM ETC. IN A. I, R. 1981 


Diss. : Dissented from in; Revers.: Reversed in 


‘AIR 1957 Raj 275 — Dis. AIR 198! 
J & K 88 A, B (Nov). 
“AIR 1964 Raj 270 (Pt. E) — Deemed not 


good law in view of AIR 1977 SC 183. 
AIR 1981 Raj 284 A (Nov). i 
sAIR 1966 Raj 19 — Held no longer good 
law in view of AIR 1972 SC 637. AIR 
1981 Raj 130 Qun). 

“AIR 1966 Raj 142 — Diss. AIR 1981 Andh 
Pra 203 A (Jul). 

a(1969) Civil Writ Petn. No. 729 of 1967, D/- 
23-4-1969 (Raj) — Revers. AIR 1981 
Raj 123 (May). 

+(1971) Civil First Appeal No. 74 of 1966; 
D/-~ 16-11-1971 (Raj) — Revers AIR 
1981 Raj 308 A, B (Dec). 

AIR 1971 Raj 38 — Held no longer good law 
in view of AIR 1972 SC 637. AIR 1981 
Raj 130 (un). 


` (1975) Crl. Jail Appeals Nos. 


` 


(1975) Crl. Jail Appeal No. 227 of 1971, B/- 
6-5-1975 (Raj) — Revers. AIR 1981 
SC 1390 A, B Qul). 

413 to 416 
of 1971, D/- 6-5-1975 (Raj) — Revers. 
AIR 1981 SC 1390 A, B (ul). 

(1975) Crl. Jail Appeal No. 918 of 1971, B/- 
6-5-1975 (Raj) — Revers. AIR 1981 
SC 1390 A, B (Jul). 


(1979) C. R. Nos. 63 and 158 of 1973, - Dy- 
28-2-1979 (Raj) — Revers. AIR 1981 
SC 2177 (Dec). 

AIR 1980 Raj 57 — Diss. AIR 1981 


J & K 2 B (Jan). 
Errata 
AIR 1981 Raj 58 (60) 
At page 60, Column 2, Last remark please 
read “appeal allowed” in place of “appeal. 
dismissed”. 


ATR 
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S. K. MAL LODHA AND 
MISS KANTA BHATNAGAR, JJ. 


State of Rajasthan, Petitioner v. M/s. 
Sharma & Co., Respondent, 


Civil Misc, Appeal No. 95 of 1970, 


D/- 12-2-1980.* 


Arbitration Act (10 of 1948), Ss. 8 (2), 
20 (4), 30 (c) — Appointment of arbitrator 
by Court under Sec. 8 (2) — Effect — 
Arbitrator ig to be considered as one ap- 
pointed by parties and reference for 
arbitration must be made by them — 
Court is not competent to proceed further 
to make an order referring the dispute to 
arbitrator —- Award made by arbitrator 
en reference not of parties but. of Court 
— Award is invalid and can be set aside 
under Sec. 30 (c). ATR 1963 All 242 and 
AIR 1976 SC 1745, Rel. on. - (Para 7) 


Cases Referred : Chronological Paras 
ATR 1976 SC 1745 h 4 
AIR 1963 All 242 : 1962 All LJ 1006 7 
D. 8. Shishodia, Govt, Advocate, for 
Petitioner 
LODHA, J.:— This appeal under Sec- 
tion 39 of the Arbitration Act (No. X of 


1940) (hereinafter referred to as ‘the Act’) 


is directed against the judgment and de- 
cree dated June 6, 1970 passed by the Dis- 
trict Judge, Sri Ganganagar. 

2. The material facts, necessary for the 
disposal of this appeal, are these: 


"Against judgment and decree of Bhanu 
Prakash, - Dist Judge, _ Sriganganagar, 
_ D/- 6-6-1970. cua 
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The respondent (M/s. Sharma & Co.) 


= entered into an agreement with the ap- 


pellant (the State of Rajasthan) on 
December 17, 1961 for supply of forty 
lacs of Pacca bricks to the Irrigation De- 
partment of the Government of Rajasthan. 
According to clause 21 of the Agreement, 
all disputes arising between the parties in 
connection with the contract were requir- 
ed to be referred for arbitration to the 
Superintending Engineer of the Irrigation 
as may be nominated by the Government. 
The respondent (contractor) completed 
the supply by July 26, 1962 and a final 
bill was prepared on December 25, 1962. 
The respondent, inter alia, raised a claim 
for the payment of costs of 1,12,152 
bricks and the concerned Department dis- 
puted the same. On April 15, 1967, an ap- 
plication under Section 8 of the Act was 
submitted by the respondent before the 
learned Senior Civil Judge, Sri Ganga- 
nagar. The case was registered as Civil 
Misc. Application No. 1 of 1967. The learn- 
€d Senior Civil Judge, by his order dated 
July 11, 1967 appointed Shri R. L. 
Malhotra, retired Superintending Em- 
gineer as the sole Arbitrator to decide the 
dispute between both the parties, The 
relevant portion of the order dated July 
11, 1967 is as under: 

“14. Thus for the reasons given above, 
I, therefore, hold that in the instant case 
the application made by the petitioner is 
maintainable and he is entitled to the re- 
relief claimed in the petition viz. for the 
appointment of an arbitrator for. settle- 
ment of the difference between the par- 
ties. i 
" 15; In the result the application is al- 


lowed. Shri R L. Malhotra Tented 
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Superintending Engineer Irrigation (Raj) 
c/o 392, Model Town, Jamnagar: is ap- 
pointed as an arbitrator. The non-peti- 
tioner shall pay Rs, 100/- as costs of this 
application to the petitioner.” 

Feeling aggrieved by the order dated July 
11, 1967 appointing Shri R. L. Malhotra 
as Arbitrator under Section 8 of the Act, 
the appellant preferred S. B. Civil Revi- 
sion Petition No, 359 of 1967, which was 
dismissed by the learned single Judge of 
this Court on January 9, 1968. The learn- 
ed Senior Civil Judge, vide letter dated 


July 22, 1967 informed Shri R L- 
Malhotra, retired Superintending En- 


gineer, Irrigation Department, Rajasthan, 
that he has been appointed as Arbitrator 
to arbitrate on the disputes between the 
parties vide order dated July 11, 1967. In 
pursuance of this Reference, Shri R. L. 
Malhotra proceeded with the arbitration 
proceedings and obtained extension of 
time for making the award under Sec. 28 
of the Act. Ultimately, he made the 
award on June 19, 1969, The award was 
sent to the Court of District Judge, - Sri 
Ganganagar by post on June 20, 1969. 
After the receipt of the award, notices 
were issued to both the parties. The re- 
spondent did not contest the award and 
prayed that a decree may be passed in 
terms of the award under Section 17 of 
the Act. The appellant raised various ob- 
jections in the application which was fil- 
ed on August 11, 1969 purporting to be 
under Section 17 read with Sections 30 
and 33 of the Act praying therein that ths 
award may be set aside. The learned Dis- 
trict Judge framed the issues and refused 
to set aside the award by his order dated 
June 6, 1970 and passed a decree for Ru- 
pees 37,255.07 p. in favour of the respon- 
dent and against the appellant with a 
condition that the same will be executed 
only after the respondent had submitted 
a No-dues Certificate from the State Gov- 
ernment in the Court. Against the judg- 
ment and decree dated June 6, 1970. the 
appellant has filed this appeal. 


3. We have heard Mr. D. S. Shishodia, 
learned Government Advocate. Nobody 
appeared for the respondent despite ser- 
vice. 

4, It was strenuously contended by 
the learned Government Advocate that 
the award which was made by the Arbi- 
trator. Shri R. L. Malhotra on a reference 
made by the Court is a nullity and it 
should be set aside.. for. the Court had no 
jurisdiction after appointing the arbitra- 
tor under Sec. 8 (2) of the Act to proceed 


State v. Sharma & Co, 
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further to make the order referring the 
disputes to the arbitrator, In support of 
his contention, he relied on Union of 
India v. Om Prakash, AIR 1976 SC 1745 
We have bestowed our most anxious and 
thoughtful consideration to this point as 
it goes to the root of the matter and vital- 
ly affects the jurisdiction of the arbitrator 
to adjudicate upon the dispute between 
the parties, 

5. A perusal of the order (letter) dated 
July 22, 1967 shows that reference’ was 
made to Shri R. L, Malhotra by the Senior 
Civil Judge, Sri Ganganagar in pursuance 
of the order dated July 11, 1967, by which, 
he was appointed to arbitrate on the dis- 
putes between the parties. In the award 
dated June 19, 1969, the Arbitrator has 
mentioned that a request was made to 
him to act as an Arbitrator in the matter 
by the Senior Civil Judge, Sri Ganganagar 
under his order dated July 11, 1967. con- 
veyed to him vide letter dated July 22, 
1967. As the Arbitrator could not make 
the award within a period of four months, 
he applied for extension of time limit on 
October 19, 1968 and the extension of 
four months for making the award was 
granted to him by the District Judge, Sri 
Ganganagar vide order dated February 
24, 1969. It is, therefore, clear that after 
the appointment of the Arbitrator under 
Section 8 (2) of the Act, reference was 
not made to the Arbitrator by the parties. 


6. Sub~-section (2) of Section 8 of the 
Act reads as under: 

"8. (2), If the appointment is not made 

thin fifteen clear days after the service 
of the said notice, the Court may, on the 
application of the party who gave the 
Notice and after giving other 
parties an opportunity of being heard, ap- 
point an arbitrator or. arbitrators or 
umpire, as the case may be, who shall 
have like power to act in the reference | 
and to make an award as if he or they 
had been appointed by the consent 
of all parties.” oe 

7. In Om Prakash v. Union of India 
ATR 1963 All 242, an Arbitrator was ap- 
pointed under Section 8 (2) of the Act. It 
was held that the effect of appointment of 
Arbitrator by the Court under S. 8 (2) of 
the Act was that the person appointed was 
to be considered as an Arbitrator appoint- 
ed by the parties themselves. It was ob- 
served as under: 

‘Tt was then for the parties to refer 
their disputes to the arbitrator. Reference 
in such a case must be out of Court and 
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must be by both the parties together. Re- 
ference out of Court cannot be by one 
party alone, In the present case after the 
appointment of Brig. Bhandari only the 
Government approached the arbitrator to 
take action and the appellant flatly re- 


fused to submit to his jurisdiction and 


even applied to the Court for his removal, 
The order of the Court referring the dis- 
pute to him was wholly without jurisdic- 
tion and had no effect in law. Unless an 
application under Sec, 20: was made to 
the Court, for referring the matter to 
arbitration, the Court could not pass any 
orders making the reference through 
Court. An application under Section 20 
has to be made in writing as provided for 
in Section 20 (2) of the Indian Arbitration 
Act. No such application having been 
marde the direction of the Court was with- 
out authority.” 


The decision given in Om Prakash v. 
Union of India (AIR 1963 All 242) was 
affirmed in Union of India v. Om Prakash 
(AIR 1976 SC 1745). After referring to 
Section 20 of the Act, their Lordships of 
the Supreme Court in Union of India’s 
case (1) observed as under: 


“This section confers power on the court 
to order the agreement to be filed and, 
further, to make an order of reference to 
the arbitrator appointed by the parties, or, 
where the parties cannot agree upon an 
appointment. to an arbitrator appointed 
by the Court. Sub-section (1) of Section 20 
makes it plain that the provisions of the 
section can be availed of only if no pro~ 
ceeding under chapter II has been initiat- 
ed. Section 8 does not contain any provi- 
sion empowering the court to make an 
order of reference to the arbitrator as one 
finds in sub-section (4) of Section 20. Thus 
it seems clear that the court in the instant 
case had no jurisdiction after appointing 
an arbitrator under Section 8 (2) to nro- 
ceed further to make an order referring 
the disputes to the abitrator.” ` 
Then the question that arose in Union of 
India’s case (1) was whether the award 
could be set aside as invalid because the 
reference was.incompetent. After taking 
into consideration the provisions of Sec. 30 
of the Act, their Lordships of the Supreme 
Court further observed as follows: 


“The words “or is otherwise invalid” in 
clause (c) of Section 30 are wide enough 
to cover all forms of invalidity including 
invalidity of the reference. We do not find 
any reason why the general and unquali- 
fied language of clause (c) should not in- 
clude an award on an invalid reference 
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which is a nullity, The cases cited at the 
Bar show that all the High Courts with 
only one or two exceptions have takén 
this view. We hold, therefore, that the 
awards challenged in these appeals are 
nullities and have been rightly set aside . 
by the High Court.” — 

In this case, after the appointment of the 
Arbitrator under Section 8 (2) of the Act, 
Reference was not made by the parties 
but it was made by the Court, which, ‘it 
was not competent to make as it had no; 
jurisdiction after appointing an Arbitrator 
under Section 8 (2) of the Act to proceed 
further to make an order referring the 
disputes to the Arbitrator. As the award 
was made by the Arbitrator on reference 
made by the Court, which, it had no juris- 
diction. it should be set aside as invalid. 
In view of this conclusion, to which, we 
have arrived at, it is not necessary to con- 
sider the other contentions raised by th 

learned Government Advocate. 


8. The result is that the appeal is al- 
lowed and the judgment and decree of 
the learned District Judge, Sri Ganga- 
nagar dated June 6, 1970 are set aside and 
the award dated June 19, 1969 made by 
the Arbitrator, Shri R. L. Malhotra, be- 
ing a nullity is also set aside. As the re- 
spondent has not appeared to oppose the 
appeal, there will be he order as to costs. 

Appeal allowed. 
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Mohanlal, Petitioner v. State of 
Rajasthan and others, Respondents, 


Civil Writ Petn, No. 1254 of 1979, 
D/- 1-10-1980. so 

Rajasthan Cement Order (1974), C1. 11 
—- Black-marketing of coment — Viola- 
tion of licence conditions — Cancellation 
of licence — Reasonable opportunity to 
licensee of stating his case — 
Phrase “stating the case”, meaning of — 
Principles of natural justice cannot be in- 
voked —- Cancellation of licence is an ad- 
ministrative order and not a judicial 
order, 


Proviso to cl. 11: makes it clear that all 
that is required is that the licensee should 
be given reasonable opportunity of stat- 
ing his case, against the proposed cancel- 
lation or suspension, This reasonable op- 
portunity of stating the case cannot be 
equated with reasonable opportunity con- 
templated to be given to a civil servant 
eapcoetestoriesee ce a a a a 


JX/IX/F273/80/LGC 


“4 Raj. Mohanlal 


before passing major punishment of dis- 
missal The phrase, “stating the case” 
means that the opportunity to file reply 
and also any documentary evidence of 
oral evidence, if it is relevant in respect 
of the same. But it cannot mean a trial or 
inquiry like that of civil or criminal case. 
(Paras 9, 10, 11) 

No one can claim a right of licence as 
such, although one can claim considera- 
tion for the same amongst his similar 
situated persons., The cancellation of a 
licence under the Cement Order is, there- 
fore, not a judicial order but it is an ad- 
ministrative order under the statute and 
should follow the condition of the statute 
only. Principle of natural justice cannot be 
invoked because the proviso of cl. 11 
expressly provides the nature of the op- 
portunity which is required to be given. 
When a rule or section provides nature of 
the opportunity to be given the principles 
of natural justice and the ambit and 
scope of them, would not come in picture 
atall. . (Para 12) 

Anti-social, dishonest and unjust iti- 
gants cannot use smoke screen of “natural 
justice” to perpetuate unnatural injustice. 
Tainted hands cannot be allowed to touch 
pure fountains of justice. (Para 19) 

On the facts and circumstances of the 
instant case it was held that the peti- 
tioner-licensee was given full opportunity 
before the order of cancellation of 
licence was passed and that the cancella- 
tion of licence was made on valid, cogent 
and reasonable grounds. (Para 12) 
Cases Referred : Chronological Paras 


(1980) Civil Misc Appeal No. 66 of 1980, 
D/- 25-9-1980 (Raj) 17 


1979 WLN 634 18 
1978 Cri LJ NOC 146 (Raj) : 1977 WLN E 


AIR 1972 SC 330 : 1972 Lab IC 188 9 
ATR 1967 SC 1269 9 
AIR 1958 SC 300 9 

Kashinath Joshi, for Petitioner; Rajesh 
Balia Dy. Govt. Advocate, for Respon- 
dents. 

ORDER :— ‘White collar’ crimes and 
there again, ‘economic crimes’, shocking 
and rocking the entire society, ever in- 
creasing either in the form of ‘black 
marketing’ or ‘Food adulteration’ or 
‘smuggling’, have assumed disastrous 
dimensions. providing manifold litigation. 
The snail moving, haulting and faultering 
speed, with which the administration and 
prosecution both act rather in-act is not 


only: shocking, but-is challenging the very. 
utility of the laws which are. fast ‘break- 


; 
v. State: - ' 
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ing and» » :on: account: of. this 
lethargy, indifference and ‘red  tapism’. 
Whether, this tantamounts ‘to -moral abet-. 
ment or acquiescence is a question to be 
answered by law-makers and not law- 
interpreters. If not. the decision would be 
of pauserity (posterity ?) alone and not 
courts of law. . 

2. With the above preface, let me now 
come to the brass text of the present case 
and the controversy raised. 


23. The stock of. cement was con- 
fiscated after a ‘raid’ and on inspection 
on 18-6-1977, but even after three years, 
neither petitioner-accused has been con- 
victed, nor acquitted. That apart, even 
the proceedings of confiscation or can- 
cellation of the licence have not become 
final, The present writ petition chal- 
lenging the same, filed in September, 
1979, has now come up for consideration 
for decision as to whether the petition 
should be admitted. Are we not ail 
abetting these alleged social crimes by 
Such inordinate delays ? 


4.. Mr K. N. Joshi, learned counsel 


“for the petitioner was very vehement. 


when he prayed for quashing the im- 
pugned order of cancellation of licence, 
on the ground that it is very valuable 
fundamental right of the petitioner and 
he is being deprived of the same by an 
executive fiat without a proper oppor- 
tunity to show cause, thus violating both 
the principles of law and justice. Ac- 
cording to him, there was no prima facie 
case of ‘black marketing’ by contraven- 
tion of Cement Order of License con- 
ditions, and the case against his client 
was wholly fabricated and concocted one. 

4A., Petitioner’s case is that on 18-6- 
1977 Inspector of District Supply Offce, 
Barmer visited shop of the petitioner 
and:directed the petitioner (not.?) to sell 
the cement to the customers. The shop 
of the petitioner including the stocks. 
was sealed. 

5. A notice was received - under 
Clause 11 of the Rajasthan Cement 
Order, 1974 (hereinafter referred to be 
ag the Cement Order) and the peti- 
tioner submitted explanation along with 
his affidavit dated 9-8-1977. Against the 
written order-sheet, it was pointed out 
by Mr.- Joshi, that opportunity was 
claimed for producing evidence, but the 
Officers concerned asked the’ petitioner 
te put signature on a blank order-sheet 
which was later on fabricated. to show 
that. petitioner voluntarily closed the 
evidence. on -that day.. An appeal was 
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. 1881 ~ 
: filed under ' Clause -20 of the Rajasthan - 


Cement Order, before the Collector, Bar- 
Mer and since there was no substance 
inthe same in view of the Collector, he 
dismissed the appeal on 23-11-1977. A 
revision was then filed before the State 
of. Rajasthan but the same.was rejected 
on 25-4-1979 with the observation that 
no revision lies. In this writ petition peti- 
tioner has made the following prayers: 

“(i) that by an appropriate writ, order 
or direction, the order of the District 
Supply Officer, Barmer, Ann. 1 and the 
order of the Collector, Barmer Ann. ? 
may be quashed. 

(ii) That by an appropriate writ, 
order or direction, the respondents may 
be directed to return the forfeited com- 
modity to the petitioner and his licence 
may be renewed. 

(iii) Any other appropriate writ, 
order or direction to which the petitioner 
may be entitled to in the circumstances 
of the case may be passed.” 

6. As mentioned earlier, Mr.. Joshi, 
appearing for the petitioner, vehemently 
argued that his client bas not’ been 


showing cause by leading evidence be- 
fore the impugned order was passed. It 
was pointed out that the order-sheet 
was fabricated later on, by the officers 
concerned who told the petitioner that 
they would intimate the date. This sub- 
mission of the petitioner was vehement- 
ly opposed by the learned Deputy Gov- 
ernment Advocate. The respondent 
along with their reply filed a copy of 
the order-sheet dated 9-8-1977 (Ex. R. 6) 
which reads as under: 
“OFFICE NOTE" 


9-8-77 A aeae dae drex fear 


aea. 

aaa Hew a atfea st ware tq feat 
at ms qah frat wary grax a aat 
ESE a sft Sw ua BT EeHATAT Te SUT | 
Heo agdy agré ara axa R | 
_Saet qari feen MAT | 

| Grae ar dite onary freer ext ga gaat 


sfant wafer è+ aag 1000 J- wen fea ore gt 


Taras SIE TAT È | 
g: aafsa 9-8- ? 
gae agree (fA F) 98.77 


It means that the petitioner,” who was 
the dealer voluntarily closed his evi- 
dence. This has been signed by the peti- 
tioner, Mohanlal. Ali explanation of 
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‘of cement, he 


. the dealer submitted, wa 
given proper opportunity of hearing of ` g 7 
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Mr. Joshi given during the arguments to. . 
persuade the Court that: the signatures. .. 
were obtained on the. blank’ paper and . 
the order-sheet was fabricated later on, 
can only be equated with a ‘cock and 
bull’ story.. There is no foundation for 
such an argument nor there are any cir- 
cumstances, to accept it as correct or 
even plausible. The petitioner filed his 
own. affidavit and then, stated that he 
does not want to lead any more evi- 
dence. A dealer of ‘cement cannot be 
treated as an illiterate, ignorant, rustic 
villager. Since he was ‘operating licence 
was conversant with 
the office of the District Supply Officer 
and the proceedings, which are taken 
there. I am therefore, not at all, pre- 
pared to accept the contention of Mr. 
Joshi that an opportunity was not given 
to his client to produce evidence or de- 
fend himself or show cause against the 
order of cancellation of licence and for- 


-- feiture of security. 


7. Even otherwise, coming to the 
merits of the case, explanation which 
that since 
packing was old. the weight of cement 
in every gunny bag differed. A cement 
bag normally is required to be of 50 
Kilos in one bag. It is most shocking 
and surprising that out of that, only 29 
Kilos remained and the rest of the 
cement evaporated. Another most sur- 
prising special feature of this case is 
that 55 gunny bags of cement out of 56 
lying in the godown, were of the cus- 
tomers. The explanation given was that 
al] those consumers left cement. in the 
godown there because of rains. This ex- 
planation is preposterous. As is well 
known, cement supply is very restricted 
and there being, great scarcity, there is 
a. great rush, In fact, in the instant 
case, a written complaint was made 
against the petitioner that he is indulg- 
ing in black-marketing and on that 
complaint, above  inspection-cum-raid 
was carried out by the Supply Inspec- 
tors. Reply of the petitioner gives out 
a different story that these 55 cement 
gunny bags were given to one Dhanka- 
ram, a truck driver. who kept them with 
the petitioner because of rains. It was 
also stated that one Jasraj purchased 
three cement bags but took 2 with him 
and left one with the petitioner. AU 
these stories on the very face of them 
are so unrealistic and against the or- 
dinary course of human conduct that 
they failed -to carry ` any conviction a 
truth with me.- l 
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8. Inspector examined purchasers on 
the spot at the time of inspection and 
they corroborated allegations of ‘black 
marketing’, As per the checking report 
(Annexure R. 2) dated 8th January, 1977, 
the cement bags, which were given to 
the various complainants or customers, 
were weighed on the spot. One was 
found to be of 37 kilogrammes, other 
one was found to be 42 kilogrammes and 
third one was found to be 43.500 kgs. 
These bags were those which were sold 
to the different customers by the peti- 
tioner, M/s. Mohanlal, further Rupees 21 
were charged per bag. 


8A. Mr. Joshi, learned Advocate, ap- 
pearing on behalf of the petitioner, sub- 
mitted that in some of the cement bags, 
cement was less and in others, it was 
more and therefore, what was to be seen 
was total weight of the cement divided 
by the number of bags. It is not for me 
to finally comment over this but un- 


doubtedly. cement bags are received in ` 


packed condition and they should be (of) 
standard weight, according to law. A 
dealer cannot be allowed to take away 
cement from one bag and put more in 
other bag. Whether this was modus 
operandi of the petitioner Mohanlal in 
the commission of the offence and is not 
a question which calls for determination 
now but the violation of the license 
condition and the law is patent warrant- 
ing cancellation of the license, 


The petitioner was charging 15 paise 
more but petitioner gave no explanation 
in his reply for the same nor examin 
any consumer or customer. Petitioner 
in reply to the notice, admitted that 
cement bags did not contain standard 
weight and cash memos were not given 
because of rush and so also the entries 
were not made in the Register because 
of the’same rush. The District Supply 
Officer has given detailed order dated 
9-8-1977 and I am convinced that not 
only proper opportunity was given but 
all aspects of the case have been con- 


sidered by him in details and a com- — 


prehensive judgment has been given. 
9. -Mr. Joshi placed reliance upon the 


judgments of Hon’ble the Supreme Court 


in (i) M/s. Bareilly Electricity Supply 
Co. Ltd., v. The Workmen (AIR 1972 SC 
330), (li) State of Orissa v. Dr. (Miss) 
Binapani Dei (AIR 1967 SC 1269) and 
(iii) Khem Chand v. Union of India (AIR 
1958 SC 300), about the concept of op- 
portunity. Clause 11 of Cement Order 
reads as under :— 


Mohanlal v, State 
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. “11. Contravention of terms and con- 
ditions of licence or provisions of this 
order: No holder of a licence issued 
under this order or his agent or any 
other person acting on his behalf, shall 
contravene any of the provisions of this 
order or any of the terms or conditions 
of the licence and if any such holder or 
his agent or servant or any other person 
acting on his behalf contravenes any of 
the said provisions or terms or condi- 


tions, then, without prejudice to any 


other action that may be taken against 
him, his licence may be cancelled or 
suspended by order in. writing of the 
licensing authority : 


Provided that, no order shall be 
made under this clause unless 
the licensee has been given a rea- 
sonable opportunity of stating his case 
against the proposed cancellation or sus- 
pension. 


Proviso makes it clear that all that is 
required is that the licensee should be 
given reasonable opportunity of stating 
his case, against the proposed cancella- 
tion or suspension. This reasonable op- 
portunity of stating the case cannot be 
equated with reasonable opportunity 
contemplated to be given to a civil ser- 
vant before passing major punishment 
of dismissal. That being so, the above 
judgments and decisions - cannot provide 
any guidance for deciding the ambit and 
Bcope of opportunity of stating the case 
to be given to the licensee before his 
licence is cancelled. 


10. Under the Essential Commodities 
Act various orders have been issued for 
ensuring equitable and fair distribution 
of commodity at a fair price. Licences 
are given to the dealers on the condition 
that they would act according to the la 
of the land. the orders and the’ instruc- 
tions of the statutory authorities passed 
from time to time. Any contravention 
of the licence condition and/or clauses 
of the order or Rules, is sufficient to 
cancel the licence. All that is required 









quiry or investigation or trial of the 
nature of the civil or criminal case is 
neither contemplated nor permitted 
under clause 11. 

11. Iam, therefore, firmly of the 
view that the phrase, ‘stating the case’ 
means that the opportunity to file reply 


‘and also any documentary evidence or 


oral evidence, if it is relevant in respect 


_ 
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of the same, But it cannot mean a 
trial or inquiry like that of civil or cri- 
minal case. 

‘12 No one can -clam a right of 
licence as such, although one can claim 
consideration for the same amongst his 
similar situated persons, The cancella- 
tion of a licence under the Cement 
Order as referred to above is, therefore, 
not a judicial order but it is an admin- 
istrative order under the statute 
should follow the condition of the statute 
only. Principle of natural justice cannot 
be invoked because the proviso of the 
clause 11 expressly provides the nature 
of the opportunity which is required to 
be given. When a rule or section pro- 
vides nature of the opportunity to-be 


igiven the principles of natural justice 


and the ambit and scope of them, as 
held by many Courts would not come 
in picture at all. Similarly, reasonable 
opportunity available to a civil servant 
or industrial workman either under 
Art. 311 of the Constitution of India or 
the Standing Orders, would not be ap- 
plicable to a case of defaulting - licensee 


whose licence is sought to be cancelled 


for certain omissions or commissions, — 

13. In this view of the matter, I am 
convinced that the petitioner was given 
full opportunity before the order of can- 
cellation of licence was passed and fur- 
ther, that the cancellation of licence 
was made on valid, cogent and reason- 
able grounds. The writ petition, there- 
fore, cannot be allowed and deserves to 
be dismissed. 


14. The result is that this wat pe 
tion cannot succeed. 


15. Before parting with this case, I 
cannot restrain myself from observing 
that “invoking of principles of natural 


fender, who commits daylight robbery 
and shameless rape on “social and natu- 
ral justice”, in greed of profiteering by 
unnatural methods of ‘black marketing’, 
exploiting the scarcity of essential com- 
modities. This is misuse, exploitation 
and prostitution of Article 226. 

16. I am inspired to say so, on read- 
ing the following weighty observation of 
my learned brother, Mr. Justice M. L. 
Shrimal in Fatehlal v. State of Rajas- 
than (1977 WLN 88): 


‘Making the supply of fertilizer scarce 


and selling it at higher rates than pre- 
scribed (black marketing) is bound to 


have a disastrous impact on the State’s 


Mohanlal v. State 


and 
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efforts to stabilize the country’s economy. 
Smugglers, hoarders and black mark- 
eteers have no country, caste or nation of 
their own, Their only ‘God’ and con- 
cern is the yellow metal, — ‘Gold’. The 
offence for which the accused-petitioner 
has been-convicted is of the species of 
‘economic’ crime which need to be curb- 
ed effectively. The ineffectiveness of 


crime must 
judges’ conscience. The Court is not a 
computer, which registers what is fed 
into it and answers by mechanica] im- 
telligence but a human being to get at 
the truth and public good. An anti- 
social adventurer cannot claim for his 
nefarious and injurious activities any 
greater legal regard than for the de- 
fence of society, itself. If members be- 
longing to higher status in Hfe should 
show scant regard for the laws of this 
country which are for public good, for 
protecting the common man, the 
sequential punishment for the violation 
of such laws must be equally deterrent 
and such person should be made to suf- 
fer inequital for the harm he has done 
to the society. I do not consider it to 
be a fit case.in which benefit of Section 4 
of the Probation of Offenders Act may 
be extended to the accused-petitioner. 
The Commission also had in its 47th 
Report recommended the exclusion of 
the applicability of probationary process. 
in the case of special. (social ?) and eco- 
nomic offences”, 


17. Again, the same learned Judge 
sitting with Justice Mr. N. M. Kasi- 
in Associated Cement Co. Ltd., 
Lakheri v. State of Rajasthan (Civil | “sc. 
Appeal No. 66 of 1980 decided on 25-9- 
1980) observed as under: 


- “Public policy does not remain static 
in any given community. It may vary 
from generation to generation and even 
in the same generation. Public policy 
would be almost useless if it were to 
remain in fixed moulds for all times. 
The difficulty of discovering what pub- 
lic policy is at any given moment cer- 
tainly does not absolve the Judges from 
the duty of doing so. In conducting an 
enquiry as already stated, Judges are 
not hide-bound by precedent The 
Judges must look beyond the narrow 
feld of past precedents, though this still 
leaves open the question in which direc- 
tion they must cast their gaze. The 


Judges are to base their decision on the 


opinions of men of the world, as dis- 


con- — 
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tinguished from opinion based on legal 
learning. .In. other words, the Judges 
will have to look beyond the jurispru- 
dence and that in so doing,.they must 
consult not their own personal standards 
or predilections but those of the domi- 
nant opinion at a given moment, or what 
has been termed customary morali 

18. I have also expressed simular 
. views in Ganganraj Nagori v. Union of 

India (1979 WLN 634), on Sex, Morality 
and Law. -> 


19. I am, therefore, convinced that 
it is time that exploitation abuse and 
misuse of equitable jurisdiction is stop- 
ped, as founding fathers never intended 
it to make it an “Allaudin’s lamp” for 
providing protective umbrella to all in- 
equitable evil geniuses and socia] para- 
sites. Anti-social dishonest and unjust 
litigants cannot use smoke screen of 
‘natural justice’ to perpetuate unnatural 
injustice. Tainted hands cannot be al- 
lowed to touch pure fountains of justice. 


20. The writ petition ig dismissed 
with costs, but it is made clear that none 
of the observations made above in this 
judgment would prejudice the considera- 
tion and decision of the criminal case 
_against the petitioner. ae 
Petition dismissed. 
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Harphool Singh, Petitioner v. State of 
Rajasthan and others. Non-Petitioners. 

Civil Writ Petn. No. 454 of 1980, D/- 
25-8-1980. 

Evidence Act (1 of 1872), Section 115 
— Equitable estoppel — A student 
_ secured admission in Medical College on 
‘Reservation’ quota by giving false de- 
claration — Held, authorities were estop- 
ped from cancelling the admission after 
3-4 years. . 

Where a ‘Jat’ (Non-Scheduled Caste 
and Scheduled: Tribe) student by making 
different stories about his parentage 
secured admission in Medical College in 
1973 by giving false declaration that he 
was ‘Meena’ (Scheduled Caste) and by 
misusing ‘Reservation’ quota and after a 
long gap of 3-4 years when he was -in 


' final year of M. B. B. S. the concerned 


authorities on a.complaint received about 
his fraudulent .admission and 
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Harphool Singh v. ‘State 


after _ its 
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verification from’ the- District Magistrate: 
and Police Department, made order of: 
his removal from the college, it was held 
that the authorities were estopped from 
cancelling the admission of the student 
on principle of estoppel, (Para 20) 
Even if his admission is cancelled it: 
would not be possible to undo the mis-, 
chief done earlier of. depriving a boy, 
of Scheduled Caste. because -what could. 
have been done in 1973 for admission. 
could not be done now. It would also. 
be national waste in addition to the loss 
of the career of a boy if he is deprived 
of his enrolment in the medical college. 
AIR. 1979 Delhi 87 Rel. on. 
(Paras 15, 19. 20). 
Cases Referred: Chronological . Paras 
AIR 1979 Delhi 87 MEn 21 


S. N. Bhargava, for Petitioner S. B.. 
Mathur, AddL Govt. Advocate, for the: 
State. C. M. Mathur, for the University. 
of Rajasthan. 


ORDER :— ‘Mahar-Manu’ Dr. Bhim- 
rao Ambedkar’s success in providing “re- 
servation”: ‘for’ poor and downtrodden, 
‘Scheduled Caste and Scheduled Tribes’, 
who are centuries old sufferers of op- 
pression and repression, suppression and 
consequent depression, and who“ have 
been, ruthlessly crushed and brushed 
aside, by the society; have been under- 
mined, by ingenuity of superminds. Dr. 
Ambedkar, was Mahar-Manu, because he 
was ‘Mahar’ by birth and. by drafting 
the great Indian Constitution, he rose to 
the heights of ‘Manu’. Mahrishi Manu 
again was a Non Brahmin who gave 
“Manu Smriti” and formulated Hindu 
social laws. giving emphasis to (i) the 
protection of women (ii) Protection of 
the weak (ilij the equality of man etc: 
It is in this context, that I have called 
Dr. Ambedkar - “Mahar Manu” of the 
modern free India. 7 


2. This case is a typical example of 
the same ingenuity, where a “Jat” (non 
Scheduled Caste & Tribes) student could 
successfully usurp the ‘reservation’ quota 
in ‘Medical College’ by a novelistic de- 
vice and trickery. 

3. Harphool Singh, petitioner, a stu- 
dent of Medical College, has filed this 
writ petition, second in succession in the 
earlier one, in his legal struggle to com- 
plete his studies of the medical college, 
in spite of the fact that the admission 
which he secured as a, ‘Meena’ has been 
found to be based on wrong declaration, 
because he was ‘Jat’ by caste. The case 


‘provides-a typical example of alleged 
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misuse of. the raonat, in .educational.,,. 
institutes for . ‘Scheduled Castes . and, 
Scheduled Tribes’. 


3A. In the earlier writ petition, this 
Court gave a direction that since the can- 
cellation of the admission of the petitioner 
has been done in violation of principles 
of natural. justice, respondents. should 
allow him an opportunity of showing 
cause, before considering the question 
of cancellation of admission. After the 
above judgment, opportunity was given 
to the petitioner;. and the documents 
which were submitted, were taken on re- 
cord and thereafter, an order for can- 
cellation of his admission was 
which is under cpatenge in this ee 
petition. - 

4, The indisputed facts of the case 
are that the petitioner was educated in 
Doongar College, Bikaner, where he de- 
scribed himself as ‘Jat? by caste. How- 
ever, when he wanted to secure admis- 
sion in the medical college, he described, 
himself, as ‘Meena’ by caste, and pro- 
duced a certificate of the District Magis- 
trate, Jhunjhunu, on the basis of which 
admission was given to him in the year 


1973-74. While the petitioner was con- - 


tinuing his studies in the medical col- 
lege, a complaint was filed against him 
that the petitioner is a ‘Jat’ by caste, and 
he has secured his admission to the 
medical college fraudulently. This com- 
plaint was filed on 26th December, 1976 
by one Shri Narain Singh of village 
Lamba. 

5. The Principal, R. N. T. Medical 
College, Udaipur has written to the 
Superintendent of Police Jhunjhunu, on 
20th January, 1977 to make an inquiry 
into the complaint. whether the peti- 
tioner Harphool Singh S/o. Sh. Sanwal 
Ram R/o- Village Lamba Tehsil Chirawa 
District Jhunjhunu is ‘Meena’ by caste 
or ‘Jat’ by caste. The Principal, Doongar 
College, Bikaner vide his letter dated 
9th April, 1977 informed the Principal of 
Medical College, Udaipur that this boy 
took admission in his college in the year 
1971-72 in First year TDC (Science) and 
as per the document of the college, he 
is ‘Jat’ by caste and is not a ‘member of 
Schedulea Tribe. 


6. District Magistrate, Jhunjhunu on 
_/10-10-77 on the basis of the inquiry 
which he got conducted, . wrote to the 
Principal that this boy has obtained ad- 
mission in the medical college, fraudu- 
lenty, as he is ‘Jat’ by caste and there- 


fore, he must . be removed from the.. 
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college and complaint should be made to 
the . police. Superintendent ` of Police, 


Jhunjhunu on 28th April, 1977 again re- 
. ported that the .S, H. O. P. S. Pilani on 


the basis of the inquiry, has held, that 
Harphool Singh is ‘Jat’ by caste and not 
Meena. The Superintendent of Police, 
Jhunjhunu again on Ist July, 1977 re- 
ported that two successive police ofi- 
cials, Circle Officer, Jhunjhunu and 
S. H. O., P.. S. Pilani, have come to the 
conclusion that the petitioner is ‘Jat’ by 
caste and the Ration Card of Sanwalram 
has further corroborated it. After this, 
impugned order, in the first writ peti- 
tion was passed. 


7. As mentioned above, after the 


' first writ petition was allowed, petitioner 


was called upon to file documents in 
support of his -version that he was 
‘Meena’ by caste, Petitioner filed certain 
affidavits and also submitted that ap- 
plication form of the primary school 
would also corroborate his claim of being 
“Meena”. Before this Court, a copy of 
the form of the admission in primary 
school has been filed earlier and accord- 
ing to that, petitioner was described as 
‘Meena.’ 

8 After consideration of the docu- 
ments filed, impugned order for removal 
of the petitioner from the registration in 
medical college, has again been passed 
and the same has been again challenged 
on a number of grounds. 


9. The respondents have contested 
writ petition, and submitted that this is 
a case of deliberate fraud. 

10. I have given very careful and 
thoughtful consideration to the various 
submissions of the learned counsel and 
the diverse conflict of law and equity m 
this case. Mr. Bhargava’s principal con- 
tention is that the reasonable opportu- 
nity has not been given to the petitioner - 
and documents filed in the shape of the 
affidavits by the petitioner, had not been 
considered by the respondents, before 
passing order of his removal from the 
registration and roll of the Medical 
College. It- was argued that in any case, 
the form of the primary school mentions 
that the petitioner is ‘Meena’ by caste 
and therefore, since that form was filled 
at a time when there was no dispute, 
there is inherent truth in the case of the 
petitioner that he is ‘Meena’ by caste. 

11. Mr. Mathur, Additional Govern- 


“ment Advocate. vehemently opposed. the 


submission of Mr. Bhargava and submit- 
tec that the reasonable opportunity in 
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the case of the student, where an inquiry 
is made about the caste does not mean 
that the evidence should be recorded in 
their presence and any quasi-judicial 
procedure should be adopted. All that is 
required is that the boy must be given 
opportunity to show cause, and the same 
has been done in this case, 

12. Mr, Mathur, also argued that a 
malpractice to give false declaration of 
belonging to the Scheduled Caste/Sche- 
duled Tribe for securing admission in 
medical college or such other technical 
colleges, is on increase and therefore, 
this-Court should not encourage any 
such practice by humanitarian considera- 
fion for the career of a boy. 


13. The various submissions made by 
the respondents, normally show that the 
story which has been put by the peti- 
tioner now, that he was son of Sanwal- 
ram Meena who expired along with his 
wife, when he was only 5 years of age 
and therefore, he remained in the family 
of Sanwalram Jat S/O Sh, Peetharam, 
leaves much to be desired. Undoubtedly 
Sanwalram has put thumb impression, as 
his father in the form filled in before 
the authorities in the medical college, 
and he has represented, himself to ba 
father and further when the boy took 
admission in the Doongar College, 
Bikaner, his caste was mentioned as 
‘Jat’. l 

14. Normally, as is well known, 
number of benefits in the form of 
scholarship, free books, free hostel faci- 
lities etc., are given to the students be- 
longing to the ‘Scheduled Caste and 
Scheduled Tribe’, and it is tmpossible to 
conceive, that a boy belong to the 
‘Scheduled Tribe’ would wrongly describe 
himself as ‘Jat’. It is true that the 
form which has been filled in, in the 
Primary School as produced in the ear- 


lier writ petition, describes the peti- - 


tioner as ‘Meena’ by caste but there too 
on the inspection of the original form 
which was brought before me, it is dim- 
cult to give a finding that it is genuine. 
It is a loose ‘isolated’ single separate 
‘form. The form of this nature cannot 
‘provide any evidentiary value of genuine- 
ness, though this Court would not de- 
clare it as fraudulent or forged one also, 
because in view of ultimate ‘findings and 
‘relief, which I propose to give, it would. 


be unwarranted to enter into this con- 
troversy in depth. _ | 
15. The least which can be said, is 


that on a careful study of all the docu- 
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ments and more particularly, the form, 
filled in by the boy in the Doong 
College, Bikaner and the differen 
stories about the parentage, leave an im- 
pression that effort has been made to 
secure admission in the medical college 
by hook or by crook, and by misusing 
“Reservation” Quota. 

16. However, there are very weighty 
Supervening factors, which have inter- 
vened on account of passage of time, 
Petitioner was admitted in the medical. 
college in the year 1973 and by the time, 


an order for his removal was made, he 


had already come in the final year of 
the M. B. B. S. course, after completing 
seven semesters and only two remained. 
On account of the filing of the earlier 
writ application and the order which 
was given in this writ petition, he has 
also appeared in the ninth Semester, 
result of which is before this Court m- 
terms of stay order passed by this Court 
on 3-3-1980. As per this result of the ex- 
amination of the final year, M, B. B. S. 
course held in February, 1980, this boy 
has failed because he secured 696 marks 
out of 1400, whereas he was required to 


. secure 700 marks for passing in the final 


year examination, 
17. The examinations of the final year 


.M. B. B., S., course, are now going to 


commence on 30th August. 1980, 

18. The reservations for ‘Scheduled 
Caste and Scheduled Tribe’ have been 
made in our Constitution because it-is not 
possible to admit all the boys who are 
anxious to get admissions, in the medical 
colleges ag the seats are very limited. 
With the meagre finances and employ- 
ment problems, the admission are re- 
gulated and restricted. The boys belong- 
ing to the ‘Scheduled Caste and Schedul- 
ed Tribe’ normally come from ‘poor and 
downtrodden families’ who were depriv- 
ed of equal opportunity of learning for 
centenaries altogether in our country. 
They are normally not able to competa 
with other boys in the academic field. 
Therefore it has been thought proper by 
the founding father of the Constitution 
to give them weightage and reservation. 

19. But even if the admission of this, 
boy, is now cancelled, it would not be 
possible to undo the mischief done ear- 
lier of depriving a boy of Scheduled 


Tribe, because what could have been 


done in 1973 for admission, cannot be 
done now. The court has been put in 
severe and serious “predicament” due 
to this, and is caught in, what is prover- 
bially termed as “horns of dilemma.” 
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20. In addition to the above, yet an- 
other factor which has weighed with 
this Court, is that the admission was 
given, on the basis of the certificate of 
District Magistrate, certifying the peti- 
tioner to bé a member of the Scheduled 
Tribe and the respondents could not de- 
tect it-for 3 long years by which time al- 
most major part of the M. B. B. S, 
course was over, and now it would be 


national waste, in addition to the loss of. 


the career of a boy. if the petitioner is 
deprived from his enrolment: in the 
medical college. The respondents are 
even otherwise estopped from unseating 
him now on principle of “estoppel.” 


21. In this respect, I am fortified in 
my view, by the judgment, of the Delhi 
High Court in Inder Prakash v. Deputy 
Commissioner, Delhi (AIR 1979 Delhi 87) 
wherein, the Court observed as under :— 

“In the absence of any definite action 
after 1972 the petitioner was entitled to 
agsume that by pursuing his studies he 
was not wasting his years. Having, there- 
fore, thus virtually induced the petitioner 
to continue with the studies unhindered 
during a long period of four years, out 
of the total duration of the coyrse of 5 
years, it was not open to the authorities 
to turn round in the year 1975, when 
the petitioner had already reached the 
final year, to tell the petitioner that on 
verification it had been found that the 
petitioner did not belong to the Sche- 
duled Caste and had obtained admission 
by a false representation. 

On account of inordinate delay . of 
about four years, during which the peti- 
tioner continued his studies, the auth- 
orities would be disentitled to revoke the 
admission of the petitioner, whatever 
may have been the nature of the 
petitioner’s representation and whe- 
ther or not the petitioner did or 
did not belong to the scheduled caste, 
The impugned order of cancellation 
of admission would, therefore, be liable 
to be quashed on this ground alone.” 

(Para 7) 

22, Thus, with utmost reluctance, I 
am inclined to quash the impugned order 
of cancellation of admission and enrol- 
ment of the petitioner in the R. N. T, 
Medical College, Udaipur. If the super- 
vening factors pointed out by me, as 
above, would not have been there, I 
would have no hesitation in maintaining 
the order of cancellation of admission of 
the petitioner, because it is in the inter- 
est of all -concerned, that purity is 
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maintained im the educational field and 
the deserving boy of Scheduled Castes 
and Scheduled Tribes, for whom con- 
stitutional founding fathers have provid- 
ed reservation and protection, are not 
deprived of their constitutional rights, 
by such devices. 


23. Such devices in fact, not only 
deprive individual boys of Scheduled 
Caste and Scheduled Tribe, from getting 
admissions or appointments in the matter 
of service, if some protection is there, 
but actually pose a serious danger to the 
Constitution itself. However, as I have 
mentioned above, neither respondents, 


- nor. this Court, can now undo whatever 


violence has been done to the Constitu- 
tion, in respect to reservation of the 
Scheduled Caste and Scheduled Tribe by 
such devices. All that can be said, is that 
District Magistrate and the Educational 
authorities, should be very careful in 
such matters in order to implement and 
respect constitutional safeguards and 
protection provided to the members of 
Scheduled Caste and Scheduled Tribe, 
both in letter and spirit, and should en- 
sure that it is not abused and misused. 
24. The result is that this writ peti- 
tion succeeds and is hereby accepted. The 
impugned order dated 25th February, 
1980 (Annexure 4) cancelling the admis- 
sion of the petitioner at R. N. T. Medical 
, Udaipur is 


the petitioner to continue his studies in 
the M. B. B. S. final and appear in the 
Examination of M. B, B. S scheduled to 
be held on 30th August, 1980 and if 
necessary in future, There would be no 


order as to costs, 
Petition allowed, 
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Jai Narain, Petitioner v. The Board of 
Revenue and others, Respondents. 

Civil Writ Petn. No, 1225 of 1979, D/- 
7-1-1980, 

Rajasthan Land Revenue Act (1 of 
1956), Ss. 131, 132 and 136 — Land re- 
corded as “Gair Mumkin Talai” in re- 
cord of rights — Cannot be converted 
into cultivable “Barani” by S.D.O; 

Section 181 envisages merely the 
recording of changes and making 
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. correction ..of .errors,, which . may. 
have in the map or field- 


book, but it does not give any authority 
to convert.non-cultivable “Gair Mum- 
kin” land into cultivable ‘“Barani” or 
“Chahi” land after the survey and re~ 
cord operations are over. Section 132 
merely authorises the Land Records Off- 
cer to maintain record of rights and to 


' prepare a set or an amended set theres 


‘of, which are called gnnual registers, It 
also authorises the Land Records Officer 
to record in the annual registers all 
changes that may take place and all 
transactions that may affect the rights 
or interests recorded in the annual regi- 
` sters. Thus, the changes affecting the 
rights and interest of land-holders may 
be recorded by the Land Records Officer 
in the annual registers, by virtue of the 
power given to him under Section 132. 
- So far as the provisions of Section 136 
are concerned, they provide for the’ deci- 
sion of disputes relating to correction of 
entries in accordance with the provisions 
of Sections 123, 124 and 125. Under Sec- 
tion 123, the ‘Land Records Officer has 
been empowered to decide the disputes 


relating to the class or tenure of any, 


tenant. (Para 6) 
Where the Sub-Divisional Officer con- 


verted land recorded in the record of. 


‘Tights as “Gair Mumkin Talai” into 
“Barani” and allotted it, the allotment 
was improper. (Para 6) 
Cases Referred : Chronological Paras 
1977 RRD 673 

S. N. Pareek, for Petitioner, 


DWARKA PRASAD, J. :— In this writ . 


petition, the. petitioner has challenged 
the order of the Board of. Revenue for 
Rajasthan at Ajmer dated October 6, 
1978, setting aside the allotment of a 
piece of land from Khasra No. 47 in vil- 
lage Bhadal, Tehsil Phulera, District Jai- 
pur, made earlier in favour of the peti- 
tioner. 


2. The circumstances, which have 


given rise to this writ petition, may be 
briefly stated: It is undisputed that the 


land comprised in Khasra No. 47 in vil- © 


lage Bhadal was recorded as “Gair 
Mumkin Talai”, in the revenue records 
even at the time when the Rajasthan 
Tenancy Act, 1955 came into force and 
also when the Rajasthan Land Revenue 
Act, 1956 came into force. At some stage 
subsequently, the Sub-Divisional Officer, 
Sambhar Lake, is said to have convert- 
ed the land in dispute from “Gair Mum- 
kin” to’ “Barani” and, thereafter; the 
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Tehsil Advisory Committee, allotted.. a 
piece of land, out. of the- aforesaid 
Khasra No. 47, to the. petitioner. The 
allotment made in favour of the peti- 
tioner was challenged by means of a re- 
vision petition before the State Govern- 
ment, which was transferred to the Col- 
lector, Jaipur for disposal The Collector, 
by his order dated July 9, 1976, held 
that the allotment made in favour of the 
petitioner was invalid and void as the 
Sub-Divisional Officer had no jurisdic- 
tion to convert “Gair Mumkin Talai” 
into cultivable ‘Baran? land. The Col- 
Iector, therefore, held that the land 
could not have been validly allotted to 
the petitioner and the allotment was 
consequently cancelled, The order pass~ 
ed by the Collector was upheld by the 
Revenue Appellate Authority vide its 
order dated November 30, 1976. 


3. The Board of Revenue also came 
to the same conclusion and relying upon 
a decision of the larger bench of the 
Board of Revenue in Durga Prasad v, 
Panna Lal, 1977 RRD 673, held that the 
Sub-Divisional Officer, Sambhar Lake, 
acted entirely without jurisdiction in 
converting the land from “Gair Mum- 
kin Talai” to ‘Barani’ and as such the 
entire proceedings relating to allotment 
of land were ab initio void. The Board 
of Revenue held that the land in dispute, 
comprised in Khasra No. 47, still conti- 
nued to be ‘Gair Mumkin Tala? and was 
not available for allotment and that the 
allotment of a portion thereof in favour 
of the petitioner was, therefore, invalid 
and void. The Board also found certain 
irregularities and illegalities in the 
method of allotment employed by the 
Land Allotment Advisory Committee at 
the time of E allotment of the 
land in dispute in favour of the peti- 
tioner, 

4, Learned counsel for the petitioner 
argued before us that the revision peti- 
tion filed before the State Government 
could not have been transferred by it 
to the Collector for disposal and that the 
revision petition under Section 83 of the 
Rajasthan Land Revenue Act, should 
have been heard by the State Govern- 
ment itself or at best it could have been 
transferred to the Board of Revenue. It 
is not necessary to decide this question 
in this case, as the Board of Revenue 
has also decided the matter on merits 
and has held that the initial allotment 
of the land in question in favour of the 
petitioner was void and invalid. If the 


- initial allotment of the land, made in 


walt (i 


revision petition regarding the caricella- 
tion of such allotment should be heard 
by the State. Government or by the 
Board of Revenue or the Collector is of 
not much consequence. ` 

3% As the land was ‘Gair Mumkin 
Talai’ and the Sub-Divisional Officer, 
Sambhar Lake, had no jurisdiction to 
convert the same into cultivable ‘Barani’ 
land, the Board of Revenue is right in 
holding that the land was not open for 
allotment to the petitioner or to any 
other person. Sub-rule (4) of Rule 4 of 
the Rajasthan Land Revenue (Allotment 
of Land for Agricultura] Purposes) Rules, 
1957 provides that land recorded as 
‘Gair Mumkin’ in the current settlement 
was not available for allotment for 
agricultural purposes, under the said 
Rules. The petitioner claims that the al- 
lotment of land has been made by the 
Tehsildar in consultation with the Land 
Allotment Advisory Committee under 
Rule 13 of the aforesaid Rules. As we 
have already pointed out above, in the 
current settlement the land was entered 
in the record of rights as ‘Gair Mumkin’ 


and as such if the Sub-Divisional Officer’ 


could not convert the same into ‘Barani’, 
the land in dispute could not have been 


allotted to the petitioner or to any other . 


person, 
6. Learned counsel for the petitioner 
relied upon the provisions of Secs, 131, 


132 and 136 of the Rajasthan Land Re-. 


venue Act for making the submission 
‘that the Sub-Divisional Officer was em- 
powered to convert the land, entered in 
the current settlement, as ‘Gair Mumkin 
Talai’ into ‘Barani’. We have examined 
the provisions referred to by the learn- 
ed counsel. Section 131 of the Land Re- 
venue Act authorises the Land Records 
Officer, after the survey and record ope- 
rations are over, to maintain the map 
and the field-book and he is also auth- 
orised to annually or at such longer 
intervals, as may be prescribed, to re- 
cord the changes in the boundaries of 
each village or portion of a village, 
estate or field and to correct any errors, 
which are shown to have been made im 
the map or field-bcok, in accordance 
with the rules made for the purpose by 
the State Government. This section en- 
visages merely the recording of changes 


and making correction of errors, which. 


may have crept in the map or field-book, 


Jai Narain y. ‘Board-of ‘Revenue’ 
favour of the ‘petitioner, was invalid and ` 
void, then the petitioner has no right, 
title or interest left in the land in dis-~ 
‘pute and the question as to whether the - 


Jand into cultivable 
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but it does not given ‘any; authority .-t 
convert non-cultivable 
‘Baran?’ or. 'Chahi’ 
land after the survey and record opera- 
tions are over, Section 132 merely auth- 
orises the Land Records Officer to main- 
tain record of rights and to prepare a 








may affect the rights or interests record- 
ed in the annual registers, Thus, the 
changes affecting the rights and interest 
of land-holders ‘may be recorded by the 
Land. Records Officer in the annual re- 
gisters, by virtue of the power given to 
him under Section 132. So far as the 


‘provisions of Section 136 are concerned, 


they provide for the decision of disputes 
relating to correction of entries in ac- 
cordance with the provisions of Sec- 
tions 123, 124 and 125. Under Sec. 123, 
the Land Records Officer has been em- 
powered to decide the disputes relating 
to the class or tenure of any tenant, It 
is not the case of the petitioner that 
there was any dispute relating to the 
class or tenure of any tenant which the 


_ Sub-Divisional Officer was called upon 


to decide.. As we have already observed 
above, it is an admitted fact that the 
land in question belonged to the State 
Government and was recorded in the 
current registers as ‘Gair Mumkin Talai’. 
Sections 124 and 125 are admittedly not 
applicable to the matter in dispute, As 
such we are of the view that the Board 
of Revenue was right in holding that the 
Sub-Divisional Officer was not empower- 
ed to convert the land recorded in the 
record of rights as ‘Gair Mumkin Talai’ 
into ‘Barani’, either under Section. 131 or 
132 or 136 read with Section 123. The 
Board has relied upon the decision of its 
larger bench in Durga Prasad’s case, 
1977 RRD 673, wherein it was held 
that the Sub-Divisional Officer, on 
whom the powers of the Land Re- 
cords Officer after the close of the 
survey and record operations, was 


conferred, was not empowered to con- ` 


vert any ‘Gair Mumkin’ land into culti- 
vable land. We find ourselves in agree- 
ment with the view expressed by -the 
larger bench of the Board of ‘Revenue in 
Durga Prasad’s case in this respect. 

7. Then, the learned counsel for the 
petitioner relied upon some of the cir- 
culars issued by the State Government 
including the one issued on. March 12, 


‘Gair Mumkin’) - 
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1965. All these circulars have reference 
to the provisions of Secs, 131, 132 and 
136 of the Land Revenue Act and pur- 
. port to confer the powers of the Land 
- Records Officer under the aforesaid Sec- 

tions on the Sub-Divisional Officer, in 
cluding that of changing the classifica- 
tion of land from ‘Gair Mumkin’ to cul- 
tivable, for purposes of allotment, As we 
have already observed above, the provi- 
sions of Sections 131, 132 and 136 of the 
Land Revenue Act do not authorise the 
Land Records Officer, after the close of 
the survey and record operations, to con- 
vert any “Gair Mumkin” land into culti- 
vable ‘Barani’ land, As such the circulars 
issued by the State Government from 
time to time in this respect are of no 
consequence in this matter. In the cir- 
cular referred to by the learned counsel, 
it has been merely assumed that such 
power vests under Sections 131, 132 and 
136 of the Land Revenue Act. But as 
we-have pointed out above, the three 
sections: referred to earlier, do nof con- 
of conversion of 


into cultivable 
‘Baran? land upon the Land Records 
Officer or the Sub-Divisional Officer, The 
same view was also taken by the larger 


` bench of the Board of Revenue in Durga 


Prasad’s case 1977 RRD 673. Thus, the net 
result is that the Sub-Divisional Officer 
was not empowered to change the clas- 
sification of the land from ‘Gair Mumkin 
Talai’ to ‘Barani’ and, therefore, the land 
in dispute was not open for allotment as 
the classification thereof as ‘Gair Mum- 
kin Talai was valid. In these circum- 
stances, the order of allotment passed 
by the Sub-Divisional Officer was with- 
out jurisdiction. As the land comprised 
in Khasra No. 47, was not available for 


allotment, the Board of Revenue was 


perfectly right in holding that the allot- - 


ment in favour of the petitioner of a 
portion of land out of Khasra No. 47 
was void. The pétitioner, consequently, 
has no right and interest in the land in 
dispute and the finding of the Board of 
Revenue in this respect does not call for 
any interference by this Court, 


. & We may, however, observe that in 

case the State Government at any time 
considers it proper to convert the ‘Gair 
Mumkin Talai’ land, comprised in Kha- 
sra No. 47 of village Bhadal, into cultiva- 
ble land and intends to allot portions 
thereof for purposes of cultivation, then 
the claim of the petitioner for allot- 
ment of land in dispute should also be 
taken inte consideration, specially in 


Bhurila] v. Shobhabai 


A.L R. 


view of the fact that the land was ear 
lier allotted to him and he has spen 
toil and labour over the same. Learnec 
counsel for the petitioner submits tha 
the petitioner desires to move the com 
petent authority under the Rajastha) 
Land Revenue (Allotment of Land fo 
Agricultural Purposes) Rules, 1970. I 
any such application is moved, we hav 
no doubt that the same shall be dispose 
of by the competent authority in accord 
ance with law and in the light of th 
observations made by us above, 


Order accordingly 
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Bhurilal, Petitioner v, Smt, Shobhaba 
Non-petitioner, 

Civil Revn. ne 391 of 1978, D/- 26-2 
1980." 

Civil P. C. (5 of 1908), S. 96 (4) — Ay 
plicability — Appeals filed prior to cox 
mencement of Amendment Act 104 « 
1876 — S. 96 (4) not applicable — Appe: 
of the nature mentioned in S. 96 (4) file 
after commencement of Amendment A: 
of 1976 — Appeal ought to be decided i 
the light of provisions of $S. 96 (4) - 
Cannot be entertained without first decic 
ing whether a question of law is mad 
out. AIR 1978 Raj igs fbn Foll. (Paras 7 & ! 
Cases Referred: Chronological Par: 
AIR 1978 Raj 127: 1978 Raj LW 1638 

A. L. Mehta, for Petitioner, N. I 
Mathur, for Non-petitioner, 

ORDER:— This revision petition is d 
rected against the judgment and decre 
of the Civil Judge, Udaipur, dated 21-" 
1978, whereby the plaintiff's appeal w: 
allowed, judgment and decree of tt 
Additional Munsif and Judicial Magi: 
trate, First Class, Udaipur, dated 25-4-" 
was set aside and the plaintiffs suit fc 
recovery of money was decreed. 


2. Briefly, the facts are that Sm 
Shobhabai instituted a suit for the re 
covery of Rs. 1,000 principal amount an 
Rs. 75 interest, total Rs. 1,075 with th 
allegations that the defendant borrowe 
a sum of Rs. 1,500 from the plaintiff 
husband Gangaram on 2-1-1973, on in 
terest and executed the document Ex, ° 
The defendant, thereafter, paid a sum c 


*Against judgment and decree of Kamt 
Prasad Misra, Civil Judge, Udaipw 
D/- 21-7-1978. 
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Rs, 500 and interest for two months. She 
stated that she is the sole heir of her 
husband. The suit was resisted by the 
defendant and it was pleaded by him thai 
the money was paid back to Gangaram: 
An issue relating to plea of repayment 
was struck as issue No. 2. After record- 
ing the evidence, the learned Munsif 
decided this issue in favour of the defen- 
dant afd consequently dismissed the 
plaintiff’s suit. On appeal, the learned 
Civil Judge reversed the finding on issue 
No. 2 and decreed the plaintiffs suit, 
Dissatisfied with the judgment and de- 
cree of the learned Civil Judge, the de- 
ala has preferred this revision peti- 


3. I have heard Shri A. IL. Mehta,- 


learned counsel for the defendant-peti- 
tioner and Shri N. N. Mathur, learned 
counsel for the non~petitioner, 


4. Shri A. L. Mehta, learned counsel 
for the petitioner, urged that the learned 
first appellate court exercised jurisdic- 
tion not vested in law in it in view of 
the fact that under S. 96, sub-sec. (4), 


Civil P. C., the appeal can be heard only | 


on question of law and not on question 
of fact. According to him, the learned 
Civil Judge had no jurisdiction to re- 
verse the finding on issue No. 2, as it did 
not involve any question of law. The 
appeal was preferred after coming into 
force of the Civil P. C. (Amendment) Act, 
1976 (Act No. 104 of 1976) (hereinafter re- 
ferred to as ‘ Amendment 
whereby sub-sec. (4) of S. 96 was intro- 
duced, which debars first appeals, except 
on a question of law, from a decree in 
any suit’ of the nature cognizable by 
Courts of Small Causes, when the amount 
or value of the subject-matter of the 
original suit does not exceed three thou- 
sand rupees, 


5. Shri N. N. Mathur, learned counsel 
for the non-petitioner, on the other hand, 
urged that in view of the provision con- 
tained in S. 97, sub-sec. (2), cl. (1) of the 
Amendment Act, sub-sec, (4) of S. 96 
would not apply to an appeal which 
arises from a decree passed in any suit 
instituted before the commencement of 
the Amendment Act. Sub-sec. (4) of Sec- 
tion 96 will have application to decree 
passed in suits instituted after the 
Amendment Act. He has, however, not 
disputed that the suit in the present case 
is of the nature cognizable by Courts of 
Small Causes, admittedly the value of 
the subject-matter does not exceed three 
thousand rupees. In the alternative he 


Bhurilal ‘Wee 


Act”), 
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urged that in.case this Court finds that 
cl. (1) of sub-sec. (2) of S. 97 of the 
Amendment Act applies only to pending 
appeals and appeals preferred-after the 
commencement of the Amendment. Act, 
would be governed by sub-sec. (4) of 
S. 96, C.P.C., then in that case, the case 


-may be sent back to the first appellate 


court to decide the appeal in the light of 
the provisions contained in sub-sec. (4) 
of S. 96. 

6. The first question that arises for 
consideration, is as to whether sub-sec- 
tion (4) of S. 96, applies to appeals pre- 
sented after the commencement of the 
Amendment Act, or such appeals would 
be governed by old Law. The relevant 
provisions contained in S. 97 of the 
Amendment Act, are as under: 

o Repeal T: airs 

1) x 

(2) Notwithstanding that the rovi 
of this Act have come into force or the 
repeal under sub-sec. (1) has taken effect, 
and without prejudice to the generality 
of the provisions of Section 6 of the Gen- 
eral Clauses Act, 1897 :— 

(a) to (k)x «x 

(hy the: provisions G'S Og of abe piin 
cipal Act, as amended by S. 33 of this 
Act, shall not apply to or affect ony ap- 
peal against the decree passed in any suit 
instituted before the commencement of 
the said S. 33; and every such appeal 
shall be dealt with as if the said S 33 
had not come into force; 


xx xx xx xx” 

7. The Amendment Act came into 
force on ist Feb., 1977. CL (1) is in the 
nature of the saving provision. What has 
been saved is that the provisions of S. 96 
of the Civil P. C., as amended by S. 33 
of the Amendment Act, shall not apply 
to or affect any appeal against the decree 
passed in any suit instituted before the 
commencement of S. 33 of the Amend- 
ment Act; and such appeals are required 
to be disposed of as if S. 33 had not come 
into force. From the language of cl. @) 
it would appear that only pending ap- 
peals have been saved and they are re- 
quired to be disposed of as if S. 33 of the 


-Amendment Act had not come into force. 


The appeals preferred after the com- 
mencement of S. 33 of the Amendment 
Act, will necessarily be governed by the 
Law, which has come into force on Ist 
Feb., 1977. A similar question with re- 
gard to interpretation of cl. (a) of sub- 
secc (2) of S. 97 arose in a case Mohan 
Das v. Kamla Devi, 1978 Raj LW 163: 
(AIR 1978 Raj 127), . 
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It was argued in that case that right 
of appeal is a substantive right and such 
a right shall be governed by law which 
existed at the time when the lis com- 


menced and would not be affected by -ag 


subsequent legislation. -The Division 
Bench of this Court examined the vali- 
dity of this contention in the light of the 
amendment made in the Civil P., © by 


the Amendment Act. It was observed that 7 


the basic question for consideration is, 
‘whether by the Amending Act, 1976, the 
necessary intendment can þe inferred by 
‘which a right of appeal has been taken 
away. It was further observed that in 
the scheme of the’ Amending Act, 1976, 
it is writ large that the litigation should 
‘be shortened and curtailed. It may be 
stated that there is no saving as such of 
‘right to appeal’. The expression “shall 
not apply to or affect any appeal’, can- 
not be taken “shall not apply to or affect 
any right to appeal’. In view of what 
has been held by thé Division Bench in 
Mohan Das v. Kamla Devi (supra) on 
parity of reasoning I hold that cl. (1) of 
sub-sec. (2) of S. 97 of the Amendment 
Act saves only pending appeals and does 
not in any way save appeals filed after 
the commencement of the Amendment 


Act and the appeals presented after the. 


commencement of the Amendment Act, 
shall be governed by the amended 8. 98. 


8. Having’ found that the appeal filed 
after commencement of the Amendment 


Act, shall be governed by sub-sec. (4) of 


5S. 96, C.P.C., the question arises as to 
whether the first -appellate . court ap« 


proached the question of repayment in — 


the light of the provisions of sub-sec. (4) 
of S. 96, C.P.C. The trial Court found 
that the plea of payment stands substan- 
tiated on the evidence on record. This 


finding appears ex facie to be a finding 


of fact and does not raise any ques- 
- tion of law. The first appellate court did 
not examine the finding of payment on 
the basis that it gives rise to a question 
of law liable to interference in appeal. 
It has proceeded on the basis as if it is 
open to it to reverse the finding of fact, 
which it has no jurisdiction to reverse. 
The first appeal is maintainable from a 
decree in any suit of the nature cogniz- 
able by court‘of Small Causes, when the 
value of the subject-matter does not ex- 
ceed three thousand rupees, when it in- 
volves a question of law, else the appeal 
itself is not maintainable. Thus, in ali 
appeals of the nature mentioned in sub- 
sec. (4) of S. 96, the first appellate court 


Jeewanram v. Lichmadevi 


+ er, 


te consider the finding of fact from this 
aspect as to whether it is liable 
to’ be interfered with, on the 
basis that it gives rise to a question -- of 
law. It would be proper that the case 


may go back to the first appellate court. 


9. In the result, this revision petition 
is allowed, the judgment and decree of 
the Civil Judge, Udaipur, dated 21-7-1978 
is set aside and the appeal is sent back 
to the learned Civil Judge with the di- 


rection that the appeal be disposed of in 


the light of the provisions contained in 
sub-sec, (4) of S. 96; C.P.C. In the circum- 


stances of the case the parties shall bear : 


appeal, 


their own costs of this 
: Revision allowed, 





AIR 1881 RAJASTHAN 16 
S..K. MAL LODHA, J. : 

Jeewanram, Appellant w, Lichmadev? 
and another, Respondents, >` 

Second Appeal No, 214 of 1972.’ D/- 11-8- 
1980.” 
_ Hindu Succession Act (30 of 1956), S. 22 
— Words ‘immovable property of an 
intestate’ — Do not include agricultural 
land of an intestate — Transfer of right 
in agricultural land by one. heir —- Other 
heir has no preferential right under S. 22. 
- The words “interest in any immovable 


‘property of an intestate” in S. 22 do not 
include the interest in the agricultural . 





*Against judgment and decree of M. C. 
Jain, Addl. Dist. Judge, Sriganganaggr, 
D/- 26-11-1971 


JX/FX/F197/80/VNP/MVJ 
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land of an intestate and as such after de- 
volution of an interest upon two or more 
heirs specified in class I of the Schedule 
in the Act and on ‘transfer of his or her 
interest in the agricultural land. other 
heirs would have no preferential right to 
acquire the interest of the. transferor, 
Entry No, 6, List IN of Sch. 7 of the Con- 
stitution takes out agricultura] land from 
the ambit of immovable property and 
therefore the transfer of the interest in 
agricultural land would not be covered 
bv Sec. 22 of the Act. Case Law discussed. 

(Paras 13, 14) 
Cases Referred ; Chronological Paras 
1980 WLN 212 (Raj) 9 11 
AIR 1970 SC 264 13 
(1970) 1 Mad LJ 358 
1970 Cur LJ 833 (Puni) 8, 14 
AIR 1963 Raj 72 : ILR (1962) 1? Rai 900 


12 
AIR 1941 FC 72 Oo B 
M. 1.’ Shreemali, for Appellant; 


Raiendra Mehta, for Respondents. 


JUDGMENT :— Against the appellate 
judgment and decree dated November 26, 
1971 of the Additional . District Judge, 
Sri Ganganagar. the plaintiff has come 
up in appeal to this Court under Sec, 100 
of the Code of Civil Procedure. The 
plaintiffs suit for possession of land 
against the defendant No. 2 on preferen- 
tial right to acquire it on payment of 
purchase money of Rs. 10,000/- was de- 
creed by the learned Additional Civil 
Judge. Sri Ganganagar on March 31, 1971 
and it was dismissed against the seller 
(defendant No. 1). 


2. As this appeal raises an important 
question of law regarding interpretation 
and scope of Section 22 of the Hindu 
Succession Act (No. XXX of 1956) (for 
short ‘the Act? hereafter), only those 
facts which are necessary for its deter- 
mination are stated helow: 


The plaintiff-appellant and defendant 
No. 1 (respondent No. 2) are real 
brothers. The plaintiff has stated that 
they are co-owners and co-sharers of the 
agricultural lands situate - in village 1 
A. M. P. described in para 3 of the plaint. 
The land in suit had devolved on them 
after the death of their father through 
intestate succession, Defendant No, `1 
Sold the land in suit to defendant No. 2 
(respondent No. 1) for Rs. 10,000/-. The 
plaintiff had no knowledge about the 
same, The case of the plaintiff is that he 
being co-sharer and co-owner of the land 
1981 Raj. [2 II G—36_ 
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in suit along with defendant No, 1, he 
has a mght to acquire it from defendant 
No. 2 by way of pre-emption on pay- 
ment of Rs, 10,000/-. It was claimed that 
as they had got this land from their 
father after his death through intestate 
succession, the plaintiff has a preferential 
right to purchase it in comparison to de- 
fendant No. 2. He, therefore, prayed for 
a decree for possession on the basis of 
the right of pre-emption. The suit was 
instituted on June 30, 1969 in the Court 
of the Civil Judge. Sri Ganganagar. 


3.4. Defendant No. 2 resisted the 
sult on various grounds. Suffice it to state 
for the decision of this appeal that it 
was denied that the plaintiff has a right 
to pre-empt the land in suit or that he 
has any preferential right to purchase it. 
The written statement was filed on 
September 16, 1969. A rejoinder was fil- 
ed by the plaintiff on October 8. 1969. 
reiterating that the plaintiff is entitled to 
purchase this land through pre-emption 
and that at any rate. he has a preferen- 
tial right. 


5. After trial, the learned Additional 
Civil Judge, by his judgment dated 
March 31, 1971 decreed the - plaintiff's 
suit against defendant No, 2 and dismiss- 
ed it against defendant No. 1. It may be 
stated that the learned Additional Civil 
Judge decreed the suit on the basis of 
the findings on issue No. 1A, An appeal 
was preferred by defendant No. 2 and 
the learned Additional District Judge, 
Sri Ganganagar accepted the appeal, 
set aside the judgment and decree of the 
learned Additional Civil Judge and dis- 
missed the plaintiffs suit, leaving the 
parties to bear their own costs through- 
out. 


6. Before the learned Additional Dis- 
trict Judge, on behalf of defendant No, 2, 
only two contentions were raised. which 
are as under ; 


(1) that the plaintiff has failed to ful- 
ly prove that Amru died after the com- 
mencement of the Act and in the ab- 
sence of stich proof, Sec, 22 of the Act 
is not at all attracted.. 


(2) that even if it is found that Amru 


‘died after the commencement of the Act, 


Section 22 of the Act is not applicable to 
the case of agricultural land. 

The learned Additional District Judge 
recorded the following findings: 

(i) that Amru, father of the plaintiff 
died on Jeth Sudi Poonam Smt, 2013 


- 


18 Raj. Jeewanram vV. 


(June 23, 1956) after the commencement 
of the Act, which came into force from 
June 17, 1956; and . 


' (2) that Section 22 of the Act does not 
apply to the agricultural lands and the 
plaintiff has no preferential right to pur- 
chase the land in suit, 

In view of this, as stated above, the 
learned Additional District Judge ac 
cepted the appeal 

7. I have heard Mr. M. L. Shreemall, 
learned counsel for the, plaintiff-appel- 
lant and Mr. Rajendra Mehta, learned 
counsel for the defendant-respondent No. 
1 at some length. 

8. Learned counsel appearing for the 
appellant did not dispute the findings of 
the learned Additional District Judge 
that Amru father of the plaintiff died 
after the commencement of the Act. It 
was. also not agitated before -me that 
Section 22 (1) of the Act applies tọ com- 
pleted transfers in view of Nagammal 
v.. Nanjammal (1970) 1 Mad LJ 358 and 
Jaswant v. Smt, Basanti Devi, 1970 Cur 
LJ 833 (Puni). 


9. In Sukhdeo Singh wv. Sukhdeo 
Singh. 1980 WLN 212. it was held by a 
Division Bench of this Court that. the 
right of pre-emption does not accrue 
- upon the transfer of Khatedari rights in 
agricultural land by a Khatedar tenant 
It was further observed as under: 

“The right of pre-emption is a weak 
right as it introduces a restriction on 
the right to hold property and, there- 
fore, it cannot be availed of unless it 
clearly flows from any statute. As dis- 
cussed above, taking into consideration 
the entirety of the fights of a Khatedar 
tenant, we have come to the conclusion 
that a Khatedari tenant is not the owner 
of the holding under his occupation, 
though his rights may be larger than 
the rights of a Ghair Khatedar tenant.” 
The plaintiff, therefore, cannot pre-empt 
the agricultural lands in suit. 


10.: The contention raised by the 
Yearned counsel for the appellant is that 
the learned. Additional District Judge 
has committed a serious error of law 


when he held that Section 22 of the Act- 


does not apply to the agricultural lands 
whereby denying a preferential right 
which he has under Section 22 of the 
Act. Undoubtedly this raises an impor- 
tant question regarding its interpreta- 
tion and scope. In other words, the 
question that I am called upon to deter- 
mine in this appeal is whether the words 


Lichmadevi 
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“immoveable property of an intestate” 
include agricultural land of an intestate 
or not. To examine this question, it 
will be useful to read Section 22 (1) of 
the Act and Entries Nos. 5 and 6 con- 
tained in List II (Concurrent List) and 
Entry No; 18 mentioned in List II (State 
List) of the Seventh Schedule of the 
Constitution. Section 22°(1) of the Act 
is as under: 

"22. Preferential right to acquire 
property in certain cases: (1) Where, 
after the comimencement of this Act, an 
interest in any immoveable property of 
an intestate, or in any business carried 
on by him or her, whether solely or in 
conjunction with others, devolves upon 
two or more heirs specified in class 1 of 
the Schedule, and any one of such heirs 
proposes to transfer his or her interest 
in the property or business, the other 
heirs shall have a preferential right to 
acquire the interest proposed to bea 
transferred. 

(2) to (Ioia CEE TEEEI E asescennan 

Explanation ;— Jn this Section, ‘court’ 
means the court within the limits of 
whose jurisdiction. the immoveable pro- 
perty is situate or the business is car- 
ried on, and includes any other court 
which the State Government may, by 
notification in the Official Gazette, spe- 
clfy in this behelf” 

The aforesaid Entries read is under; 

“List TI: 

Entry No. 5: Marriage and divorce} 
infants and minors; adoption; will, in- 
testacy and succession; joint family and 
partition; all matters in respect of which 
parties in judicial proceedings were im- 
mediately before the commencement of 
this Constitution subject to their per 
sonal law. 

Entry No. 6: ‘Transfer of property 
other than agricultural. land: Tepina: 
tion of deeds and documents, 

List II. 

eg No, 18: Land, that is to say, 
right in or over land, land tenures in- 
cluding the relation of landlord and 
tenant, and ‘the collection of rents; 
transfer and alienation of agricultural 
land; land improvement and agricultural 
loans; colonization, . 

Section 22 (1) of the Act occurs in 
Chapter II dealing with intestate succes- 
sion which provides for a preferential 
right to acquire the interest proposed to 
be transferred. The word ‘immoveable 
property has not been defined in Sec- 
tion’ 3 of the Act. The Act was enacted 
by the Parliament for amending the law 
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relating to intestate succession. among 
Hindus. According to Entry No. 5, List 
DI the Parliament and subject to clause 
(1) of Article 246 of the Constitution, 
the legislature of the State have power 
to make laws in respect of marriage and 
divorce; infants and minors; adoption; 
wills, intestacy and succession; joint 
family and partition; all matters in re- 
spect of which parties in judicial pro- 
ceedings were immediately before the 
commencement of the Constitution. sub- 
ject to their personal law. So also Par- 
liament and subject to clause (1) of 
Article 246 of the Constitution, the 
legislature of the State have power to 
make laws in regard to transfer of pro- 
perty other than agricultural land; re- 
gistration of deeds and documents. Sub- 
ject to clauses (1) and (2) of Article 248 
of the Constitution, the Legislature of 
the State has been empowered to make 
laws in respect of land, that is to 
say, right in or over land, land tenures 
including the relation of landlord and 
tenant, and the collection of rents; 
transfer and alienation of agricultural 
land: land improvement and agricultural 
loans; colonization. 


11, Mr. Rajendra Mehta, learned 
counsel for the respondent contended 
that Entry No. 6, List IOU makes it 
abundantly clear that the Parliament 
does not possess jurisdiction to legislate 
over agricultural lands beyond the 
power it has under Entry No. 5. List II, 
that is regarding “devolution”. He, 
therefore, submitted that Section 22 of 
the Act will not cover the case of 
agricultural lands. On the basis of 
Sukhdeo Singh’s case (1980 WLN 212) 
(Raj), Mr. M. L. Shreemali, learned 
counsel for the appellant urged that a 
Khatedar tenant is not an owner of a 
holding and, therefore, there cannot be 
any transfer of his or her interest in 
the property and when there is no ques- 
tion of transfer of his or her interest in 
the property, Entry No, 5. List DI is not 
attracted, 


12. In Jassuram v, The State of 
Rajasthan. ILR (1962) 12 Raj 900: (AIR 
1963 Raj 72), a Division Bench of this 
Court held that Khatedari rights under 
the Rajasthan Tenancy Act (No. IO of 
1955) are property within the meaning 
of Article 31 of the Constitution and, 
therefore, the Khatedari rights are nro- 
prietary rights. Mr. Rajendra Mehta, 
learned counsel for the respondent, 


therefore, argued that they will include 


Jeewanram v, 


ed single Judge 
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the transfer of interest in the immove- 
able property within the meaning of 
Section 22 of the Act. g 

- 13. In Nagammal’s case ((1970) 1 
Mad LJ 358), it was observed by a learn- 
of the Madras High 
Court as follows; . 


“When interpreting the Section, one 
can properly assume that Parliament 
had in mind the practice of pre-emption 
present in the country and the several 
pre-emption laws. A Legislature may 
be deemed to be conversant with the 
laws. current within its territory. But 
that will not permit the adoption of the 
incidents of pre-emption recognised or 
provided for in other pre-emption laws, 
and in the Muslim law of pre-emption, 

Parliament must have had in mind the 
two-fold aspect of the right in the pre- 
emption laws current in the country: 
(1) the primary or substantive right to 
have an offer made and (2) the secon- 
dary or remedial right of the co-heirs 
if the vroperty is sold without being 
first offered to them to take it from the 
purchaser. Thus Parliament has em- 
Dhasised upon the primary right of pre- 
emption and left the remedial right to 
the common law for the Courts to mould 
it according to the circumstances”, _ 
It was held In re Hindu Women’s Rights 
to Property Act, AIR 1941 FC 72 while 
considering Section 8 of the Hindu 
Women’s Rights to Property A 1937 
as follows: 


“No doubt if the Act does affect agri- 
cultural land in the Governors’ Pro- 
vinces, it was beyond the competence of 
the Legislature to enact it; and whether 
or not it does so must depend upon the 
meaning which is to be given to the 
word “property” in the Act. If that 
word ‘necessarily and inevitably com- 
prises all forms of property, including 
agricultural land, then clearly the Act 
went beyond the powers of the Legisla- 
ture; but when a Legislature with limit- 
ed and restricted powers makes use of 
a word of such wide and general im- 
port, the presumption must surely be 
that it is using it with reference to that 
kind of property with respect to which 
it is competent to legislate and to no 
other. The question is thus one of con- 
struction, and unless the Act is to be re- 
garded as wholly meaningless and in- 
effective, the Court is bound to construe 
the word “property” as referring only 
to those forms of property with respect 
to which the Legislature which enacted 
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the Act was competent to legislate: that 
is to say, property other than agricultural 
land. ` On this view of the matter, the 
so-called question of severability, on 
which a number of Dominion decisions, 
as well as decisions of the Judicial Com- 
mittee, were cited in the course of the 
argument does not arise. Court does 
not seek to divide the Act into two 
parts, viz., the part- which the Legisla- 
ture was competent, and the part which 
it was incompetent, to enact. It holds 
that, on the true construction of the Act 
and especially of the word “property” 
as used in it, no part of the Act was 
beyond the Legislature’s powers. There 
is a general presumption that a Legisla- 
ture does not intend to exceed its juris- 
diction. 


The question arose in Jothi Timber 
Mart v. Calicut Municipality, AIR 1970 
SC 264 whether Section 126 of the Cali- 
cut City Municipal Act (Kerala Act No. 
XXX of 1961) is ultra vires. Entry 
No. 52, List Il, Schedule VII. It was 
observed by their Lordships of the Sup- 
reme Court as under: 

“When the power of the Legislature 
with limited authority is exercised in 
respect of a subject-matter, but words 
of wide and general import are used, it 
may reasonably be presumed that the 
Legislature was using the words in re- 
gard to that activity in respect of which 
it is competent to legislate and to no 
other; and that the Legislature did not 
intend to transgress the limits imposed 
by the Constitution”. 


In Jothi Timber Marts case, their 
Lordships relied on In re Hindu Women’s 
Rights to Property Act and held that 
the expression ‘brought into the city’ as 
used in Section 126 was, therefore, right- 
ly interpreted by the High Court as 
meaning brought into the Municipal limits 
for purposes of consumption, use or sale 
and not for any other purpose. The 
principles enunciated in the above men- 
tioned decisions of the Federal Court and 
the Supreme Court, in my humble opi- 
nion, afford useful guide for interpreting 
the words . ‘immoveable” used in Sec- 
tion 22 of the Act. Entry No. 6, List M 
takes out agricultural land from the 
ambit of immoveable property. 


14, Section 22 of the Act came up for 
consideration in Jaswant’s case (1970 Cur 
LJ 833) (Punj), m which, Entry No. 18, 
List II and Entries Nos. 5 and 6, List IH 
were noticed and it was held that Sec- 
tion 22 of the Act does not embrace 


Shobha Lal v. Laxmi Lal - 


- that transfer of interest in agricultural 


A. I. R. 










agricultural lands. -I am in res 
agreement with this view and hold that 
the words “interest in any immoveable 
property of an intestate” do not include 


tion of an interest upon two or 
heirs specified in Class I of the Schedule 
appended to the Act and on transfer of 
his or her interest in the agricultural 
land, other heirs have no preferential 
right to acquire the interest of the trans- 
feror. I have come to the conclusion 


ra is not covered by Section 22 of the 
ct. 


15. The net result of the discussion 
made hereinabove is that the view of 
the learned Additional District Judge 
that Section 22 of the Act does not ap- 
ply to the case of agricultural] land is 
correct and it is affirmed. 

- 16. No other point was argued by 
nine of the learned counsel for the par- 
es. 

17, For the reasons mentioned above, 
this appeal has no force and it is, ac- 
cordingly, dismissed. In the circum- 
stances of the case, I direct that the 
parties shall bear their own costs 


throughout. 
Appeal dismissed, 
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Shobha Lal, Appellant v. Laxmi Lal, 
Respondent. 

Ex. Second Appeal No. 20 of 1976, D/- 
21-7-1980*. 

Civil P. C. (5 of 1908), O. 21, R. 35 — 
Delivery of actual possession —- Accep- 
tance of possession of shop by decree- 
holder im spite of presence of wife and 
children of judgment-debtor inside the 
shop — Fact of obtaining possession 
endorsed on warrant — Decree-holder 
would be deemed to have been given 
actual possession, 

Where the decree-holder on his own 
accord accepted the delivery of posses- 
sion when the wife and children of the 
judgment-debtor were sitting in the 
shop and in pursuance of that he had 


got the wall in between the room demo- 
*Against order of Vishwambhar Dayal 
. Gupta. Addl. Civil Judge. Udaipur, 
_ D/- 6-10-1976: | 


` 
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lished and endorsed on the warrant for 
possession that he had obtained the pos- 
session it could not be said that no ac- 
tual possession was taken by the decree- 
holder. Consequently, fresh warrant 
for delivery of possession could not be 
issued to him. AIR 1961 SC 137, AIR 
1931 Cal 427, AIR 1974 Raj 232, ILR 
(1965) Assam 48, Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1974 Raj 232:1974 WLN 13 
ILR: (1965) Assam 48 

AIR 1961 SC 137 

AIR 1957 Assam 123 

AIR 1931 Cal 427 


N. N. Mathur, for Appellant N. P. 
Gupta, for Respondent. 


JUDGMENT :— This second appeal 
by the judgment-debtor jis- directed 


(e e E e o Bas 


against the order dated October 6. 1976" 


of the learned Additional Civil Judge. 
Udaipur, by which he set aside the order 
of the Munsif, Udaipur dated April 26, 
1976. 


2. A few facts may be recounted 
here: The decree-holder-respondent 
obtained a decree for possession of the 
shop situate in Mochi Vada, Udaipur on 
May 11, 1971. The decree, passed by 
the Munsif, Udaipur reads as under: 

“The plaintiffs suit No. 150/69 is 

therefore decreed with cost who shall be 
entitled to the vacant possession of the 
shop and the rent due Rs. 612/- and 
damages @ Rs. 17/- per month for the use 
and occupation till a vacant possession 
is delivered to him has already paid (?). 
The defendant is however allowed 6 
months time to vacate the shop and de- 
liver its possession to the plaintiff”. 
On appeal, the learned Civil Judge 
modified the decree in so far as the 
plaintiff-landlord was held not entitled 
to recover Rs. 612 from the defendant- 
tenant, which has already been paid. 
The execution was levied by the decree- 
holder on January 17. 1973. warrant 
under O. XXI, R. 35, C. P. C. dated 
March 10, 1973 was issued. In the war- 
rant, the following is mentioned: 


Capa aT Beat qa aye He A a at 
Hare wa a asf a fregaar cra aa 
wet fot feast ar diez frat are art oe 
garam a: waits” 

On April 16, 1975, an application was 
moved on behalf of the decree-holder 


for issuance of a fresh warrant for de- 
livery of possession. It wil) be per- 


‘April 16, 1975. Feeling aggrieved, 


if) ? 2 20 
l ” Ae 
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tinent to quote the following from the 
application, which was filed by the de- 
cree-holder : á 


2. mg ya ga Ff aie at eran 
feats 8-4-15 wert at save frar war An 
fe foti F fafa art va ana aaga ngaa 
mara maa agt fnr a gat art 
Saa $ qar aE aaea 2 fa Ga orfecat 
Sl gear ara. are ae ae Gar adtal aefa 
et Sear fray mar ma R arag at faaara car 
dng 1” 

“B. ag fr Fea atts oft F aa sara & 
qå siah agt gr -afa ag ger fe 
ae feer et sare vt wage cat were Ñ g, 
a Ragen è oer re faa ser gy T g o” 


On the basis of the averments that 
were made in paras Nos. 2 and 3, ac- 
cording to the decree-holder. a dispute 
arose relating to the delivery of posses- 
sion. The learned Munsif by his order 
dated April 26, 1975. dismissed the ap- 
plication of the decree-holder dated 
the 
decree-holder went in appeal and the 
learned Additional Civil Judge by the 
impugned order dated October 6, 
1976, set aside the order of the Munsif 
and directed him to issue.,a fresh war- 
rant for delivery of possession in ac- 
cordance with law. Hence this appeal 
by the judgment-debtor. 


3. I have heard Mr. N. N. Mathur 
for the Judgment-debtor-appellant and 
Mr. N. P. Gupta for the decree-holder- 
respondent. 


4, The only question involved in this 
appeal is whether the possession of the 
shop in pursuance of the decree was de- 
livered to the decree-holder or not. In 
other words, whether the warrant under 
O. XXI, R. 35, C. P. C. was executed, 
in so far as delivery of possession of the 
shop is concerned. The material portion 
of O. XXI. R 35, C. P. C. is as under: 

R. 35. Decree for immoveable pro- 
perty. i 

(1) Where a decree is for the deli- 
very of any immoveable property, pos- 
session thereof shall be delivered to the 
party to whom it has been adjudged, or 
to such person as he may appoint to 
receive delivery on his behalf, and, if 
necessary, by removing any person 
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bound by the decree who refuses to 
sar the property. 

7) RE HASET, 

(3) Where possession of any building 
or enclosure is to be delivered and the 
person in possession being bound by the 
decree, does not afford free access, the 
Court through its officers, may, 
giving reasonable warning and facility 
to. any woman not appearing in public 
- according to the customs of the country 
to withdraw, remove or open any lock 
or bolt or break open any door or do 
any other act necessary for putting the 
decree-holder in possession.” 

5. Under what circumstances, the 
decree-holder passed the receipt about 
the delivery of possession may aa 
be considered here, In the report, it is 
recited. 


Ari at enfga gz wd oa & at 
emt aa ara fears fers qma freer 
SAT Var... qe featrare ar wear gar few we 
fear wat qf aren sated ar aaran a ears 


mat at | aged ae ge fear tar fe Fey 
fedrere sr wer arar i qedte a wate ot 
ard #1” 


6. In para 22 of the report, their 
Lordships of the Supreme Court in 
Shew Bux v. Bengal. Breweries Ltd., 
ATR 1961 SC 137 observed as under :— 

“Now under O. 21, R. 35 a person in 
possession and bound by the decree has 
to be removed only if necessary, that is 
to say, if necessary, to give the decree- 
holder the possession he is entitled to 
and asks for. It would not be necessary 
to remove the person in possession 
the decree-holder does not want such 
removal. It is open to the decree-holder 
to accept delivery of possession under 
that rule without actual removal of the 
person in possession. If he does that, 
then he cannot later say that he has 
not been given that possession to which 
he was entitled under the law, This is 
what happened in this case, The decree- 
holders in the present case of their own 
accepted delivery of possession with 
defendant No. 4 remaining on the pre- 
mises with their permission. They 
granted a receipt acknowledging full de- 
livery of possession. They permitted the 
execution case to be dismissed on Sep- 
tember 8, 1949, on the basis that full pos- 
session had been delivered to them by 
defendent No. 4. The fact that they put 
their guards on the premises as -` men- 
tioned in the Nazir’s feturn would also 
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show that they had obtained full posses- 
sion. It was open to the decree-holders to 
accept Such possession, Having once done 
so, they are. bound to the position that 
the decree has been fully executed, from 
which it follows, that it ee pe ex- 
ecuted any more”, 


Their Lordships approved Jagdish Nath 
Roy v. Nafar Chandra Parmanik, AIR 
1931 Cal 427. In Jagdish Nath Roy’s 
case, in the first instance, the plaintiff 
obtained symbolical possession. Sub- 
sequently, he asked for khas possession. 
It was held by the Division Bench of the 
Calcutta High Court that such a course 
was not permissible under the law. It 
was observed: 


“Had the decree-holder repudiated his 
getting only the symbolical possession 


‘instead of the khas possession, he would 


have been perfectly within his rights to 
come before the executing Court a 
second time to have his remedy.” 


7. Both these decisions were con- 
sidered by a learned single Judge of this 
Court in Triveni Bai v. Swaroop Chand 
1974 WLN 13: (AIR 1974 Raj. 232). 
One of the questions that arose before 
the learned single Judge in Triveni Bai’s 
case, was whether the suit was main- 
tainable under Section 47, C. P. C. It 
was held that a decree-holder or a de- 
cree-holder-auction purchaser as the 
case may be, to whom the peon of the 
court erroneously delivers symbolical 
possession can refuse to accept such pos- 
session and ask the executing court to 
deliver actual possession which he is 
entitled to, but if he accepts symbolical 
possession and feels contented with it, 
he cannot, subsequently ask the execut- 
ing court for delivery of actual posses- 
sion on the ground that the symbolical 
possession was ‘erroneously accepted. 
The reasoning which is applicable in the 
case of a symbolic possession, as con- 
templated under O. XXI, R. 36 is 
mutatis mutandis applicable to the execu- 
tion of the warrant for delivery of pos- 
session under O, XXI, R. 35, C.P.C. The 
decree-holder of his own accord accepted 
the delivery of possession when -the wife 
and children of the judgment-debtor re- 
mained on the Talia of the shop. Hav- 
ing once done so, he is bound by what 
he has endorsed on the warrant to the 
effect that he has obtained possession of 
the shop. In these circumstances, issuing 
of fresh warrant was rightly refused by 
the Munsif, Reference in this connec- 
tion may also be made to Sudhir Kumar 
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Mitra v, Murali Mohan Pyne, ILR (1965) 
Assam 48. Learned. counsel referred to 
G. Das v, Fatik. Chandra, AIR 1957 
Assam 123. - This decision is of no as- 
sistance and is clearly distinguishable. 


In that case, the decree~holder obtained . 


a decree for delivery of possession and 
compensation against the judgment- 
debtor; he levied execution of the de- 
cree; he prayed for possession and re- 
alisation of the compensation decreed; 
a writ for delivery of possession was 
issued in favour of the decree-holder 
and on one occasion the Nazir purported 
to give delivery of possession to the de- 
cree-holder and submitted a report to 
that effect. The Court then recorded an 
order saying that _ possession had been 


delivered, and the execution 
case, During the pendency of the ex- 
ecution case, the Judgment-debtor filed 


an appeal against the decree under ex- 
ecution, but the appeal was dismissed on 
the ground that there was no stay of 
the execution case. Thereafter the 
decree-holder took out fresh 
of the decree. He prayed for delivery 
of possession saying that, in fact posses- 
sion had not been delivered to him of 
the property in question. The judg- 
ment-debtor filed. objections to the ex- 
ecution and his main contention. was 
that a second execution case could not 
be started in view of the earlier report 
and order in the previous execution case 
of the entire property as the decree pro- 
vided and, thus, there was nothing to 
show that the decree-holder should be 
debarred from the remedy by way of 
execution and should be necessarily dri- 
ven to a separate suit for the purpose 
of obtaining possession of the property, 
to which, under the decree, he was en- 
titled. It was observed: 


“Even if that were so, the answer to 
the argument is that if anything had 
been done by the judgment-debtor to 
dispossess the decree-holder during the 
pendency of the appeal, the fact that the 
appeal was eventually decided in favour 
of the decree-holder, gave him a fresh 
right to levy execution on the basis of 
that decree and if by any act or conduct, 
the judgment-debtor during the inte- 
rim period sought to interfere with the 
possession of the decree-holder or to 
deprive him of that possession, he did 
so at his peril, and the matter could be 
rectified in a fresh execution case on the 
basis of the appellate .court’s decree.” 

8. Learned counsel appearing for the 
decree~holder-respandent contended that 


Chand Kunwar v. ‘State 
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on the basis of the circumstances, which - 
are mentioned in the report on the war- 
rant, the learned Additional Civil Judge 
recorded a finding that the learned 
Munsif has erred when he held that ın 
fact actual possession was delivered to 
the decree-holder, specially when the 
wife and the childen were sitting in the 


‘shop, is a finding of fact, which should 


not be interfered with in execution 
second appeal I am afraid, this conten- 
tion cannot be accepted. The decree- 
holder stated that. the possession of the 
shop has been obtained by him and in 
pursuance of that he has got the wall in 
between the rooms. demolished. This, in 
my opinion, does not lead to the conclu- 
sion that in fact no actual possession of 
the shop was taken. In my opinion. the 
learned Munsif was right when he dis- 
missed the decree-holder’s application 
dated October 16, 1975 for issuing fresh 
warrant for delivery of possession. 


9 The result is that this appeal is 
allowed and the order of the learned 
Additional Civil Judge dated October 6, 
1976 is set aside and the order of the 
Munsif dated April 26, 1975 is restored, 
In the circumstances of the case, there 
will be no order as to costs, 

Appeal allowed, 
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Mrs. Chand Kunwar and others, Ap- 
pellants v. State of Rajasthan, Respon- 
dent. 

Second Appeal No, 271 of 1969, Dj- 
22-4-1980.* 

Contract Act (9 of 1872), S. 2 (a) — 
Concluded contract or continuing offer 
—- Tender for supply of goods to Gov- 
ernment for certain period —- Acceptance 
of — Tender amounts to continuing offer 
and not a concluded contract — Agree- 
ment also making supplier liable for loss 
sustained in the event of failure to deliv- 
er goods — Supplier communicating his 
inability to supply goods after making 
supplies for some time — Suit for loss is 
not maintainable. 


The Jail authority invited tenders for 
supply of ration commodities to Jail 
Under the contract, the supplier was re- 


*Against judgment and decree of Kalyan 
Dutta Sharma, Dist, J udge, Jodhpur, 
D/- 28-3-1869. 
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24 ` Raj. 
quired to deliver goods within a week 
on submission of indent by the authority. 
The contract contained a default clause 
under which the supplier -was made li- 
able for loss incurred by the authority 
in the event of his failure to deliver 
goods ordered for. The supplier deliver- 
ed goods regularly for some time as per 


indents but subsequently communicated 


his inability to supply goods. Jail auth- 
orities purchased goods from the market 
and sued the supplier for loss sustained 
on ground of breach of contract, - 


Held, that the contract was merely a 
continuing offer and no binding contract 
came into existence. It was merely a 
standing offer and it was only after the 
orders were placed for specific quantity 
that the supplier was bound to supply 
the contractual commodities to the auth- 
ority and that after the acceptance of the 
order a completed binding contract 
could have come into existence. Conse- 
quently, the authority was not entitled 
to recover loss on account of the alleged 
breach of contract. (1918) 87 LJ KB 677; 
ATR 1966 SC 1724; AIR 1954 SC 236; 1925 
AC 445; AIR 1929 Lah 114;- (1899) ILR 
24 Bom 97; (1904) a9 Pun ‘Re 223, Rel. on. 


(Paras 12, 13) 

Caseg Referred : Chronological Paras 
AIR 1966 SC 1724 10 
(1958) First Appeal No. 54 of 1954, 
D/- 10-4-1958 (Raj), Jigna Devi v. 
State of Rajasthan li 
AIR 1954 SC 236 ` 10 
AIR 1929 Lah 114 10, 11 


1925 AC 445 : 94 LJKB 120 : 132 LT 641, 
Rose and Frank Co. v. Crompton and 
Bros. Ltd, . 10 

{1918) 87 LJKB 677 : 82 JP 157 : 16 LGR 
367, Percival Ltd: v. London County 
Council Asylums and Mental Deficiency 


Committee ; 10, 11 
(1904) 39 Pun Re 223 10, 11 
(1899) ILR 24 Bom 97 10 i1 


Rajendda Mehta, for Appellants; M. D. 
Purohit, Addl Govt. Advocate, for Re- 
spondent. 


JUDGMENT :— This appeal under Sec- 
tion 100, C. P. C. is by defendants against 
the appellate judgment and decree dated 
March 28, 1969, of the learned District 
Judge, J odhpur by which he . confirmed 
the decree for.-RS. 4685.33 with propor- 
tionate costs passed by the Civil J udge, 
Jodhpur on April 15, 1966 in a suit for 
recovery of Rs. 4984.69 on account of loss 
suffered by the plaintiff-respondent as 
there was a breach of contract, 


Chand Kunwar v, State 


A.I R. 


2. A few facts giving rise to this ap- . 
peal may briefly be recounted here: The 
defendants-appellants are the legal re- 
presentatives of late Fauj Raj, who ac- 
cording to the plaintiff-respondent, work- 
ed under the name and style ‘Faujraj & 
Company’, for the supply of ration com- 
modities. The Authority of the Central 
Jail, Jodhpur invited tenders for the sup- 
ply ofration commodities forthe period 
commencing from July 1, 1955 to June 
30, 1956. The conditions of the contract 
are contained in Ex. 2. Material condi- 
tions for the disposal of the appeal are 


as under: 
“g, ane share ah eater agr were 


aig es a faal 
afafa ard & At art 1 


¥ arg aag eisa Tat aqar a st Ve a 
Share $ are ana qt ta F gage PA oe 
arara aram & acer arte frak ara He aT 
fnar sare grrr”. 


Late Faujraj, proprietor of Fauj Raj & 
Company gave a tender on April 30, 1955. 
His tender was accepted by the Govern- 
ment of Rajasthan, A contract for the 
supply or ration commodities mentioned 
in memorandum No. p-4333/F. 16 (143) 
Home, I/55 dated July 29, 1955 was sanc- 
tioned in his favour for the period from 
August 1, 1955 to June, 1956. The sanc- 
tion was conveyed to late Faujraj by the . 
Superintendent, Central Jail on August 
2, 1955. An agreement (Ex. 5) in pursu- 
ance of the sanction was executed. The 
security amount was not deposited by 
Faujraj. He, however, supplied ‘the ra- 
tion commodities regularly to the Jail 
Authorities for some time, but later on 
he could not arrange for regular supply. 
On March 25, 1956 he refused to supply 
the commodities and intimated to the 
Jail authority vide letter dated June 27, 
1956 that he was confined to bed and. 
therefore, was unable to make the neces- 
sary arrangement for supply of the con- 
tracted articles. As Faujraj failed to sup- 


_ ply the contracted commodities, the Jail 


Authorities purchased them from the 
market at a higher price up to June 30, 
1956. The plaintiff-respondent has stated - 
that on account of the purchase of the’ 

contracted articles from the market, the © 
Government had suffered a loss of Rup- 
ees 4984.11 because of the breach of con- 
tract, committed by Faujraj; The State, 
therefore. instituted a suit for the re- ' 
covery of Rs, 4984.11 in the court of 
Civil Judge, Jodhpur on May 


11,1961 - 


1931 . 


against the. defendants-appellants being 
the legal representatives of Faujraj. The 


ae was resisted by the defendants, One 
of the important pleas taken by - them 


was that even if the case of the plain- 


tiff is taken to be proved, the agreement - 


(Ex. 5) was not completed and, there- 
fore, the defendants are not liable: for 
breach and Faujraj was at liberty to put 
an end to this contract at any time. The 
trial court framed five issues inclusive 
of the relief. After trial, the learned 
civil Judge, by his judgment dated April 
15, 1956, partly decreed the suit for Rup- 
ees 4685.33 and the bar of the decree 
was limited to the extent of the assets 
left by Faujra] and received by the de- 
fendants and not satisfactorily account- 
ed for. The suit for the amount of Rup- 
ees 299.38 was dismissed with costs 
and future and pendente lite interest 
was allowed at the rate of 6% p.a, on the 
decretal amount. 

3. Being dissatisfied, the defendants 
went in appeal and the learned District 
Judge, by his judgment, dated March 28, 
1969, confirmed the judgment and de- 
cree passed by the learned Civil Judge 
on April 15, 1966. Aggrieved, the defen- 
dants have come up in appeal to this 
Court. 


4. I have heard Mr. Rajendra Mehta, 
learned counsel for the appellants and 
the learned Additional Government Ad- 
vocate on behalf of the respondent, 


5. Mr. Rajendra Mehta, appearing for 
the appellant has not raised any con- 
troversy in regard to the sum of Rup- 
ees 924.3 as mentioned in Ex. 126. This 
amount pertained to the loss suffered by 
the respondents for non-supply of con- 
tracted commodities up to March, 1956. 
The controversy in this appeal, therefore, 
remains confined to the balance of the 
decretal amount. 


6. The only argument raised by Mr. 
Rajendra Mehta is that by means of the 
agreement (Ex. 5), no completed contract 
come into existence and as there was no 
completed contract, the defendants can- 
not be held to be liable for its- breach. 
On the basis of condition No. 2, reproduc- 
ed from Ex. 2 and clause 2 of the agree- 
ment (Ex, 5), it was strenuously conten- 
ded that the ‘Agent’ (Late Faujraj) was 
bound to deliver the contracted com- 
modities in accordance with the require- 
ments of Central Jail at the godown. 
Jodhpur. This, according to the learned 
counsel pre-supposed a specific order re- 
lating to specific . quantity. of the  con- 
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tracted commodities and if the Agent had 
failed to supply the goods on placing of 
the order of their supply then there 
would have been a breach of contract. In © 
other words, according to the learned 

counsel the binding contract could only 
come into existence after the placing of 
the order by the Jail Authorities with 
regard to specified quantity of the con- 
tracted commodities. Learned Additional 
Government Advocate controverted this 
position and submitted that Ex. 5 was a 
completed contract and as Late Faujraj 
committed breach of the conditions 
thereof, he was liable to make good the 
loss suffered by the plaintiff, 


7 I have given my most anxious and 
thoughtful consideration to the rival con- 
tentions raised on behalf of the learned 
counsel for the parties and I am of opin- 
ion that there is considerable force in 
what the learned counsel for the appel- 
lant has contended. 


8. It was contended before the learn- 
ed District Judge whether upon the true 
construction of Ex. 2 and agreement Ex. 
5, it could be held that there was a con- 
tract on the part of late Faujraj to sup- 
ply certain commodities to the Central 
Jail. The learned District Judge opined 
that the agreement (Ex. 5) did not give 
an option to the Jail Authorities to give 
Or not to give the tenderer any order at 
all for supply of specified goods, After 
considering the relevant case-law, he 
reached the conclusion that the parties 
had entered into a binding contract 
which became irrevocable after the ten- 
der was accepted by the Government 
and it was not merely a revocable con- 
tinuing offer which was to be accepted 
from time to time by giving orders. It 
will be useful here to quote clause 2 of 
the agreement (Ex. 5) which is as under; 


“The agent agrees to deliver the said 
commodities in accordance with the re- 
quirements of Central Jail at the godown. 
Sodhpur.” 


The question, that, therefore, arises is 
whether having regard to condition No. 2 
in Ex, 2 and clause 2 in the Agreement 
(Ex. 5), a binding. contract came into 
existence or it was merely a standing 
offer. 


9. Para 230 of the Halsbury’s Laws of 
England Fourth Edition, Vol. 9, - deals 
with ‘Tenderers’, The learned Author 
has stated in para 230 that an advertise- 
ment that goods or services are to be 
bought or sold by tender | is not, prima 


26 Raj. 


facie, an offer to sell to the person mak- 
ing the highest tender and. normally. the 
actual tender will amount to an offer. It 
follows that in the usual case, acceptance 
of such a ‘tender concludes a binding 
contract. He has stated as under: 


"In one instance, however, such an ac- 
ceptance. does not usually have this ef- 
fect. Ordinarily, a tender for the supply 
of such goods as may be required, no 
quantity being specified, is not -an. offer 


which may be accepted generally so as 


to form a binding contract, but is a con- 
tinuing offer, which is accepted from 


time to time whenever an order is given 


for any of the goods specified in the 
tender. An acceptance of such a tender 
merely amounts to an intimation that the 
offer will be considered to remain open 
during the period specified, and that it 
will be accepted from time to time by 
orders for specific“ quantities: and does 
not bind either party unless and until 
such orders are given, Nevertheless, a 
tender may be so worded as to impose 
an obligation on the person who accepts 
it to order all the goods that he requires 
for a particular business or purpose dur- 
ing the period specified from the person 
whose tender has been accepted provided 
it is sufficiently specified what the terms 
of the contract are.” 


Cheshire and Fiffot on Law of ree 
under the topic ‘Acceptance in the case 
of tenders’ have mentioned as follows: 

There is no doubt, of course, that the 
tender is an offer. The question however, 
is whether its “acceptance” by the cor- 
poration is an acceptance in the legal 
sense so as to produce a binding contract. 
This can be answered only by examining 
the language of the original invitation to 
tender. There are at least two possible 
cases, First, the corporation may have 
stated: that it will definitely require a 
specified quantity of goods, no more and 
no less, as, for instance; where it adver- 
tises for 1,000 tons of coal to be supplied 
during the period January Ist to Decem- 
ber 31st. Here the “acceptance” of the 
tender is an acceptance in the legal 
sense, and it creates an obligation. The 
trader is bound to deliver, the corpora- 
tion is bound to accept, 1,000 tons and 
the fact that delivery is to be by instal- 
ments as and. when demanded does not 
disturb the existence of the obligation. 
Secondly, if the corporation advertises 
that it may require articles of a specified 
description upto a maximum amount, as, 
for instance, where it invites tenders for 
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the supply during the coming year of 
coal not exceeding 1,000 tons altogether, 
deliveries to be made if and when de- 
manded, the effect of the so-called “ac- 
ceptance” of the tender is very different. 


‘The ‘Tenderer’ has made what is called a 


standing offer. Until revocation he stands 
ready and willing to deliver coal upto 
1,000 tons at the agreed price when the 
corporation from time to time demands 
a precise quantity. The “acceptance” of 
the tender, however, does not convert 
the offer into a binding contract, for a 
contract of sale implies that the btryer 
has agreed to accept -the goods. In the 
present case, the corporation has not 
agreed to. take 1,000/- tons, or indeed 
any. quantity of coal. It has merely stat- 
ed that it may require supplies upto a 
maximum limit. In this latter case, the 
standing offer may be revoked at any. 
time provided that it has not been ac- 
cepted in the legal sense; and acceptance 
in the legal sense is complete as soon as 
a requisition for a definite quantity of. 
goods is made, Each requisition by the 
offeree is an individual act of acceptance 
which creates a separate contract. If the 
corporation in the case given telephones 
for twenty five tons. of coal, there is an 
acceptance of the offer and both parties 
are bound to that extent and to that ex- 
tent only — the one to deliver, the 
other to accept twenty-five tons. If, how- 
ever, the tradesman revokes his offer, 
he cannot be made liable for further de-. 
liveries, although he is bound by re- 
quisition already made,” ` 


10. The nature of ‘standing offer’ was 
considered in Percival Ltd. v. London 

County Council Asylums and Mental 
Deficiency Committee (1918) 87 LJKB 
677. In that case, the plaintiffs advertised 
for tenders for the supply of stores, Tha 
defendant made a tender to the effect 
that he undertook to supply the company 
for twelve months with such quantities 
of special articles as the company may 
order from time to time, The Company, 
by a letter accepted the tender and sub- 


sequently gave various orders which wera 


executed by the defendant. Ultimately 
the Company gave an order for goods 
within the schedule, which the defendant 
refused to supply. The Company succeed- 
ed in an action for breach of contract. 
The tender was a standing offer. to be 
converted into a series of contracts by 
the subsequent acts of the company and. 
that an order prevented pro tanto thd 
possibility of révocation, and the defen= 
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dant, though he might regain his liberty 
of action for the future, was meanwhile 
bound to supply. the goods actually 
ordered. Reference of the aforesaid 
paras in Law of Contract by Cheshire 
and Fiffot has been made by their 
Lordships in Union of India v. M. 
Thathaiah, AIR 1966 SC 1724. It will be 
useful here to refer to Chaturbhuj Vithal- 
das v. Moreshwar Parashram, AIR 1954 
SC 236. In that case, certain letters were 
analysed, After analysing those letters, 


their Lordships opined that no binding © 


engagement can be spelt out of them 
except that the company undertook to 
sell to the Canteen contractors only 
through the Canteen Stores and not 
direct and undertook to pay a commission 
on all sales. It was held that this con- 
stituted a continuing arrangement under 
which Canteen Stores, i e.. the Govern- 
ment, would be entitled to the commis- 
sions on all orders placed and accepted 
in accordance with the arrangement, The 
letters merely set out the terms on which 
the parties were ready to do business 
with each other if and when orders were 
placed and executed. As soon as an order 
was placed and accepted a contract arose, 
It is true that this . contract would be 
governed by the terms set out in the 
letters but until an order was placed 
and accepted there was no contract, Also, 
each separate order and acceptance con- 
stituted a different and distinct contract. 
In this connection, reliance was placed 
by their Lordships of the Supreme 
- Court on Rose and Frank Co. v. J, R. 
Crompton & Bros. Lid. 1925 AC 446. 
Chaturbhuj’s case was referred to in 
Union of India’s case. From Chaturbhuj’s 
case, their Lordships in Union of India’s 
case, excerpted the following: 


“But except for this the letters mere- 
ly set out the terms on which the par- 
ties were ready to do business with each 
other if and when orders were placed 
and executed. As soon as an order was 
placed and accepted a contract arose. It 
is true this contract would be governed 
by the term set out in the letters but 
until an order was placed and accepted 
there was no contract.” 

It was held in that case that on the basis 
of the note, the acceptance of respon- 
dent’s tender by the Deputy General 
Manager may even amount to a contract 
in the strict sense of the term. It was ob- 
servea. 

Sales we do not consider it in that 
sense in view of the provisions of Paras 
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8, 9 of the tender requiring a deposit of 
sera and the placing of. the formal 
order.” | 


In Secretary of State v. Madho Ram, 
AIR 1929 Lah 114. one M signed a tender 
for the supply of petroleum. oil to the 
military authorities in the Lahore Divi- 
sion for the period of one year. The 
tender was in the following terms: “I, 
hereby agree that on acceptance of this 
tender or so much thereof as relates to 
the supply of petroleum oil, I shall in ac- 
cordance with such acceptance supply 
and deliver at my own expense so much 
oil petroleum as the officer L G, supplies 
concerned, may require subject to the 
condition set forth in the tender and in 
Schedule annexed thereto.” The schedule 
to the tender set out. the respective 
prices to be charged on the estimated re- 
quirements,-The price to be charged was 
fixed in the schedule at Rs. 3.12.0 per 
gallon and the estimated requirement 
stated to be 200 gallons. In a footnote to 
the schedule appeared the words “and 
as required after completion of these 
quantities.” M claimed the exclusive 
right of supplying to the military auth- 
orities of Lahore all supplies of Petrol 
ordered for the military department and 
sued the military department for damage 
for having purchased petroleum from 
persons other than himself. In those facts, 
it was held that the tender was merely 
an offer to supply goods at certain price 
for the fixed period and so long as the 
offer remained open M was bound to 
supply the goods at the price when call- 
ed upon to do so up to at least the esti- 
mated quantity and M could at any time 
withdraw. his offer upon proper notice to 
the military authorities and upon such 
withdrawal his liability to supply the 
goods not already ordered would have 
terminated, It was further held that the 
military authorities were free to accept 
the offer or not as they would think fit 
and they could buy the goods from any 
other source without any reference to 
M. In that case, reliance was placed on 
M. Percival Ltd.’s case, 


In the Bengal Coal Co. vy. Homee 
Wadia & Co., (1899) ILR 24 Bom 97, “A 
agreed in writing to supply coal to B at 
certain prices and upto a stated quantity, 
orinany quantity which may be requir- 
ed for a period of twelve months, is not 
a contract unless B binds himself to take 
some certain quantity, but a mere con- 
tinuing offer which may be accepted by 
B from time to time by ordering goods 
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upon the terms of the offer, In sucha 
case. each order given by Bis an ace 
ceptance of the offer and A can withdraw 
the offer, or, to use the phraseology of 
the Act revoke the proposal, at any time 
before its acceptance by an order from 
B. Such a transaction may be reduced to 
a statement by the intending vendor in 
this form ‘If you will send me orders 
for coal. I shall supply it to you for a 
period of twelve months at a particular 
rate” This is merely a proposal from A 
to B. If in reply to such a proposal, B 
says to A 'I agree’, it does not constitute 
an acceptance of the proposal. An ac- 
ceptance can take place only by B send- 
ing an order to A”, The Bengal Coal’s 
case was relied on in Kumdanlal v. The 
Secretary of the State for India in Coun- 
cil (1904) 39 Pun Re 223. In that case, 
the Commissariat Department invited 
tenders for the supply of such grass as it 
might require for a period of twelve 
months. The defendant sent in a tender 
to supply the grass for the period at a 
certain fixed price in such quantities as 
the Department might order from time 
to time. By one of the terms of the ten- 
der the plaintiff was bound to give 
fifteen days notice if more than 1,000 
maunds of grass was required at a 
time. The plaintiff accepted the tender 
and on September 12, gave a notice to 
the defendant (which was not despatched 
from plaintiff's office until the 14th) that 
he would require delivery of 1,400 
maunds on or before the 28th September. 
The plaintiff having failed to deliver the 
grass (although several extensions were 
allowed to him). the plaintiff rescinded 
the contract and brought an action for 
damages for non-delivery against the de- 
fendant. It was, inter alia, held that the 
tender made by the defendant and ac- 
cepted by the plaintiff was not a con- 
tract by itself but created a series of 
continuing offers on the part of the de- 
fendant which plaintiff was at liberty to 
convert into contract by giving orders in 
accordance with the terms of the tender. 

11. In this case. it is clear from Ex. 2 
that the person in whose favour the con- 
tract was sanctioned, would be required 
to supply the contracted commodities to 


the Jail Godown within a week without 
recovering the additional charges, Cl. 2 
of the agreement (Ex. 5) lays down that 
the Agent would be required to deliver 
the contracted commodities in accordance 
with the requirements of Central Jail at 
Godown, Jodhpur. Cl. 2 of the agreement 
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(Ex, 5) does not constitute the contract 
by itself, but it merely created a series 
of continuing offers on the part of the 
Agent, which the plaintiff - (Jail Auth- 
orities) were at. liberty to convert 
into contract’ by giving orders m ac- 
cordance with the terms of the tender. 
As the agreement (Ex. 5) is not a binding 
contract, the failure to supply the goods 
without placing any specific order in re- 
gard to them does not give rise to a 
breach of contract so as to entitle the 
plaintiff-respoundent to recover the loss 
from the defendants. This view of mine 
stands supported by Percival Ltd.’s case 
((1918) 87 LJ KB 677), Bengal Coal Com- 
pany’s case, ( (1899) ILR 24 Bam 97), 
Kundanlal’s case ((1904) 39 Pun Re 223) 
and Secretary of State’s case (AIR 1929 
Lah 114), The learned District Judge has 
made reference to the decision rendered 
in Jigna Devi v. the State of Rafasthan 
(D. B. First Appeal No. 54 of 1954, de- 
cided on April 10, 1958), in which Per- 
cival Ltd.’s case and Bengal Coal Com- 
pany's case have been referred It wus 
observed by the Division Bench in Jigna 
Devi’s case (supra) as follows: 


“It is true that the acceptance of a 
tender does not in every case produce a 
binding contract. Whether or not it does 
so depends upon the language of the 
original invitation to tender, of the tender 
which is offered and of the acceptance or 
other formal document if any executed 
between the parties. It is quite common 
for large bodies that require supplies 
over a year to ask for tenders and to ob- 
tain them. It sometimes happens that the 
effect of the form of the tender with an 
acceptance is to make a firm contract by 
which the purchasing body undertakes 
to buy all the specified material from the 
contractor, On the other hand, these 
tenders are very often in a form under 
which the purchasing body is not bound 
to give the tenderer any order at all, in 
other words, the contractor offers to sup- 
ply goods at a price, and if the purchas- 
ing body chooses to give him an order 
for goods during the stipulated time. then 
he is under an obligation to supply the 
goods in accordance with the order: but 
apart from that nobody is bound. Only an 
offer comes into being which the tenderer 
is free to revoke at any time before the 
next order is placed. Once an order is 
placed the tenderer is bound to supply 
the goods under that perticular order. He 
is still free to revoke the offer for pur- 
poses of future orders. There is also an 
intermediate contract: that can be made 
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in which although the parties are not 
bound to any specified quantity, yet they 
‘bind themselves to buy and to pay for 
all the goods that are in fact needed by 
them. In such a case there is a binding 
contract which will be broken if the pur- 
chasing body in fact does need some of 
the articles which are subject of the ten- 
der and does not take them from the 
tenderer.” 


I have carefully read the above judgment 
and am clearly of the opinion that it is 
of no avail to the plaintiff respondent. In 
that case in clause 2 of the notice invit- 
ing tenders, it was specified that the 
licensee shall supply raw opium according 
to the allotment made by the Kotah 
State except the Sambhar Shamlat area 
and to no other person or persons in the 
State. Clause 7 of the agreement read as 
under : 


“If the licensee fails to supply the re- 

quired quantity of opium from time to 
time within the time required the cash 
security deposited by him shall be liable 
to forfeiture.” 
Clause 8, inter alia, provided for the 
grant of necessary permits to the licensee 
for the import of the opium. The learned 
' Judges, after taking into consideration 
clauses 1 to 14, reached the conclusion 
that “On a careful consideration of the 
` language of the notice inviting tenders 
and of the agreement dated 1-4-49 wa 
are of opinion that the Jodhpur Govern- 
ment entered into a firm contract with 
the plaintiff under which it bound itself 
to purchase the entire quantity of opium 
allotted to it by the Kotah State.” The 
words “according to allotment made by 
the Kotah State” are said to have meant 
the whole of the allotment made by the 
Kotah State. 


12. The learned District Judge mis- 
directed himself when he construed the 
agreement (Ex. 5) as a binding contract, 


Having regard to the language used in. 


condition No. 2 of Ex. 2 and clause 2 of 
the agreement (Ex. 5). I am of opinion 
that the contract was merely a continuing 
offer and no binding contract came into 
existence. It was merely a standing offer 
and it was only after the orders were 
placed for specified quantity that the ap- 
pellant was bound to supply the contract- 
ed -commodities to the Jail Authorities, 
It was only after the acceptance of the 
order that a completed binding contract 
could have come into existence. 

13. In view of the conclusion which 
I have arrived at hereinabove, I am. un- 
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able to agree with the finding recorded 
by the learned District Judge that the 
parties entered into the binding contract 
which became irrevocable after the ten- 
der was accepted by the Government 
and the plaintiff-respondent is not enti 
tled to recover the loss from the defen- 
dants on account of the breach of con 
tract, 

14, For the reasons mentioned above, 
I am constrained to allow this appeal in 
part. 

15. The result is that the appeal is 
partly allowed and the decree of the 
trial court as confirmed by the first ap- 
pellate court is modified and the decre- 
tal amount is reduced from Rs. 4685.33 to 
Rs, 924.18. In other words, the suit of the 
plaintiff-respondent is dismissed for 
Rupees 4060.51 (Rs. 299.36 plus Rupees 
3761.51) and decree for Rs. 924.18 only is 
maintained, The plaintiff will be entitled 
to interest pendente lite and future @ 
6% per annum on the decretal amount of 
Rs. 924.18. The parties will be entitled to 
receive and pay costs throughout accord- 
ing to their success and failure in this 
Court, 

Appeal partly allowed. 
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(JAIPUR BENCH) 7; 

C. M. LODHA, C. J. AND i 
N. M.. KASLIWAL, J. 

Syed Saulat Hussain, Appellant v, Syed 
Umuddin and others, Respondents, 

Civil Special Appeal No. 131 of 1974, 
D/- 7-3-1980*, 

(A) Specific Relief Act (47 of 1982), Sec- 
tion 42 — Belated objection to the main- 
tainability of suit for bar under the Sect- 
tion was not entertained, 


Where the suit for declaration of 
right to a religious office filed in 1948 
was not objected to on the ground that 
the consequential relief of possession 
which the Plaintiff did not have was not 
sought and that therefore the suit was 
barred under Section 42, Specific Relief 
Act, such a plea was not allowed to be 
canvassed after the matter had gone to 
Supreme Court and got remitted on ques- 
tion relating to maintainability of the 
suit on other grounds and which took 
more than 30 years, Judgment by S, N. 


*Against judgment of S. N. Modi J., 
_ Civil First Appeal No. 55 of 1971, ‘De 
9-8-1974 (Raj.) 


: EX/GX/C210/80/TVN 
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Modi J., at a ee 55 of 
i; D/- 9-8-1974 (Raj), Affir med, 
(Para 12) 
B) Specific - Relief Act (47 of 1963), 
See. 42 — Suit for declaration — Whe- 
ther plaintiff can ask for further relief 
is a mixed question of law and fact =- 
Material showing possibility of further 
relief should be placed by defendant. 


Whether the Plaintiff could have asked 
for further relief in his suit for declara- 
tion of the title or the right being a mix- 
ed question of law and fact the defen- 
dant should place before the Court ma- 
terial showing that the Plaintiff could 
have sought such further consequential 
relief, In this case the Plaintiff sought 
a declaration that he was entitled to hold 
the office of the Sajjadanashin of the 
Durgah as against the Defendant appoint- 
ed to that office by Durgah Committee 
formed under the- Durgah Khawaja 
Sahib Act (36 of 1955), and approved by 
the -Governor of the State of Rajasthan 
and the defendant, inter alia, pleaded 
that the Executive had the exclusive au- 
thority to make the appointment and 
that the suit with no prayer for conse- 
quential relief as to possession of the 
office etc., ought to be dismissed for 
breach of Section 42 Specific Relief Act, 
The Defendant had not placed any ma- 
terial to substantiate what further relief 
the Plaintiff could have asked for in the 
circumstances. - Later on, giving effect 
to the decision of the single Judge of 
the High Court, the Governor directed 
the Durgah Committee to recognise the 
Plaintiff for the said office, In the circum- 
stances it was held that the rule under 
Section 42 Specific Relief Act did not 
apply to the case, Judgment by 8. N. 
Modi J. in Civil First Appeal No, 55 of 
1971, D/- 9-8-1974 (Raj), Affirmed, (1892) 
TLR 15 Mad 31, AIR 1941 Mad 822 (FB) 
and AIR 1973 Andh Pra 189, Dist. 

(Para 13) 

(C) Durgah. Khawaja Sahib Act (36 of 
1955), Sections 13 and 21 — Sec. 13 is a 
general provision and Section 21 applies 
where the stated suit is pending, 

Sec. 13 is a general -provision dealing 
with succession to the office of Sajjada- 
nashin whereas Section 21 is a special 
provision to deal with a situation where 
a suit relating to the office is pending on 
commencement of the Act and the person 
holding the office of Sajjadanashin im- 
mediately before the commencement. of 
the Act is a party to it. (Para 17) 

(D) Durgah Khawaja Sahib Act (36 of 
1955), Section 13 — Persons nearer than 
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the Plaintiff to the deceased incumbent 
not inclined to take up office, plaintiff 
should be appointed. (Para 21) 

(E) Rajasthan High Court Ordinance 
(15 of 1949), Section 18 — Appeal under 
om New plea — Nature of the possession 
is a mixed question of law and fact — 
New plea that the defendant perfected 
his title by adverse possession was not 
allowed after 30 years of litigation, 

The defendant not having pleaded that 
he perfected his right to the religious 
post by adverse enjoyment thereof and 
not having raised it at any stage of the 
litigation for over 30 years was not al- 
lowed ‘to raise it at the belated stage. 

(Para 22) 

©) Dur gah Khawaja Sahib Act (36 of 

1955), miei 13 — No statutory quali- 

Paone laid for the office of Sajjadana- 
in. 

There were no statutory qualifications 


- for the post of Sajjadanashin, A person 


disputing the fitness of the incumbent 
should plead and prove if. ATR 1942 Lah 
142, Fo (Para 23) 
cal - Paras 
AIR 1973 Andh Pra 189: (1972) 2 Andh 

WR 255 7, 11 
ATR 1942 Lah 142:44 Pun LR 476 . 23 
AIR -1941 Mad 822 (FB) 
ATR 1936 Cal 291: 166 Ind Cas 832 22 
(1912) 15 Ind Cas 552 (Cal) 
(1892) ILR 16 Mad 31 

N., B. L Bhargava Sr. Advocate with 
S. N. Bhargava, for Appellant; D. K. 
Soral, H, M. Parekh, N. L. Pareek and 
R. S. Purohit, for Respondents; D. G 
Sharma, for Intervener, 


LODHA C. J. This is a special appeal 
under Section 18 of the Rajasthan 
High Court Ordinance from the judg- 
ment and decree dated August - 9, 
1974, by the learned single Judge, 
whereby the learned Judge allowed the 
appeal filed by the plaintiff Syed Ilmud- 
din and set aside the judgment and 
decree dated December 14, 1970, passed 
by the Civil Judge, Ajmer, in Civil Suit 
No, 271 of 1948 and granted “a declara- 
tory decree in favour of the plaintiff 
against the defendant to the effect that 
so far as nearness in propinquity to the 
last Sajjadanashin is concerned, the 
plaintiff is the rightful person entitled to 
hold the office of the Sajjadanashin of 
the Durgah Khwajah Sahib of Ajmer 
and that Hakim Inayat Hussain had no 
right or title to hold the said office as 
against the plaintiff’. 

2. The case has a chequered history 
inasmuch as the suit was filed as far 
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back as May 18, 1948, in the Court of the 
Sub-Judge, First Class, Ajmer. It- was 


dismissed on May 9, 1951, on the pre~- ` 


liminary ground that the- suit was not 


maintainable in view of Section 119 of. 


the Ajmer Land and Revenue Regula- 
tions. Aggrieved by the judgment and 
decree of the trial Court, the plaintiff 
filed appeal to the District Judge, Ajmer, 
who, by his judgment dated August 27, 
1952, set aside the judgment and decree 
by the trial court and held that S. 119 of 
the Ajmer Land and Revenue Regulations 
No. 11 of 1877 did not bar the jurisdic- 
tion of the Civil Court to try the suit. 
Thereupon, the defendant filed second 
appeal.in the court of the then Judicial 
Commissioner, Ajmer, who, by his judg~ 
ment dated Nov. 17, 1953, held that the 
jurisdiction of the Civil Court was barred 
and, in this- view of the matter, he set 
aside the judgment of the District Judge 
and restored that of the trial Court. Dis- 
satisfied with the judgment of the Judi- 
cial Commissioner, the plaintiff went in 
appeal to the Supreme Court by certi-~ 
ficate and the Supreme Court, by its 
judgment dated March 7, 1961, allowed 
the appeal, set aside the judgment of the 
trial Court and remitted the case to the 
trial court for fresh decision in accor- 
dance with law. Meanwhile the court 
of the Sub-Judge had been abolished 
and the Munsiff, Ajmer City, ac- 
quired jurisdiction to try the suit. It 
is also important to note that during the 
pendency of the aforesaid litigation, 
Durgah Khawaja Sahib Act of 1955 (36 
of 1955) (which will hereinafter be re- 
ferred to as “the Act”) came into force 
and the Durgah Committee constituted 
under the Act filed an application to be 
impleaded as a party to the suit, 
application was allowed on September 
30, 1964, and the. Durgah Committee, 
Ajmer, was impleaded as a defendant, 
In its written statement, the Durgah 
Committee pleaded that on the death. of 
Hakim Inayat Hussain, responsibility for 
making interim arrangement for the per- 
formance of the functions of the Saj- 
jadanashin had devolved upon it under 
Section 13 (1) of the Act and, consequent« 
Iy, it had appointed Syed Saulat Hussain, 
son of Hakim Inayat Hussain, as interim 
Sajjadanashin and further that this ap- 
pointment had been approved the 


by 
Governer of the State of Rajasthan vide | 


notification dated July 27, 1964, with ef- 
fect from the date of the death of Hakim 
Inayat Hussain (Ex. A, B, page 416). The 


Committee further pleaded that under 


Syed Saulat Hussain v, Syed Imuddin 
-Section 13 of the Act, if had the au- 


' Munsiff, 


This . 


(since. deceased) 
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thority to make permanent arrangements 
for the office of the Sajjadanashin. Thus, 
in short, its plea was that the suit had 


become infructuous. The learned Mun- 


siff, by his order dated October 13, 1964, 
overruled the objection raised by the 
Committee and held that the suit was 
triable by the civil court. By another 
order dated December 12, 1964, the Mun- 
siff also rejected the plea that the suit 
had been undervalued and the court-fee 
paid on it was insufficient. A revision 
was taken to the High Court from the 
orders of the Munsiff dated ‘October 13, 
1964, and December 12, 1964, Jagat 
Narayan J., as he then was, by his 
order dated August 25, 1968, allowed the 
revision ` application with the consent of 
the parties to this extent only that the 
plaintiff may amend his plaint so as to 
value the suit at Rs, 11,000/-, and the 
suit be withdrawn from the court of the 
Ajmer, and be transferred to 
the court of the Civil Judge, Ajmer, Ac- 
cordingly, the plaintiff amended the 
plaint and the suit was transferred to the 
court of the Civil Judge Ajmer who, after 
recording the evidence produced by the 
parties, dismissed the suit by his judg- 
ment and decree dated December 14, 1970. 
As already stated above, the plaintiff 
filed appeal before the High Court which 
has been allowed by S. N. Modi J., sitt- 


. ing singly and this is the special a 


ppeal 

from the judgment and decree by Modi J. 
3. Plaintiff Syed [lmuddin’s case, as set 
out in the plaint, is that the last Sajjad- 


anashin Diwan Syed Alley Rasul Ali 
Khan of the well known Durgah Khawaja 
Sahib, Ajmer, migrated to Pakistan in 
September 1947, resulting in the Office 
becoming vacant. His case is that the 
office of the Sajjadanashin is hereditary 
and the plaintiff being the nearest quali- 
fied male relation in the male-line of 
Diwan Syed Alley Rasul Khan is entitl~ 
ed to succeed to the said office according 
to the rule of primogeniture but the de- 
fendant- Hakim Inayat Hussain Khan 
had illegally assumed 
the charge of the office of the Sajjada- 


~nashin on May 6, 1948, in pursuance of 


the order of the Chief Commissioner, 
Ajmer. He has, therefore, prayed that a 
declaration be granted in his favour that 
he is entitled to hold the office of the 
eajjadanashin and to receive emoluments 
and perquisites attached thereto. It was 
further prayed that the defendant be re- 


strained from exercising the rights and 
the privileges of the office, 
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denied the plaintiffs claim and pleaded 
that the right to appoint to the office of 
the Sajjadanashin vests exclusively in 
the local representative of the Govern- 
ment and that the person who is declar- 
ed as Jagirdar of Dilwara, Hokran and 
Kishanpura under the Ajmer Land and 
Revenue Regulations ipso facto gets re- 
cognition as Sajjadanashin, The defen- 
dant also denied that the plaintiff is the 
nearest qualified male relation entitled 
to succeed to the office of Sajjadanashin 
by the rule of primogeniture, 


5. It may be relevant to state here 
that so far as the effect of the order of 
the Chief Commissioner dated May 5, 
1948 (Ex. A. 5) recognising Inayat Hus- 
sain as Sajjadanashin or the Diwan of 
the Durgah is concerned, the dispute has 
been set at rest by the judgment of the 
Supreme Court dated March 7, 1961. 
wherein it has been held that the Chief 
Commissioner had no power to decide 
the question of succession to the office of 
the Sajjadanashin and the perquisites 
attached thereto though it may be that 
the Chief Commissioner had the power 
to decide as to the succession to the 
Jagir. In this view of the matter, the 
order of the Chief Commissioner dated 
May 5, 1948, cannot stand in the way of 
the plaintiff for establishing his right to 
succeed to the office of Sajjadanashin of 


the Durgah, 


6. Therefore, the only question, which 
now falls for determination. is whether 
the plaintiff has succeeded in establish- 
ing his right to succeed to the office o3 
the Sajjadanashin, 


7, Mr. M. B. L. Bhargava, learned 
counsel for the appellant, has, however, 
raised a preliminary objection to the 
maintainability of the suit on the ground 
that the plaintiff has prayed only for a 
declaratory decree -to the effect that he 
is entitled to hold the office of Sajijada- 
nashin and to receive all emoluments 
and perquisites attached thereto and fur~ 
ther that the defendant may be restrain- 
ed from receiving emoluments and per- 
quisites attached to the said office by 
means of a permanent injunction. His 
contention is that even though in para 
No. 8 of the plaint, the- plaintiff has ad- 
mitted that the defendant had taken 
charge of the office of Sajjadanashin on 
May 6, 1948, and had started performing 
various religious duties and functions at- 
tached to the said office, yet he has not 


Syed Saulat Hussain v, Syed Ilmuddin 
4. Inayat Hussain Khan, defendant,. 


A.L R. 


prayed for consequential relief for pos- 
session of the office. In this connection, 
Mr. Bhargava has relied upon Erfan 
Mandal v. Samiruddin Mandal (1912) 15 
Ind Cas 552 (Cal), Strinivasa Ayyangar 
v. Strinivasa Swami (1892) ILR Mad 31, 
Kandaswami v. Vagheesam AIR 1941 
Mad 822 (FB), and Dumpala Rama- 
chandra Reddy v, Dumpala Kanta Reddy 
(1972) 2 Andh WR 255: (AIR 1973 Andh 
Pra 189), 


8. In Erfan Mandal v. Samiruddin 
Mandal (1912) 15 Ind Cas 552 (Cal), the 
plaintiff asked for a declaration that -a 
certain Wakfnamah waes invalid and that 
the defendant had not acquired any valid 
title as Mutwalli under that document, 
end that if the Wakfnamah be valid, 
then the defendant had not been legally 
appointed Mutwall. But the plaintiff did 
not ask for recovery of possession or for 


‘the removal of the defendant and > the 


appointment of a trustee duly appointed. 
It was held that under Section 42 of the 
Specific Relief Act, the suit was incom- 
petent as the plaintiff, being able to seek 
further relief, had not done so. It was 
also observed that further relief referred 
to in the proviso to Section 42 of the 
Specific Relief Act, is further relief in 
relation to the legal character or right 
to- any property to which the plaintiff is 
entitled and whose title to such character 
or right the defendant denies or is inter- 
ested in denying, and it must be relief 
appropriate to and consequent on tha 
right or title asserted, 


9. In Strinivasa Ayyangar v, Stri- 
nivasa Swami ( (1892) ILR 16 Mad 31), 
three disciples of a Mutt brought a suit, 
with the consent of the Advocate Gene- 
ral, under Sec, 539 of the Code of Civil 
Procedure, alleging that the defendant 
was in possession of the Mutt under a 
false claim of title as the successor to 
the late Jheer, and praying that it he 
declared that he was not the duly ap- 
pointed succeesor to the late Jheer, and 
that an appointment to the vacant office 
of Jheer be made by the Court, but no 
consequential relief was asked for, It was 
held that the suit was not maintainable 
for the reason that relief consequential 
on the declaration sought under Sec, 42 
of the Sparar Relief Act was not asked 
for. 


10. In Kandaswami v, Vaglieesam (AIR 
1941 Mad 822) (FB), it was held that the 
plaintiff, who is-asking for a declaration 
of his title to the office of a Mahant and 
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who is not in possession of its properties, 
must, by reason of Section 42, ask for 
possession. His failure to do so vitiates 
his suit, It was observed that the office 
of a Mahant cannot be separated from 
the properties which form the endow~ 
ments of the office. 


1L. In Dumpala Ramachandra Reddy 
- v. Dumpala Kanta Reddy (AIR 1973 
Andh Pra 189), it was observed that if 
at the time of institution of a declaratory 
suit, the plaintiff could successfully seek 
for the other relief of delivery of pos- 
session or recovery of money, it is not 
permissible for him to seek only for a 
declaration without asking for the other 
requisite relief. 


12. Now, in the present case, it may 
be pointed out that the defendant had 
not raised any such objection in the writ- 
ten statement nor any issue had been 
framed on the point. It is, therefore, too 
late in the day for the defendant to raise 
an objection that the suit is not main- 
tainable, The case had gone right up to 
the Supreme Court on the question of 
maintainability and the ground that con- 
sequential relief had not been claimed 
and therefore the suit is not maintainble, 


was never relied upon. Thus the appel- : 


lant is not entitled to be heard on this 
point at this belated stage. Apart from 
that, the learned single Judge has grant- 
ed a decree in favour of the plaintiff in 
the following terms :— 

“So far as nearness in. propinquity. to 
the last Sajjadanashin is concerned, the 
plaintiff is the rightful person entitled to 
hold the office of the Sajjadanashin of 


the Durgah and that Hakim Inayat Hus-. 


sain had no right or title to hold the 
said office as against the plaintiff.” 


13. The learned single Judge has also 
pointed out that the appointing authority 
is the Governor of Rajasthan. The ques- 
tion -whether the plaintiff could have 
asked for any further relief at the time 
of institution of the suit is not a pure 
4question of law but is a mixed question 
of fact and Jaw. The defendant has plac- 
ed no material on the record to show 
that the plaintiff could have asked for 
further relief at the time of institution 
of the suit. It has also come on the re- 
cord that after the decree by the learned 
single Judge, the Governor of Rajasthan 
has passed the consequential order on 
-May 7, 1877 in accordance with the 


decree by the learned single Judge and _ 


asked the Committee to grant recognition 
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under Séction 13 (2) of the ‘ee At this 
stage it may also be mentioned that even 
the defendant’s plea in his written state- 
ment is that the right to appoint Sajjada- 
nashin vests exclusively in the local re- 
presentative of the Government and such 
appointment has always been made by an 
executive order. Thus, having regard to 
the facts and circumstances of the pre- 
sent case, the principle regarding not 
claiming consequential or further relief 
laid down in the cases relied.upon by 
Mr. Bhargava has no application to the 
present case, and accordingly, we over- 
tule this objection. 

14. Another contention raised on be- 
half of the appellant is that the Durgah 
Committee alone was competent to ap- 
point Sajjadanashin. In this connection, 
reliance has been placed on Section 13 
of the Durgah Khawaja Saheb Act, 1955, 


-which reads as under:— 


“13. Succession to the office of Sajjada- - 
nashin, — 

(1) As soon as the office of the Sajjada- 
nashin falls vacant, the Committee shall, 
with the previous approval of the Chief 
Commissioner, make such interim ar- 
rangements for the performance of the 
functions of the Sajjadanashin as it may 
think fit, and immediately thereafter 
publish a ‘notice in such form and man- 
ner as may be determined by. the Com- 
mittee, inviting applications within’ one 
month of such publication from persons 
claiming to succeed to that office. 

(2) Where only one person claims to . 
succeed to the office of the Sajjadanashin 
and the Committee is satisfied as to his 
right to succeed, it shall, with the pre- 
vious approval of the Chief Commis- 
sioner, pass an order in writing accord- 
ing recognition as Sajjadanashin to such 
person. 

(3) Where more “persons than one claim 
to succeed to the office of the Sajjada- 
nashin, the Committee shall, after con- 
sultation with the Chief Commissioner, 
refer the dispute to the Judicial Commis- 
sioner of Ajmer for a decision regarding 
the claim to succeed to that office, and 
the Judicial Commissioner, after taking 
such evidence as he considers necessary 


. and after giving an opportunity to the 


claimants to be heard in respect of their 


claims, shall communicate his decision to 


the Committee. 

(4) The Committee, on the receipt of 
the decision, shall, with the previous ap- 
proval of the Chief Commissioner, pass 
an order in writing in accordance with 
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such decision declaring the person found 
entitled to succeed to the office of the 
Sajjadanashin and ‘according . recognition 
as Sajjadanashin - to such person. 

(5) An order passed by the Committes 

under sub-section (2) or sub-section. d 
shall be final and shall not be q 
in any court.” 

15. On the other hand, learned coun- 
sel for the respondent has placed reli- 
ance on Section 21 of the Act, weh 
reads as under, — 

"21, Transitional provisions,— The per- 
son holding the office of Sajjadanashin 
immediately _ before the commencement 
of this Act shall, on and from such com- 
mencement, continue to hold that office 
subject to the other provisions of. this 
Act and to the final decision in the suit 
relating to that office which is pending 
on such commencement and to which the 
said person is a party.” 

16. On a plain reading of Section 21, 

it is clear that the person holding the 
' office of Sajjadanashin immediately -be- 
fore the commencement of this Act shall, 
on and from such commencement, conti- 
nue to hold that office subject to the 
other provisions of this Act and to the 
final decision in the suit relating to that 
office which is pending on such comm- 
encement, 

17. The Act came into force in 1955 
A, D. Hakim Inayat Hussain died on 
September 25, 1959, when the appeal was 
pending before the Supreme Court, The 
Supreme Court, after the death of Jna- 
yat Hussain directed that the legal re- 
presentatives of Inayat Hussain be im- 
pleaded as parties to the lis.- Now, if 
Section 13 were applicable, the suit 
would have come to an end with death 
of Inayat Hussain and appointment of 
his son Syed Saulat Hussain as Sajjada- 
nashin, But it is important to remember 
that appointment of Saulat Hussain 
was only an interim arrangement 
and that is why. the Supreme Court 
remanded the case and 
rection to 
Besides that, Section 13 is a general pro- 
vision dealing with succession to the 
office of Sajjadanashin whereas Sec. 21 
‘is a special provision to deal with a 
situation, where a suit relating to the 
office is pending on commencement of 
the Act and the person holding the office 
of Sajjadanashin immediately before the 
commencement of the Act is' a party to 
it, We are, therefore, of opinion that the 





suit is governed by Section 21 of the. Act. 


and not by Section 13 of the Act’ 


Syed Saulat. Hussain. v, Syed Imuddin - 


A.LE 


18, Another point urged by the learn~ 
ed counsel’ for the appellant is that Syed 
Tiamuddin is not the nearest male des- 
eendant of the last holder of the office, 
It has also been argued that Syed Bashir- 
uddin and Abdul Aziz were nearer to the 
last holder than the plaintiff, 


19. It may. be pointed out, in the first 
instance, that the trial court found that 
the office of Sajjadanashin attached to 
the Durgah is a hereditary office, This 
position was conceded to on behalf of the 
defendants in the trial court as well as 
before the learned -single Judge. In this 
connection, we may reproduce here the 
relevant portion from the judgment of 
the learned single Judge, — 


“The counsel for. the legal representa- 
tives of Hakim Inayat Hussain admitted 
that the office of the Sajjadanashin at- 
tached to the Durgah is a hereditary 
office, The learned counsel for the Dur- 
gah Committee did not argue on this 
point. Issue No, 1 was therefore decided 
in favour of the plaintiff. Issue No. 3 was 
not pressed by the parties dealing with 
Issues Nos. 2 and 3. The learned Civil 
Judge observed that it was admitted that 
the succession to the office of the Sajja- 


. danashin was governed by the Rule of 


primogeniture,” 


20. Even, before the learned single 
Judge, it was not disputed that the office 
of Sajjadanashin is hereditary and suc- 
cession to that office is governed by the 
rule of primogeniture, Reference may be 
made to the following observations by 
the learned single Judge at page 42 of 
the Paper Book, — 

“I now turn to the merits of the case, 
It may be mentioned at the outset that 
it is not disputed before me that the 
office of Sajjadanashin or Dewan attach- 


ed to the Durgah is a hereditary office. 


and successor to that office is governed 
by the Rule of Primogeniture, It is fur- 
ther not in dispute that the last Sajjada- 
nashin Syed Aley. Rasul Ali Khan was 
in the line of Syed Abdul Fatah and the 
plaintiff is in the line of Syed Abdul 
Fatah’s brother Nizamuddin,” 


21, Thus the fact that the office of 
Sajjadanashin is hereditary and is gov- 
erned by the Rule of Primogeniture is a 
matter beyond dispute. However, an ob- 
fection has been raised that P, W. 2 
Bashiruddin and ‘P, W. 3 Abdul Aziz 
were nearer male relations to Syed Aley 
Rasul Ali Khan and, therefore, in 1947 
when the succession opened, the plaintiff 
was not entitled to succeed in preferenca 


1981 
to P. W. 2 and P. W. 3. However, a look 
at the table contained at 


pedigree 
page 99 of the paper book would show. 
that the last Sajjadanashin — Syed: Aley 
Rasul Ali Khan was in the line of Syed 
Abdul Fatah, and the plaintiff is in the 
line of Syed Abdul Fatah’s brother Niz- 
amuddin. It is also clear that if Haider 
Ali was elder to Imam Ali,- P, W. 2 
Bashiruddin was the nearest male rela- 
tion of the last Safjadanashin but in case 
Imam Ali was elder to Haider Ali, P.W. 3 
- Abdul Aziz was the nearest male rela- 
tion of Syed Aley Rasul Ali Khan in the 
year 1947. But so far as Inayat Hussain 
is concerned, it is admitted that he. was 
not the nearest male relation of Syed 
Aley Rasul Ali Khan in the year 1947. 
It is also not in dispute, as observed by 
the learned single Judge, that the plain- 
tiff Tiamuddin was nearer to Syed Aley 
Rasul Khan than the defendant Hakim 
Inayat Hussain according to the rule of 
primogeniture, It is, however, pertinent 
‘to point out that P. W. 2 Bashiruddin 
has himself stated that he did not con- 
sider himself to be nearer to the last 
holder than the plaintiff. It is also to be 
noted that P. W. 2 Bashiruddin died 
issueless during the pendency of the suit. 
P. W.2 Abdul Aziz has admitted that he 
is illiterate and did not want to become 
Sajjadanashin, He has further stated that 
he had relinquished his right in favour 
of the plaintiff [lamuddin. Abdul Aziz 
also died during the pendency of the suit 
without leaving any heir. Thus, when 
both these persons were produced as wit- 
esses, and they stated that they did not 
want to become Sajjadanashin, it does 
not lie in the mouth of the defendants to 
say that they were entitled to succeed as 
Sajjadanashin. In this view of the matter, 
the defendants cannot take advantage of 
the fact of Bashiruddin and Abdul Aziz 
being nearer to the last Sajjadanashin. 
. .22, -It was next urged by Mr. Bhar- 
gava that the suit is time-barred under 
, Article 124 of thé old Limitation Act 
(= Article 107 of the new Limitation 
Act). In support of this contention, he 
has placed reliance on Haripada Roy v. 
Gopinath Roy, (1937) 166 Ind Cas 832: 


(AIR 1936 Cal 291), where it was ob- 


served that where a person holds the 
office of the Shebait for 12 years and 
adversely, Article 124, Limitation Act, 
applies ‘and where the office is thus ex- 
tinguished. by adverse the 
right to claim Pala (turn) must also share 
he same fate, 
{out that no such objection was taken by. 


Syed Saulat Hussain v, Syed muddin 


It is sufficient to point, ` 


the defendants either in -the written 
statement or in any of the lower: courts 
nor there is any issue on the point. The 
question whether the defendant’s. posses- 
sion was adverse or not is not a pure 
question of law and such a plea cannot 
be allowed to be raised at this belated 
stage. Even on merits, we do not see any 
force in this plea as Inayat Hussain or 
his legal representative never held the 
office by adverse possession, | 


23. It was also faintly argued by Mr. 


- Bhargava that the plaintiff is not quali- 


fied to be appointed as Sajjadanashin, It 
iz true -that the learned single Judge has 
observed in his judgment that the plaint 
and the written statements as also the 


‘ evidence led by the parties are silent as 


to what qualifications are needed for the 
office of Sajjadanashin and therefore it 
is difficult to say whether the plaintiff 
was or is qualified to hold the office, of 
Sajjadanashin. It is sufficient to~“ point 
out that there are no statutory qualifica- 
tions prescribed for Sajjadanashin. Con- 
sequently, if the defendant thought that 
the plaintiff was not qualified to hold the 
office of Sajjadanashin, it was for him to 
have taken this plea, but he did not do 
so and therefore in absence of such a 
plea or evidence to the contrary, it can- 
not be said that the plaintiff is not quali- 
fied to hold the office of Sajjadanashin. 
In Diwan Ghulam Rasul v. Ghulam 
Qutab-ud-din (1942) 44 Pun LR 476: 
(ATR 1942 Lah 142), it was observed that 
there is no bar to the nomination of even 
a minor to succeed to the office of Saj- 
jJadanashin of a Sufi shrine, 


24, Lastly, it was urged that the order 
passed by the Governor on May 7, 1977, 
directing the Durgah Committee to ac- 
cord recognition to Syed Zainul Abaidin 
as Sajjadanashin under Section 13 (2) of. 
the Durgah Khawaja Sahib Act, was il- 
legal and void. - It, may be pointed out 
that this order was passed after the deci- 
sion of the case by the learned single 
Judge and the memo of the special ap- 
peal has. not been so amended as to in- 
corporate an attack on this order. Apart 
from this,.it appears to us thaf it is only 
a consequential executive order’ in con- 
sonance with. the decree passed by the 
learned single Judge and if the decree of 
the learned single Judge stands,. no just 
exception . can be taken. to the order of 
the Governor dated May 7, 1977, : 


25, The result of of the foregoing dis- 
cussion is that we do not see any force 
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in this appeal and hereby dismiss it, but 
make no order as to costs. 
Appeal dismissed, 
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cle 137 — Arbitration Act (10 of 1940), 
S. 8 (2) — Applicability of Article 137 — 
Not restricted to Civil Procedure Code — 
Also applicable to Arbitration Act — 
Application under S. 8 (2) of Arbitration 
Act — Ought to be filed within time pre- 
scribed by Art. 137 of Limitation Act. 
AIR 1977 SC 282 and AIR 1969 SC 1335. 
Foll.; AIR 1974 Ker 202, Rel. on, (Para 6) 


(B) “Civil P.C. (5 of 1908), O. 47, R. 1 
» Error apparent on the face ‘of record 
— Error in deciding applicability of pro- 
vision providing time limit — Dictum of 
Supreme Court not noticed and overlook- 
ed while giving finding on issue relating 
to question of limitation — It is error 
apparent on the face of record and is a 
valid ground for review — Decision in 
1978 Raj LW 380 recalled. 
Cases Referred : Chronological Paras 
AIR 1977 SC 282 3, 6,7 
AIR 1974 Ker 202 3 


AIR 1969 SC 1335: 1969 Lab IC 1538 


3, 6, 10 
AIR 1955 SC 233 | 9 
1954 Raj LW 148 9 
AIR 1950 FC 131 8 
AJR 1949 FC 106 8 


Rajesh Balia, Dy. Govt. Advocate, for 
the State. 


ORDER :— This is an application for 
review under O. XLVII, Rule 1, C.P.C 
against the order dated July 10, 1978 
passed in S. B. Civil Revision Petition 
No. 594 of 1974* by which the revision 
filed by the State of Rajasthan was saa 
missed. 

2, A few facts may be recounted: The 
non-applicant (Contractor) submitted an 
application under Sectién 8 (2) of the 
Arbitration Act (No. X of 1940) (for short 
the Act hereafter) on July 27, 1973 
against the State of Rajasthan. The State 
of Rajasthan resisted the application on 


various grounds by filing a reply. The 


FxX/GX/C875/80/JDD 
*Reported in 1978 Raj LW 389, 


State v. M/s. Mehta Chetan Das 


(Para 10} 


A.LR. 


learned District Judge framed seven 
issues inclusive of tre relief Issues Nos. 
3, 4 and 6 are as under: 

“(3) Whether the petitioner has waived 
his right to refer the matter to arbitra- 
tion as alleged in para 11 of the reply 
and if so, what is its effect? 

(4) Whether the petition is not main- 
tainable as alleged in paras 13 and 14 
of the reply? 

(6) Whether the petitioner is entitled 
under Section 8 of the Arbitration Act to 
get an arbitrator appointed?” 


The learned District Judge, Shri Ganga- 
nagar, by his order dated May 30, 1974 
held that the non-applicant (Contractor) 
is entitled to a direction and, therefore, 
he gave the direction and accepted the 
application. | 


3. A revision petition was filed against 
the order of the District Judge Sri 
Ganganagar by which he accepted the 
application under Sec, 8 (2) of the Act. 
The revision petition was registered as 
S. B. Civil Revision Petition No. 594. of 
1974. The following findings were record- 
ed in the order dated July 10, 1978, pass- 
ed in revision: 

(1) That in the absence of a nomination 
by the State, the second para of clause 19 
(2) of the agreement cannot come into 
operation so as to extinguish all the 
rights and claims of the contractor, who 
had moved the Court under Section 8 (2) 
of the Act. The finding on issue No. 3 was 
upheld. 

(2) That there is no period prescribed 
for making an application under Sec. 8 
(2) of the Act and that Article 137 of the 
Limitation Act, 1963 has no application. 
Finding on Issue No. 4 was confirmed. 

(3) That the case of the contractor was 
fully covered by the provisions of Sec- 
tion 8 (1) (a) of the Act and consequent- 
ly, the learned District Judge was right 
in appointing the Arbitrator under Sec- 
tion 8 of the Act. It was held that issue 
No. 6 was correctly decided by the Dist- 
rict Judge. 

In view of the foregoing findings, -the re- 
vision petition was dismissed with costs, 
The State of Rajasthan has filed the 
application for review on the ground that 
in view of the decision reported in 
Kerala State Electricity Board v. T. P. 
Kunhaliumma, AIR 1977 SC 282, the ap- 
plication of the contractor under Sec- 
tion 8 (2) of the Act was time-barred in- 
asmuch as Article 137 of the Limitation 
Act, 1963 is applicable and that the deci- 
sions relied on by this Court while decid- 
ing issue No. 4 could not be availed of. 
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as the decisions in Town Municipal Coun- 
cil, Athani- v. Presiding Officer, Labour 
Court, AIR 1969 SC 1335 and Kerala State 
Electricity Board v. Ilippadical Parvathi 
Amma, AIR 1974 Ker 202 were overruled- 


4. A notice was. ordered to be issued | 


to the non-applicant (contractor) on Sep- 
tember 9, 1978. Despite service, nobody 
has appeared on behalf of the non-appli- 
cant. 

5. I have heard Mr. Rajesh Balia, Dy. 
Government Advocate, appearing tog the 
applicant. 

6. In Kerala State Electricity Board's 
case, (AIR 1977 SC 282), it was ruled as 
under : 

“The conclusion we reach is that Arti- 
cle 137 of the 1963 Limitation Act will 
apply to any petition or application filed 
under any Act to a civil court, With re- 
spect we differ from the view taken by 
the two Judge Bench of this Court in 
Athani Municipal Council case, (AIR 1969 
SC 1335) (supra) and hold that Art 137 
of the 1963 Limitation Act is not confined 
to applications contemplated by or under 
the Code of Civil Procedure, The petition 
in the present case was to the District 
Judge as a court. The petition was one 
contemplated by the Telegraph Act for 
judicial decision. The petition is an appli- 
cation within the scope of Article 137 of 
the 1963 Limitation Act.” 
it is, therefore, clear that Article 137 of 
the ‘Limitation Act, 1963 is not confined 
to applications contemplated by or under 
the Code of Civil Procedure. The view 
taken while deciding issue No, 4 in the 
revision was not in conformity with the 
dictum laid down by their Lordships of 
the Supreme Court in Kerala State Elec- 
tricity Board’s case, 


T. Learned Deputy Government Advo- 
cate strenuously urged that the decision 


of issue No, 4 without taking note of the ° 


dictum laid down in Kerala State Elec- 
tricity Boards case is a mistake or error 


apparent on the face of the record with-. 


in the meaning of Order XLVII, Rule 1, 
C. P. C, and, therefore, finding of issue 
No. 4 while deciding the revision, can 
be reviewed. 

8. It will be useful here to read rel- 
evant portion of Order XLVI, Rule 1, 
C PCO: 

“R. 1. Application for review of judg- 
ment. l 


(1) Any person considering himself ag- 


grieved, — 

(a) by a decree or order from which an 
appeal is allowed, but from pence no ap- 
peal has been preferred, ` 
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(b) by a decree or erder from which no 
appeal is allowed, or 


fe) by a. decision on a reference from 
a Court of Smal] Causes . 
and who, from the discovery of new and 
important matter or evidence which, 
after the exercise of due diligence, was 


-not within his knowledge or could not be 


produced by him at the time when the 
decree was passed or order made, or on 
account of some mistake or error appa- 
rent on the face of the record, or for any 
other sufficient reason, desires to obtain 
a review of the decree passed or order 


‘made against him, may apply for a re- 


view of judgment to the Court which 
passed the decree or made the order. _ 

(2} z Bii 
In Harisankar | v. ~ Anath Nath, AIR 1949 
FC 106, it was observed as under: 


eas however, the Court disposes of 
a case without adverting to or applying 
its mind to a provision of law which gives 
it jurisdiction to act in a particular way, 
that may amount to an error analogous 
to one apparent on the face of the re- 
cord, sufficient to bring the case within 
the purview of Order 47, Rule 1, C. P.C.” 


In Mst. Jamna Kuer v, Lal Bahadur ,AIR 
1950 FC 131, it was observed as follows: 

“There can be no doubt that this ap- 
peal must be allowed. The mistake as 
to.the items of property regarding which 
Mt. Jamna Kuer had laid a claim is ap- 
parent on the face of the record, © The 
trial Judge had clearly stated in his 
judgment that Jamna Kuer’s claim to 


‘properties 3 to 37 of the gazette notifica- 


tion. In para 15 of her amended objec- 
tion petition, she had laid down claims 
to all the properties left by Kunj Behari. 
On 29th April, 1942, it was admitted 
by the pleader of the applicants that all 
these properties related to.the estates of 
Kunj Behari and that so far as the debt- 
ors were concerned, they were owners 
of only two properties mentioned in the 
gazette notification. In this situation it 
would have been appropriate if the High 
Court had corrected this error on the 
review petition and saved the appellant 
the trouble and expense of an appeal to 
the Privy Cauncil or to this Court. Whe- 
ther the error occurred by reason of the 

counsel’s. mistake or it crept in by rea- 
son of an oversight on the part of the 
Court was not a circumstance which 
could affect the exercise of jurisdiction 
of the Court to review its decision. -We 
have no doubt that the error was appa- 
rent on- the face of. the record and in 
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our opinion the question as to how ths 
error occurred is not relevant to this en- 
quiry. A mere look at the trial Court’s 
decision indicates the error apart from 
a are else.” - (emphasis added) 

In Jairam v, Gopiram, 1954 Raj LW 
ia was held: 

“A review of the case law clearly Ieads 
` us to the conclusion that where the mis- 
take or error of law is not merely one 
in the exposition of law relevant to a 
case but is a more radical error and 
amounts to completely ignoring a positive 
rule of law, and the error is so manifest 
er patent that it admits of no doubt or 
dispute, such an error of law is one on 
the face of the record and is sufficient to 
eatisfy the conditions of Order XLVII, 
Rule 1, C. P. C. We are of opinion that 
the error in the case before us is an error 
of this kind. If the attention of the learn- 
ed Judges had been directed to Sec. 26 
of the Limitation Act of the former State 
of Bikaner, or assuming that their atten- 
tion had been directed to it, if they had 
epplied their minds to that mandatory 
provision of statute law and discussed 
the contention raised before them, we 
have no doubt that they would not have 
fallen into the error into which they did. 
We are accordingly of the opinion that 
the error in the present case is an error 
apparent on the face of the record and 
satisfies the conditions of Order XLVII 
Rule 1, C. P. C” (Underlining is mine) 
It needs to be mentioned here that their 
Lordships of the Supreme Court in Hari 
Vishnu v. Ahmad Ishaque, AIR 1955 SC 


233, have held that what is an error ap- bing 


parent on ‘the face of the record cannot 
be defined precisely or exhaustively, there 
being an element of indefiniteness in- 
herent in its very nature and it must be 
left to be determined judicially on the 
facts of each case, 


10. The view taken that Article 137 
of the Limitation Act, 1963 has no appli- 
cation to an application under Section 8 
(2) of the Act was due to the fact that 
the learned counsel for the parties in 
the Revision, informed that Town Muni- 
cipal Council’s case, (AIR 1969 SC 1335) 


has not been reconsidered by 
their Lordships of the Supreme 
Court ‘till then which was in- 


advertency ‘inasmuch as the. dictum 
of their Lordships’ of the Supreme Courf, 
which is binding; was hot’ noticed and in 


ignorarice of that, ‘the finding in regard . 


to the question - of limitation: was‘ récord- 
ed, As the dictum of their Lordships of 
lthe Supreme Court was not noticed and 


Dharamchand v, Nandlal - 


A.L R. 


overlooked while giving finding on issue 
No, 4, relating to the question of limita- 
tion for filing of the application under 
Section 8 (2) of the Act, this, in my 
opinion, ìs a mistake or error apparent on 
the face of the record and it is a valid 
ground for review. This view of mine is 
supported by the aforesaid decisions of 
the Federal Court and Rajasthan High 
Court, This has neag reviewing of 
the order dismissing the revision, 

11. The result is that the application 
for review is granted and the order dated 
July 10, 1978 passed in the revision is re- 
called, The revision petition shall now be 
posted for re-hearing after notice to the 


parties, 
Application allowed. 
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K. D. SHARMA, J, 
Dharamchand, Appellant v, 
and: others, Respondents, 
Second Appeal No, 211 of 1969, Dj- 1-7- 
1980.* - 
Civil P, C. (5 of 1908), S. 41, O. 21, 
R. 95 (before amendment of 1976) — Ap- `: 
plication of auction-purchaser for posses- 





Nandlal 


' The purchaser at a sale in NE 
of the decree must be deemed a party to 
the suit till on of the property 
purchased by him is delivered to him and 
therefore all questions relating to deli- 


his application under Order 21, Rule 95 
by the court of execution on the ground 
of having been filed beyond the period 
of limitation of one year. Th® only course 
open to the auction purchaser in such a 
case, is to prefer an appeal against, the 
order of dismissal of his application un- 
der Order 21, Rule 95. AIR 1974 Raj 183, 


Foll, l (Para 8) 
Cases Referred : ' Chronological Paras 
AIR 1974 Raj 183 8- 
AIR 1973 SC 2423 T 8 
1965 Raj LW 474 8 


*Against Judgment and decree of Brif- 
beharilal, Dist, Judge, Bhilwara, D 
27-2-1969. 


HX/IX/E228/ B0/SAD/SNV. 


1881 ~ 


D S. Shishodia, for Appellant: H, M. 
Lodha, for Respondents, - 

JUDGMENT :— This is a civil second 
appeal under Section 100, C. P. C. filed 
by Dharamchand against the judgment 
and decree of the learned District Judge 
Bhilwara dated February 27, 1969 con- 
frming the judgment and decree of the 
Additional Civil Judge Bhilwara dated 
August 20, 1968 passed in civil original 
suit No, 315/66, 

2 The relevant facts giving rise to 
this second appeal may be briefly stated 

as follows :— 

“Nandlal plaintiff instituted a suit. for 
poe on of a shop situated in village 

aulatgarh against Dharam Chand, 
Suwalal, Sohanlal, Lalchand, Mst. Sugna- 
bal and Kanhaiyalal defendants in the 
court of Civil Judge, Bhilwara on August 
19, 1966. The averments in the plaint 
were that Sobhalal, Ratanlal Bapna and 
others residents of village Daulatgarh ob- 
tained a money decree against defendants 
Nos. 1 to 4 and one Gyanchand Badola 
applied for its execution. In execution of 
the said decree the shop of the judgment- 
debtors who are defendants in this case 
was attached and sold by the court of 
execution. Nandlal plaintiff purchased 
the disputed at the public auction 
on June 13, 1957 for Rs. 405/-. The sale 
was made absolute on age 26, 1962 by 
the court of execution in favour of the 
plaintiff who later on obtained sale certi- 
ficate from the Court, Before the sale 
was made absolute, the defendant-judg- 
ment-debtors applied for cancellation of 
the sale under Order 21, Rule 80 read 
with Section 47 old C. P. C. but their 
application was dismissed and the sale 
was not set aside by the court of execu- 
tion. The defendant-judgment-debtors 
thereupon preferred an appeal in the 
High Court at Jodhpur but it was dis- 
missed by the High Court on August 19, 


1963. The plaintiff further averred in his 


plaint that after obtaining the sale certi- 
ficate of the disputed shop he became 
owner thereof and asked the defendant- 
fudgment-debtors to hand over to him 
the possession of the shop in question, 
The defendants, however, continued to 
occupy the shop in their possession and 
refused to hand over its possession to 
the plaintiff’ The plaintiff therefore 
claimed a sum of Rs, 204/- as damages 
for use and occupation of the shop at the 
rate of Rs. 4/- per month from the defen- 
dants since May 26, 1962 and prayed to 
the Court for pendente lite and future 
mesne profits at the rate of Rs, 5/~- per 
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month.till the date of delivery of posses- 
sion of the shop. 

3. The suit.of the plaintiff was resist- 
ed by Dhatamchand defendant on several 


‘grounds which are enumerated in his 


written statement dated. October 3, 1966. 
The main ground on which he contested 
the suit was that the plaintiff after ob- 
taining sale certificate of the shop filed 
an application in the court of execution 
on August 23, 1964 under Order 21, R. 95, 
C. P. C. for obtaining delivery of its 
actual possession from the defendant- 
judgment-debtors, but his application for 
delivery of possession was dismissed by 
the court of execution on July 24, 1965 
on the ground that it was filed beyond 
the period of limitation prescribed for 
filing such application under the Limita- 
tion Act and so this suit for possession 
of the shop cannot lie in view of the fact 
that the plaintiff failed to challenge the 
order of dismissal of his application for 
delivery .of actual possession of the shop 
to him in the superior courts and the 
said order became final and operates as 
res judicata. The defendant No. 1 also” 
pleaded in his written statement that the . 
plaintiff was not entitled to any sum of 
damages for use and occupation of the 
shop. 


4, It appears that the other defendants 


did not file any written statement, 


5. Upon pleadings of the parties the 
Additional Civil Judge, Bhilwara, to 
whom the suit was transferred for trial 
framed as many as five following issues; 


(2) Far at avian dea È diem ga 
HT sex A aag aad afea wa A g- 
awa de 21 ott ga SER & aad eed ETT 
=e ary 
wel g I 

(2) Far mA A ar. RES A TT. ATH aga 
gu are A ae afina è ara w fag- 
at maare Rea srdar qa sega Pear ont ag 
sat ay aya fare è eran a arte i wa 
gaffe era art A dad aan a & tem g 
at Tet Wo MT. at. $ AGA CI HHL Sf TAT 
adi aa Gear ane sae ta Gel sar ory Stars! 

(3) Far ane oy arit ae fare Ë | 

(v) FT Tat eas sa m F 
estar È Qow aay srg were aE R | 

(4) art Pea arg er qaqa R 


6. The learned Additional Civil Judge 
decided issues Nos, 1, 2 and 3 in favour 
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of the plaintiffs on February 13, 1968 and 
then proceeded to record evidence on 
issue No, 4 after recording the evidence 
the learned Additional Civil Judge gave 
his decision on issue No, 4 and passed a 
decree for possession of the shop and for 
damages to the tune of Rs. 102/- for use 
and occupation thereof against all the 
defendants with costs of the suit to be 
recovered from Dharam Chand defendant 
alone, Aggrieved by this judgment and 
decree of the learned Additional Civil 
Judge Bhilwara Dharamchand defendant 
preferred an appeal in the court of Dist- 
rict Judge Bhilwara who after hearing 
the parties and going through the record 
dismissed the appeal and confirmed the 
fudgment and decree of the lower court, 
As against this judgment of the learned 
District Judge, Bhilwara, Dharamchand 
has come in second appeal to this Court 
as stated above, 


7. I have carefully perused the record 
and heard Mr. D. S. Shishodia learned 
counsel for the appellant and Mr. Han- 
mant Mal Lodha learned counsel appear- 
ing on behalf of the respondents. 


8. It has been strenuously urged be- 
fore me by Mr. D. S. Shishodia learned 
counsel for the appellant that it was ob- 
ligatory on Nandlal auction-purchaser of 
the disputed shop to apply for delivery 

‘of possession under Order 21, Rule. 95, 
C. P. C. — and in fact — Nandlal filed 
‘an application to this effect in the court 
of execution on August 23, 1964, but his 
application was dismissed as time-barred 
upon the objection raised by Dharam- 
chand appellant, Mr. D. S. Shishodia fur- 
ther urged that after dismissal of his ap- 
plication for delivery of actual posses- 
sion under Order 21, Rule 95, C. P. C. 
Nandlal was not entitled to institute a 
regular suit for possession of the shop, as 
such suit was barred by Sec, 47, C.P.C. 
According to his submission both the 
courts below wrongly placed reliance 
upon a decision of this Court Mohanlal 
v. Bhagwanchand reported in 1965 Raj 
LW 474 wherein it was held that the 
application under Order 21, Rule 95, 
C: P. C. made by the decree-holder auc- 
tion-purchaser for delivery of possession 
did not relate to the execution, discharge 
- or satisfaction of the decree and so sub- 
sequent proceedings regarding delivery 
of possession of the property purchased 
at the auction cannot be said to have 
been barred by Sec, 47, C. P. C. Mr. D. 5. 
Shishodia referred me to a recent deci- 
-sion of the Supreme Court Harnandrai 
vy. Devidutt reported in AIR 1973 SC 2423 
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and contended on its strength that the 
auction purchaser of the property which 
is sold in execution of a decree is un- 
doubtedly a party to the suit for -the 
purpose of Section 47 and if any ques- 


~ tion is raised by the judgment-debtor at 


the time of delivery of possession regard- 
ing the nature of the rights purchased 
by the auction-purchaser, such a question 
be held to have arisen between the par- 
ties to the suit and must be taken to have 
related to the execution, discharge and 
satisfaction of the decree. Mr. D, S. Shi- 
shodia relied upon an authority of this 
Court also Pukhraj v. Ghevarchand re- 
ported in AIR 1974 Raj 183 wherein it 
was clearly observed in para 6 that in 
view of the referred to above decision 
of the Supreme Court the view hitherto 
taken by the Rajasthan High Court on 
this point can no longer be said to be 
good law. Mr. Hanmantmal Lodha learn- 
ed counsel for the respondents could not 
succeed in controverting the legal posi- 
tion laid down by their Lordships of the 
Supreme Court in their adverted to 
above decision. Consequently, I have no 
hesitation in holding that the question 
relating to delivery of possession under 
Order 21, Rule 95, C. P. C. to an ‘auction | 
purchaser clearly relates to execution, 
discharge or satisfaction of the decree 
and if the purchaser applied for obtain- 
ing the possession of the property which 
he purchased at a sale in execution of 
the decree and his application was dis- 
missed as time barred or otherwise by 
the court of execution and he failed: to 
file an appeal against the order of dis- 
missal, he is not entitled to institute a 
separate suit for possession of the pro- 
perty. The reason for holding the ahove 
view is that the purchaser at a sale in 
execution of the decree must be deemed 
a party to the suit till possession of the 
property purchased by him is delivered 
to him and therefore all questions relat- 
ing to delivery of possession under O. 21. 
R. 95, C. P. C. relate to the execution, 
discharge and satisfaction of the decree 
and no separate suit for possession of the 
property purchased by Nandlal auction- 
purchaser in this case could legally be 
filed after dismissal of his application un- 
der Order 21, Rule 95, C. P. C. by the 
court of execution on the ground of hav- 
ing been filed beyond the period of limi- 
tation of one year. The only course open 
to the auction-purchaser was to prefer 


an appeal against the order of dismissal 
of his application under Order 21, R. 95, 
C. P. C. and not to have filed a separate 
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suit for possession as he did in this case. 
Consequently the second appeal filed by 
Dharamchand appellant is accepted and 
the judgments and decrees of both . the 
courts below are set aside and the suit 
of the plaintiff Nandlal is dismissed. As 
the second appeal is decided in favour of 


the appellant on a pure question of law - 


the parties are left. to bear their own 


costs throughout, 
Appeal allowed. 
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S. K. MAL LODHA, J. 
Shyamlal, Appellant v. Upbhokta Saha- 
kari Samiti and another, Respondents, 


Second Appeal No. 23 of 1978, D/- 11-8- 
1980.* - 


Rajasthan Co-operative. Societies Act- 


(13 of 1965), S. 143 — ‘Act touching busi- 
ness of Society’ — Non-payment of rent 
and failure to vacate prémises by society 
is not such act, 


The non-payment of rent and the non- 


compliance with notice asking the Co-. 


operative Society to vacate and deliver 
the possession of the shops is not an ‘act’ 
touching the business of the Society. 
Consequently, no notice as contemplated 
by Section 143 is necessary for filing suit 
for eviction against-Society on ground of 
failure to pay rent. (Case law discussed). 

(Para 14) 


Cases Referred : Chronological Paras 


AIR 1979 SC 1203: 1979 Lab IC 592 13 
1973 WLN 6 13- 
AIR 1970 SC 245 : 1970 Lab IC 285 13 
AIR 1969 SC 1320 12, 13 
AIR 1962 Bom 162 (FB) 11, 13 
AIR 1961 Mad 217 i 11 
AIR 1958 Cal 373 11, 13 
TLR (1958) Mys 582 . 14 
AIR 1954 Mad 103 (FB) 11, 13 
AIR 1943 Bom 341 11, 13 
AIR 1936 All 18: 1935 All LJ 1214 ra 
AIR 1934 PC 96: 1934 All LJ 406 14 


J. R. Tatia, for Appellant: K. N., Joshi, 
for Respondents. 


JUDGMENT :— This second appeal by 
plaintiff No. 1 (Shyamlal) is directed 
against the appellate judgment and 
decree dated September 21, 1977 of the 


‘Against judgment and decree of Baha- 
dursingh Chandrawat, Addi. Civil J., 
Jodhpur, D/- 21-9-1977. . 
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Additional Civil Judge, . Jodhpur by 
which, he accepted the appeal and set 
aside the judgment and decree dated 
September 29, 1976 of the Munsiff City, 
Jodhpur in a suit for arrears of rent and 
ejectment. 


2, Respondent No. 2 Smt, Usha was 
plaintiff No. 2 in the trial court, The ap- 
pellant and respondent No, 2 (plaintiff- 
landlord) owned a building situate at 
plot No, 258, B-Road, Sardarpura, Jodh- 
pur. The defendant-respondent No, 1 
(tenant) took each of shops Nos, 1 and 2 
of the aforesaid building on rent at the 
rate of Rs. 30/- per month. It was stated 
that the defendant has not paid the rent 
after June 1, 1974 and that the rent and 
damages for use and occupation. from 
June 1, 1974 to May 13, 1975 ie, for 
11-months and 13 days amounting to Ru- 
pees 686/- were due from it, which it 
failed to pay despite demands. A notice 
is said to have been issued by the plain- 
tiffs through their counsel on January 29, 
1975 terminating the tenancy from Feb- 
ruary 28, 1975, as it commences from the 
first of each English calendar month. An 
option clause was also inserted in the 
notice. The notice was served on the 
defendant on February 1, 1975. As the 


‘defendant failed to make payment of the 


arrears of rent and damages for use and 
occupation and to deliver the possession, 
the suit was instituted in the Court of 
Munsiff City, Jodhpur on May 14, 1975. 
The plaintiffs claimed ejectment on the 
ground of default in payment of rent. A 
decree for Rs. 686/- being arrears of rent 
and further damages for use and occupa- 
tion from the date of the suit until the 
delivery of the shops @ Rs. 60/- (Rs. 30/- 
per shop) per month were also claimed. 
The defendant contested the suit. It was 
pleaded that the defendant was not a de- 
Faulter in payment of rent. On August 4, 
1975, an application was submitted on be- 
half of the defendant ander Section 13 
(4) of the Rajasthan Premises (Control of 
Rent and Eviction) Act (No. XVII of 
1950) as it existed then (hereinafter re- ` 
ferred to as ‘the Act’), The reference 
hereinafter to the various provisions of 


the Act shall be as they existed at the 


relevant time. The order was passed on 
this application by the learned Munsiff 
On the same day. The defendant deposit- 
ed the entire rent and interest up to 
August 13, 1975. It was stated that the 
plaintiffs are not entitled to interest and 
costs of the suit. In the additional pleas, 


. an objection was.taken that in the ab- 


sence of notice under Section 143 of the 
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Rajasthan Co-operative Societies Act, 
1965 (No, XI of 1965) (for short ‘tha 
Act of 1965’ hereafter) to the Registrar, 
Co-operative’ Societies, the suit is not 
maintainable, In other words, it was 
stated that the defendant was entitled to 
notice under Section 143 of the Act of 
1965. On August 11, 1975, an application 
was moved under Section 13 (7) of the 
Act stating inter alia that the plaintiff 
have instituted the suit for ejectment on 
the ground of default.in the payment of 
' gent and that as the defendant has depo- 
sited the entire rent and interest, the suit 
of the plaintiffs may be dismissed with 
costs. A reply was filed on behalf of the 
plaintiffs on August 19, 1975 averring 
that the defendant is not entitled to the 
benefit of Section 13 (9). of the Act, Tha 
learned Munsiff, on August 19, 1975 
framed the issues, which when translat 
ed into English read as under :—~ 
“(1) Whether the plaintiff is entitled to 
costs and interest from the defendant? 
(2) Relief?” 
The case was adjourned for written states 
“ment and evidence to August 26, 1975, 
On September 16, 1975, the written state- 
ment was filed. On March 6, 1976, an ad- 
ditional issue was framed, which when 
translated into English reads as under :—~ 
“1 (A) Whether the suit is not main- 
fainable for not giving notice under Sec- 
tion 143 of the Rajasthan Co-operatives 
Societies Act, 19657” 
On March 6, 1976, the case was posted 
for evidence of the plaintiffs, 


3. . The plaintiffs examined Shyamlal. 


(P. W. 1) | and the defendant examined 
Ramsingh (D.W.). On July 15, 1976, an 
application was moved on behalf of the 
plaintiffs under Section 13 (5) of the Act, 
Arguments on the main case and. the 
‘application under Section 13 (5) of tha 
Act were heard by the learned Munsiff 
on September 20, 1976. The learned Mun- 
siff, by his judgment dated September 29, 
1976 decreed the suit, He recorded tha 
_ following findings; 

(1) that Section 148 of the Act of 1965 
is not applicable and this decided issue 
No, 1 (A) against the defendant. 

(2) that the defendant was a defaulter 
and despite taking benefit of Section 13 
(4) of the Act, his defence deserved to 
be struck out under Section 13 (6) of the 
ee re ere ye ne ee eee 
ict 


(3) that as benefit of Section 13 (4) of 
the Act is not available to the defendant 


the plaintiffs are not entitled to interest 


but they can get costs, 
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Aggrieved by: the aforesaid judgment and 
decree of the learned Munsiff, the defen- 
dant went in appeal before the learned 
District Judge, Jodhpur, which was trans- 
ferred to the Additional Civil Judge for 
disposal. 


4. The learned Additional Civil Judge, 
on the basis of the arguments advanced 
in appeal, framed three points for deter- 
mination, which read as under:— . 

(1) Whether notice under Section 143 
of the Act of 1865 was necessary? 

(2) Whether it was incumbent upon the 
lower court to dismiss the suit of the 
plaintiffs on the fling of the application 
under Section 13 (7) of the Act on Aug- 
ust 11, 1975 as it had deposited the rent 
within time under Section 13. (4) af the 
Act? and 


(3) Whether the defence of the defen- 


dant (appellant before the appellate 


court) was rightly struck out? 

The learned Additional Civil Judge held 
that Section 143 of the Act of 1965 was 
applicable and as no notice under it was 
given to the defendant, the suit was not 
maintainable, Both points Nos, 2 and 3 
were decided against the defendant. In 
view of the decision given in regard to 
point No. 1 relating to notice under Sec- 
tion 143 of the Act of 1968, the learned 
Additional Civil Judge accepted the ap- ` 
peal and set aside the judgment and. 
decree of the Munsiff. He directed that 
the amount deposited by the defendant 
may be paid to the plaintiffs, Hence this 
second appeal by plaintiff No, I as afore- 


5. On March 2, 1978, the following 
“bei reais question of law was formu- 
lated: 

‘Whether notice under Section 143 of 
the Rajasthan Co-operative Societies Act 


. was necessary in the case and whether 


the suit was rightly dismissed for tha 
non-compliance of the aforesaid provi- 
sions?” . 

6. I have heard Mr, J. R., Tatia, learns 
ed counsel for the appellant and Mr, 
K. N. Joshi, learned counsel for the re- 
spondents. 

7. Appearing for the appellant, Mr. 
Jaswant Raj Tatia, Jearned counsel for 
the appellant, contended that in the suit 
for arrears of rent and ejectment against 
the defendant, notice under Section 143 | 
of the Act of 1965 was not af all necese 
sary and, therefore, the learned Addi- 
fional Civil Judge has committed a se 


‘rious error of law when he held that 


Section 143 of the Act of 1965 was aps 
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plicable. On the other hand, Mr. Kashi 
Nath Joshi, learned counsel for respon- 
dent No. 1 supported the finding of the 
learned Additional Civil Judge in- this 
regard and submitted that notice under 
Section 143 of the Act of 1965 was neces- 
gary before instituting the suit against 
the defendant for arrears of rent and ej- 
ectment, 

8. I have bestowed my most anxious 
and careful consideration to the rival 
contentions, which undoubtedly raise an 
important question of law, The question, 


that, therefore, arises is whether the de- ` 
fendant which is a Co-operative Society ` 


was entitled to notice under Section 143 
of the Act of 1965? It is not in dispute 
that no such notice was given prior to 
the institution of the suit. It will be con- 
venient here to read Section 143 of the 
Act of 1965, which is as under :— 


“143. Notice necessary in suits:—- No 
suit shall be instituted against a co-ope- 
rative society or any of its officers in re- 
spect of any act touching the constitu- 
tion, management or the business of the 
society until the expiration of 2 months 
next after notice in writing has been 
delivered to the Registrar, or left at his 
office, stating the cause of action, the 
name, description and place of residence 
of the plaintiff, and the relief which he 
claims; and the plaint shall contain a 
statement that such acne has been 80 
delivered or left.” 


This section provides that a suit against 
a co-operative society or any of its officers 


in respect of any act touching the con- . 


stitution, management or the business of 
the society shall not be complied with. 
Tiearned counsel for the appellant urged 
that taking the shops in question on’ rent 
and the payment of rent thereof have no 
relation whatsoever with regard to the 
“business” of the society, and, therefore, 
Section 143 of the Act of 1965 is not at- 
tracted. | 


9, Mr. K, N. Joshi, fearned counsel 
for the respondent submitted that the de- 
fendant in accordance with its bye-laws 
is to carry on “business” and for the pur- 
pose of doing business, when the shops 
have been on rent and rents are required 
to be paid by the society, these incidental 
and ancillary acts: will be considered to 
touch the “business” of the society andy 
therefore, notice under Section 143 of the 
Act of 1965 was essential. The words 
‘touching the constitution, management 
or the business of the society’ also occur 
in Section 75 of the Act 1965. The words 
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‘touching the constitution, management 
or the business’ are preceded by ‘if any 
dispute’ in Section 75, In Section 143 of - 
the Act of 1965, the words ‘touching the 
constitution, ‘management or the busi- 
ness’ are preceded by the words ‘any 
act’, 

10. Here, the authorities relied on by 
the learned counsel for the appellant 
may briefly be considered. 

11. A Full Bench of the Bombay 


‘High Court in Farkhundali v. V. B. Pot- 


dar (AIR 1962 Bom 162), while consider- 
ing the meaning of ‘touching the business 
of the society’ occurring in Section 54 
of the Bombay Co-operative Societies Act 
(No. VIL of 1925) held as under :— 
“The nature of business, which a soci- 
ety does, is to be ascertained from the 
obiects of the society. But whatever the 
society does or is necessarily required to 
do for the purpose of carrying out its 
objects can be said to be part of its busi- 
ness, The word ‘touching’ is also very 
wide and would include any matter 
which relates to or concerns or affects 
the business of the society.” 
The Full Bench approved the decision of. 
G. I P. Railways Employees Co-opera- 
tive Bank Ltd. v. Bhikhaji, AIR 1943 Bom 
341 and relied on Madhava Rao v. Surya 
Rao (AIR 1954 Mad 103) (FB). The deci- 
sions, South Arcot Co-operative Motor 
Transport Society Ltd. v Syed Batcha, 
(AIR 1961 Mad 217) and Co-operative 
Milk Societies Union Ltd. v. State, (AIR 
1958 Cal 373) were dissented, 


12, In D. M. Co-op. Bank v. Dall- 
chand, (AIR 1969 SC 1320), their Lord- 
ships of the Supreme Court had occasion 
to consider the scope of the words ‘dis- 
pute touching the business of the society’ 
as envisaged by Section 91 (1) of the 
Maharashtra Co-operative Societies Acf 
(No. XXXII of 1961) and ruled as under: - 


 escssseeeeedhe sentence, namely, not- 
withstanding anything contained in any 
other law for the time being in force” 
clearly ousts the jurisdiction of Civil 
Courts if the dispute falls squarely with- 
in the ambit of Section 91 (1). Five kinds 
of disputes are mentioned in sub-sec- 
tion (i): first disputes touching the con- 
stitution of a society; secondly, disputes 
election of the office-bearers of a society 
thirdly, disputes touching the conduct of 
general meetings of a society; fourthly, 
disputes touching the management of a 
society; and fifthly, disputes touching the 
business of a society. It is clear that the 
word “business” in this context does not 
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‘mean affairs.of a society because election 
of office-bearers, conduct of general 
. meetings and management of a society 


would be treated as affairs of a society, 


In this sub-section the word “business” 
has been used in a narrower sense and it 
means the actual trading or commercial 
or other similar business activity of the 
society which the society is authorised to 
‘enter into under the Act and the Rules 
and its bye-laws”, (emphasis supplied). 
13. The decisions of G. L P. Rly. Em- 
ployees Co-operative Bank Ltd’s case 
(AIR 1943 Bom 341), M. S. Madhava Rao 


v. D. V. K. Surya Rao, (AIR 1954 Mad. 


103) (FB), Co-operative Milk Societies 
Union Ltd. v. State, (ATR 1958 Cal 373), 
Farkhundali 
(AIR 1962 Bom 162) (FB) and Deccan 
Merchants Co-op. Bank Ltd. v. Dali- 
chand, (AIR 1969 SC 1320) were noticed 
in Co-op, Cr. Bank v. Ind. Tri. Hydera- 
bad AIR 1970 SC 245..In that case, while 
examining Section 6] of the Andhra Pra- 
desh Co-op. Societies Act (No, XI of 
1964), it was observed as under :— 

“It is true that Section 61 by itself does 
not contain any clear indication that the 
Registrar cannot entertain a dispute re- 
lating to alteration of conditions of ser- 


- vice of the employees of a registered So-- 


ciety. but the meaning given to the ex- 
pression 
society”, in our opinion makes it very 
doubtful whether a dispute in respect of 
alteration of conditions of service can 
be held to be covered by this expression, 
Since the word ‘business’ is equated with 


the actual trading or commercial or other - 


similar business activity of the society, 
and since it has been held that it would 
be difficult to subscribe-to the proposi- 
tion that whatever the society does or 
- is necessarily required to do for the pur- 
pose of carrying out its objects, such as 
laying down the conditions of service of 
its employees, can be said to be a part 
of its business, it would appear that a 
dispute relating to conditions of service 
of the workmen employed by the society 
cannot be held to be a dispute touching 
the business of the society.” 

In Guj. State Co-op, L. D. Bank v. P. R. 
Mankad, AIR 1979 SC 1203, the words 
‘dispute touching the management of the 
society’ as used in Section 96 (1) of the 
Gujarat Co-operative Societies Act (No. 
X of 1962) were examined and the deci- 
sions of Farkhandali’s case, Deccan Mer- 
chants Co-op. Bank Ltd’s case and Co- 
op. Cr. Bank v. Ind, Tri, Hyderabad were 
noticed. In that case, their Lordships of 
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the Supreme Court held that a dispute 
raised against the society by its discharg- 
ed servant claiming reliefs such as rein- 
statement in service with back wages, 
in a Civil 
Court is ‘outside the scope of the expres- 
sion ‘touching the management of the- 
society’ used in Section 96 (1) and the 
Registrar has no jurisdiction to deal with 
and determine it. The word ‘business’ is 
used in different senses and in different 
contexts. The Dictionary meaning of the 
word ‘business’ includes the activity for 
employment, trade, profession or occupa- 
tion, This word has been used in the 
Companies Act, 1956, the Income Tax Act 
and the Partnership Act, 1932. Kan 
Singh, J. in Khubilal v. Power House 
Karmachari Samiti 1973 WLN 6 has made 


the following observations :— 


“The word “business” has been used in 
different senses and in different contexts, 
but its ordinary dictionary meaning is 
‘activity, occupation, function.’ 


There is no manner of doubt in my 
mind that the deposit undoubtedly relat- 
ed to the business of the society. The 
term business as already noticed, means 
the ‘activity, occupation or function’ of 
the society. Taking of the deposit was. 


‘undoubtedly an activity of the society.” 


Section 143 of the Act of 1965 amongst 
others lays down that a suit against a 
co-operative society or any of its officers 
cannot be instituted without: notice in 
respect of any act touching the business 
of the society. Para 6 of the plaint deals 
with cause of action of the suit.. which 
is as under :— 


“ag 1% faq gar ager sage sae 
wA ara gerard ay Perey ae fear ae 
q wa sa fear gg get a sar a fear a ata 
We Weed Aia Rate Is-g B Gara 
À are ax archer A asa ae aa a agi 
FEUM FT g AT = a fen, Ta aqera dan 
Gat gar 1” 

The failure to pay ‘rent as and when it 
became due and further failure to pay 
the rents and to deliver the possession of 
the shops in question after notice whe- 
ther can be said to be the acts touching 
the business of the society within the 
meaning of Section 143 of the Act of 


1965. The word ‘act’ has not been defined 
in the Act of 1965. The word ‘act’ has. 


-been defined in Section 32 of the Raja- 
sthan General Clauses Act (No, VN a . 


eee which is as under sm. 


1881 
. “32. Definitions. — (1) Unless there be 
anything repugnant in the subject or con- 


text or unless the contrary intention ap-- 


pears, the following expressions shall 
abi the meanings a ee 

to them hereby, namely. — 

OT) sias 

(2) “act” used ‘with. reference ‘to ‘an of- 
fence or a civil wrong, shall include a 
series of acts; and words which refer to 
acts done extend also to illegal omis- 
sions;” l F 
The same is the definition given in ee 
tion 3 of the Genera] Clauses Act (No. X 
of 1897). 


14. In Dist. Board, Allahabad V. 


Beharilal AIR 1936 All 18 (FB), it was 


héld that the word ‘act’ would include an 
illegal omission when the word is used 
with reference to an offence or a civil 
wrong, In Dist, Board, Allahabad’s case, 
the decision of Revati Mohan Das v. 
Jatindra Mohan Ghosh AIR 1934 PC 96 
was relied on. In Revati Mohan Das’s 
case it was observed as under. 


“that mere non-payment of mortgage 
dues, for which there is no doubt a li- 
ability and which can be enforced by .a 
civil action, cannot be said to be an il- 
jegal omission.” 

No doubt, in that case, the question of 
construction and the effect of Section 80 
of the Code of Civil Procedure was in- 
volved and in the course of the judg- 
ment, the meaning of the word ‘act’ and 


also the question as to whether or not. 


‘act’ includes an omission to pay the 
mortgage dues was considered. It was ob- 
served as under :— 


“Under the general definitions contain- l 


ed in Section 3, General Clauses Act, 
1897, an ‘act’ might include an illegal 
omission, but there clearly was no illegal 
omission in the present case.” 


The conclusion arrived. at in. that case 
was that mere non-payment of mortgage 
dues, for which there is no doubt a l- 
ability and which can be enforced by a 
civil action, cannot be said to be an il- 
legal omission. The decisions of Dist. 
Board, Allahabad’s case and Revati Mo- 
han Das’s case were relied on in Ankola 
Urban Co-op. Cr. Bank Ltd. v. Laxmibai 
ILR (1958) Mys 582.. In Ankola Urban 
Co-op. Cr. Bank Ltd.’s case the suit out 


of which the appeal arose was a suit for- 


recovery of- rent against the society. 
Rents not having been paid, the plaintiff 
instituted the suit and an argument was 
raised that in the absence of the notice 


to the Registrar of the Society. under. 
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Section 70- of the Bombay Co-operative 
Societies Act (No. VII of 1925), the suit | 
was not maintainable. Section 70 of the 
aforesaid Act and Section 143 of the Act 


of 1965 are almost similar. In that case, 


it was held by the. learned Chief Justice 


. of the Mysore High Court that the omis-- 


sion in that case cannot be said to be an 
‘act? within the meaning of Section 70 
af the Bombay Co-operative Societies 
Act. I respectfully concur with the view 
taken in the above case. The failure to 
pay the rent when -it became due or 
failure to comply with the notice to 
vacate and deliver the possession of the 
shops in question and to pay rent and 
mesne profits, in my opinion, cannot bej, 
said to be an ‘act’, within the . meaning 
of Section 143 of the Act of 1965. The 


. non-payment of rent and the non-com- 


pliance with the notice asking the defen- 
dant to vacate and deliver. the possession 
of the shops in question, which constitut- 
ed the cause of action on the basis of 
which the suit was filed out of which the| . 
present appeal has arisen was not an ‘act’ 
touching the business of the society and, 
therefore, Section 143 of the Act of 1965 
was not attracted. The learned Addi- 
tional Civil Judge was, therefore, wrong 
when he held that Section 143 of the Act 
of 1965 was applicable and in the ab- 
sence of the notice, the suit was not 
maintainable, In reverse the finding of 
the learned Additional. Civil Judge on 
this aspect and hold that notice under 
Section 143 of the Act of 1965 was not 
necessary and the suit was wrongly dis- 
missed for the non-compliance thereof. 
The question of law formulated above, is 
therefore, answered accordingly. 


15. Learned counsel for the respon- 
dent argued that the learned Additional 
Civil Judge has erred when he decided 
points Nos. 2 and 3 framed by bwm 
against the defendant. On the other hand, 


Mr. J. R. Tatia, learned counsel for the 


appellant supported the findings of the 
learned Additional Civil Judge and sub- 
mitted that as the point of notice has 


been decided against the defendant, in 


view of the findings recorded by the 
learned Additional Civil Judge, the 
plaintiff is entitled to eject the defendant 
from the shops in question and, there- 
fore, a decree for ejectment should he 
passed. The submission of Shri J. R. Tatia 
is that the defendant had failed to depo- 
sit rent or pay subsequent rent after 
August 13, 1975 month by month by 15th 
of the each succeeding month and, there- | 


. fore, the defendant is liable to be, evict- 
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ed. For examining the arguments of the 
learned counsel for the parties, it is 
necessary to notice Sections 13 (4), 13 (6) 
ne 13 (7) of the Act, which are as un- 
er :— 

"13 (4). In a suit for eviction on the 
ground set. forth in clause (a) of sub- 
section (1), with or without any of the 


- other grounds referred. to in that sub- 


section, the tenant shall, on the first day 
of hearing or on before such date as the 
court may, on an application made to it, 
fix in this behalf, or within such time, 
_ not exceeding two months, as may be ex- 
tended by the court, deposit in court or 
. pay to the Iandlord an amount calculat- 
.ed at the rate of rent at which it was 


. last paid, for the period for which the 


tenant may have made default including 
the period subsequent thereto up to the 
- end of the month previous to that in 
which the deposit or payment is made to- 
gether with interest on such: amount ‘cal- 
culated at the rate of six per cent per 
- annum from the date when any such 
amount was payable up to the date of 
deposit and shall thereafter continue to 
deposit or pay, month by month, by the 
fifteenth of each succeeding month a sum 
equivalent to the rent at that rate.” 
“13 (6). If a tenant fails to deposit or 
pay any amount referred to in sub-sec~ 
tion (4) or sub+section (5), on the date or 
within the time specified therein, -the 
court shall order the defence against ev- 
{ction to be struck out and shall proceed 
with the hearing of the suit.” l 
. 13. (N. I a tenant makes d or 
payment as required by sub-section (4) 


- - or sub-section (5), no decree. for eviction 


on the ground specified in clause (a) of 


sub-section (1) shall’ be passed by the. | 


court but the court may allow such costs 
as it may deem fit to the landlord : 
Provided that a tenant shall not be 
entitled to any relief under this ‘sub-sec- 
tion if having obtained such benefit. or 
benefit under Section 13-A in respect of 


any such accommodation, if he again 


makes a default in the payment of rent 
of that accommodation for six months.” 
In para 4 of the plaint, the plaintiff has 
specifically come forward with the case 
that rent for more than 6 months was 
due from the defendant at.the time of 
the institution of the suit. It is further 
mentioned therein as under :— 


neat Hwee 1 rast rahe, shia a 
Se carter St are sears we arta. 31” 
In reply to para 4 of the plaint, the de- 
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fendant has stated that the plaintif ac- 
cepted the rent up.to May 31, 1974 and, 
thereafter, the plaintiffs despite being: 
asked by the defendant and tendering 
fhe same to them did not accept it and 
told that the rent will be taken in lump 


sum,” “ag eee Q PS Rar ve ar & BH” - 


It was atso stated that the defendant 
submitted an application under Section 13 | 
(4) of the Act and deposited the rent 
inclusive of interest up to August 13, 
1975 within time, The fact that the de=.. 
fendant has committed default in pay- - 
ment of.rent was denied. It is not in dis- - 
pute before me that the suit for eviction ` 
was based under Section 13 (1) (a) of- 
the Act. It is also not in dispute that the 
rent up.to August 13, 1975 and the inter- 
est @ 6% per annum were deposited. — 
The contention of the learned counsel for 
the. respondent is that in view of Sec 
tion 13 (7) when the defendant had de-. 
posited the rent under Section 13 (4) of. 
the Act, decree for eviction on the ground ` 
mentioned in clause (a) of sub-section (1) 
of the Section 13 cannot be passed and 
the only alternative for the court was to 
allow such- costs which it might have 


deemed fit to award to the plaintiffs, He 


urged that it was on account of this fact 
that. issue No. 1 was framed on August 
19, 1975 to the effect whether the plain- 
tiff is entitled to get the costs and inter-— 
est from the defendant, The defendant 
had already deposited the amount of in- 
terest @ 6% per annum as required by 
Section 13 (4) of the Act. Thus, there was 
no controversy whether the plaintiff was 
entitled to interest, - ' 


Mr. J. R. Tantia, learned counsel for: 
the appellant does not dispute that the- 
claim of interest was wrongly included 
in issue No, 1. The submission of the 
learned counsel for the appellant is that 
the defendant failed to comply. with the 
other condition of Section 13 (4) of the 
Act, namely, that he did. not continue to. 
deposit or pay thé rent month by month 
by the 15th of the each succeeding: 
month, a sum equivalent .to the rent at 
the rate it was last paid and for his fail- 
ure to. comply with the other condition 
of Section 13 (4), he is liable to be evict- 
ed, This is strongly refuted by Mr. K. N. 
Joshi, learned counsel for the respondent, 
en the ground that when the defendant 
had deposited the rent with interest as 
required by Section 13 (4) of the Act 


after making the application, it was in~. 
cumbent on the trial ‘court to have dis- 
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missed the suit as beside the ground 
specified in clause (a) of Section 13 (1) 
of the Act, there were no other grounds 
taken by the plaintiffs for the purpose of 
ejectment. He further contends that even 
assuming without admitting that the de- 
fendant had failed to deposit or pay the 
amount as required by Section 13 (4) of 
the Act on the date or within the time 


' -specified, it was open to the trial court 
to strike out its defence and to proceed’ 


with the hearing of the suit and this 
‘course was not adopted by the trial 
court. It may be recalled here that the 
learned Munsiff has mentioned in the 
-order that as the suit proceeded and the 
. defendant had not taken advantage of 
Section 13 (4) of the Act, the plaintiff 
is not entitled to interest but will get 
costs of the suit, I have already stated 


that the claim of interest is not in con- ` 


troversy. The appellate court decided 
both the points for determination framed 
by him against the defendant whereby 
holding that it was not necessary for the 
trial court to have dismissed the suit for 
ejectment on the filing of the application 
under Section 13 (7) of the Act after de- 
positing the rent under Section 13 (4) of 
the Act. I am afraid on the facts and in 


the circumstance of the case the prayer. 
that in view of the aforesaid findings of 


the learned Additional Civil Judge, 
decree for eviction against the defendant 
and in favour of the plaintiffs cannot be 
passed, Having regard to the averments 
made in para 4 of the plaint and the 
reply thereto vide para 4 of the written 
statement, the application under Sec. 13 
(4) dated August 4, 1975, the order of the 
trial court dated August 4, 1975, the ap- 
plication dated August 11, 1875- under 
Section 13 (7), the reply thereto dated 


August 19, 1975 of the defendant and the ` 


application dated July 15, 1976 of the 
plaintiff under Section 13 (5) ‘of the Act, 


I am of the opinion that without fram- 


ing proper issues in regard to points in 
‘con between the parties relating 
to default, claim for ejectment cannot be 
adjudicated, The trial court is directed 


to- take further proceedings in the suit. 
in the light of the pleadings and the. 
applications in accordance with law in- 


clusive of framing of the issues arising 
out of the pleadings of the parties if 
necessary and to decide it in view of the 


provisions of Section 13 of the Act, and: 
thereto from time to. 


the amendments 
time. It will.be open to the parties to 
jead evidence in regard to issues, if they 
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are framed, The point relating to notice 
has ‘been decided. in this appeal, | 

16, ..No other point remains for oy 
consideration, 

“17. The result is that I accept this ap-. 
peal and’ set aside. the Judgment and 
decree of the appellate court dated Sep- 
tember: 21, 1977 of the Additional Civil 
Judge, Jodhpur and- remand the case to 
the trial court with a direction to pro- 
ceed with the suit in the light of the ob- 
servations made hereinabove in accord- 
ance with law. The costs of this appeal 
shall abide the final result of the suit, 

18. Before parting with the case, it 
may be mentioned that nothing ‘said | 
hereinabove except in regard to main- 
tainability of the suit under Section 143 
of the Act of 1965 shall prejudice any of 


the parties during its trial hereafter in 


the court below. The parties shall appear 
before the Munsiff-City (Trial Court) on 
August 28, 1980. The record of the trial 
court as well as of. the first appellate 
court shall be sent to the courts concern- 
ed before the date fixed for ‘appearance 
for the parties in the trial court, 


Appeal allowed, 
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Pusha Ram, Appellant v. Modern 
Construction Co., (P) Ltd., Kota, Respon- 
dent. ; 
Civil First Appeals Nos. 27 of 1967 and . 
101 and 97 of-1972, D/- 9-5-1980.” 
(A) Constitution of India, Art. 300- = ` 
Suit against -State Government — Should 
be in the name of the State — Misdes- 
cription of defendant as Government of 
the State instead of the State, not fatal 
— Can be corrected by Court at any 
time, (Para 13) 
(B) Contract aa (9 of pte Ss, 2 (d), 
37 — Doctrine of privity of contract — 
Applicability — Person quarrying and re- 
moving building stones and sand from 
area under Royalty Collection Contract 
of plaintiff,. statutorily liable to pay 
royalty to plaintiff — Failure to pay — 
Doctrine not applicable to suit filed 
against such person, (Para 14) 
Rajasthan Minor Mineral Conces- 





. {C) 
R: Rules (1959), Rr. 34 and 36 — Vires 





*Against order of G. N. Sharma and V.C. 
‘Mehta, Dist. JJ., Kota, D/- 30-11-1966 
and 28-3-1972, respectively, 
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of — State Government has power under 
S. 15 to make rules with regard to minor 
minerals such as building stones and sand 
— Rr. 34 and 36 not ultra vires S. 15. 
(Para 16) 


(D) Rajasthan Minor Mineral. Conces- 
sion Rules (1959), Rr. 34 and 36° 
' Royalty Collection Contract —- Validity 
— Contract being granted ‘under Rules, 
‘not forbidden by law — Not opposed to 
public policy under : Sr, .23, of Contract 
Act. (Para 17). 

. (E) RTE Minor Mineral Conces- 


sion Rules (1959), Rr,`34 and 36 (2) — 
Royalty Collection Contract — Grant of 


— R. 34 is mandatory- but R. 36 (2) is- 


directory — Word “shall” in R. 36 (2) to 
be construed as directory. 

It is well settled that the use of word 
“shall” 
particular provision is imperative, 
this prima facie inference may be rebut- 
ted by considerations, such as, object and 
scope of enactment and consequences 
flowing from such construction. Rule 36 
is only procedural and prescribed proce- 
dure for auction of a Royalty Collection 
Contract. Looking to the object of pub- 
hcation of a notification under Rule 36 
(2), the word “shall” used in Rule 36 is 


simply directory and not mandatory. jts- 


substantial compliance is sufficient.. So 
far as Rule 34 which provides 
that Royalty Collection Contracts maybe 
granted by the Government by auction 


or tender for a maximum period of two- 


' years is concerned, the-same is manda- 
tury and the Government cannot grant 
Royalty Collection -Contract in any other 
mode, Case law. reviewed, (Paras. 19, 20) 


Where the auction: for -Royalty Collec- 
tion Contract was notified in: the Gazette 
. and the auction was held on ‘the notified 

‘date which fell short by 3 days: then the 

„period of 30 days prescribed by Rule 36 
(2) and the Royalty Collection Contract 
‘ was granted by the Director of Mines and 
Geology to the highest bidder for the bid 
amount of Rs. 3,351/-, the Contract could 
-not be held to be invalid, as there was 
substantial i of Rule- 36 (2). 

(Paras 20, 21) 


(F) Rajasthan Minor Mineral Conces- 
sion Rules - (1959), Rr. 34 and. 36 —~ 
Royalty, Collection Contract — Premature 
termination under cl, 16 of contract, on 
ground of “public interest” — Govern- 
ment’s decision that cancellation is in 
‘public interest’, justiciable. 

Where the Government cancels Royalty 
Collection Contract before the expiry of 


Construction Co. 


raised a presumption that the’ 
but. 


_the 


_ty from persons 


‘pany, 
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period for which it is granted on ground 
that the termination is in ‘public interes?’ 
under cl. 16 of the Contract, Govern- 
ment’s decision. that the termination is in 
‘public interest’ is justiciable. There must 
be some nexus in between termination of. 
Contract under clause 16 of-the contract 
and the public interest: Government has 
to show by evidence how the termination. 


ig in public interest. Merely becdiise the 


Royalty Collection Contractor would 
have earned huge profits causing loss of 
revenue to Government amounting -~ to 
lacs of rupees to the State, as in the in-' 
stant case, can hardly be a ground - to. 
cancel the Contract in “public interest”, . 
Orde of Cancellation of Contract on such. 

a ground is invalid. (Para 23) 


(G) Contract Act’ (9 of 1872), S. 73 — 


Breach of contract — Suit for compen- 
sation and for accounts — Manton: 
. ability. 


Where the State prematurely terminat- 
ed Royalty Collection Contract granted. 
by it on illegal grounds and even during 
period in which the contract was 
subsisting, the State through its officers 
of Irrigation Department collected royal-- 
who removed building 
stones and sand from contract area, Con- . 


tractor’s suit against State for- accounts 


for expired period and for compensation 
or damages for unexpired period is main- 
tainable, (Para 25) . 
Cases Referred :- Chronological Paras 


-AIR 1978.SC 389 23 
AIR 1969 SC 903 * 19 - 
AIR 1968 SC 718 i l 93 
AIR 1959 Andh Pra 551 | 23 
ILR (1958) 8 Raj 872 ` 19, 21 
. AIR 1954 SC 592 19, 21 


AIR 1952 SC 181: 1952 Cri LJ 955 19. 

B. P. Agarwal, for Pusha Ram in al 
appeals: M..B. L, Bhargava, for the com- 
G. C. Kasliwal. Sr. Advocate, for 
the State and the Chief Engineer, 


JUDGMENT :— Though the appeals 
arise out of separate suits, in which sepa- 
rate judgments have been passed, but 
they relate to the same Royalty Collec- 
tion Contract, and some of issues are 
common. Therefore, it will be convenient 
to dispose of these APPR sg a common 
judgenent. 


Loa I will first adete ue facts of the 


case, 


3. A notice was published ir in the Rajas 
sthan Gazette dated May 25, 1961, under 
Rule 36 (1) of the Rajasthan Minor Mine- | 
ral -Concession Rules, 1959 (hereinafter 
referred to as the Rules) for grant of 
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several royalty collection contracts end- 
ing on March. 31, 1963 for a period of 
two years. We are presently concerned 


. with item No, 30 of the said notification 


. regarding royalty collection -contract for 
ordinary sand and building stones ex- 
cavated from the quarries in 12 villages 
of Tehsil, Bhanerorgarh, mentioned there- 
in. The. auction took place on June 22, 
1961, and the bid of Pusharam (herein- 
after referred to as the plaintiff) of Ru- 


pees 3,351/-, being the highest, the State . 


of Rajasthan granted to the plaintiff a 
right to collect royalty chargeable on or- 
dinary sand and building stones at the 
rate of 25 N.P. per tonne, as specified 
in the Rules. An order dated July 3, 
1961 granting the contract was communi- 
cated to the plaintiff, and the. plaintiff 
executed an agreement on July 10, 1961, 
which was duly registered. The Modern 
Construction Company (P) Ltd, (herein- 
after referred to as the M.C.C. Co.) had 
taken a contract for construction of main 
dam and allied buildings in Rana Pratap 
Sagar Dam, Chambal Project. This pro- 
‘ject was being executed under the Con- 
trol and Supervision of the Chief Engi- 


_ heer, Rana Pratap Sagar Dam, Chambal. 


Project, Kota. For the construction of the 
dam, the M.C.C. Co., quarried and re- 
moved building stones and ordinary sand 
since November 1961 from the 12 vil- 
lages,. mentioned in the agreement of 
royalty collection contract, given to the 
plaintiff but in spite of repeated demands 
by the plaintiff did not pay any royalty 
to. him, The Superintending Engineer (Ir- 
. rigation deducted the amount of royalty 

on the building stones and sand excavat- 
ed and removed by the M. C. C. Co, 
from the area of 12 villages under the 
contract of the plaintiff, from the month- 
ly running bills of the M. C. C. Co. 
Though, the period of contract was up to 
March 31, 1963, but purporting to act in 
pursuance of clause (16) of the agree- 
ment, the Government issued one month’s 
notice dated April 27, 1962 to terminate 
the plaintiffs contract. In the notice, the 
Government merely declared that the 
construction of Rana Pratap Sagar Dam 
is in the ‘public interest’,.The said notice 
was served. on the plaintiff on May 6, 


1962,- and. its one month’s term expired. 


on June 6. 1962. The case of the plain- 
. tiff is, that the Government of Rajasthan 
terminated the royalty collection contract 
prematurely, _arbitrarily and illegally, 


and that clause (16) of the agreement 


was not warranted by law, The ex parte ` 
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.wiṣse basis, 


order of the termination was opposed to 


the principles of natural justice, -inas- 
much as, no opportunity. to hear the 
plaintiff before -the contract was termi- 
nated was granted. 


4, The plaintiff filed suit No. 8/62 
against the M. C. C; Co., in the court of 
District Judge, Kota on May 31, 1962 for- 
the recovery of a sum of Rs, 25 ,000/~ be- 
ing the amount of royalty, which was 
payable to the plaintiff by the M. C. C. 
Co., during the subsistence of the con- 
tract ie., up to 5-6-1962, along with 
interest. The M.C.C.Co., raised vari- 
ous pleas, and also pleaded that there 
was no privity of contract between.it and 
the plaintiff; that the contract for collec- 
tion of royalty, on which the plaintiff has 
based his claim, is contrary to public 
policy and ‘public interest’, and as such 
is void, that the plaintiff is not entitled 
to charge any roya}ty from it, because 
clause 5 of the standard form of agree- 
ment, as prescribed.under the rules clear- 
ly lays down that in case where royalty 
collection contracts are given on village- 
the royalty collection con- 
tractor shall not charge any royalty from 
the Irrigation or Public Works Depart- 
ment. contractors on such minerals, as 
are certified by the Executive Engineer, 
concerned, as required for Government 
work; that the agreement does not come 


‘under the term ‘royalty collection con- 


tract’, as defined under Rule 3 (9) of the 
Rules, that Rule 34 of the Rules is ultra 
vires of Section 15 of the Mines and 
Minerals (Regulation and Development) 
Act,-1957 (hereinafter referred to as the 
Act); that the auction of the royalty col- 
lection contract was in violation of the 
procedure prescribed in Rule 36 of. the 
Rules, and as such the contract is bad 
ab initio, and cannot be the basis of the 
suit. 


5, In this suit, at the fag end, an ap- 
plication was. filed on behalf of the plain- 


-tiff to bring the State also as one of de- 


fendants on record, because during the 
trial of the case, it transpired that the 
State through the Superintending Engi- 
neer (Irrigation) has deducted the royal- 
ty on the building stones and sand used 
by the M. C. C. Co., in construction of 
the dam and ‘removed from the.area of 
royalty collection contract of the plain- 
tiff. Though that application was not con- 
tested on behalf of the M. C. C. Co., but 
the learned District Judge disallowed: it 
on the ground of limitation, 
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6. The learned District Judge framed 
t8 issues, as mentioned in his judgment, 
and after trial of the issues, except issue 
No. 11 with regard to the invalidity of 
contract, decided all other issues for the 
plaintiff, but under issue No, 11 the 
learned District Judge held that Rule 36 
(1) of .the Rules was mandatory, and be- 
cause the auction took place before the 
expiry of 30 days of the notification, the 
same was not valid, and the agreement 
entered into between the parties was in- 
_ valid and inoperative ab initio, The suit 
of the plaintiff was dismissed. 


7. During the pendency of suit No. 3/62, 
it appears that the plaintiff filed another 
suit (15/64) on 17-8-1964 for accounts not 
only for the period the contract was sub- 
sisting, but also for the unexpired périod 
of the contract, ie., 6-6-1962.to 31-3-1963. 
The plaintiff came out with the case that 
the defendants taking undue advantage 
of their position and authority forbade 
all the contractors from paying the royal- 
ty on minor minerals building stones and 
sand to the plaintiff, and the defendant 
No, 2 himself charged and collected 
royalty from the confractors excavating 
sand and stones from the area under 
royalty collection contract of the plain- 
tiff, The defendants thus, in the eye of 
law, acted either as agents of the plain- 
tiffs or as intermeddlers with the 
moneys and property of the plaintiff, and 
as such are liable to render accounts and 
make over all amounts of royalty collec- 
| tions to the plaintiff. 


8. The Government of Rajasthan and 
the Chief Engineer, Rana Pratap Sagar 
Dam, almost raised the same pleas, which 
were raised in the earlier suit by the 
M. C. C. Co. It was pleaded that royalty 
was not collected on the building stones 
and sand used in the construction of the 
dam as an agent of the plaintiff; that alf 
the contractors, who excavated and re- 
moved building stones and sand from the 
area under the contract of the plaintiff 
are necessary parties that the minor mi- 
nerals in question were all used by the 
Irrigation Department Contractors for 
Rana Pratap Sagar Project, and under 
clause (5) of the terms and conditions of 
the indenture dated July 10, 1961, the 
plaintiff is not entitled to get any royal- 
ty on them, that the State is not bound 
by the acts of its officers, who auctioned 
the contract before the expiry of 30 clear 
‘days from the publication of the notifi- 
cation, and as such no binding contract 
enforceable by law was brought into ex- 
istence; that the contract was granted to 
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the plaintiff by the officers concerned for 
only Rs, 3,351/-, and the plaintiff would 
have collected lacs of rupees by way of 
royalty and the State exchequer would 
have been deprived of lacs of rupees. — 
This was contrary to ‘public interest’, 
and might be one of the considerations 
for terminating the so-called contract; 
that the Government of Rajasthan is the 
sole judge to decide, whether the con- 
tract, as alleged, was in the ‘public in- 
terest? or not, and the Government of 
Rajasthan having so decided, its decision 
is not justiciable; that the Government of 
Rajasthan is not juristic person and the 
plaintiff should have brought the suit 
against the State of Rajasthan. The pre- 
sent suit is not maintainable. 


§. On the pleadings of the parties, the 
learned District Judge framed as many as 
13 issues, but it is not necessary to re- 
produce them here, as they are contain- 
ed in the judgment of the learned Dist- 
rict Judge, and I will confine myself to 
the points on which arguments have been 
advanced. 


10. The learned District Judge, after 
recording the evidence of the parties, de- 
cided all the issues in favour of the 
plaintiff, except issue No, 12, which is 
corresponding to issue No. 11 of Civil 
Suit No. 8/62. In view of his finding on 
issue No. 12, the learned District Judge 
dismissed the suit for accounts, even 
though -holding that the State is liable to 
account and decreed the suit of the plain- 
tiff only for the refund of Rs. 3,351/-. 


i}. Two appeals were filed, one by 
the plaintiff against the judgment and 
decree of the learned District ‘Judge re- 
fusing to decree the suit for accounts, 
and the other by the defendants against 
the judgment and decree of the learned 
District Judge decreeing the suit for Ru- 
pees 3,351/~, 


12. The points, which have been agi- 
tated before this Court in the three ap- 
peals, and as such which need to be dealt 
with, are as follows :— 

1. Whether in the contract of the pre- 
sent nature, it is necessary that there 
should be privity of contract in between 
the plaintiff and the M. C. C. Co., and 
whether the suit against the M.. C. C. Co., 
is not maintainable? 

2, Whether the suit No. 15/64, as fram 
ed, is not maintainable, because it has 
been filed against the Government of 
Rajasthan, and not the State? 

3. Whether the royalty collection con- 
tract dated July 13, 1961 ifs valid and 
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enforceable, and: can be, the basis of the 
suit? 

4. If the answer to point No. 8 is in 
favour of the plaintiff and against the 
defendants, then whether the termination 
of the royalty collection. contract with 
effect frorn 6-6-1962 was legal? : 

5. Whether the defendants in suit No. 
15/84 are liable to account. to the plain- 
tiff for the amount of royalty on building 
stones and sand collected’ by defendant 
No. 2 from the M. C. C. Company. > 


13. Point 1 (2?) Mr. G. C. Kastiwal, 


Senior Advocate, for the State has con- 
tended that under Article 300 of the Con- 
stitution of. India, the Suit No, 15/64 
should have been filed in the name of 
the State, but has been filed against the 
Government of Rajasthan, and, therefore, 
the suit isnot properly framed. He fur- 
ther contends that under Section 79, 
C. P. C. the defendant should have been 
the State, and not. the Government of 












case of a suit against the Government 
Rajasthan, the defendant should be 
amed as the State. But, a look at the 
judgment of the learned District Judge 
hows that, no issue was struck on this 
ontroversy. Moreover, the- alleged defect 
is one with regard to misdiscription of 
the parties, and is not fatal. | The mere 


be mentioned here that, 
appeal is ‘concerned, it has been filed 
against the State of Rajasthan, and not 
against the Government of Rajasthan. 
Therefore, this defect is not fatal to the 
case of the plaintiff, and point No. 1 
(27), as framed is decided accordingly. 
14. Point 2 (1?). The relevant issue in 
Suit No. 8/62 with regard to this contro- 
versy is issue No, 5. The doctrine of 
privity of the contract, though often 
criticised and sometimes modified is still 
received as a fundamental assumption of 


the common law, and ordinarily 
a stranger to the contract ean 
neither sue or be sued on the 


basis of H. But, this doctrine | is 
hardly attracted in the facts and circum- 
stances of this case.. Royalty. of building 
stones and sand excavated and removed 
from the quarries was payable under the 
rules and this position of law can hard- 
| ly be disputed. The State through its 
g..Department could recover such 
royalty, but instead of recovering it it- 
self, the State under Rule 34 read with 
ule 36 of the Rules gave the royalty 
collection contract to the plaintiff. There- 
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royalty was payable under the Rules ‘that 


the building stones..and ‘sand. -excavated 
from the quarries from the area under 


the contract of the plaintiff, and it was 


the statutory liability of the M. C. C, Con 
and other contractors, who excavated and 
removed, stones and sand to pay the 
royalty at- the prescribed rate either’ to 
the Government. or if the Government 
gave the royalty collection contract to 
other person then to that person. It may 
be mentioned here that it is the case of 
the, State that royalty was payable, 
though ` if is not disputed that it was pay- 
able.to the plaintiff or to the State, The 
State through its Irrigation Department 
deducted the amount of royalty on the 
building stones and excavated and 
removed ‘by the M. C. C. Ço. from the 
area under the contract of the plaintiff. 
Therefore, as already observed above, th 
doctrine of privity of contract is hardly 
attracted ‘in the instant case, and the 
M. C. C. Co.; was liable to pay royalty on 
such of the building stones and sand, 


-which were quarried and removed by 


them from the area. under the contract of! 
the plaintiff. ` 


15. it is no longer disputed that so 
far as the ML C.C. Co., is concerned, the 
amount of royalty has been deducted 
from his bills by the concerned Super- 
intending Engineer (Irrigation). In Civil 
Suit No. 8/62, the learned District Judge 
hes himself observed (at page 101 of the 
Paper Book) of Civil Appeal No. 27/67 


. that, the: Government have realised the 


royalty themselves for which they gave 
the contract. the contractor has no auth- 
ority to realise it over again from the 
same person. He can seek remedy against 
the Government.” But, as the State was 
not a party in that case, no relief could 
be granted to the plaintiff, but as during 
the pendency of the earlier suit. No. 8/62,- 
the plaintiff filed suit No, 15/64 . against 
the State and another ‘for accounts, and 
as the appeal in that case are also be- 
ing disposed of by this very judgment, 
I'am of the opinion that so far as the 
ML. C. C. Co., is concerned, it having paid 
the royalty on the building stones and 
sand excavated from the contract area of 
the plaintiff to the State, and the State 
having deducted the amount of royalty 
from. the bills of the M.C. C. Co., so. far 
the M. C. C. Co., is concerned, it cannot: 
be. asked over again to. pay the amount 
of royalty. to the plaintiff, even if it is 
held ultimately in these appeals that the. 
contract was valid, and the. plaintiff is. 
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entitled ‘to the amount of royalty under 
his royalty collection contract, Therefore, 
so far as the appeal No. 27/67 against the 
M. C. C. Co, is concerned, in the facts 
- mentioned earlier, it will not be in the 
interest of justice to accept it, and the 
same is’ dismissed. E 


16. Point No, 3 — I will divide this 
. point into two. parts, It is first to be seen 
as to whether the agreement dated July 
10, 1961 is contrary to ‘public policy’. It 
is next to be seen, as to whether it is 
void ab initio for non-compliance of R. 36 
(1) of the Rules. Before, I proceed to 
deal -with these points, it may be observ- 
ed. that the argument of the learned Gov- 
ernment Advocate that Rules 34 and 36 
are contrary to Section 15 of the Act has 
no force, It is not disputed that building 
stones and sand are minor minerals with- 
in the meaning of Section 3 (e) of the 
Act. Section 15 (1) of the Act, as it stood 
prior to amendment of 1972, which came 
into force from 13-9-1972 did not auth- 
orise the State Government to make 
Rules for regulating the grant of other 
mineral concessions. Sub-section (1) of 
Section 15, as it stood prior to the afore- 
said amendment was, “The State Gov- 
emment may by notification in the offi- 
cial Gazette, make rules for regulating 
the grant of. prospecting licence and 
minor leases in respect of minor minerals 
and for purposes connected therewith.” 
After the amendment, the words “pro- 
specting licence and minor leases” were 
substituted by the words “quarry leases, 
minor leases or other mineral conces- 
sions.” A perusal of Section 15 of the Act 
will make it amply clear that so far as 
the sphere of minor minerals is concern- 
ed, it was the State Government which 
had to make rules with regard to them. 
It. is the State Government which is em- 
powered to prescribe and modify -the 
` rates of royalty for minor minerals and 
to provide the mode of its recovery. 
Even prior to the amendment, the State 
was empowered to make rules for the 
purpose connected with the minor mine- 
rals. Moreover, in the written statement, 
no objection to that effect was taken and 
no issue was struck. Therefore, I am un- 
able to agree with the submission of the 
learned -Advocate ‘that Rules 34 and 36 
of the Rules are ultra vires to the powers 
under Section 15 of the Act of the State 
Government, l 

17. Reverting to the two points fram- 
ed earlier, so far as the invalidity of the 
contract is concerned, it may be stated 


that it is the case of the State itself that: 
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‘public policy under Section 23 of 
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the royalty collection contract was grant= 
ed in accordance with the Rules framed. 
under Section 15 of the Act by the State. 
Government. It can, therefore, not be. 


. said that the grant of royalty collection. 


contract was forbidden by law or that if. 
permitted it would defeat the provisions 


-of any law, or is such which the Court 


regards as immoral] or opposed. to ‘public’ 

policy.” Even prior to the present inden- ` 
ture dated July 10, 1961, under the rules, 
royalty collection contract had been. . 
given to somebody else for a petty sum. 
of Rs. 200/-. Not only this, even many. 
other royalty collection. contracts were 
being. given by the State Government 
under the Rules. The royalty collection 
contract, therefore, having been granted 
under the Rules, cannot be said to be 
opposed to ‘public policy’, and there is 
no material on record as to how the 
agreement is against the public policy. It 
further appears from the judgment of 
the learned District Judge dated March 
28, 1972 that the learned Government 
Advocate did not press -issue No, 19 
framed on this controversy, and rightly 
so. To my mind, the indenture dated July 
10, 1961 is not such which is against the 
th 













Contract Act. 


18. Taking the other limb of Point 
No, 3, as to whether the contract dated 
July 10, 1961 is invalid, the procedure 
prescribed under Rule 36 (1) of the Rules- 
having not been complied with, it is con- 
tended by the learned Advocate for the 
plaintiff that Rule 36 (1) of the Rules is 
not mandatory and it has been substan- 
tially complied with. He, therefore, sub- 
mits that the approach of the learned 
District Judge that this rule was manda- 


-tory and as such the indenture dated July 


10, 1961 is void ab initio and cannot he 
made the basis of the suit is not correct. 
It can no longer be disputed that the 
Director of Mines and Geology, Govern- 
ment of Rajasthan, was the competent 
person to grant royalty collection con- 
tract of the value of Rs. 3,351/-. Under 
Schedule (2) of the Rules,- the Director 
of Mines and Geology has powers under 
Rule 34 (1) of the Rules to grant royalty 
collection ‘contract by auction or tender, 
provided the value of it is not more than 
Rs. 10,000/-, and, provided further that it 
does not record a fall in the value ex- 
ceeding 25% over the ‘value of the last 
year. Even the learned Advocate for ‘the 
State does not dispute ‘that the Director 
of Mines and Geology ‘had the powers 
to” grant royalty. collection contract *: to 
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venue of a State is involved and. because 
the auction took place 3 days earlier than 
30 days, the period prescribed for auc- 
tion from the date of publication, . the 
contract is rendered void, It will be use- 
ful to reproduce Rr. 34 and 36 of the 
Rules, so far as they are relevant :— 


“34, Grant of royalty collection con- 
tract by auction or tender. — (1) Royalty 
collection contracts may be granted by 
the Government by auction or tender for 
a maximum period of two years after 
which no extension shall be granted. 


(2) The amount to be paid annually by 
the royalty collection contractor to the 
Government shall be determined in auc- 
tion or by tender to be submitted for ac- 
ceptance by the authority competent to 
grant the contract. 

. (3) Royalty Collection Contract shall 
be granted only in such areas as the Gov- 
ernment may, by general or special order 
direct.” 


. “36. Procedure for auction — The fol- 
lowing shall be the procedure for hold- 
ing auctions under Rules 20 and 34:— 
(1) the auction shall be notified in the 
Rajasthan Gazette on the notice boards 
of the Directors and Mining Engineer or 
Assistant Mining Engineer’s Offices and 
at least in one newspaper having wide 
circulation in the locality nearest to the 
area in question; 


(2) the notifiction shall be published at 
least 30 days before the date of auction 
and it shall mention the terms and condi- 
tions of the auction and the lease or the 
royalty collection contract, as the case 
may be. A copy of the notification shall 
be sent to the Head of the Panchayat or 
Municipal Board having jurisdiction over 
the area in question.” ` 


19. The learned District Judge plac- 
ing reliance on Lajjaram v. State of 
Rajasthan ILR (1958) 8 Raj 782, and 
Guruswami v, State of Mysore AIR 1954 
SC 592, has held that non-compliance 
with the procedure under Rule 36 (2) is 
not an irregularity but illegality, which 
cannot be waived, and there can be no 
estoppel against the Government. But to 
my mind, the learned District Judge has 
not correctly applied the two authorities 
on -the facts of the instant case. It is not 
disputed that the auction for the royalty 
collection contract in dispute was. notified 
in the Rajasthan Gazette dated 25-5-1961, 
and the auction took place on 22-6-1961, 
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it is stated that the. 
officers had to act in accordance with the. 
Rules, more so, when the question of re-. 
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Łe., before the expiry of 30 days . from. 
the publication of the notification, Sub-. 
rule (2) of Rule 36 of the Rules requires. 
that the notification shall be published- 
at least 30 days before the. date of auc-. 
tion, and it must contain the terms and 
conditions of the auction. It is not dis-— 
puted that it was published in a Hindi’ 
paper ‘Kolahal’ also. The prospective bid- 
ders, who had to take part in the auc-: 
tion had no control over those, who pub- 
lished the notification in the official Ga-: 
zette for the auction of royalty collection 
contract, It was observed by S. R. Das, J., 
as his Lordship then was, in Dattatraya 
Moreshawar v. State of Bombay AIR 
1952 SC 181 at p. 185, " it is well settled 
that generally speaking, the- provisions 
of Statute creating public duties are 
directory, and those conferring private 
rights are imperative. When the provi- 
sions of a Statute relate to the perform- 
ance of a public duty, and the case is 
such that to hold null and void, acts 
done in neglect of this duty. would work 
serious general inconvenience or injustice 
to persons who have no contro] over 
those entrusted -with the duty, and at the 
same time would not promote the main 
object of the Legislature, it has been the 
practice of the Courts to hold such provi- 
sions to be directory only, the neglect. of 
them not affecting the validity of the 
acts done.” In State of Punjab v. Satya 
Pal Dang (AIR 1969 SC 903), Hidayat- 
ullah, C, J., as he then was in Para 30 
observed as follows :— 


“In those cases where strict compliance 
is indicated to be a condition precedent 
to the validity of the act itself, the neg- 
lect to perform it is indicated as fatal. 
But, in cases where although a public 
duty is imposed and the manner of per- 
formance is also indicated in imperative 
language, the provision is usually. regard- 
ed as merély directory when general in- 
justice or inconvenience results to others 
and that have no control over’ those ex- 
ercising the duty.” 


20. It is well settled ‘that generally 
the use of word “shall’ raised a presump- 
tion that the particular provision is im- 
perative; but this prima facie inference 
may be rebutted by considerations, such 
as, object and scope of enactment, and 
the consequences, flowing from such con- 
struction. There are numerous cases 
where the word “shall” has been con- 
strued as merely directory. „So far as 
Rule 34, which provides that the royalty 
collection contracts may be granted by 
the Government by ‘auction er tender for 
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a maximum period of two years, is con- 
cerned, the same is. mandatory, and, if 
Jat all it is desired by the Government to 
grant a royalty collection contract, it can 
only do so either by auction or tender 
and in no other mode. But, Rule 36 is 
only procedural and prescribed procedure 
for auction of a royalty collection con- 
‘tract. The object of publication of a 
notice of auction in the Rajasthan Gaz- 
ette is, that it must give sufficient notice 
to the prospective bidders about the 
terms and conditions of the auction, and 
the date when it is to take place, A dis- 
tinction has to be made. Whether the 
procedure is not at all followed, ie. 
where the notification for the auction of 
royalty collection contract is not notified 
at all in the Rajasthan Gazette, and in 
those cases where a notification is pub- 
- lished, but it falls short by a few days. 
In the instant case, it has fallen short 
only by three days, it contained the date 
of the auction of the royalty collection 
contract in dispute, and thereby suffici- 
ent notice was given to the prospective 
bidders to participate in the bid. It is 
clearly provided in sub-rule (5) of R. 3¢ 
that no ‘bids shall be regarded as accept- 
ed unless confirmed by the Government 
or the competent authority, which in this 
case was Director of Mines and Geology, 
who accepted the bid, issued an order 
and thereafter the contract was duly 
registered in accordance with law. There- 
fore, notwithstanding the fact that in 
ub-rule (2) of Rule 36, the word “shall” 
has been used, to my mind: it cannot -be 
held that Rule 36 is mandatory, and to 
my mind it is simply directory, and sub- 
stantial compliance of it is sufficient, 
which has been done in this case. To hold 
otherwise, may render all the royalty 
collection contracts as invalid and will 
lead to general injustice and inconveni- 
ence to those who had absolutely no con- 
trol over the officers who are responsible 
for holding the auction three days before 
the expiry of thirty days of the publica- 
tion of the notification. Jt is common 
knowledge that notification from the 
various departments are sent to the Gov- 
ernment press for publication in the offi- 
cial gazette, and for unknown reasons 
there. may be some delay in. publication 
of the notification. The yearly contracts 
are to expire, and if they are not auc- 
tioned before the expiry of the year, then 
either the period of the contract of the 
earlier contractors has to be extended or 
there may be no contractor after the ex- 


piry of the earlier contract till such time 
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as. the new bids are called and accepted. 
In such cases, there may be loss of Gov- 
ernment revenue. Therefore, looking to 
the object of publication of a notification 
under Rule 36 (2) of the Rules, I am of 
the opinion that it is directory, and its 
substantial compliance ìs suffictent, 

21. I have already said above that the 
rulings relied on by the learned District- 
Judge and referred to earlier do not ap- 
ply to the facts of the instant case. In 
Lajjaram’s case (ILR (1958) 8 Raj 782) 
(supra) it was only held on the strength 
of Guruswami’s case (AIR 1954 SC 592} 
(supra) that if royalty collection is to ba 
farmed out to contractors, there are only 
two ways of doing it, as provided in sub- 
rule (2) of Rule 34, viz., either by auc- 
tion or by tender. It was not a case 
where the provisions of the rules . with 
regard to the procedure to be adopted in 
the auction were held to be mandatory. 
In Guruswami’s case also, the Act and 
the relevant rules provided that liquor 
licencing in the State of Mysore can only 
be done in certain specified ways, and it 
was held that any discretion, as is left to 
the authorities is strictly controlled by 
Statute and Rule. Therefore, the learned 
District Judge was not right when he ob- 
served that the period of at least 30 days 
notice of auction from the date of publi- 
cation in the gazette is mandatory. As al- 
ready observed, tt is only directory, and 
its substantial compliance is sufficient, 
which has been done in this case, There-: 
fore, issue No. 11 of suit No. 8/62 ana 
issue No, 12 of suit No. 15/64 are decid- 
ed for the plaintiff and against the defen- 
dants, and the finding of the learned 
District Judge is accordingly reversed. ` 


22. Point No, 4 — The Government in 
cancelling the contract dated July 10, 
1961 purported to act under clause 16 of 
the agreement, which is as follows :— — 

“16. The contract may be terminated 
by the State Government, if considered 
by it to be in the ‘public interest’? by giv- 
ing one month’s notice.” 


23. Tt has already been mentioned 
above that the suit for accounts was filed 
for the expired period of the contract ie. 
from July 3rd, 1961 to 5-6-1962, and also 
for the unexpired period of the contract 
up to 31-3-1963. A look at the agreement 
dated July 10, 1961 (Ex. 1) in Civil Suit 
No. 15/64 (at pages 126 onwards of the 
Paper Book) will show that there are two 
clauses in the agreement dealing with 
the cancéllation of the contract. The first 
is clause 13 under which in case of de- 
fault in the due observance of the terms 
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and conditions of the contract, the con- 
tract can be terminated by the Govern- 
ment by giving. one month’s notice, and 
the other is clause 16, which has already 
been extracted above. 
lier, the Government has only purported 
to act under clause 16 of the agreement 
(Ex. 1) on the ground that the cancella- 
tion is in ‘public interest’, It can hardly. 
be disputed that the decision of.the Gov- 
ernment that the termination. of the con- 
tract by it is in ‘public interest’ is justi- 
ciable, In Yarlagadda China Rattayya v. 
Donepudi Venkataramayya, AIR 1959 
Andh Pra 551, it has been held that it 
is always open -to canvass. the. grounds 
urged in justification of a cancellation of 
a contract in a Court of Law, and it is 
quite competent for a court to review 
bona fides, go into the motive underlying 
such actions, and if the Court is satisfied 
that they are inadequate or insufficient, 
it will certainly set aside ‘the order of 
cancellation of the contract. In the Union 
of India v. Anglo. Afghan Agencies, AIR 
1968 SC 718, their Lordships have observ- 
ed that under our jurisprudence the Gov- 
ernment cannot claim to be the Judge of 
its obligation to the citizen of an ex parte 
circumstances in 













1962 will show that two grounds have 
been mentioned therein for the cancella- 
tion of the contract, the first is that large 
quantity of stones and sand from the 
quarries under the contract of the plain- 
. {iff are required for construction of Rana 
Pratap Sagar Dam, and the second is 


is even the case of the State that royalty 
was collected from the contractor, and 
even under the agreement entered into 
Iby the M. C.C. Co., with the State Gov- 
ernment for execution of the project 
ana Pratap Sagar Dam there was a 
clause which clearly makes the contractor 
liable to pay royalty ete. on construc- 
tion of the dam. In other words, the State 
does not dispute ’ that the royalty was 
chargeable from the contractor. on the 
building stones and sand aid and 
removed by him from the various quar- 
ries. Therefore, the mere fact that large 
quantities of stones and sand were to þe 
‘used in the project by the contractors, 

hen the contractor was in any case to 
pay royalty on the building stones and 
sand, cannot. be a ground of termination 


' Pusha Ram v.. Modern. Construction Co. 
of contract in. 


As observed ear- 
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-‘public interest’ under 
cl. 16 ‘of. the agreement, . It is. nowhere 
mentioned .m Ex, 18. that the -can- 
cellation of .the royalty. collection con- 
tract was in. ‘public interest’, and -all that 
is- mentioned .is that the construction of 


` Rana Pratap Sagar Dam is considered by. 
‘the State Government to be in ‘public 


interest’. Even in the written statement 
filed on behalf of the State and another 
in para 30, all: that has-been mentioned]. 
is that if the contract was permitted to 
subsist, the State exchequer would have 
been deprived .of lacs of rupees and this 
was contrary to public interest, and 
might be one of the -considerations for! 
terminating the so called contracts, No 
doubt, the law permits the defendant to 
justify the repudiation of the contract on 
any ground. which existed at the time of 
repudiation, whether or not it was stated 
in the correspondence, (See Juggilal 
Kamlapat v, Pratapmal Rameshwar, (AIR 
1978 SC 389) ). But, no evidence has been 
led on behalf of the defendants as to 
how ‘the termination or cancellation of 
the contract dated July 10, 1961 was in 
‘public. - interest’. There must be some 
nexus in between the cancellation of the 
contract under clause 16 of the agree- 
ment and the ‘public interest’, and mere- 
ly after grant of royalty collection con- 
tract, the project Rana Pratap Sagar Dam 
was taken in hand, which required large 
quantities of stones and. sand on which 
large amount of royalty would have been 
paid by the contractor, it cannot be said 
that it was in the public interest to can- 
cel the contract. It can hardly be disput- 
ed by the State that while giving tenders 
and quoting rates for a particular work, 
the contractor quote its rates also on the 
basis of royalty on any material, if pay- 
able and, if thereafter the contractor has 
to- pay the royalty, which may be.a huge 
amount, it cannot be said that the can- 
cellation of the royalty collection con- 
tract is in ‘public mterest’, Therefore, 
merely because the plaintiff would have 
earned huge profits causing loss of reve- 
nue amounting to lacs of rupees to the 
State can hardly be a ground to cancel 
the contract of the plaintiff in ‘public 
interest’, There is no material on record 


' that the termination of the plaintiffs con- 


tract was in ‘public interest’. It appears 
that if was at the behest of the irriga- 
tion authorities of the Chambal Project 
that the contract of the plaintiff was can- 
celled, as in view of the irrigation auth- 
orities the plaintiff would have made 


huge profits by way of royalty, the pro- 


- from the contractors and even 
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" fits © which should ‘otherwise go to the 
' State. I; therefore, uphold the finding of 
"= the learned District Judge on this issue 
And hold that the termination of the con- 

tract by Ex. 13 does. not appear to be in 
' public interest’, and, therefore, the ter- 


'‘Imindtion order is invalid: It is also in- 


= |valid, because it was‘cancelled without 
` granting any opportunity to the plaintiff 
~ {of hearing, which was necessary in the 
facts and circumstances of this case, 


24. Point No, 5 — It is contended by 
‘the learned Government Advocate that 
the rights and liabilities of the plaintiff 
- flow from Ex. 1, agreement dated July 
'40,-1961. Under it, the plaintiff had only 
a right to collect royalty from quarry 
holders or from persons quarrying or re- 
-moving stones excavated from the: quar- 
- ries: of such quarry holders. He submits 
‘that: unless the plaintiff pleads and 
proves that the contractors of the Irriga- 
‘tion Department including the M. C. C. 
Co., removed stones and sand excavated 
from the quarries of the quarry holders, 
he is not entitled to recover any royalty 
if the 
‘ Government: has recovered royalty from 
the contractors who did not remove the 
building stones and sand from the quar- 
--ries of the quarry holders, the plaintiff is 
‘not entitled to recover the amount from 


the Government, The learned counsel: for’ 


the plaintiff submits that this is a new 
` plea, which is being raised for the first 
time and the fact of the stones and sand 
having been brought by the contractors 
from the quarry holders within. the area 
of the contract of the plaintiff was never 
disputed nor challenged either in the cor- 
- respondence which passed prior to the 
filing of the suit, nor in the written 
statement. It is well settled that no party 
can be allowed to set up a new case and, 
- therefore, because it was never challeng- 
ed. rather it' was admitted that the build- 
ing stones and sand were removed by 
the contractors from the quarry holders 


`. within: the contract area of the plaintiff, 
‘the learned Government Advocate cannot 


be allowed to argue this’ case for the first 
time. as-it is not a pure question of law . 
and is more factual than legal. 


25. - It is next contended by the learn- 
ed Government, Advocate that under 
<. Clause >(4) of-the agreement (Ex. 1) it was 
. the duty of the: contractor to collect 
- royalty at quarry..mouth. from the minor 
minerals excavated and despatched, and, 
. if the royalty is not paid at the quarry . 


mouth, then to recover royalty at any ` 
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‘place near the quarry, provided that 
such place is fixed, and prior approval 
thereto has been obtained in writing 
from the Director, Mining Engineer/As- 
sistant Mining Engineer. It is further 
submitted -that under clause 14 of the 
agreement (Ex. 1), the contractor had to 
make his own arrangements for collec- 
tion of royalty, and the State Govern- 
ment was not responsible, if any quarry 
holder refuses to pay any royalty to the 
contractor. The learned .Government 
Advocate, therefore, submits that if the 
contractor failed to recover royalty un- 


‘der the agreement from the contractors, 


(for) the excavated or removed building 
stones and sand, he is himself to be 
blamed and even if the State has recover- 
ed the royalty, it cannot be called upon 
to account to the plaintiff. To my mind, 
the royalty in this case could not be col- 
lected from the contractors, because the 
Irrigation Department deducted the 
amount of royalty from the bills of the 
contractors, and the Irrigation authorities 
never wanted its contractors to pay the 
royalty to the plaintiff, who was the 
royalty collection contractor of the area. 
Therefore, the State through the officers 
of the Irrigation Department recovered 
the amount which was payable under 
Ex. 1, to which the State was a party to 
the plaintiff, The suit of the plaintiff is 
based for the expired period of the con- 
tract on the ground that the Government 
put obstructions in the recovery of ‘the 
royalty from its contractors, and it has 
recovered it. For the unexpired period of 
contract, the suit is based for compensa- 
tion or damages on the ground of breach 
of contract by terminating it illegally 
and under S, 73 of the Contract Act, the 
principle for award of damages or com- 
pensation is, that as far as possible, the 
party injured by the other party’s breach 
of contract is entitled to such money 
compensation, as will put- him in the 
position, he. would have been but for the 
breach. The plaintiff has no accounts 
and has no means to know as to what 
amount of royalty was - recovered from 
the different contractors by the Irriga- 
tion Department from the quarry holders 
within the contract area of the plaintiff. 
The plaintiff has also no means to know 


-for the unexpired period of the contract 


as to what amount of royalty had been 
recovered from the bills of the contra- 
ctors by the State through its Urrigation 
Department. The State cannot be said 
to be an agent-of the plaintiff for recover- 
ing the amount of royalty. But, the State 
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was a. party to the 
dated July 10, 1961, under which the 


plaintiff was -entitled to recover royalty . 


in his contract area on building stones 
and sand excavated from. quarry holders, 
and the State through its officers not only 


put up obstructions and did not allow. 


the plaintiff to. recover the royalty, but 
it has recovered the royalty amount and 


thereby committed a breach of the 
terms of the agreement. Under O. 20, 
Rule 16. C. P. C., in a suit for an ac- 


count of pecuniary transactions, (1) be- 
tween a. principal and an agent, and (2) 
in any. other suit not provided under 
Order 20, where it is necessary to ascer- 
tain the amount of money due to or from 
any party, 
count should be taken, then the court 
shall before passing a final decree pass 
a preliminary decree directing such ac- 


counts to be taken, as its thinks fit. To. 


my mind, in equity, a suit for account is 
always maintainable where there are 
circumstances of special nature and com- 
plication necessitating the taking of ac- 
counts. It is not disputed that complete 
and correct accounts arè with the defen- 
dants, and this position is not denied by 
the defendants. As already observed 
above, the plaintiff is not in a position 
to know as to what amount of. royalty 
during the expired period of the con- 
‘ract, or/and during the unexpired period 
of contract was recovered by the defen- 
lants from the bills of the contractors 
m the building stones and sand excavat- 
>d and removed from the quarry holders 
within the contract area of the plaintiff. 
ind used in the construction of the dam. 
Therefore, in the special facts and cir- 
sumstances of this case, it is a fit case in 
vhich the suit for accounts of the plain- 
iff should be decreed against the State. 


‘26. Before 
would like to observe that the Govern- 
nent having itself. given the royalty col- 
ection contract to the plaintiff, it- was 
10t befitting on behalf of the Govern- 
nent-to have recovered the royalty’ from 
he contract ‘area of the plaintiff from 
he different contractors. -The Govern- 
nent having realised the amount of 
‘oyalty, which amount should: have gone 
o the plaintiff, but could not go, because 
he Officers of the Government intermed- 
Hed and recovered thé amount them- 
elves, should - not have -contested the 


uit for accounts: and: should have come . 
ut: with an offer: at least for the -un- - 
xpired, period..of. the contract that it.is . 


villing to pay the amount of . royalty 
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agreement (Ex. 1). 


the court. feels that an ac- ’ 


parting with this case, I- 
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collected by it from the contractors for 
building stones and sand removed. from 
the area of the. plaintiff. The Govern- 
ment in a democracy should set up ex- 
amples of morality, . so that its subject 
may. follow the moral so set, But, the 
curious stand, which has been taken’ by 
the State Government that the royalty 
collection contract, which was given by 
it, was against public policy, and the 
plaintiff is not entitled for accounts, is 
such which cannot be approved. 

' 27. In the result, the appeal No. 27/67 
is dismissed, but the costs are made easy. 
The. appeal No. 97/72 of thé plaintiff. is 
hereby accepted. The judgment and 
decree: of the learned District- Judge, 


‘Kota is hereby set aside, The suit of the 


plaintiff for accounts against the defen- 
dants is decreed, and as it is necessary to 
ascertain the amount of money due -to 
the. plaintiff from the defendants,: the 
accounts should be taken: Therefore, a 
preliminary decree for accounts in favour 
of the plaintiff and against the defen- 
dants in Civil Suit No. 15/67 is passed, 
and it is directed that the accounts of 
royalty amount received or deducted by 
the defendants from the bills. of the 
contractors on the building stones and 
sand, removed from the contract area of 
the plaintiff during the period 3-7-1961 
to 3-3-1963 be taken. The accounts in 
the office of defendant (2) or his subor- 
dinates with regard to: deduction of the 
royalty amount from the bills of the 
contractors on building stones and sand 
brought from the contract area of the 
plaintiff shall be taken as prima facie 
evidence on .the truth of the matters 
therein contained, but the parties will be 
at liberty .to raise such objection, as they 
may be advised, The trial court is di- 
rected.to appoint a Commissioner to take 
accounts between the parties and while 
taking the accounts, the 
shall give due credit to the defendants 
for Rs. -3,351/-, which the plaintiff. was 
reqtired to deposit as contract money 


- for the second year of the contract. The 


plaintiff shall get costs of this suit 
throughout from the defendants in 
Civil Suit No. 15/64. As the suit .of the 
plaintiff for accounts has been decreed, 
it could not have been decreed for 
Rs, 3,351/-, and therefore, that part of 
the decree of the learned District Judge, 
Kota is set aside; This also disposes of 
the appeal No. 101/72 of the State. The 
costs: of this State appeal ‘are made’ easy. 
— Ordered a 


Commissioner . 
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Ghisulal, Appellant y. Hazi Mahammed 
and others, Respondents. 

Second Appeal No, 302 of 1969, Dj- 
7~2-1980.* 

Negotiable Instruments Act (26 of 
1881), Sections 27, 28 — Promissory note 
-~ Execution — Pre-note not indicating 
that it was really executed by a partner 
for or on behalf of the firm — Partners 
other than executant cannot be held 
liable on it. 


Where the executant of the - pro-not® 
described himself as the proprietor of a 
firm but did not clearly indicate tha 
the promissory note was really execut- 
ed by him as a partner of the firm for 
or on behalf of the firm, the other part- 
ners in the firm could not be held liable 
on the pro-note. The firm’s name must 
be disclosed in some such manner that 
upon fair interpretation of the promis- 
sory note it must appear that the firm 
was the real person liable upon the pro- 
note, Unless the firm’s name is disclos- 
ed in some such manner, the other part- 
ners in the firm cannot be held liable on 
the pro-note. Case Law discussed. 

(Paras. 8, 9} 


Cases Referred : Chronological Paras 


1967 Raj LW 383 

AIR 1962 An Pra 92 

AIR 1951 Raj 64 

AIR 1936 Mad 984 

AIR 1934 Lah 358 

AIR 1932 Rang. 97 

AIR 1928 Bom 516 

AIR 1918 PC 146:17 All LJ 485 
H. M. Lodha, for Appellant, 

- JUDGMENT :— This is a civil second 

appeal under Section 100 CPC against 

the judgment and decree of the Addi- 

tional District Judge, Sirohi, dated 19-4- 

1969, by which the decree and judgment 

of the Munsif Bah dated 12-10-1968, 

decreeing the suit of the plaintiff for 

Rs. 760/- with costs and pendente lite 

and future interest at the rate of Rupees 

6/- per cent per. annum was confirmed. 

_2 The relevant facts giving rise to 

this second appeal may be briefly ds- 

scribed as follows :—. 

Haji Mohammed plaintiff-respondent in- 

stituted a suit against the partners of 


"Against judgment and decree of Devi 
Singh, Addl. Dist. J., Sirohi D/. 19-4 
1969. 
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Mahendra Boot House, namely, Somaram, 
Bagaram and Ghisulal in the court of 
Munsif Bali for recovery of a sum of 
Rupees 760/-. The averments in the 
plaint were that the defendants were 
partners in a firm under the namẹ and 
style Mahendra Boot House situated at 
Bali. The firm used to deal in leather, 
shoes and hardware, On 23-1-1964 
Somaram partner of the firm secured a 
loan of Rs. 658/- from the plaintiff for 
business of the firm i. e. payment of the 
price of pieces of leather and executed 
a promissory note for this amount in 
favour of the plaintiff along with a re- 
ceipt of money, Somaram defendant 
No, 1 further agreed to pay interest on 
the principal amount at the rate of 
Rs. 12/- per cent per annum. Accord- 
ing to the plaintiff, the loan was secured 
by Somaram for the partnership busi- 
ness and so all the partners were liable 
for payment thereof to the plaintiff. 
Later on the firm was dissolved with ef- 
fect from 18-11-1964 and the loan 
secured by Somaram remained unpaid. 
Hence the plaintiff served a notice on 
the partners of the firm on 22-3-1965, 
asking them to pay off the loan along 
with interest at the stipulated rate. The 
defendants failed to make any payment 
in response to the demand notice given 
to them by the plaintiff, Hence the plain- 
tiff brought a suit for recovery of Rupees 
780- against them, 


3. The. defendants appeared in the 
Court of Munsif in response to the sum- 
monses issued in the suit. The defen- 
dants Nos. 1 and 2 admitted the claim of 
the plaintiff for Rs, 760/- and further 
pleaded that. the firm Mahendra Boot 
House was dissolved on 18-11-1964 on 
account of sickness of its partner defen- 
dant No. 1 and the assets and llabilities 
of the firm were transferred to Gheesu- 
lal partner-defendant No. 3 who alone 
is, therefore, liable fo pay off the suit 
money to the plaintiff. Ghisulal resisted 
the suit of the plaintiff on the ground 
that he was not a partner of the firm 
Mahendra Boot House which was a joint 
Hindu family firm consisting of defen- 
dants Nos, 1 and 2 and that he did not 
secure any Ioan of Rs. 658/- from the 
plaintiff on 23-1-1964. If the amount of 
Rs. 658/- has been secured on credit by 
defendants Nos, 1 and 2 from the plain- 
tiff and if they have executed any pro 
note or receipt for that amount they 
alone are responsible for making pay- 
ment thereof. Ghisulal raised an addi- 
tional plea in his written statement that 
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defendants- Nos.. 1 and 2 secured a loan 
of Rs. 1500/- from him on 1-5-1963. and 
executed a- promissory note for that 
amount in his favour but later on the 
defendants Nos, i and 2 could not pay off 


this debt. Hence they assured him (Ghisu~- 


tal) that the latter. would have one and 
a half share in the business of.the firm, 
Thereafter the monetary . condition of 
the defendants Nos, 1 and 2 went (from) 
bad to worse and the business of the 
firm received: a. setback so they conspir- 
ed together to shift the entire liability 
on Ghisulal for loans of the firm and in 
pursuance of the said conspiracy collud-~ 
ed with the plaintiff and caused this suit 
to be mrousty against him. Í e. Ghisulal 
also, 

4. Upon denis of the parties the 
learned Munsif framed as many as five 


issues in the suit which when tranaiateg 


into English read as follows:— . ` 

(1) Whether’ Somaram | defendant 
No. 1 executed .a promissory note on 
23-1-1964 in favour ‘of plaintiff? l 


(2) If so whether defendants Num- 
bers 2 and 3 also are Hable for the debt 
on the basis of the promissory note. ` 


(3) | Whether the firm Mahendra Boot 
House was a partnership firm of the de~ 
fendants and whether it has been dissolv- 
ed and all its assets and liabilities have 
been taken upon himself by the defen- 
dant No, 3. 


(4) Whether the E No. 3 is 
entitled to get compensatory costs of 
Rs. 100/- from the plaintiff . under Sec- 
tion 35-A C, P, C. 

' (5) Relief ? 

The learned Munsif recorded the - evi« 
dence of the parties on the aforesaid issues 
and decided issues Nos. 1 and 2in favour 
of the plaintiff. As regards issue No, 3 the 
finding of the learned’ Munsif was: that 
the plaintiff could proceed against the 
defendants as well as against the firm 
but as the firm has been dissolved the 
partners thereof are still personally lia- 
ble to the plaintiffs for the suit amount. 
Issue No. 4 was decided against defen- 
dant No. 3 Consequently, the learned 
Munsif decreed the suit of the plain- 


tiff for Rs, 760/- with costs and pendente. 


lite and future interest at the- rate :of 
Rs. 6/- per cent per 
1965 up to the date of realisation. 


5. Aggrieved by this decree and judg- 
ment Ghisulal defendant No 3 preferred 
an appeal in the Court of Additional Dis- 
trict Judge, Sirohi who -by. his judgment 
dated 19-4-1969 dismissed the appeal 
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and confirmed the: decree and judgment 


annum from 20-5-- 
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of the trial-court,, As.against this judg- 
ment Ghisulal ‘has. come Hpi in | ‘second 
appeal, | 

6. Neither. the respondents nor ähei 
Iearned’ counsel has : appeared in this 
Court although notices of- the appeal 
were duly served. on. the- respondents, 
The appeal ' was, Raa heard ex 
parte, | 

7. I have carefully Seia the ae 
and heard Mr. H. M. - Lodha learned 
counsel for the appellant, 


8 At the outset I may aea “tha? 
Mr. H. M, Lodha has not challenged the 
finding of both the courts below regard- 
ing the ‘appellant being a partner ‘of the 
firm, Mahendra Boot: House, He has 
confined his arguments in this’ appeal to 
one ‘point only, namely, that the appel- 
lant-was not liable for the amount secur- 
ed on credit by Somaram defendant No. 1 


-from the plaintiff-respondent No. f be- 


cause there is no indication in the' pro- 
missory ` note’ executed by Somaram that 
he’ was making the firm liable and there- 
by excluding his personal liability for 
payment of the loan. According to the 
submission of Mr. H. M. Lodha learned 
counsel for the appellant, the name of 
the firm to be charged upón a promis- 
sory note which is a negotiable instru- 
ment must be disclosed in such a way 
in the pro note as to indicate that the 
pro note was executed by its agent or 
partner for or an behalf of that firm. In 
support of his above contention Mr, 
H. M. Lodha relied upon the folowing 
authorities :— 

(1) Jankidas v. Kishen _Pershad, (AIR - 
1918 PC 146). 

(2) Perchippa v, ‘Muniyandi (ATR 1932 
Rang 97). 

(3) Punjab United Bank Ltd. v, 
Mohammed Hussain (AIR 1934 Lah 358), 

(4) - Srinivasayya v. Nagappa, (AIR, 
1936 Mad 984) 

(5) Miara V, Chimandes, (ATR 1928 
Bom 516), 
ns Hiralal V, Ratanlal, (1967 Raj LW 


(7) Mediako v. Narsingdas & Sons, 


(AIR 1951 Raj 64). 


(8) Ramanuj ulu v, Narasmhulu, (ATR 
1962 Andh Pra 92): 

I have carefully gone through the 
authorities cited above and consider- 
ed the submission of Mr. H. M. 
Lodha. The only point for consideration: 
in this appeal is-whether both the courts 
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below were ‘justified to hold the appel- 


lant liable for the amount seeured on - 


credit by:Somaram from the plaintiff by 
way of execution of the promissory note 
Ex. 1. As stated earlier the appellant was 
a partner in the firm Mahendra Boot 
House along with Somaram and 
Bagaram. From a- bare perusal of ‘the 
promissory note Ex. 1 and the receipt 
Ex. 2 it is obvious that they were not ex- 
ecuted by the appellant in favour of the 
plaintiff. Both the courts below arrived 
at a conclusion that the promissory note 
was executed by one of the partners of 
the firm ie. Somaram for and: on behalf 
of the irm-and so the other partners also 
were liable on the pro note. In my 
opinion, the courts below committed an 
error in coming to the above conclusion. 
The reason is that Somaram one of the 
partners of firm Mahendra Boot House 
executed promissory note Ex. 1 describ- 

g himself as proprietor Mahendra Boot 

ouse Rali. It is nowhere written in the 
promissory. note Ex. 1 that Somaram ex- 
ecuted or signed the pro note on behalf. 
of or for the frm, namely, Mahendra 
Boot House Bali. A mere description of 
Somaram’s. position such as “Mahendra 
Boot House Bali ke proprietor Somaram 
vald Motaji” does not clearly indicate 
that the promissory note was really ex- 
ecuted by a partner of the. firm for or on 
behalf the said firm. The firm’s name 
must be disclosed in some such manner 
that upon fair interpretation of the pro- 
missory note it must appear that the firm 
was the real person liable upon the pro-. 
note. Unless the firm’s name is disclosed 
in some such manner, the other partners 
in the firm cannot be held liable on the 
pro note. In Jankidas v. Sri Kishen Per- 
shad (AIR 1918 PC 146) their Lordships 
of. the Privy Council have observed as 
follows :— 













“It is of the utmost ee TAN that 
the name of a person or firm to he 
charged upon a negotiable document 


should be clearly stated on the face or- 


on the back of the document so that the 
responsibility is made, plain and can be 
instantly recognised as the document 
passes from hand to hand. It is not suffi- 
cient that the principal’s name should be 
“in some way” disclosed, it must be dis- 
closed in such a way that on any fair 
interpretation of the instrument his name 
is the real name of the person pene 
-upon the instrument, i 


In the case before their Lordships of the 
Privy Council the drawer of the Hundi 
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signed. it Wescribing ‘himself beneath his 
signature as Acting Superintendent of 
the Private Treasury of His Excellency 
Sir Maharaja, 


such a description was a description of 


drawer’s position and was not sufficient . 


to bind the Maharaja because the Hundi 
was not signed in such a form as was 


necessary for an agent signing on behalf. 
of a principal. The aforesaid authority of - 


the Privy Council was later on followed 
in number of cases referred to above. 


9. Applying this principle to’ the pre- . 
sent promissory note Ex. 1 I am clearly: 


of the view that the description such as 
Mahendra Boot House Bali ke proprietor 
Somaram vald Motaji given by Somaram 
executant in the promissory note Ex. 1 
was a mere description of his position 


and was not indicative of the fact that - 
the promissory note was executed by him ` 


for or on behalf of the firm Mahendra 
Boot House of which he was a partner. 
I may further. observe that 


thereby incurring personal liability of 


the pro note, He merely put his signa- 


tures to the promissory note as Somaram 
Motaji Bali, Mahendra Boot House Bali 
It, therefore, follows that Somaram alone 


was liable on this pro note which upon] ’ 
fair interpretation thereof does not ap-|. 
pear to have been executed by him: forl. 
or on behalf of the firm. The name ofi’ 
signature on ‘the: 
pro note is nothing but ‘a description of] 
his position or address. The execution of} - 
promissory’ note in such form does not|: - 
bind the other partners of the firm. ‘This| - 


the firm beneath his’ 


aspect of the case was not considered by 
both the courts below. Hence I have no 
hesitation in holding that the appellant 
was not liable 
secured by Somaram from the plaintiff 
after executing a pro note Ex, 1 and the 
receipt Ex, 2 in favour of the latter. The 
second appeal filed by Gheesulal is, 


therefore, accepted and the decrees and . 
judgments of both the courts below are 


set aside and the plaintiff's suit is dis- 


missed in toto. As the appeal has been ` 
disposed of on a peint of law, no order - 


as to costs, 


we 
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the . Prime Minister of . 
H. H. Nizam. In their Lordships’ opinion . 


Somaram ` 
failed to sign the promissory note in. such ~ 
manner as to indicate that he was not. 


‘for payment of the sumj. 


i Appeal dismissed, i 


B ee eerementends 
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M. C. JAIN, J. l 

M/s. Kailash Industrial Mills,’ Appel- 

lant v. Shanti Swarup and others, Re- 
spondents. 

Civil Misc. Appeal No. 106 of 1979, DJ- 
4-2-1980." 


Rajasthan Premises (Control of Rent & 


Eviction) Act (17 of 1950), S. 13 (4) — 
Deposit of monthly rent in court — De- 
lay due to vacation — Deposit on the 
opening day after vacation — Valid. — 
S. 11 of Rajasthan General Clauses Act 
-attracted notwithstanding availability of 
alternative to pay directly to landlord. 


In a suit for arrears of rent and eject- 
ment, the tenant was directed to pay 
monthly rent either to. landlord or to de- 
posit it in court before the 15th of every 
succeeding month, Due to vacation the 
court was closed and therefore deposit of 
rent was delayed. The tenant, made the 
deposit on the opening day of the court. 
Held, the deposit must be considered to 
have been made in due time in view of 
the provisions of Section 11 of the Rajas- 
than General Clauses Act. 
would be attracted despite the fact that 
there was an alternative with the tenant 
to pay the amount of rent to the land- 
lord. When alternative was optional] then 
it cannot be said that Section 11 of the 


Rajasthan General Clauses Act can have | 


no application, 1975 Ren CJ (SN) 2h 
(Madh.Pra). and (1977) 2 Ren CJ 230 
(Madh Pra) and C. R.P. No. 611 of 1975, 
D/- 21-2-1979 (Raj) Rel on; AIR 1929 


All 207 and AIR 1958 Madh Pra 295, 
Disting. ; (Para 9) 
Cases Referred : - Chronological Paras 


(1979) Civil Revn. Petn. No. 611 of 1975 
D/~ 21-2-1979 (Raj) Lakhpatraj v, Dr; 
Narendrapal Gupta. 3, 13, 14, 15 


(1977) 2 Ren CJ 230 (Madh Pra) 3. 12 
1975 Ren CJ (SN) 21 (Madh Pra) | 

3, 11, 12, 15 
AIR 1958 Madh Pra 295 - 4, 9 


AIR 1929 All 207: 1929 All LJ 286 4, 10 
Rajendra Mehta, for Appellant; H. M. 
Parekh, for Respondents. 
JUDGMENT :— 
the defendant against the -order dated 
16-10-1979 passed by the Additiona] Dist- 
rict Judge No, 1, Hanumangarh, where- 
by the defendant’s defence against his 


*Against order of Niranjansingh, Addl. 
Dist. J. No. 1, Hanumangarh, D/- 16- 
10-1979. ` 
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The section ` 


This is an appeal by. 
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eviction was struck out under -sub-sec-.. 
tion (5) of Section 13 of the Rajasthan ` 
Premises (Control of Rent arid Eviction) 


Act, 1950 (hereinafter referred to. as “the 
Act”), 


2. The facts leading to the PET ap- T 


peal, may briefly be stated as follows: 


The .plaintiff-respondents instituted a` 
suit for arrears of rent and ejectment; in ° 


the court of Additional District Judge, 


No. 1, Hanumangarh. On 23-4-1979 the ` 


Court - determined the arrears of rent 
and interest thereon under sub-sec- 
tion (3) of Section 13 of the Act. A sum 
of Rs. 9,000/- as rent and Rs, 832.50 p. 
as interest thereon, total Rs. 9,832.53 p 
was paid by the defendant to the plain-~ 


tiff Shanti Swarup. The rent paid was > 


up to 31-3-1979. The defendant was fur- 


ther directed to make payment of month- - 


ly rent of Rs. 250/- by the fifteenth of 
every succeeding month to the. plaintiff 


and in ease the plaintiff refuses to accept ` 


the same, the defendant may deposit the 
amount of rent in court, The defendant 
paid rent for the month of April 1979 
te the plaintiff Shanti Swarup on 7-5- 
1979. On 2-7-1979 a sum of Rs. 500/- 


was deposited by the defendant in court . 


being the rent for the months of May . 


and June 1979. On 13-7-1979, the plain- 
tiffs moved an application under Sec- 
tion 13 (5) of the Act for striking out the 


defence, on the ground that the defen- . 
dant had committed default in the pay- — 
ment of rent for the month of May 1979. ` 


A reply to the application was filed to 
the effect that civil courts were closed 
on account of Summer Vacation and the 


courts reopened on 2-7-1979, on that date . 


the amount of rent for the month of 


May-.1979 as well as for the month of. 


June. 1979 was deposited, Thus, no de- . 
fault was committed and the defence — 
against eviction, is not liable to be struck - 


out. The learned Additional District 
Judge, after hearing. the arguments on 
the application, passed the i 
order striking out 


ed to pass the. impugned order on the 


basis that it was open to the defendant - 
to make: payment of rent to the plain-. 


tiff. This alternative available to the de- 


impugned . 
the defence against: 
eviction. The learned trial court proceed- . 


pos 


fendant, was-not availed of, so the defen- . 


dant cannot take advantage of the court. 
heing closed on account of Summer Vaca-. 


tion. . Dissatisfied with the order of the 


learned trial court,. the defendant has - 


preferred this appeal. 


3. On behalf of the defendant-appel- 


lant Shri Rajendra Mehta, learned. coun- 
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sel for the appellant, submitted that -un- 
der Section 13 (4) of the Act the defen- 
dant had the option either to pay. the 
amount of rent to the plaintifis or to de- 
posit the same in court, The amount of 
rent for the month of May. 1979 was: to 
be paid or deposited by 15-6-1979, ‘but 
the court was closed so it could not be 
deposited and , when the court reopened 
on 2-7-1979, the amount of rent. for the 
month of May 1979 was deposited along 
with the rent for the month of June 1979. 
He urged- that Section 11 of the Rajas- 


than General Clauses Act. is.- attracted. to. 


the present case and.the defendant could 
only deposit the amount of rent. when 
the court reopened, so his act of depo- 
siting of rent should be deemed to have 
been performed within time as provided 

in sub-section. (4) of Section, 13 of the 
ape It was also urged that. when the law 
gives option: either to make payment to 
the plaintiff or to-deposit the amount of 
rent, it. was not necessary for the defen- 
dant to offer.the amount of rent to the 
plaintiff, although the order of the court 
passed on 28-4-1979 was to the effect that 
in case the plaintiff refuses to accept the 
amount of rent, the defendant may depo- 
sit thé same in court. tn support of his 
contention Shri Mehta placed reliance -on 
Bhagwandas Tiwari-v. Gaya Prasad (1975 
Ren CJ (SN) 21) (Madh Pra) and Mst, 
Sakina Bi v. Smt, Shambhoo Bai (1977) 2 
Ren CJ. 230 (Madh, Pra), and an un- 
reported judgment of this Court in Civil 
Revn. Petn, No. 611 of 1975 — Lakhpat- 


raj v. Dr Narendrapal Gupta, decided on ' 


21-2-1979. 


4. Shri Parekh, on the other hand, sub- 
mitted that in a case like the present one, 
in the light of the order passed on 23-4- 
1979, Section 11 of the Rajasthan Gene- 
ral Clauses Act cannot be attracted. The 
defendant cannot take advantage in case 
he has not availed of an alternative 
available to him, Under Section 13 (4) as 
well as under the order dated 23-4-1979 
it was-open to. the defendant to make 
payment to the plaintiff of the amount of 
rent for the month of May 1979, which 
became payable by 15-86-1979. He. urged 
that the order dated 23-4-1979 is very 
clear in its terms, Under that order the 
defendant was required to first make an 
offer of the amount of rent to the plain- 
tiff and it is only in case of refusal by 
the plaintiff he was required to deposif 
the amount of rent in court. The defen- 
dant did not make any such offer as con- 
templated in the ofder, so it is not open 
to him ‘to contend that ‘as the court was 
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closed on account’ of` Summer: Vacation, 
so the amount could not be deposited -be~ 
fore 2-7-1979. He also urged that under 


‘the orders: of the High Court, the Civil 


Court work was not completely suspend- 
ed. Urgent civil work is required to be 
performed by the civil court, When ths 
time for , depositing of rent was expiring, 
the matter was. urgent and so the amount 
could be deposited even during, the sum- 
mer vacation, Shri Parekh supported the 
order ‘of the learned District Judge, for 
which reliance has been placed on a judg- 


‘ment’ of ‘the Allahabad High Court in 


Kunj Behari Singh’ v. ‘Bindeshri Prasad 
Singh (AIR 1929 All 207) ‘and he also 
referred to a decision of the Madhya 
Pradesh High Court: in Pt. Krishna 
Chandra Sharma v. Pt. “Bemgulam, (ATR 
1958 Madh Pra- 295). 


- 5.. , Having heard the. learned oua 
for the parties, I now proceed to examina 
the respective contentions ecvancee be- 
fore me, 


§ Before dealing with. ‘the ere 
contentions, it would be profitable to read 
sub-section (4) of Section 13 of the Act, ` 
Section 13 (4) reads as under :— 

“Section 13 — Eviction of tenants — 

(1) Notwithstanding anything contain« 
ed in any law or contract, no Court shail 
pass any decree, or make any order, in 
favour of a landlord, whether in execu- 
tion of a decree or otherwise, 
the tenant so long as he is ready and 
willing to pay rent therefor to the full 
extent allowable by this Act, unless it is 
pee — 

XX XX 

(4) The tenant shail deposit in court or 
pay to the landlord the amount deter- 

mined by the court under sub-section (3) 
within fifteen days from the date of such | 
determination, or within such further 
time, not exceeding three months, as may 
be extended by the court. The tenant 
shall also continue ‘to deposit in court or 
pay to the landlord, month by month the 
monthly rent subsequent to the period 

up to which determination has been 
made, by the fifteenth of each succeed- 
ing month or within such . further ‘time, 
not exceeding fifteen days, - as may be 
extended by the court, at the monthly 
rate at which the rent was determined 
by the court under sub-section (3).” 


T H would appear from the above 
provision that under. sub-section (4) after. 
depositing the rent determined under 
sub-section (3), the,tenant is further re- 
quired to continue to nee in court or 


evicting . 
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pay to the landlord,: month by month the 
monthly rent subsequent to the period 
up to -which determination has been 
made, under sub-section (3), by the 
fifteenth of each succeeding month = or 
within such further time, not exceeding 
fifteen days, as may be extended ‘hy the 
court, at the monthly rate*at- which the 
rent was determined by the court under 
sub-section (3). This provision casts an 
obligation on the tenant to continue to 
deposit or pay rent of every succeeding 
month after the payment of the amount 


determined under sub-section (3). The. 


time-limit within which the amount of 
rent is to be deposited or paid is by the 
fifteenth of each succeeding month or 


within such time as may be extended by — 


the court, not exceeding fifteen days, Ad- 
mittedly the amount of rent for the 
month of May 1979 became due to be 
paid or deposited in accordance with the 
above provisions up to 15-6-1979, or 
30-6-1979, if the time is extended by the 
court, but the defendant did not-pay to 
‘the landlord or deposit in the court the 
amount of rent for the month of May 
1979 by 15-6-1979 or 30-6-1979 under any 
order of extension by the court. Thus, 
‘considering the time-limit there has been 


a default in the payment of rent for the ` 


month of May, 1979. on the part of the 
defendant. The question that emerges for 
consideration is whether the defendant is 
entitled to take advantage of the period 
during which the civil court remained 
closed on account of summer vacations. 


8. Before directly dealing with the 
above question 1 may first advert as to 
the nature of the obligation of the tenant 
to make payment of rent under sub-sec- 
tion (4) of Section 13. From the language 
of sub-section (4) of Section 13 it would 
be evident that it gives an option to the 
tenant either to deposit the amount af 
rent in the court or to pay the same to 
the landlord. Sub-section (4) of See. 18 
does not contemplate that before deposit 
is to be made in court, the amount of 
rent should be tendered or offered to thë 
‘landlord and in case of refusal by the 
landlord, the same is required to be de. 
‘posited. It is completely at the option of 
the tenant either to pay to the landlord 
‘or to deposit. If the order dated 23~-4-. 
1979 is examined in the light of the pro- 
visions of sub-section (4) it would be 
clear that the order is not in harmony 
with the language of sub-section (4), ‘In 
my opinion, in the light of the expres- 
sion used in sub-section (4), the court 
could not have given the direction to the 
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tenant first to make an offer to the land- 
lord and in case of-his refusal to accept, 
he should deposit the amount of rent in 
court. The argument built by Shri Parekh 
on the basis of language of the order of 


23-4-1979, is not tenable’ in the light of 


the provisions contained: in sub-sec, (4), 
as considered above, Thus, even when 
the amount of. rent is not offered’ by the 
defendant to the plaintiff, as contem- 
plated by the order of 23-4-1979, it was 
open to the defendant to deposit the 
amount of rent in court. Having consider- 
ed that the amount could be deposited in 
court, without making any offer to the 
landlord, it is to be seen as to whether 
the defendant. can take advantage of the 
period during which the civil court re- 
mained closed, In this connection it 
would be proper to advert to the provi- 
sion contained in Section 11 of the Rajas- 
ae General Clauses Act, which reads as 
under :—- - 


“11. Computation of time. — Where, by 
any Rajasthan law, any Act or proceed- 
ing is directed or allowed to be done or 
taken in any court or office on a certain 
day or within a prescribed period, then, 
if the court or office is closed on that 
day or the last day of the prescribed 
period, the act or proceeding shall ba 
considered as done or taken in due time 


if it is done.or taken on the next day 


afterwards on which the ecourt or office 
is open: 

- Provided that nothing in’ this section 
shall apply to any act or proceeding to 


which the Indian Limitation Act, 1908, 


(Central Act IX of 1908) - applies.” 


9. The aforesaid provision is in terms 
applicable to the present case. It would 
appear that sub-section (4) of Section 13 
of the Act requires the tenant to deposit 
the rent by the fifteenth of each succeed- 
ing month, but this act of the tenant 
could not be performed by him, as the 
court was closed, The tenant performed 
this act on the opening of the court and 
on such performance it would be consi- 
dered to have been performed in due 
time, as provided in Section 11 of the 
Rajasthan General Clauses Act. In my 
opinion, Sec. 11 of the Rajasthan General 
Clauses Act would be attracted despite 
the fact that there was an alternative 
with the tenant to pay the amount af 


rent to the landlord. When the alterna- 


tive was optional,. then it cannot be said 
that Section 11 of the Rajasthan General 
Clauses Act can have no application. The 
cases which have been cited by Shri 
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Parekh, in -my opinion, are clearly. dis- 
 tinguishable, In Krishna Chandra Sharma 
yv. Ramgulam (AIR 1958 Madh Pra 295) 
(supra) it was observed that where the 
plaintiff has two courses open before 
him, one of paying the amount directly 
_to the defendant and the other of depo- 
siting the amount in court, he is not en- 
‘titled to take advantage of Section 10 of 
the General Clauses Act. if the last date 
of the deposit happens to be a holiday. 
It may be stated that the Madhya Pra- 
desh -High Court simultaneously observed 
that the provisions of Section 10 of the 
General Clauses Act would apply to a 
case where the act itself is directed or 
allowed .to be done or taken by an Act 
of the Parliament: In the case before the 
Madhya Pradesh High Court no act was 
. required to be directed or allowed to be 
done under any law, it was required to 
-be done under a contract. 

10. Similarly in Kunj Behari Singh v. 
Bindeshri Prasad Singh (AIR 1929 All 
207) (supra) there was a compromise 
decree and the amount due was to be 
paid in instalments on fixed dates and 
there was a default clause to the effect 
that on default of payment of one instal- 
ment the whole amount was to become 
due. On the date of the payment of first 
instalment the Court was closed and a 
tender was filed when the court reopen- 
ed. There was a clause in the compro- 
mise. decree giving option of payment 
directly or to deposit the same in court. 
On the facts it was held that there was 
a default in the payment of the first in- 
stalment as the defendants who had the 
option to make the payment direct to the 
‘decree-holder or to deposit the amount 
-in court, could not take advantage of the 
‘circumstance that the Court was closed 
-on the date of payment. | ne 

11. In Bhagwandas Tiwari v. Gava 
Prasad (1975 Ren CJ (SN) 21) (supra) a 
similar question arose for consideration 
and it was observed as under :— 


“Held that Section 13 of the Madhva 
Pradesh - Accommodation Control Act, 
1961, in‘so far as it is material, requires 
the defendant-tenant “to deposit or pay 
month by month, by the 15th of each 
succeeding month a sum equivalent to 
the rent”. This provision thus means that 
tenant can either pay the rent to the 
landlord by the 15th of’ each stcceeding 
month or can déposit the same in Court 
by the 15th of each succeeding month. 
“The choice is left to’ the tenant. The re- 
quirement that the rent should be depo- 
sited in Court :-by-the-15th of each suc- 
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ceeding month -has to be read along with 
Section 7-of the Madhya Pradesh Gene- 
ral Clauses Act, 1957, The benefit of the 
section applies where, by any Madhya 
Pradesh Act, any act or proceeding is 
allowed to be done or taken in any court 
or- office on a certain day or within a 
specified period. The making of deposit in 
Court is an act, the prescription under 
Section 13 of the Madhya Pradesh Ac- 
commodation Control Act, 1961, that the 
deposit should be made by the 15th of 
each succeeding month, is a prescription 
that the act of deposit should be dona 
within a specified period. The condition 
for applicability of Section 7 of the Gene- 
ral Clauses Act is, therefore, satisfied. As 
a result if the Court is closed on the 15th, 
a deposit can be made on the next day 
on which the Court opens, The word 
“allowed” used in Section 7 suggests that 
even if the act is permitted to be done 
in Court and it is not compulsory that 
it should be so done, still the section ap- 
plies. It cannot be denied that Section 13 
of the Accommodation Control Act, al- 


lows the act of making the deposit ta be 


done in the Court by the 15th of each 
month, The benefit of Section 7 of the 
General Clauses Act will be: available to 
this act even though instead of deposit- 
ing in Court the defendant had the 


choice of paying the same amount oul of 


Court to the plaintiff. Further there is 


no substance in the argument that the. 
' office was open during the vacation. and 


therefore, the defendant could make the 
deposit in the office even. though ` the 
Court was closed. An order of the pre- 
siding officer is necessary for making a 
deposit in the Court. It was, therefore, 
not possible for the defendant to. depnsit 
the rent during the vacation.” 


12. In Mst. Sakina Bi v. Smt. Sham- 
bhoo, Bai ((1977) 2 Ren CJ 230) (Madh 
Pra) (supra) the same view has been re- 
iterated, though Bhagwandas Tiwari’s 
case (1975-Ren CJ (SN) 21) (Madh Fra) 
kas not been referred. The view reiterat- 
ed is as under: — 


-. “The provisions of Section 13 of tha 
Act. provide that the tenant may either 
pay the rent to the landlord or may de- 
posit the same in the Court by 15th of 
each succeeding month.’ There is nothing 
in the Act to suggest that the provisions 
of Section 7 of the M. P, General Clauses 
Act -- cannot be applied.in such circum- 
stances. The making of deposit in Court 
is an act and the provision that the de- 
posit should .be- made by 15th of each 


succeeding month is a prescription that - 
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the act: of -deposit should be made with- 
in the specified period and therefore, the 


conditions of applicabilty of Sertion 7. 


are satisfied. Since: the. tenant has made 
a deposit on the opening day, he will get 
the benefit of Sec. 7 of the M. P. Genė- 


ral Clauses Act and it will be held to be. 


due compliance of Section 13 of the M. P. 
Accommodation Control Act,” 


13. In Lakhpat Raj v. Dr. Narendra- 
pal Gupta (C.R. P. No. 61] of 1975, D/- 
21-2-1979) (supra) this Court too hag 
taken the view that -Section 11 of .the 
Rajasthan General Clauses Act will. be 
attracted when the amount of rent has 
been deposited on the opening of the 
court. In that case the rent for the month 
of May, 1974, was to be paid or depasit- 
ed on or before 15th June, 1974, but the 
civil court was closed in the month of 
June due to summer vacation up to 50th 
June, 1974, and immediately on reopen- 
ing of the court on Ist July, 1974, the 
amount of rent was deposited in the 
court. A question arvse as to whether 
Sec. 11 of the Rajasthan General Clanseés 
Act can be made applicable? Answer te 
this question was given in the affirmative 
and it was held that the provisions of 
Section 11 of the Rajasthan General 
Clauses Act are clearly attracted. 


14, In. the- light of what I have de- 
cussed above, I do not find any force in 
the contention of Shri Parekh that. Sec- 
tion 11 of the Rajasthan General Clauses 
Act is not attracted. The decisions of this 
Court in Lakhpatraj’s case (supra) in this 
regard does not require reconsideration 
end I am in respectful agreement with 
the view taken in that case. : 


15. In Lakhpatraj’s case (supraj this 
court, ` after considering the relevant 
General Rules (Civil), 1952, has held that 
during vacation the amount of rent could 
not be deposited by the tenant. The 
amount could be deposited only by an 
erder of the court and the order of the 
court -could‘not be obtained during vaca- 
tion. ‘Under: the Circular of the High 
Court civil work of an’ urgent nature 
alone can be performed. When by appli- 
cation of | Section 11 of the Rajasthan 
General Clauses Act, ‘the’ act can 
be ‘considered to have’ been ‘done 
in due time, it cannot’ :be ‘said 
that the act of depositing of amount of 
. ‘rent was of an urgent nature, As such, 
as well,- for- depositing the amount’ of 
rent, the. circular cannot be pressed: into 
service, ‘This question too has been’ con- 
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sidered . in Bhagwandas Tiwari’s case 
(1975:Ren CJ (SN) 21) (Madh Pra) (supra) 
and it has been held that as an order ot 
the presiding officer is necessary for mak- 
mg a deposit in the court, so it was not 
possible for the defendant to deposit the 


‘rent during the vacation. 


` 16. .No other point has been pressed 
before me. E 
17. In the result, I allow this appeal 
and set aside the order of the learned Ad- 
ditional District Judge No. 1, Hanuman- 
garh. In the circumstances of the case, I 
leave the parties to bear their own costs 
of this appeal, 
Appeal allowed. 
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(JAIPUR BENCH) ` 
G. M. LODHA, J. 


Gheesa Lal and others, Petitioners v. 
a of Rajasthan and others, Respon- 
ents. ` i 


Civil Writ Petn. No. 1081 of 1980, D/-` 


_ 24-9-1980. 


Constitution of India, Art. 226 (1), (8) — 
Ex parte order of temporary injunction 
restraining respondent from _ interfering 
with petitioner's possession — Order when 
gets vacated — Negligence of the party 
obtaining the order in serving notice to 
the party against whom the order is made 
~ Effect. 

The intention of the provision for the 
automatic vacation of an ex parte order 
of stay or injunction is that the party who 
obtains an ex parte stay order should not 
be allowed to abuse or misuse the process 
of the Court by proceeding in a leisurely 
manner. In the normal course, stay orders 
and injunctions are to be issued after 
hearing both the parties, but in exce 
tional cases of urgency, when irreparable 
loss to a party is likely to be caused, the 
Court ‘adopts PEE procedure of 
granting ad-interin relief. A party who 
obtains ex parte order, behind the back of 
the respondents, should be vigilant to get 
it affirmed, after permitting an opportunity 
of hearing to the other side. In case after 
obtaining ex parte stay order, petitioner 
fails to discharge his duty and prolongs 
ex oe stay order, either by non-service 
of the respondents, or by not taking active 
steps to get the. case listed. in Court, he 
can do so at his own peril (Para .5) 
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The party obtaining the order cannot 
take advantage of the fact: that the, office 
of the Court did not list the application. 


It is the duty of the also to take 
steps to get the matter Bsted immediately. 
: (Para 6) 


Where the interim order of injunction 
was passed on the 15th July 1980 and the 
petitioner was aces ir andtook no ste 
to get the matter listed the order would 
automatically stand : vacated on the ex- 
piry of 14 days from the date of the order 
even if no order is passed on the applica- 
tion of. the opposite party to vacate the 
interim order, : (Para 6 

But the effect of the vacation of the 
interim stay order is not a dismissal of 
the eee for stay. The application 
must be considered on its merits. 

G. L. Pareek, for Petitioner; P. Kuhad, 
for Respondent. No.2, ° 


ORDER :— The respondent No. -2 has 
filed this application under Art. 226: (8) 
of the Constitution of India. It has been 
prayed that ad interim stay order dated 
15th July, 1980 passed by this Court be 
vacated, The aforesaid order, dated 15-7- 
1980 was in the following terms: — 


Hon'ble Agrawal Ja- = > 

Mr. G. L. Pareek for the petitioner. 

Issue notice of the stay application. In 
the meanwhile, the respondents are’ res- 
trained from’ dispossessing the petitioner 
from the land of the petitioner m Khasra 
No. 589, if he bas not already been dis- 
possessed till today”. | 

9. This order. was passed ex parte. 
without service of notice, or giving of 
copies ef the petition to the respon- 
dents. rns 

3. Respondent No. 2 filed this applica- 
tion for vacation of the stay order and 
furnished a copy of it to the petitioner. 


Copy was furnished on 68th Septem- — 
ber, 1980. oe Sateen was filed in the 
court on 9th 


eptember, 1980. According 
to the computation two weeks time has 
expired on 28rd September, 1980. . | 
4.. Mr. Pareek’s submission is that in 
spite of expiry of two weeks time, stay 
order will not stand vacated because 
firstly, there was: no stay order against 
respondent No. :2 and secondly, 
plication was not listed within two wee 


on account of mistake of the office, for: 


which a party should not make suffer. I 
have carefully considered the above sub- 
mission of Mr. Pareek. The language ard 
wording of Article 226 (8) admits of no 
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reer or doubt. Sub-clause (8) of 
Art. 226 of the Constitution reads as 
under; ` ; a 
(3) Where any party against whom an 
interim order, whether by way. of. in- 
junction or stay .or in any other manner, 
is made on, or in any proceedings relating 
to, a petition under Clause (1), without 
(a) ishing to such party copies of 
such petition and all documents in support 
of D plea for To interim order, a P 
ee such party an opportunity 
being ee . as 


makes an application to the High Court | 


for the vacation of such order and fur- 
nishes a copy of such application to the 
party in whose favour such order has 
een made or the counsel of such party,- 
the High Court shall dispose of the ap- 
penon within a period of two wee 
m the date on which it is received or’ 
from the date on which the copy of such 
application is so furnished whichever is 
later, or where the High Court is closed 
on the last day of that period, before 
the expiry of the next day afterwards 
which the High Court is open, and if the 
application is. not so disposed of, . the 
interim order shall, on the expiry of that 
period, or, as the case may be, the expiry 
of the said next day, stand vacated.” 
5. It is obvious that the intention of 
keeping the ovisions for automatic 
vacation of such order, where no order is 


. passed, within 2 weeks, is that the party 


who obtains an ex parte stay order should 
not be allowed to abuse or misuse the 
poe of the Court by proceeding in a 


eisurely manner. In the normal course,| — 


stay orders and injunctions are to be 
issued after hearing both the parties, but 


in exceptional cases of urgency, en 
irreparable loss to a party is likely to be 
caused, the Court 


opts a 


mitting an opportunity to the other side 
of hearing. In 


6. Tt is true: that the office of this 
Court should immediately take steps for 
Hsting this application, in the court and 
in view of the constitutional mandate, 
and the serious consequences which may 
ensure, the petitioner as well as the 


on 


1981 


court’s office, both must get the matter 
considered by the Court immediately. 
However, if that is not done,- the peti- 
tioner cannot escape the liability by point- 
ing out that: office has failed to list the 
-case in court. This is so, ‘because when 
the petitioner has -successfully obtained 
an ex parte stay order, it is he who should 
take the steps for getting the case listed 
on the very next day or within the statu- 
tory aed of 2 weeks and having not 
done so, he cannot be allowed to prolong 
the stay order by delay on the part-of the 
office. In case 14 are likely to expire, 
and the office has failed to list the case, 
counsel for the petitioner can bring it to 
the notice of the court and get it -listed 
immediately by obtaining instructions of 
the Court. I am, therefore, firmly of the 
opinion that this constitutional mandate 
admits of no exceptions and therefore, 
even without passing any order on the ap; 
plication, ex parte ad interim stay order 
would stand vacated on the expiry of 14 
days i e. two weeks from the date of 
filing of the application or giving of the 
copies whichever is later. the instant 
case, order dated 15th July, 1980 should 
stand vaca automatically on 28rd 
September, 1980.’ 2 


7. The contention of Mr. Pareek that 
no stay order was passed against the res- 
pondent No. 2-fails to carry any convic- 
tion because the language of stay. order 
nowhere admits of such interpretation. 
Ad interim stay order has been passed 
against all the respondents and: the res- 
pondent No. 2 is certainly one of them. 


8. In spite of the automatic vacation 
of the stay order as mentioned above, I 
am not in agreement with the submissions 
made by the learned counsel for the res- 
pondent No. 2 that the stay application 
stands dismissed for ever. In my view 
oui the ad interim stay order would 
stand vacated, stay application will be 
considered on merits whenever after 
service of all the parties, the same is listed 
for the same. B 3 


Interim stay vacated: 
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` . (JAIPUR, BENCH) — 
MAHENDRA BHUSHAN, J. 
Devi Narain and another, Petitioners v. 
Harish Chandra, Non-Petitioner. 
- Civil Revn. No. 181 of 1980, D/- 8-8- 
1980°. `. i thay wee 
Arbitration Act (10 of 1940), Ss. 5, 20. 
30 — Application under S, 5 for revoking 
authority of arbitrator — Does not become 
infructuous by. arbitrator filing his award 
im Court pending the application, ‘unless 
the award is made a rule of the Court. 
Unless the award is made the -rule of 
the Court, and a’ decree in terms of the 
award is passed, it can hardly be said 


. that the award has fructifled. The applica- 


tion under Section 5 of the Act, cannot 
become infructuous unless the award is 
made the rule of the Court. Merely’ be- 
cause one of the grounds seeking leave 
to revoke the authority of arbitrator in an 
application under Section 5 of the Act is 
e misconduct of the arbitrator, and the 
same ground is raised or might be raised 
in an application under Section 30 ef the 
Act for setting aside the award, it cannot 
be said that an application under Sec. 5 
the mere filing of 
the. award by the arbitrator. AIR 1946 
Cal 427 and ATR 1955 Raj 158, Rel. on. 


l (Paras 4, 7) 
Cases Referred: Chronological Paras 
AIR 1955 Raj 153 6 
AIR 1946 Cal 427 8 


B. L. Luhadia, for Petitioners; M. D. 
Agarwal, for Non-Petitioner. 
. ORDER :— The learned District Judge, 
ae City, under the impugned order 

held .the application of the peti- 

tioners under Section 5 of the Indian 
Arbitration Act, 1940 to be infructuous in 
view of the fact that the arbitrator had 
submitted his award in the Court. This 
order is challenged by the petitioner. 

2. The relevant facts for the disposal 
of this revision petition are these, An ap- 

lication under. Section 20 of the Indian 

itration .Act (hereinafter referred to. 

as the Act) was filed by the non-petitioner 

ainst -the petitioners in. the Court 
of District Josee, Jaipur ae on 
o and one ae sae and 

unia, a practising lawyer at Jaipur, was 
appointed an arbitrator to decide the dis- 
putes between the parties vide order of 
*Against order of S. R. Kothari, Dist. 

fudge, Jaipur, D/- 19-1-1980. > ` 
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the Court dated 11-11-1978. The said 
Shri Lunia entered into arbitration. An 
application under Section 5 of the Act 
was filed on 27-8-79 on behalf of the peti- 
tioners for revoking the authority of the 
arbitrator. In that application, an applica- 
tion for stay of the proceedings before 
the arbitrator was also filed, butfor one 
reason or the other no progress could be 
made either in the application under Sec- 
tion 5 or in the stay matter, and the 
arbitrator, Shri G. C. Lunia, proceeded 
with the reference. The arbitrator gave 
his award on October 12, 1979. On Octo- 
ber 15, 1979, the Court gave notice of the 
filing of the award to the parties, and the 
award is yet to be made the rule of the 
Court. It may also be observed that when 
the application under Section 5 of the Act 
came up before the learned District 
Judge, Jaipur City, on 19-1-1980, he re- 
jected the application holding that as the 
arbitrator has filed the award, the same 
has become infructuous. 


.3. An important question arises that 
if during the pendency of the application 
under Section 5 of the Act, the arbitrator 
gives his award, whether the application 
under Section 5 of the Act becomes in- 
fructuous. The contention of the learned 
Advocate for the petitioner is that unless 
the award is made the rule of the Court 
and a decree in terms of the award is 
_ passed, the mere giving and filing of the 
award by the arbitrator will not make the 
application infructuous. The contention of 
the learned Advocate, Mr, Agrawal, for 
the non-petitioner is that once an award 
is filed, then the only course open to the 
parties is to file objections under $S. 30 
of the Act, and those objections have been 
filed and one of the objections taken is 
that the arbitrator has misconducted him- 
self during the proceedings, The auth- 
ority of an appointed arbitrator can only 
be revoked with the leave of the Court 
under Section 5 of the Act. The Court 
will only grant such leave, if a good and 
sufficient cause is shown. Some of the 

ounds on which leave may be granted 

y the court are, apprehension of failure 
of justice, partiality or bias of the arbitra- 
tor, collusion by the arbitrator with one 
of the parties. Under Section 30 of the 
Act, one of the grounds .on which -the 
award may be set aside is, that an 
arbitrator has misconducted _ himself. It 
is‘ contended by the leamed Advocate for 
the respondent that because the miscon- 
duct of the arbitrator was one of the 
grounds: seeking leave of the Court to re- 
voke his authority, and because an award 
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has been ‘filed by the arbitrator; and in 


-the objections for setting it aside one of 


the te is that the arbitrator has mis- 
conducted himself, therefore the -Jearnéd - 
trial Court has rightly observed that be- 
cause of the filing of the award, applica». 
tion under Section 5 of the Act has be- 
come infructuous. 


4, “Infructuous” according to Cham- 
bers Diction means “not fruitful”. 
In Websters Third New Intemational 
Dictionary (Vol. 11) at page 1161 
(Column 2), “infructuous” has been defin- 
ed as “unfruitful”, “fruitless”, ‘unprofit- 
able.’ To my mind, unless the award is 
made the rule of the Court, and a decree 
in terms of the award is passed, it can 
hardly be said that the award has fructi-|. 
fied, The. application under Section 5 of 
the Act, to my mind, cannot become in- 
fructuous unless the award is made the 
rule of the Court. Mérely because one of 
the grounds seeking leave to revoke the 
authority of arbitrator in an application 
under Section 5 of the Act -is misconduct 
of the arbitrator, and the same ground is 
raised or might be raised, in an applica- 
tion under Section 80 of the Act for 
setting aside the award, it cannot be saidi. 
that an application under Section 5 be- 
comes inf ictuous by mere filing of the 
award by the arbitrator. | 


5. In -Prafulla Chandra Karmakar v. 
Panchanan Karmakar AIR 1946 Cal 427, 
the facts were that the order for refer- 
ence to the arbitration was made on 28-1- 
1945. Soon after that, the plaintiff and. 
defendant No. 3 on 16-4-1945 applied for. 
supersession of the reference. However, 
the arbitrator submitted their award on 
20-4-1945 and the parties thereupon filed 
objections against the award. It was held 
by the Court as follows:— z 


“If leave is granted to revoke a submis- 
sion, the arbitration agreement, in my 
view, is not superseded, but simply dis- 
solved or revoked. If it be supersession; 
then such supersession is authorised by 
Section 12 (2) Pore Act and S. 28 (2) 
is not violated. Nor is the award, if one 
has been made, set aside or affected by 
such revocation with leave, since it is only 
put aside and not considered, Section 32 
is therefore not violated, for even if the 
award be affected, such affectation of the 
award is authorised by S. 5. 


It might be asked whether S. 5 was 
not limited to cases where an award had 
eo be made. I can see no reason to so 
imit its meaning. Till an award is made 
a décree of the Court, the submission re- 
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mains and it can, within the language of 
the section, be revoked with leave. 


The Calcutta High Court has, therefore, 
held that Section 5- of the Act cannot be 
limited only to those cases where the 
award has not been made ` and it will 
apply even to a case till an award is made 
a eae of the Court, as the’ submission 
remains, and it can be revoked with the 
leave of the Court. . l 

6. In Ismail v. Hansraj, AIR 1955 Raj 
153 reliance on which has.been placed by 
the non-petitioner in the trial Court. dur- 
ing the pendency of an application under 
Section 5 of the Act, the award had been 
filed, objections were filed against it, and 
after disposing of the same, the awar 
was made the rule of the Court. It appears 
from the perusal of the judgment that the 
Court was not called upon to consider as 
to whether by mere filing of an award by 
` the arbitrator, application under Sec. 5 of 
the Act becomes infructuous. All that has 
been decided in that case is, that the au- 
thority of an arbitrator ċannot be revoked 
except with the leave of the Court, a 
aaa as contained in Section 5 of the 
Act. 

7 I am, therefore, of the opinion 
hat while application under Section 5 
of the Act is pending and the arbitrator 

ives his award and the same is filed in 
the Court, unless the award fructifies in 
a decree, the application under Section 5 
of the Act cannot be dismissed ‘as being 
infructuous. It has to be decided on 
merits. Even if objections to the award 
have been filed, and if the leave to revoke 
the authority of the arbitrator is granted 
by the Court, then the award submitted 
by the arbitrator is put aside and need not 
be considered. But, if the leave is not 
granted, and an application under S. 5 
of the Act is dismissed, then the objec- 
tions, if any, for setting aside of the 
award will have-to be decided: in accord- 
ance with law, and the procedure provid- 
ed in the Act will have to be followed. If 
the objections are dismissed, then the 
award will be made the rule of the Court. 
It is no fault of a party who files an ap- 
lication under Section 5 of. the Act, if 
uring its pendency the arbitrator enters 
into arbitration and gives his award. 
Therefore, if during the pendency of the 
application under Section 5, the arbitrator 
gives his award it will not amount to 
endering the application under Section 5 
of the Act infructuous, unless the: award 
is made the rule of the Court. oe 

8. In the instant case, Mr. Agrawal has 
submitted that objections under Section 5 
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of the Act had already been disposed of 
and rejected by the. feared Court vide 
its order dated 19-9-1979. It does appear 
from the perusal of the certified copy of 
the order of the District Judge in Civil 
Miscellaneous Case No. 158/79 under Sec- 
tion 5 of the Act. that after hearing the 
parties application under Section 5 of the 
Act fled bi the petitioner was. rejected. 
It may be as Mr. Agrawal says that the 
number of the case was wrongly given, 
though the arguments were heard in Ob- 
jection Petition No. 140/79. It appears 
that this order of the learned- District 
Judge was not brought to his notice when 
the impugned order was passed, other- 
Teed District Judge would 
have addressed himself to this matter, 
and would. have passed orders in accord- 
ance with law. Even if the order dated 
19-9-1979 was passed in another applica- 
tion under Section 5 of the Act allegedly 
filed by the petitioner, as stated by Mr. 
Luhadia, even then a very important 
question will arise as to whether the 
principles of constructive res judicata will 
apply. The learned District Judge, there- 
fore, should have dealt with this aspect ` 
of the matter also, but the order of the 
learned District Judge that merely be- 
cause an award has been filed, the ap- 
lication under Section 5 has become in- 
ructuous, cannot be said to be in accord-- 
ance with law, and he has failed to ex- 
ercise jurisdiction vested in him. ` 
In the result, the revision petition is 
allowed and the impugned order of the 
learned District Judge is set aside, He is 
directed to take into consideration his 
previous order, hear the parties and dis- 
pose of the application under Section 5 
in accordance with law, if it has not yet 
been decided. The costs of this revision 
petition are made easy. . 
Revision petition allowed. 
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Where only a few candidates resort to 
using unfair means in the’ examination, it 
is necessary that show ‘cause ' notice to 
each and every individual alleged to have 
resorted to use unfair means in the exam- 
ination should be given, and thus a 
reasonable opportunity should be: given 
to him to explain the charges levelled 
against him. No doubt, if the procedure 
of holding enquiry is laid down in the 
rules, then that procedure has to- be 
followed, but, even if no procedure is 
` prescribed,‘ the tribunal’ being a quasi- 

dicial .domestic tribunal has to give a 
reasonable opportunity to the candidate 
to explain the charges levelled against 
him. | 3 ` (Para 8) 
The University of Rajasthan Ordinance 
152 contains an elaborate ` dure to 
deal with the cases of the candidates who 
-are found or are ‘suspected of using un- 
fair means in the examination, It is incum- 
bent on the Standing Committee appoitt- 
ed by the Syndicate to give an opportu- 
nity to the candidate concerned pre- 
senting his case before it, and in case the 
candidate admitted that he used unfair 
means, only then it is not necessary for 
- the Committee to hold any enquiry, and 
the Commission can, after examining the 
report of the invigilator, the explanation 

the candidate concerned, make a re- 
commendation to the. Syndicate. The In- 
vigilator’s report and the. explanation of 
the candidate contained therein is no sub- 
stitute for opportunity to the candidate-by 
the Committee to show cause against his 
alleged conduct of using unfair means in 
the examination. It is the Committee 
which is a domestic tribunal, a judi- 
cial tribunal, which has to d 
case, and it is that Committee which is to 
give a reasonable opportunity to the can- 

date to show cause. It is necessary that 
in arriving at a finding that the candidate 
has used unfair means in.the examination, 
the principles of justice must be 


followed, otherwise the finding arriv 
at is vitiated, and cannot form the basis 
of the punishment. (Para 11) 
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132, Russell v. Duke of Norfolk | T 

M. R. Calla, for Petitioner; .C. M: 
Mathur, for Respondent. ` © - 

‘ORDER :— This writ petition is direct- 
ed ne the order.of the: respondent 
cancelling the examination of . the peti- 
tioner held in May-June, 1979-for B. Sc. 
Hons) (Physics) Part Il, on the ground 


Sia ances used unfair means in 
the e ation. 


2. ‘The petitioner was a 
B. Sc. (Hons) (Physics) Part H (Three 
Years scheme) and was punane. this 
course of study in Maharaja- College, 
aipur. He appeared in B. Sc. (Hons) 
hysics) Part H examination -in May- ` 
une, 1979 with Roll No. 161. On June 18, 


- 1979 the petitioner had to. appear in 


Chemistry Subsidiary, Paper. IHI from 3 to 
6 P. M. While he was appearing ‘in the 
examination, at about 5.35 P. M. the Fly- . 
ing Squad took search of the examinees 
including the -petitioner, who were sus- 

of using unfair means, and suffi- 
cient material relating to Chemistry-Subsi- 
ay Paper II was found in the pocket 
of the petitioner inside the coat which 
was buttoned up. The Invigilator and the 
Superintendent examination referred the 


matter of the petitioner of using unfair 


means in the examination to the Com- 
mittee appointed by the Syndicate, and 
the Committee after examining the case 
recommended infliction of punishment of 
cancellation of the present examination, 
¿ e., the examination held in May-June 
1979 of the petitioner. 


3. The ‘petitioner represented to the 
Vice-Chancellor on November 22, 1979 
for reconsideration of the decision can- 
celling his examination and for review of 
his case. He was informed about the 
decision of the Vice-Chancellor by letter 
of the Assistant Registrar (Examina- 
tion-ITI) dated January 22, 1980. He again 
made a representation to the Vice-Chan: 
cellor on February 25, 1980, and he was 
asked vide letter dated March 22, 1980 

the Registrar, University of Rajasthan, 
Jaipur to appear before the Standing 
Committee appointed to consider ‘the cases 
of unfair means on’ March 26, 1980 at 
3.30 P. M. in the University Office. He 
appeared and the decision is still awaited. 

4, The only grievance of the petitioner 
is that there has been violation of the prin- 
ciples of national justice, in as much.as 
the Standing Committee appointed by the 
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Syndicate to- examine the cases. of the 
candidates, who are alleged to have re- 
sorted to unfair means, did not grant an 
opportunity to the petitioner to ‘show 
cause and the’ procedure prescribed in 
Ordinance 152 (hereinafter referred to as 
the Ordinance) to deal with such matters 
has not been followed. A case of allèged 
discriminatory. treatment to the petitioner 
is also made out on the ground that the 
cases of other candidates, who were not 
better placed than the petitioner, 
who too were found wne ir means 
in the examination have been dealt with 
diferently. The respondent was called 
upon to show cause as to why the writ 
etition be not admitted, and a reply has 
bea filed in which the allegation of 
violation of the principles of natura} jus- 
tice in case of the petitioner has been 
denied. : 

A case has been set up that the peti- 
tioner was found using air means at 
the time of examination in the subject 
Chemistry-Subsidi Paper-IIT, and he 
admitted to have been in possession, of 
the material, which had relevance to the 
examination concerned. Because he ad- 
mitted it was not necessary under the 
Ordinance to t any opportunity of 
hearing and all throu the University 
has interpreted the provisions of the 
Ordinance in such a manner that a Com- 
mittee appointed by the Syndicate. to 
examine the cases of candidates, who were 
suspected of using unfair means only gives 
a right of hearing to such a candidate, 
who denies to have used unfair means. 
An opportunity was ted to the peti- 
tioner at the time when he was found 
using unfair means in the examination and 
it was not necessary at the subsequent 
stage for the Committee to again grant 
an opportunity to the petitioner to show 
cause. In my opinion, looking to the 
urgency of the matter, the writ petition 
itself should and can be disposed of at 
this stage. ear 

5. The Ordinance defines unfair means 
and under Cl. 1 (IO) (a) unfair means in- 
cludes having in possession. ied the 
examination time any paper, books or 
notes, which have relevance to the exam- 
ination concerned. The petitioner - fs 
charged with having in his possession the 
material concerning Chemistry-Subsidiary 
Paper-HI, which was not insignificant, No 
doubt the material found in possession of 
the petitioner did not relate to the ques- 
tions set in the paper, but, to my mind, 
under Clause 1 (a) of the Ordinance, 
the material should only have relevance 
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to the subject of the examination concern- 


-ed, and not: only with the questions set in 


the examination. A-candidate may be ex- 
pecting that a particular question may be 
set in the examination paper, and in that 
hope may take the relevant material with 
him in the examination to be used in case 
the necessity. arose. 

It may be that the question or ques- 
tions relating to that material are not set 
in the examination, but stil] the material 
will have relevance to the examination, 
and, if any candidate is found having in 
his possession during examination time 
any paper or notes, which have relevance 
to the examination concerned, it can be 
said prima facie that the candidate had 
an intention to cheat in the examination, 
and as such he is found using unfair 
means in the examination. But, the ques- 
tion before-this Court is not, as to whe- 
ther there was sufficient material before 
the Standing Committee appointed by the 
Syndicate to examine the case of the peti- 
tioner about his using unfair means in the 
examination, and the only question is, as 
to whether there has been violation of the 
itr ene of natural justice in the case of 

e petitioner. ; : 

6. It is contended by Mr. Calla, the 
learnéd . Advocate for the petitioner that. 
the Standing Committee appointed by the 
Syndicate to examine the case of the peti- 
tioner should have granted an opportunity 
to the petitioner to show cause, but-it was 
not done and hence the order cancellin 
the examination of the petitioner is ille 
and ineffective. The learned Advocate for 
the respondent, Mr. Mathur, on the other 
hand, contends that the report of the In- 
vigilator was brought to the notice of the 
petitioner immediately he was found using 

air means, and he was given an op- 
portunity to explain on the spot. The peti- 
tioner.came out with the explanation that 
he had brought the material to study out- 
side, but, as he was late, he forgot to 
place the material outside, and the same 
remained in the inside cket of his 
buttoned up coat. He had no intention to 
use the material and did not actually use 
it. Thus, according to Mr. Mathur, at that 
stage an opportunity was granted to the 
petitioner, and there is no rule of law or 
practice that the Standing Committee ap- 
pointed by. the Syndicate to examine A 
case of the candidate. charged with hav- 
ing used unfair means should give an op- 
portunity to the candidate to show cause. 


7. The principles of natural justice are 
so well established that they hardly need 
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citation of any authority. In Suresh Koshy 
ee v. University of Kerala, AIR 1969 
SC 198, the following - observations of 
Tucker, L. J. in Russel v. Duke of Norfolk, 


(1949-1 All ER 109 at page 118) have been 
quoted :— i ` 


“There are, in my view, no words which 
are of universal application to every ki 
of inquiry and every kind of domestic 
tribunal. The requirements’ of natural 
justice must depend on the circumstances 
of the case, the nature of the enquiry, the 


` rules under which the tribunal is acting, 


-a 


in the examination after reviewin 


_ High School an 


the subject matter that is being _ dealt 


' with, and so forth. Accordingly, I do not 


derive much assistance from the defini- 
tions of natural justice which have been 
from time to time used, but, whatever 
standard is adopted, one essential is that 
the person concerned should have a 
reasonable opportunity of presenting his 


‘case. 


8. In. Indra Methi v. Board of Secon- 
dary Education, Rajasthan, Ajmer 1974 Raj 
LW 230: (AIR 1975 Raj 116), which was 
also a case of allegedly using unfair n 

e 
case law on the principles of natural jus- 
tice, and placing reliance on Board of 
Intermediate Education, 
U, P. Allahabad, v. Ghanshyamdas Gupta 
AIR 1962 SC 1110, it was held that the 


enquiry before the domestic tribunals. in 
the matter of disciplinary actions is of 


quasi-judicial character and has to be 
undertaken in accordance with the prin- 
ciples of natural justice. The procedure 


_ to be adopted in such cases should be that 


_the person affected should be apprised of 


' the charges of unfair means against him. 


In the absence of a clear notice of 


= charges against him, a person affected is 


placed at a great handicap to defend him- 


_ self, and such a procedure falls. below the 


expected standard of procedure of fair 


_ hearing and further that the tribunal can- 


not base its decision on materials, unless 
the ee against whoni the material is 


.. Sought to-be utilised has been given an 


opportunity to. explain the circumstances 
Pipa against him, In Ranjit Singh v. 

niversity of Rajasthan (AIR 1966 Raj 
993), which has been referred to in Indra 
Methi’s case (supra) it has been helcd that 
the principles: of natural justice require 
that the candidate must be given an op- 
portunity of presenting his case ‘before 


* 


- that organ of the University, who has to 


"award the punishment, and the University 


“can act according to its usual 
.. business, provided the rules conform -to 


of 


rules 


' thë principles of judicial procedure: «= 
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‘- The -necessity of framing proper ‘rules 
on the subject and by the rules to dele- 
pate ‘the powers of the Syndicate in this 

ehalf to a small body, or any officer of 
the University was- emphasised. A re- 
ference may also be made here ‘to Prem 
Prakash Kaluniya v. Punjab. University 
(1973) 3 SCC 424:(AIR 1972 SC 1408), 
and to Triambak Pati Tripathi v. The 
Board of High School and Intermediate 
Education, U. P., Allahabad, AIR 1978 
All 1 (FB), and to The Bihar School 
Examination Board v. Subhas Chandra 
Sinha, AIR 1970 SC 1269. It may be ob- 
served here that Tripathi’s case and the 
case of Bihar School Examination Board 


pu were of mass copying, and, there- 


ore, will not apply. to the instant case. 
In’ Tripathi’s case, individual show cause 
notices were given to the candidates, and 


à spot enquiry was held by the Com- 
mittee appointed for the purpose by the 
Examination Committee of the Examina- 


tion Board, and the principles of natural 
justice were held to have been followed. 


In case of mass copying in the examina- 
tion by the very nature of things and the 
circumstances of the case, it is not pos- 
sible to give individual notice to each and 
every candidate involved in mass copying 
same 
cannot be said where only a few indivi- 
duals resort to using unfair means in the 
examination. In the latter case; it is neces- 
sary that show cause notice to each and 
every individual alleged to have resorted 
to use unfair means in the. examination 
should be given, and thus a reasonable 


opportunity should be given to him - to} . 


explain the charges levelled against him. 
No doubt, if the procedure of holding 
enquiry is laid down in the rules, then 
that procedure has to be followed, but, 
even if no procedure is prescribed, the 
tribunal being a quasi-judicial domestic 
tribunal has to give a reasonable oppor- 
tunity to the candidate to explain the 
charges levelled against him. The prin- 
ciples of natural justice cannot be Jaid 
down in a watertight compartment, and 
it will depend-on the constitution of the 
tribunal, on- the: nature of the enquiry, 
and the facts and circumstances of each 
case as to whether the requirements of 
natural justice have been met or not. -. 

' 9. Let us now examine the relevant 
provisions of the Ordinance to see, as to 
whether it contains provisions whic 

conform to the principles of natural jus- 
tice regarding. holding enquiries against 
a candidate, who is charged of resorting 
to use unfair means in the examination. 
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10. The procedure. for dealing -.with 
the, cases of the candidates found using 
: or suspected of using unfair means. in con- 
. nection with the examination is contain- 
ed in Clause 2 of the, Ordinance. The fn- 
vigilator or the Centre Superintendent. 
either shall . search or cause a candidate 
tu be searched by any person, and where 
‘any written material is found in posses- 
sion of the candidate in consequence of 
the search, then the Superintendent of 
the Examination has to conduct on the 
spot enquiry and dispose of cases. w 
which he feels that unfair means have not 
been adopted. But, where he is satisfied 
that unfair means have been used, he ig 
to. refer the case.to the Officer appointed 


by the University for the purpose, indicat- , 


_ing the extent to which unfair means 
have been used by the candidate. It the 
Superintendent feels satisfied that unfair 
- means have been used by the candidate, 
his/her answer books have to be seized 
: along with the material recovered, and a 
fresh answer book is given to him/her ta 
answer the remaining questions of the 
Question paper. i 


Both the answer books {Annexure I ‘and 
II) have to be sent by the Centre Super- 
-intendent to the officer appointed by. the 
University for the purpose together with 
-the material -recovered and duly signed 
by the candidate, the Invigilator and the 
Centre Superintendent. e Invigilator 
has to give his report in writing in the 
form prescribed by the University, The In- 
- vigilator’s report has to be immediately 
‘brought to the notice of the candidate, 
- who.shall be required to give his/her ex- 
pan non in the above form. If the Centre 


uperintendent decides to refer a case of - 


. unfair means to. the officer appointed by 
the University for the purpose, he shall 
record ‘such evidence as is available im 
support of the allegations made by the 
Invigilator, and, after giving his own re- 
marks, he shall send all the relevant 
material to the officer appointed by the 


University for the purpose. Under Cl. 2- 


(vi) of the Ordinance, all cases of unfair 
means reported. by the Centre Superinten- 
dent have to be considered and -decided 
by the Syndicate. . l a 

= The Syndicate ‘nay,’ however,. appomt 
one or more Committees .to’ examine the 
cases :in the first instance, and give its/ 
their recommendations or authorise the 
Vice Chancellor to appoint such Com- 
-mittee. Under Clause 2 (vii) of the Ordi- 
“nance, ‘if the candidate denies the allega- 
tions as ‘contained in the Investigator’s re- 
„port, or if. the ‘Committee otherwise thinks 
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it necessary, only. then it has.to fix a date, 
time. and place for -holding an enquiry, 
and’ give a-proper notice to the candidate 
by registered post. On the date fixed in 
the notice, which shall not be less than 
fourteen. days from the date of its des- 
patch, the Committee shall meet at the 
required place, on the date and time spe- 
cifed in the notice for the. purpose of 
holding enquiry, and the candidate shall 
be allowed to be present iy the same. 


_ Then the evidence has to be recorded 
im. the presence of the candidate, who is 


to be allowed to put relevant questions to. 


the various witnesses by way of cross- 
examination, and after the evidence is re- 


corded, the candidate shall be required ` 


to make statement and to produce such 
evidence as he/she thinks necessary to 
submit in his/her defence. It is only there- 
after that the Committee after granting 
such hearing to the candidate, as it may 
deem necessary, record its findings about 
the guilt of the candidate. The report of 
the Committee and -its recommendations 
shall then have to be placed before the 
Syndicate,. which is the final authority to 
take such necessary action, as it may 
think necessary in each case. 


11. It will, theréfore, be clear that the 
Ordinance contains an elaborate proce- 
dure to deal with the cases of the caridi- 


dates who are found or are suspected of 


using unfair means in the examination. 
It is. contended by Mr. Mathur, the learn- 
ed Advocate for the respondent, that the 
Invigilator’s report was brought to the 
notice of the candidate immediately and 
he was given an opportunity to furnish 
his explanation which he did, and because 
he did not deny to‘have been in posses- 
sion of the material relevant to the con- 
cerned examination, it was not necessary 
for the Standing Committee to have called 
upon the petitioner to show cause, and 
the principles of natural justice have not 
been violated. But, to my’ mind, this‘ sub- 
mission of Mr. Mathur has no force, be- 
cause it is the body or the tribunal which 
is empowered to hold an enquiry in a 
case of a candidate alleged to have used 
unfair means, who must give an oppor- 
tunity to the candidate’ to show cause. 


Only if the candidate denies the allega- 
tions, or, if the Committee otherwise 
thinks ‘it necessary, it shall be necessary 


. for-the Committee under Clause 2 (vii). of 
the Ordinance to hold an enquiry in the 


manner provided therein. If the candidate 


-admits then it is not necessary to hold 


such an enquiry, but the question of ad- 
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mission or denial by the candidate of the 
charge levelled. against him of havi 
used unfair means in the examination wi 
only arise when in pursuance of the show 
cause notice issued by the Committee to 
the candidate, a candidate submits reply 
either. admitting or denying the charges 
levelled .against him. A reference may be 
made here to Ranjit Singh’s case (AIR 
1966 Raj‘ 228) (supra), where it has been 
observed that the principles natural 
justice require that the candidate must be 
iven opportunity of presenting his case 
efore that organ of the University, who 
‘has to award the punishment. In the 
instant case, the Syndicate appointed the. 
Standing Committee; and the Standing 
Committee had to enquire into the matter, 
and to make its recommendations to the 
Syndicate. as 7 Ss 
_ Therefore, it was incumbent on the 
Standing Committee appointed by ‘the 
Syndicate to give an oppor ey to the 
petitioner of presenting his case before 
it, and in case the candidate would have 


admitted that he was found using unfair 


means, only then it was not necessary for 
the Committee to hold any enquiry, and 
the Committee could have, -after examin- 
ing the report of the Invigilator, the ex- 
planation of the petitioner, made a recom- 


mendation to the Syndicate. To my mind, . 


the Invigilator’s report and the explana- 
tion of the candidate contained therein 
is no substitute for opportunity to the can- 
didate by the Committee to show cause 
against his. ah conduct of using un- 
fair means. in the examination. It is the 
Committee which is a domestic tribunal, 
a quasi-judicial tribunal, which has to 
deal with the case, and it is that Com- 
mittee which is to give a reasonable op- 
portunity to the candidate to show cause. 


In -the instant case, the Committee did 
not give any opportunity to the petitioner 
to show cause and as such the petitioner 
has been punished and his examination 
has been cancelled without affording an 


opportunity to him to explain, and as such ` 
there has been a clear violation of the’ 


rinciples of natural justice. No doubt, 

e University is an autonomous body 
and is responsible for the standards and 
the conduct of the examinations, and 
where the University examination is in- 
volved, a certain amount of autonomy 
should be extended to the University au- 
thorities and the meticulous investigation 
into the rights and wrongs of the doings 
of the Universities or their Committees 
may demoralise the authorities themselves, 
and the overall impact may be injurious 
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in mrs interest, and obnoxious to justice 
(vide Civil Appeal No. 880/78, The 
Gurunanak Dev -. University v. Rajinder 
Kumar Girdhar decided on 18-4-1978). 

But, it is necessary that in arriving at 
a finding that. the candidate has used 
unfair means in the examination, the prin- 
ciples of natural justice must be- follow- 

, otherwise the finding arrived at is 
vitiated, and cannot. form the basis. of the 
punishment. Mr. Mathur, the learned Ad- 
vocate for the respondent, has referred 
to ese Khandelwal v. The Univer- 
sity of Rajasthan, Jaipur (Civil Writ Petn. 
No. 88/77 decided on August ‘$1, 1977) 
(Raj), but even in that authority the prin- 
ip es of natural justice had been follow- 

and the procedure prescribed in deal- 
ing with the cases of the candidates sus- 
panon of using unfair 'means was also 
llowed. Therefore, that case lends no 
assistance to the learned Advocate for the 
respondent. T 


12. The contention of Mr. Mathur, the 
learned Advocate for the respondent is 
that all through the University has been 
interpreting the provisions of the Ordin- 
ance in such a manner that the Com- 
mittee ot pomi by the Syndicate to 
examine the cases of candidates who are 
alleged to have used unfair means only 
holds an enquiry, if the candidate denies 


having used unfair means or the Com- 


\ mittee otherwise thinks proper to hold the 


enquiry. But, this contention has no force, 
in.as much as in the case of other two can- 
didates, namely, Walia and Michael, who 
were also suspected to have used unfair 
means in the examination, an opportunity 
was granted by the Committee, though on 
their representations, to show cause. There 
is no provision of making representation, 
and there is no warrant for the assmption 
that only an opportunity to show cause 
will be granted to such of the candidates 
who represent and not to others. To my 
mind, as already observed above, the 
question of denial or admitting havin 
used unfair means in the examination wil 
only arise when the Committee, which is 
to deal with the matter ie a show 
cause notice to the candidate mentioning 
therein the charges against him. Therefore, 
Tt am of the opinion that the procedure 
prescribed in the Ordinance for dealin 
with the cases of those who are suspect 
of using unfair means has not been follow- 
ed in the case of the petitioner, and his 
examination has been cancelled on the 
recommendations. of the Committee by 
thé Syndicate without observing the prin- 
ciples of natural justice, which have been 
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clearly violated in the case of the peti- 
tioner. l Sog E AE 

it may also be observed: here that it is 


discretionary with the Syndicate to inflict- 


one or the other pimishment, and, there- 
fore, it is also necessary that the Com- 
mittee, which is to recommend to the 
Syndicate, should es an opportunity to 
the candidaté to show cause and the re- 
port of the Invigilator and the explana- 
tion of the candidate cannot be said to 
be the substitute to .the notice 
by the Committee to the candidate 
to show cause, because at the time 
when the candidate is suspected of 
using unfair means, he is to be given an- 
other copy to answer other questions, and 
at this stage it cannot be expected of the 
candidate to be in such a state of mind as 
te come out with his defence. The report 
of the Invigilater may be evidence in the 
case and has to be considered. by the 
Committee along with the other material, 
if any, but the Committee is bound ta 
give a notice to the candidate te show 
cause. ae 3 re a 
18. In the result, the’ orders of 
the respondent, (Annexures I and If 
to the writ petition) are hereby 
quashed and set aside, and the res- 
pondent is directed to examine the 
case of the petitioner. or get it examined 
by the competent authority in the ligat 
of the observations made above. As 
aS pee matter should be finalised 
within two weeks, and the petitioner shall 
co-operate. This court cannot t any 
relief to the petitioner that he S 
allowed to appear in the B. Sce. (Hons) 
Part Wf examination. It will be open for 
the University to consider whether any 
such rea of the petitioner, if made is 


to be allowed or not. The costs of this 
petition are made easy. 
Order accordingly. 
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= Under Order 16, Rule 1 (3) and Rule 1A, 
C. P. C., even where no list of witnesses 
is filed, still the court has power. to per- 
mit a party to examine. any witness pro- 
duced by it after recording reasons, if 
sufficient cause is shown for not filing the 
list. Itis true that O. 16, Rule 1, C. P. C., 
does* not conceive anď. - contemplate a 
situation of non-filing of the list, but from 
that, it cannot be said that the legislature 
intended to deprive the court of such an 


important power of examining evidence 
at the instance of a party without which 
no justice can be admini The object 


of the rules seems to be speedy trial and 
prevention of cooking up of witnesses by 
giving their names in the list, but the em- 


‘phasis seems to be allowing evidence bv 


> 


o Sekar cause for not filing. the 
list or for omission of the names of wit- 
nesses in the list and not on depriving the 
court of its power to permit the party to 
examine witnesses when list is not filed: 
Case law . discussed. (Para 25) 


_ The provisions contained. in O. 16. 
Rule 1, C. P. C. should be construed hy 
the courts. liberally. The evidence should 
not be normally shut, unless the conduct 
of the parties is grossly negligent ‘and 
there are serious laches on its part. 

| (Para 26) 

Thus where the list of witnesses was 
not filed because the lawyer out of honest 
misconception of law believed that if the 
witnesses are brought and produced by 


the party, they. will be examined by the . 


court, it must be treated as sufficient 
cause to permit defendant to examine wit- 


nesses were present in court. 

(Para 26) 
Cases Referred: Chronological paras 
AFR 1980 Raj 184 .- 22, 26 


' (1979) Civil Revn. No. 81 of 1978, D/- 


8-11-1979, (Raj), Baboo Lal v. Nahata 
Brothers 


AIR 1978 Raj 20 1977 Raj LW476 21- 


1971 Raj LW 416 4, 20, 24 
(1970) 2 SCR 875 © > | 
AIR 1969 Punj & Har 197. 13 
AIR 1969 Raj 299 19, 
1965 Raj LW 111 18, 


TLR (1968) Cut 957. . 
ATR 1955 SC 425 » 
AIR: 1951 Cal 286 - 18 
cao 4 AC 504:41 LT 418:48 LJQB 
765, Kendall v. Hamilton =€ =- VW 
_j. P. Joshi, for Petitioners; Parmatma 


Sharan and R. P. Vyas, for Respondent. . 


ORDER :— This revision raises an im- 
portant question of law as to the’ interpre- 
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tation of Order 16, Rule 1 and Rule 1A,- 


C. P. C. It arises under the following cir 
cumstances: 


2. The plaintiff Prakashmal Surana: 


instituted a suit for arrears of rent and 
ejectment and also for the recovery of 
house-tax, electricity charges etc., against 
the defendant Satnam Transport Com- 
pany, through the Managing Partner Smt. 
amam Malik, Delhi Gate, Udaipur and 
Beharilal, Manager, Satnam Transport 
Co. The suit for eviction was based on 
personal ater ie of the disputed pre- 
mises, The defendant resisted the suit and 
submitted the written statement on 28-8 


1979. Necessary issues arising from the 
pleadings, were framed. e plaintiff 
closed his evidence reserving. right to 


adduce evidence in rebuttal on 10-9-1979 
and the case was posted for defendant's 
evidence on 27-10-1979. On that very an 
that is, on- 10-9-1979, the plaintiff sub- 
mitted an application that the defendant 
has not filed any list of witnesses within 
fifteen days after framing of the issues 
under Order 16, Rule 1, C. P. C. and has 
been negligent and only the defendant 
can be examined in evidence. Jt was pray- 
ed that the case may be posted after a 
week for the statement of the defendant, 
so that the case can be disposed of within 
the month of September, 1979. 


On 27-10-1979 on behalf of the defen-. 


dant an application for adjournment, was 
moved on the ground that the defendant's 
counsel Shri J. P. Joshi had to proceed to 
Delhi, as arguments in Urban Ceiling 
Case had begun in the Supreme Court. It 
was also stated in the application that the 
defendant’s witnesses Shankarsingh 
Rathore (Sampatsingh appears to be mis- 
take, as in earlier application name men- 
tioned is Shankarsingh) and Ramchandra 
Sharma, are present. Thereatter, another 
| appieno was moved on behalf of the 

defendant at about 8.80, p. m., on that 
very day, wherein it was stated that the 
case is fixed for defendant’s evidence, but 
the defendant Mrs. Satnam Malik could 
not come from Udaipur on account of ill 
health. The statements of two witnesses 
Shankarsingh Rathore, Branch Manager, 
and Ramchandra Sharma, an employee of 
Satnam Transport Company, can be re- 
corded first and an order to that effect 
may be passed and the statements of the 
witnesses may be recorded. A_ reply to 
this application was filed by the plain- 
tiff, in which an objection was raised that 
the provision of Order 16, Rule 1, C. P. C., 
is-:mandatory and asno- list of witnesses 


has been. 
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. fifteen days, the. defendant has no right . 


d by. the defendant within - 


to.examine the two witnesses. In case the 
court allows production of the witnesses 
in evidence, the provisions contained in 
Order 16, Rule 1, Sub-rules (1) and 3 
and Order 16, Rule 1A, will be render 
nugatory. The defendant, thus, cannot 
examine any witness from her side.’ The 
learned Munsif City, Jodhpur, after hear- 
ing the arguments, allowed the objec- 
tion of the plaintiff and rejected the 
defendant’s application for recording the 
statements of the two 
learned Munsif ordered that . only the 
statement of the defendant will be re- 
corded. Dissatisfied with the order of the 
learned Munsif, the defendant: has 
ferred this revision petition. 


8. I have heard Shri J. P. Joshi, learn- 
ed counsel for the defendant-petitioner, 
and Shri Parmatma Sharan, learned coun- 
sel for the plaintiff-non-petitioner, at 
length. 


4. The defendant-petitioner has moved 


an. eerie under Order 16, Rule 1, 
sub-rule (8) read with Section 151, C. P. C., 
wherein it is stated that the counsel for 


the defendant-petitioner used to get in- 


structions in the suit from Shri Shankar- 
singh Rathore, Manager of the Jodhpur 
Branch of Satnam Transport Company. 
Therefore, the defendant’s counsel, after 
framing of the issues, contacted Shri 
Shankarsingh Rathore and asked him to 
meet before 5th April, 1979. The defen- 


dant’s counsel again tried to contact him on ` 
phone on 5-4-1979, but he was informed > 


that Shri Shankarsingh Rathore had’ pro- 
ceeded to Udaipur, from where he is 
supposed to go to Ahmedabad. In the 
facts and circumstances, the defendant’s 
counsel could not contact Shankarsingh 
Rathore before 7th April, 1979, and could 
not file the list of the. witnesses; It was 
also stated that the defendant’s counsel 
was of the opinion that in view of judg- 
ment in Dalchand v. Ramakant (1971 Ra 
LW 416) the defendant-petitioner conl 
get the witnesses examined without sum- 
moning them on the date when the evi- 
dence of the defendant is to be recorded. 
In view of holding such an opinion, the 
defendant’s counsel did not think it pro- 
per to contact Smt. Samam Malik on 
phone at Udaipur to get the names of the 
witnesses. Thus there 
cause for not filing the list of witnesses 
and prayed that the defendant: may be 
allowed to get the witnesses examined 
without summoning them on a date ap- 
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witnesses, The’ 


pre- 


was sufficient 


pointed by this Court. This application is... 


accompanied with an-:affidavit: of Shri 


1881 


application has not- been filed, nor any 
counter-affidavit has been filed. l 


5. Shri J: P. Joshi, learned counsel for 
the petitioner, vehemently contended ‘that 
the trial court has taken a very technical 
view of the provisions contained in Order 
16, Rule 1, sub-rules (1) and .(8) and 
Rule 1A, C. P. C. Even when list of wit- 
nesses has not been filed, the witnesses, 
who were present on the date fixed for 
evidence, ought to have been examined 
by the court. Rule 1A should not have 
been given such a strict construction so as 
to deprive the party to get the ~ evidence 
econ led of the hs a ne Who have been 
brought by the party and are present in 
ee He feted that the language of subs 
rule (8) of Rule 1, as.now stands after 
1976 amendment, is not couched in the 
negative form, but it is rather permissive. 
Even otherwise the procedural provision 
should be interpreted in an equitable and 
liberal manner, so as to advance the cause 
of justice and not hamper it. He sub- 
mitted that the trend of decisions after 
the judgment in Tulsi Bai v. Chunilal, 
(AIR 1964 Raj 243 : 1964 Ray LW 253) 
shows that that decision lays down the 
principle relating to the provisions of 
Order 16, Rule 1, C. P. C., as then stood 
and applicable to the State of Rajasthan. 
He referred the latter decisions to support 
his contention. 


6. Shri Parmatma Sharan, on the other 
hand submitted that latter decisions of 
this Court after decision in Tulsi Bai v. 
Chunilal’s case (supra), turned on the rule 
as amended from time to time by the 
High Court of Rajasthan. The relevant 

rovisions of Order 16, Rule I, as are’ in 

rce at present after the amendment of 
the Code of Civil Procedure by Act 
No. 104 of 1976 enforced with effect from 
]-2-1977, are identical to the Rule on 
which. the decision in Tulsi Bai’s case 
rests. The same interpretation should be 
pur on the provisions contained in O. 16, 

ule 1, sub-rules (1) and (8) and Rule 1A, 
as was put in Tulsi Bafs case (supra), 
according to which the filing of the list 
of witnesses by the parties was manda- 


_ tory and in the absence of the list of wit- 
nesses the parties have no right to exam- 


ine any witness. Only such witnesses, 
whose names have been omitted in the 
list of witnesses, can be examined, if suffi- 
cient cause is shown for their omissions 
in the list of witnesses and the court can 
permit examinations of such witnesses 
after recording reasons. It was urged b 


Shri Parmatma Sharan, learned counsel. 
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for the plaintiff-non-petitioner that even 
if the party- brings his witnesses, the state- 
ments of such witnesses cannot be record- 
ed, as the provisions of Order 16, Rule 1A, 
has been subject to the provisions con- 


tained in Order 16, Rule 1, sub-rule (8). | 


'7. Before adverting to the controversy 
as to the interpretation of the: provisions, 
of Order 16, Rule 1 sub-rules (1) and (3) 
and Rule 1A, I may first advert to the 
scheme of the Code with -regard to 
summoning and attendance of the wit- 
nesses. Under Section 30 of the Code of 
Civil Procedure, the court may at any 
time either of its own motion or on the 
application of any party, issue summons 
to persons, whose attendance is required, 
either to give evidence or to produce 
documents subject to such conditions and 
limitations -as may be prescribed.’ O. 16 
makes provisions for summoning and at- - 
tendance of witnesses. Rule 1 of Order 16 
deals with the list of witnesses and 
summons to witnesses and Rule 1A deals 
with production of witnesses without- 
summons. I shall be dealing with these 
two rules in relation to the ‘controversy ` 
raised before me. Rule 7 of Order 16 - 
empowers the court to examine any person 
present in Court or requires to produce - 
any document then and there in his pos- 
session or power. Rule 14 of Order 16 
further empowers the Court to examine 
any person including.a party to the suit — 
and not called as a witness by a party to 
the suit. when -it thinks necessary and. 
the Court may, of its own motion, cause. 
such person to be summoned as a witness 
to give evidence or to produce any docu- 
ment in his possession, on a day to be ap- 
pointed, and may examine him as a wit- 
ness or require him to produce such docu- 
ment, J may reproduce here Rule 1, R. 1-A, ` 
Rule 7 and Rule 14 of Order 16 :— 

“Order 16 — Summoning and Atten- 

of witnesses: - 
Rule 1. List of witnesses and summons to 
witnesses. l 

(1) On or before such date as the Court - 
may appoint, and not later than fifteen 
days after. the date on which the issues 
are settled, the parties shall present in 
Court a list of witnesses when they pro- 
pose to call either to give evidence or to 
produce documents and obtain summons 
to such persons for- their attendance in 
Court. . Je 
- (2) A party desires of obtaining any. 
summons for the attendance of any per- 
son shall file in Court an application. stat- 
ing therein the purpose for which the. 


. witness is -proposed to be ‘summoned.-. 
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(8) The Court may, for reasons to be 
recorded, permit a party: to call, whether 
by summoning through Court or - other- 
wise, any witness, other than those whose 


names appear in referred to in sub- 
rule (1); if such party . shows sufficient 
cause for the omission to mention the 


name of such witness im the said list. 

(4) Subject to the provisions ‘of — sub- 
rule (2), summonses referred to in this 
rule may be obtained by parties on an 
application to the Court or to such officer 
as may be appointed by the Court. in this 
beh ee 


Rule 1A. Production of witnesses without 
summons. | = | ' 

Subject to the provisions of sub-rule. (8) 
of the Rule 1, any party to the suit may, 

‘without applying r summons nder 
Rule (1), bring any witness to give evi 
dence or to produce documents. | 

Rule 7. Power to require persons present 
in Court to give evidénce or -produce 
document: ao 

Any person present in Court may be 
net by the court to give evidence 
or to produce any document then’ and 
there m his possession or power, >` 
Rule 14. Court may of its own accord 
summon as witnesses strangers to suit. ~ 

Subject to the provisions of this Code 
as to attendance and appearance and to 
any law for the time being in force, 
where the Court at any time thinks it 
necessary to examine any person, includ- 
ing a party to the suit and not called ay 

a witness by a party to the suit, the Court 
may, of its own motion. cause such person 
to be summoned as a witness to give evi- 
dence or to produce any document in his 
‘possession, on a day to be appointed, and 
may examine him as a witness or req 
him to produce such document.” 

8. Sub-rule (1) of Rule 1 of Order 16 
rovides that the parties shall present a 
ist of witnesses whom they propose to 

call efther to give evidence or to produce 
documents, on or before such date, as the 
Court may appoint, and not later than 
fifteen days after the date on which the 
issues are settled. Fifteen days is the outer 
limit fixed by the Legislature for submis- 
sion of the list of witnesses after settlement 
of the issues. The court may even give 
lesser time for filing of the list of wit- 
nesses. Under sub-rule (1) the court can- 
not appoint any date beyond fifteen days. 
Sub-rule (2) makes a provision that in 
case a party is desirous of obtaining any 
summons for the attendance. of any person 


it shall file an application stating therein ` 


the purpose for which the witnesses are 
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` 9. The 
sideration is that where no list of witness 


to Soe 


A. LR. 


proposed to be summoned. Sub-rule (2) 
would be attracted when stummons are 
obtained by the. party. Sub-rule (8) provi: 
des that where the names of the witnesses 
have been omi in the list submitted 
under sub-rule (1), then. the Court may 
permit a party to call those witnesses, if 
the party shows sufficient cause for the 
omission ofthe names of the witnesses, 
and while permitting the party to call 
such witnesses. the Court is required to 
record reasons. Rule. 1A empowers a party 
to the suit to bring any witness to give 
evidence or to produce documents, witli- 
out obtaining any summons, but this right 
has been subject to 
rule (8) of Rule 1. 


question that arises for con- 


had | c 
any protection under sub-rule (8) of R. 1, 
that is. whether a party can be P 
witness -or to produce any 
witness after showing sufficient cause for 
not filing the list? ere’ list has been 
filed and names:‘of certain ‘witnesses have 


been filed whether a party can claim 


‘not been included in the list, then certain- 


ly sub-rule (8) is attracted and the Court 
is empowered to permit a party to call 
witnesses, if sufficient cause is shown for 
their non-inclusion in the list ‘and thè 
Court may grant permission after record- 
ing reasons.’ As regards the power of the 
Court, Rule 1 and Rule 1A how are to be 
interpreted; is a serious question, when 
the party does not file any list: of wit- 
nesses. I may now consider the principles 
which guide the interpretation of pro- 
eedural laws. ` 
10. In Sangram Singh v. Election Tri- 
bunal, Kotah, (AIR 1955 SC 425), their 
Lordships of the Supreme Court observed 


as under:— oe . 
“Now a code of procedure must be re- 


garded as such. It is ‘procedure, some- 
ine designed to facilitate justice and 
er its ends, not a penal enactment 


for punishment and penalties; not a thing 
designed to trip people up. Too technical 
a construction O 
room for reasonable elasticity of inter- 
pretation should therefore be guarded 
against | Pare always that justice is 
done to both sides) less the very means 
gerien for the furtherance of justice be 
to frustrate ft.” , 


“Next. there must be ever present to 


the mind the fact that our laws of pro- 
ċedure are grounded on a principle `of 
natural justice which requires that men 
should not be condemned unheard, that 


sections that leaves no 


‘ee os ee re A 


the provisions of sub- — 


remanres 
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decisions should not be reached behind 
their’ backs, that proceedings that: affect 
their lives and property should not ‘con- 
tinue in their absence and that-they should: 
not be precluded from participating in 
them, Of course there must be exceptions 
and where. they are clearly’ defined they 
must ie eee effect to. But taken by and 
large, subject to that proviso our 
. laws of procedure should be construed, 


wherever that is reasonably possible in 


the light of that principle.” l 

11. In State of Gujarat v. Ramprakash 
| P. Puri ( (1970) 2 SCR 875) their Lordships 
stated :— o Ji a 
| “Procedure has been described to be a 
band-maid and not a mistress of law, in- 
tended to subserve and facilitate the cause 
| of justice and not to govern or obstruct 
it. Like all rules of procedure, this rule 
' demands a construction which would pro- 
mote this cause.” - : . 





me of Lord Penzance in (1879) 4 AC 


“Procedure is but the machinery of the 
law after all the channel and means 
whereby law is administered and jus- 
tice reached. It strongly- ee from 
its office when in place of facilitating, it 
is permitted to obstruct and even extin- 
guish legal rights, and is thus made to 
govern when it ought to subserve.” 

(Quoted from Aiyer’s Manual of Law 
Terms and Phrases, 7th Edn. at page 644). 


18. The following passage in Balwant 
Si Bhagwansingh v. Firm Raj Si 
Baldev Kishen, (AIR 1969 Punj and Har 
197) is useful to read here:— | 

“Promptitude and despatch in the dis- 

nsation of justice is a desirable thin 
| but not at the cost of justice. All rules 
procedure are nothing but handmaids of 


NINH IANNIS ee —e— e aS 
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justice. They cannot be construed in a 
manner which would hamper fustice. As a 
| general rule, evidence should never be 


| shut out. The fullest opportunity should 
| always be given to the. parties to give. 
| evidence if the justice of the case requires 
' it. It is immaterial if the original omission 
to give evidence or to deposit process-fes. 
_arises from negligence or carelessness. As 
: observed by the Calcutta High Court in 
i Bupendra Deb Haikut’s case, AIR 195] 
i Cal 286, however negligent or ‘careless 
may: have been the first omission and how- 
ever late the proposed evidence, it should 
be allowed if that can be done without 
injustice to the other side. There is ne 
| injustice if the other side can be eom- 
| pensated by costs.” 
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12. It is useful to quote the oft quoted. 
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. 14. The above’ principles.should guide 
the courts, while - interpreting the proce- 
dural laws. Too technical, too rigid and 
too strict-a view is: not required. to be 
taken, unless the seamen - completely 
deprives the Court from the exercise `o 
the: discretionary powers. The . object of 
the legislature in introducing Rule 1 and 
Rule IA appears to be speedy disposal of 
eases and. it does not appear to be the 
object. behind Rule 1- to deprive a party 
to examine witnesses, if he Tes failed to 
submit the list of witnesses. . 

13. By putting an interpretation that 
in. the absence of list of witnesses no wit- 
ness can be examined and the Court is 
powerless to. permit. a party to examine 
its witnesses, even when it shows suffi- 
cient cause for not filing the list of wit- 


‘ nesses, it would amount to imposing pro- 


al tyranny and throttling course of 
justice, which could not have been the 
intention of the legislature. When the 
courts have been conferred with powers 
to examine any witness present in court 
under Rule 7 or to examine or summon 
any witness under Rule 14, then in the 
light of the powers under Rules 7 and 
14, Rule I is required to be interpreted. 
Rule 7 and ee clearly indicate ‘that 
the courts primarily exist for ensing 
real and substantial justice and if they are 
to impart only technical justice, the court 
will never require to examine any witness 
of their own accord. Powers under Rules 7 
and 14 have only been conferred with a 
view to impayt justice to the parties. 

16. Rule 1 of Order 16, C. P. C., as 
applicable to Rajasthan, had long legisla- 
tive history. From time to time there had 
been amendments m the Rules. In 1957 
Pore 1 of Order 16 was as under in Rajas- 

ani— 

- “1 (Ò On such date as the Court may 
int and not later than 80 days after 

e settlement of the issues, each party 
shall present in Court a list of witnesses 
whom it proposes to produce. 

(ii) No party shall be permitted to pro- 
duce witnesses other than those contained 
in the said list except with the permis- 
sion of the Court and after showing good 
cause for the omission’ of the said wit- 
nesses from the list, the Court granting 
such permission shall record reasons for 
80 


Ing, 
(iii) On the application to the Court or 
to such officer as it appoints in this be- 
half, the parties may obtain ` summonses 
whose attendance is required in Court. 
17. Thereafter, in 1960 the following 
proviso was added to Rule 1 @)— `. -> 


- 80 Raj. 


“Provided that a party giving evidence 
in rebuttal may file a supplementary list 
of witnesses with the permission of © the 
Court not later than fifteen days from the 
date of closure of the evidence of the 
opponent.” i 
ad sub-rule (ii) was substituted by the 
folowing:— > 
` “No party shall produce or obtain pro- 
cess to enforce the attendance of witnesses 
other than those contained in ‘the list re- 
ferred tg in sub-rule (1), except with the 
permission of the Court and after showing 
gaod cause for the same, and the Court 
granting or refusing such permission shall 
record reasons for so doing.”. 
Thereafter on 19-11-1970 the word “sup- 
plementary” was deleted from the oe 
and in ie (ii) the words “and after 
showing good cause for the same” were 
deleted; and Rule 1A was added.. Thus 
Rule 1 and Rule JA as they stand after 
19-11-1970 were as under:-- 


“J. (i) on such date as the Court may 
appoint and not later than thirty days 
after the settlement of issues, each party 
shall present in Court a list of witnesses 
when it proposes to produce: (28-3-1961). 

Provided that a party giving evidence 
- in rebuttal may file alist of witnesses not 
later than fifteen days from the date of 


closure of the evidence of his- opponent _ 


(19-11-1970)... i 

- (ii) No party shall produce or obtain 
process to enforce the attendance of wit- 
nesses other than those contained ‘in the 
list referred to in sub-rule (i), except with 
the permission of the Court and the Court. 
granting or refusing such permission shall 
record reasons for so doing (23-3-1961 and 
19-11-1978). : 

(iii) On the application to Court. or to 
such officer as it appoints in this behalf 
the parties may obtain summonses for per- 
sons whose attendance is required in 
Court. - 4 SA i 

(iv) Where in accordance with the Pro- 
visoʻ'to Rule 8 of Order 16 a party has 
obtained summonses for any witnesses for 
service by himself or through his agent 
summonses for any such witnesses shall 
not unless specially ordered by the Court 
for reasons to be recorded in writing, be 
re-issued for service in the manner provid- 


ed for the service of summons to a defen-: 


dant” (25-7-1957 and 28-8-1961).’. - 
“IA: Subject to ‘the provisions of sub- 
rule (ii) of Rule ‘1, any party to the suit 
may, without applying for summons under 
R. 1, bring any witness to give evidence 
or to produce‘ document.” (19-11-1970)’. 
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18. In Baxiram v. Ashwani Kumar, 
(1965 Raj LW 111) his Lordship Jagat 


arayan, J., as he then was, referred to 
the observations with regard to the amend- 
ment made by 1960 Notification effective 
from 1961 in Tulsi Bai’s case (AIR 1964 
Raj 243) (supra) and stated that they are 
wholly obiter and observed :— `` 


“Not filing a list is in mathematical 
terms the same thing as filing a list con- 
taining no name of any witness and if it is 
considered necessary to be hypertechnical 


even in a procedural matter, a party can 


always be deemed to have filed such a list. 
The reason for the use of the word “sup- 
appears’ to be that while 
roviso the High Court was 
thinking of these cases in which the 
burden of proof of some issues lies on one 
party and the burden of other issues lies 
on the other. In such a case both parties 
are required to file their lists of witnesses 
when they wish to examine initially to dis- 
charge the burden which lies on them 
under the main sub-rule (i) and to file 
further lists under the proviso and these 
further lists are referred to as supple- 
mentary lists.” 


< His Lordship further treated sub-rule (ii) 


as also giving power to the Court to allow 
a party to produce witnesses despite the 
fact that it has failed to file a list under . 
the main sub-rule (1) or ‘the proviso to it, 
as the case may be. 


19. In Bhonreylal v. Kunj. Beharilal, 
(ATR 1969 Raj 299: 1969 Raj LW 1) Sec- 
tion 5 of the Limitation Act was extended 
to the application in the form of pre- 
sentation of list of witnesses. It was held 
that the court has got power to extend 
the period of limitation prescribed under 
Order 16, Rule 1, C. P. C. if it is satished 
that there was sufficient cause for not 
making such applications within the pre- 
scribed period. 


20. The decision in Dalchand v. Rama- 
kant (1971 Raj LW 416) noticed the 
amendments made. in 1970 and it was ob- 
served in that case that the amendments 
made in the year 1970 in Order 16, R. 1, 
C., P. C. are procedural and can be invok- 
ed in pending cases. Facing the difficulty 
that it cannot: be said that the  conrts 
acted with illegality or material irregula- 
rity within the meaning of S. 115 (c) in 
following Mst. Tulsi Bat’s case (AIR 1964 
Raj 243) (supra) adopted the clause that 
the parties may submit applications in sub- 
ordinate courts praying for permission to 
produce. or. get summoned material wit- 
nesses and directed the subordinate courts - 
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to decide these applications on merits. 
The Court- appears to be of the opinion 
that under sub-rule (2), the Court can 
grant or refuse permission for production 
of witnesses other than those contained in 
the list, after recording reasons. 


21. In Bhanw Singh v. Gir Raj 
Prasad, (1977 Raj LW 476: (AIR 1978 Raj 
90)) it was observed that the provisions 


of Order 16, Rule 1, C. F. C., as applicable. 


to the State of Rajasthan, gives ample 
discretion to a court of law to give reason- 
able opportunity to a party who has fail- 
ed to fi e the list of witnesses within the 
stipulated time. 2 

22. Shri Parmatma Sharan cited two 
unreported decisions of this Court. In 
Civil Revn. No. 147 of 1979 Shimbhu- 
ram -v. Lakha Ram (decided on 
September 7, 1979 (since Reported 
in AIR 1980 Raj 184), S. K. Mal 
Lodha, J., after reviewing the earlier deci- 
sions of this court observed as under:-— 


“In the case in hand, no list of wit- 
nesses was filed under O. XVI, R. L 
C. P. C. No reasons were shown for not 
filing the list. Learned Munsif was not 
bound to examine Ghamandaram without 
showing any sufficient cause for the omis- 
sion. ag that witness was brought 
by the defendant with him for giving evi- 
dence, by itself, would not entitle the de- 
fendant to examine him either under 
©. XVI, R. 1A or under O. XVI, R. IA 
(Rajasthan) because the provisions of 
O. XVI, R. 1A and O. XVI, R. LA (Rajas- 
than) are subject to the provisions of sub- 
rule (8) of R. 1 of O. XVI and sub-r. (ii) 


of R. 1 (Rajasthan) of O. XVI respectively. - 


If ‘not filing a list is in mathematical 
terms the same thing as filing a list con- 
taining no name of any witness’ vide 
Baxiram’s case (1965 Raj LW 111) then 
sufficient cause was required to be shown 
in regard to the omission of name of 
Ghamandaram. Thus, no ground for inter- 
‘ference is made out.” 


An argument was advanced that on ac- 
count of misconception about the provi- 
sions of Orcer 16, Rule 1A, C. P. C., the 
defendant did not file any application 
showing sufficient cause for not filing the 
list so the Munsif may be directed to 
permit the defendant to examine the wit- 
nesses brought by him on filing the ap- 
plication in this regard. The learned Judge 
observed that such a request was not made 
to the Munsif at the time of the argu- 
ments before the order under revision 
' Was passed, nor any such ground was 
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taken in the memo or revision. However, 
the learned Judge observed that it will 
be for the learned Munsif to consider, as 
and when such a request for the examina- 
tion of the witness brought by the defen- 
dant is made in writing and thereafter to 
pass appropriate orders in this regard in 
accordance with law. It would appear 
from these observations that even where 
the list is not filed, an application can be 
moved for examination of a witness, i 
sufficient cause is shown. The evidence 
has not been fully shut out on account 
of non-presentation of the list of wit- 
nesses. 


23. In Civil Revn. No. 81 of 1978 
Babbo Lal v. M/s. Nahata Brothers (decid- 
ed on 3-11-1979), the plaintiff did not file 
the list of witnesses within 30 days 
despite that one witness, namely, Murli- 
dhar, was examined, as no objection was 
raised by the defendant. But when the 
plaintiffs wanted to examine another wit- 
ness Rawat Ram, an. objection was raised. 
The plaintiff, thereupon, presented an ap- 
plication that the statement of Rawat 
Ram may be recorded, as he was a mate- 
rial witness and his evidence was essen- 
tial for the decision of the suit. The ap- 
plication of the plaintiffs was rejected and 
the plaintiffs went in revision, but the re- 
vision petition was dismissed and it was 
held that no sufficient cause for omission 
to file the list of witnesses for more than 
six years was shown by the plaintiffs and 
there is no justification for exercising 
powers under Order 16, Rule 7, C. P. C., 
in favour of the plaintiffs. This decision 
turns on the point that no sufficient cause 
was shown for omission to file the list 
of witnesses, It appears that the matter 
was contested by invoking Rule 7, and 
reliance was placed on Banmali Sashmal 
v. Naru Patra (ILR (1963) Cut 957), and 
in this connection it was observed that 
power under Order 16, Rule 7, C. P. C., 
in favour of a party can be exercised to 
do substantial justice and for the exercise 
of such power the Court must also take 
into consideration the laches and the 
reasons for the laches. ) | 

24, In Dalchand v. Ramakant (1971 
Raj LW 416) (supra) his Lordship Chhan- 
gani, J» aptly stated that the court should 
give due weight to the need of securin 
speedy and pure justice but there is stil 
greater imperative need of doing substan- 
tial justice to the parties by  enablin 
them to obtain decision on merits, an 
the courts must have discretion so that 
they may strike a proper balance between 
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the needs of prompt and expeditious dis- 
posal and the needs of’ determination of 
controversy on ‘merits.: While courts are, 
certainly expected to~ disapprove, dis- 
courage and zealously prevent.. deliberate 
attempts at. unnecessary prolongation of 
the cases as also carelessness or indiffer- 
ence to the diligent Peo of cases 
they must do so within reasonable and 
permissible limits they should not avoid 
trials on merits in a light hearted manner 
by adopting rigorous.and* unduly strict 
tests of expecting unusual and exemplary 


behaviour of ideally careful ‘litigant; the 
test to be adopted should be one o 


reasonable expectation by. a ` reaso 
‘diligent litigant. l Š 

95. In the'light if the guiding princi- 
ples for construction of procedural provi- 
sions and in the light of the ratio of the 
cases decided after Tulsi Bai’s case (AIR 









contemplate a situation’ of. non-filing of 
the list, but from that, it cannot be said 
that the legislature intended to deprive 
the Court of such an a power of 
examining evidence at the instance of a 
party without which no justice can be ad- 
ministered. further . be 


case of Bhonreylal v. Kunj Beharilal (AIR 


of condonation of a in the presenta- 
tion of the list by showing sufficient 
cause. After condonation of 


on allowing evidence by showing .suffi- 
cient cause for not filihg the list or for 


26. I may further: state that the con- 
duct of litigation in India is primarily in 
the hands of lawyers and the litigants pro- 
ceed to conduct themselves in accordance 
with the advice given by the lawyers. The 
lawyers have to be more vigilant and 
careful in noticing the changes made in 


_ Satnam Transport Co. v. Prakash Mal 


‘On account of an 
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statutes and case law and advice ween 
ties accordingly. Lawyers are supposed to 
know the law and to advise their clients 
accordingly. They should see that no lis 
may er on account of lack of know- 
ledge of statutes and case law. However, 
a lis should not also be allowed to suifer 
misconception of law 
on the part of a lawyer. 


In the present case the petitioner has 
submitted -an application before © this 
Court from which it appears that ‘Shri 
J. P. eu asked Shankarsingh Rathore to 
meet him before 5th April, 1979, but. Shri 
Shankarsingh Rathore, it appears, did not 
meet him, and when Shri Yoshi tried to 
contact him, he came to know that Shri 
Rathore had already proceeded to Udai- 
pur. The application does not-show that 
Shri Joshi had advised Shri Rathore that 


‘the list of witnesses has to be filed within 


fifteen days. Further from the applica- 
tion it appears that Shri Joshi was of the 
opinion that if the witnesses are brought 
and produced by the party, they will be 
examined by the Court. There appears to 
be an honest and bona fide mis-concep- 
tion and that can be considered to be a 
sufficient cause for permitting the defen- 
dant to examine witnesses, who were pre-| 


‘sent in court on 27-10-1979. In. Shimbhu- 


ram’s case (ATR 1980 Raj 184), no appli- 
cation was moved showing sufficient cause 
before this Court and the matter was left 
open to be dealt. with by the Munsif. when 
ny such application is- moved before 


In view of the fact that, an application 
supported by an affidavit, has been filed 
in this Court, this Court can certainly 
decide that application on merits and it 
will not be proper to leave the question 
open to be decided by the trial Court. I 
may point out that the very purpose of 


_securing speedy trial and disposal of 


when such like matters 
ecided. The provisions 
contained in Order 16, Rule 1, C. P. C. 
should be construed by the ` courts 
liberally. The evidence should not be 
normally shut, unless, the conduct of the 
parties is grossly negligent and there are 
serious laches on its part. Wrong and un- 
warranted exercise of discretion, gives rise 
to avoidable ‘litigations in the form of 


cases is frustrate 
are not finall 


. appeals and revisions and setting aside of 


such: orders in | appeals and revision 

would ‘further résult in prolongation o 
the litigation, thereby the’ very object of 
the salutary provisions intended to curb 
the delays, would be defeated. Thus, the 
trial courts should so exercise their dis- 


1981 = Purshottam Lal v. Union of India Raj: 83 


cretion and conduct the lis in :such a- 
manner, which may avoid. unhecessary 


itigation and advance substantial justice; ` 


unless they are required to adopt a‘ differ- 
ent course, either by force. of circum- 
ee or where their hands are tied by 
aw. , . on 
27. In the light of the foregoing dis- 
cussion. I am inclined to accept this revi- 
sion petition and allow the present peti- 
tioner to. produce its witnesses on pay- 
ment of costs of Rs. 50/-. 4 


28. In the result, the revision petition 
is allowed, the order of the learned 
Munsif,. City Jodhpur, dated 2-1-1980, is 
set aside and the case is sent back to him 
with a direction that he will allow the 
defendant Mrs. Satnam Malik, Managing 
Partner of Satnam Transport Company, to, 
produce and examine her two witnesses, 
namely, Shankarsingh Rathore and Ram- 
chandra Sharma, on the date appointed 
2 him, on payment of costs of Rs. 50/- 
(fifty). The parties are directed to appear 
before the Munsif City, Jodhpur on 19-2- 


1980. In the circumstances of the case, 


the parties shall bear their own costs of 
revision petition. 7 
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AIR 1981 RAJASTHAN 83 
(JAIPUR BENCH) 
MAHENDRA BHUSHAN, J. 


~ Purshottam Lal and others, Petitioners 
v. Union of India and others, Respon- 
dents. l i 


Civil Writ Petn, No. 1687 of 1972, D/- 
24-1-1980. ` 


Mines and Minerals (Regulation and - 


Development) Act (67 of 1957), Sec. 17 
— Scope of — Powers of State Govern- 
ment for reservation of any area for ex- 
ploitation of mineral — Exercise. of 
— Motion to that effect from Central 
Government is not necessary — State’ 
: Government can refuse to grant a lease 
en the basis of said reservation. (Mineral 
Concession Rules (1960), R. 59). a 

Section 17 does not deal with the re- 
servation of any area for exploitation of 
a mineral by the State Government or 


the Central Government. Merely be- ` 


cause, prospecting or mining operations 
in any area not already held under the 
prospecting licence or mining lease can 
be undertaken by the Central’ Govern- 
ment after consultation with the State 
Government it cannot be said that the 
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powers of reservation, if the same are 
vested '-in the State Government, can 
only be exercised on motion by the 
Central Government. All mineral wealth 
vests in the State and it can reserve any 
area for ‘exploitation of a mineral itself 
and on that ground the area cannot be 
free for grant: Under Rule 59 the State 
Government has powers to refuse to 
grant a prospecting. licence or mining 
lease on the ground that the’ area has 
been reserved for exploitation of a par- 
ticular mineral, AIR 1976 SC 2591, Fol- 
lowed. `- (Paras 6, 7) 


ATR 1976 SC 2591 | f 6 
AIR 1973 Guj 117 6 

C. K. Garg, for Petitioners; Arun 
Bhandari, for Intervener: V, S. Dave, 
for Union of India. | 

ORDER :— This is a writ petition, 
which was initially , moved by one. Ram 
Pershad Rajgaria, who died during“ the 
pendency. of the writ petition, and is 
now being represented by the legal re- 
presentatives. It seeks quashing of the 
order dated October 4, 1971,. of the Gov- 


~ 5 " oper t 
/ Revision allowed. - ernment of India, Ministry of Steel and 


Mines, Department of . Mines, passed. 
under Rule 54. of the Mineral Conces- 
sion Rules, .1960, (hereinafter referred to 


-as the Rules), 


2. The question involved in this writ 
petition-is, as to whether the State Gov- 
ernment has a right to reserve the min- 
eral for exploitation by itself or for 
any other purpose. To decide this con- 
troversy, the facts need be stated so far 


_as they are relevant for the present pur- 


poses. They are as follows. 

3. Laxmi Narain Pandey  (respon- 
dent 3) made an application on 2-1-1967, 
for the grant of prospecting licence in 
respect of 640 Acres or one square mile 


_out of the area situated near villages 


Karowali, Piplawa,Naraina and Bhakha- 
ria, situated: in: Tehsil Nathdwara and 
District: Udaipur. The area applied for 
by the respondent’ (3) is- shown in Sche- 
dule ‘A’ by letters EFGH, and the appli- 
cation was for the mineral Fluorite. But, 
the State Government vide its order 
dated Udaipur, January 17, 1967, notified 
for general information. of the. public 
that an area of 57.715 Sq. K. M. which 
included the area applied for by respon- 
dent (3) is reserved for departmental 
prospecting for Barytes and other eco- 
nomic and associated minerals, It was 
further made. clear in the notification 
that no application for such minerals 
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can be entertained for grant of any min- 


eral concession till the area is declared 
free for regrant by Gazette Notification. 


It may also be mentioned here that 
the respondent (3) made an application 
on January 19, 1967, for including 
mineral Barytes in his original applica- 
tion for prospecting licence dated January 
16, (sic) 1967. The application of the re- 
spondent for prospecting , licence came 
to be considered by the State Govern- 
ment on 20-7-1967, and the State Gov- 
ernment. rejected the application of re- 
spondent (3) on the ground that the area 
applied for was reserved for depart- 
mental prospecting as notified vide Noti- 
fication dated January 17, 1967. The re- 
spondent (3) filed a revision application 
under Rule 54 of the Rules before the 
Central Govt. on September 4, 1967. 
The revision was accepted by the Central 
Government vide its order dated Octo- 
ber 4, 1971, as aforesaid. That order of 
the Central Government has been chal- 
lenged in the writ petition, as already 
Stated above, 

4. To complete the narration of facts, 
it may be mentioned here that when the 
revision petition of respondent (3) was 
pending with the Central Government, 
under Notification dated December 2, 
1968, published in Rajasthan Rajpatra 
dated December 26, 1968, the State Gov- 
ernment declared two areas measuring 
97.715 and 25.739 Sq. Km. situated near 
village Karowali, Piplawa, Naraina and 
Bakharia, situated in Tehsil Nathdwara, 
District Udaipur, which included the 
_ area applied for by respondent (3) as free 
for grant and invited applications for 
the grant of mineral concessions in re- 
spect of the aforesaid areas. 19 appli- 
cations, including the one of Ram Per- 
shad Rajgaria, the deceased, for a miner- 
al lease were submitted. Shri Mehtab 
Chand Golecha had also applied.. The 
applications made by Rajgaria as well 
as by A. C. Datta, M. C. Golecha and 
Smt. Kalawati wife of Ranjitlal Agar- 
wal were not disposed of by the State 
Government, though a period of more 
than 12 months had elapsed. 


Under the deeming clause contained 
in Rule 24 (3) of the Rules, which pro- 
vides that if the applications. are not 
disposed of within 12 months, then they 
shall be deemed to have been refused, 
Shri Rajgaria taking his application to 
have been refused, preferred a revision 
to the Central Government under R. 54 
of the Rules. That revision petition was 


Purshottam Lal v. Union of India - 


A.LR! 


dismissed vide order dated December 29. 
1971. A writ petition was filed in this 
Court by Rajgaria, -and was registered 
as S. B. Civil Writ Petition No, 1458/72. 
The same .was disposed of vide order 
dated August 14, 1978, observing therein 
that as the case of the petitioner, who is 
an applicant, for a mining lease is cover- 
ed by order dated Dec. 15, 1976, his 
application will also bé considered by the 
State Government along with other ap- 
plications in pursuance of the order of 
the Central Government dated 15-12-76. 
That order.-was passed by the Central 
Government on the revision petition filed 
by the revisioner Mr, M. C. Golecha, 
one of the applicants for the mining 
lease, l 
5. The revision petition of the respon- 
dent (3) had not till then been disposed. 
of, and, therefore, respondent (3) filed 
awrit of mandamus in this court, which 
was registered as Civil Writ Petition 
No, 208/69. This Court accepted the 
same on August 5, 1971, and directed the 
State (Sic) Government to dispose of 
the revision petition of respondent (3) 
within two months from that date. It 
was thereafter that the revision was 
heard, decided : and accepted and the 
State Government was directed to give 


prospecting licence to respondent (3), It 


is that order which is under challenge in 


‘this , writ petition, 


5A. The order dated 4-10-71 is chal- 
lenged by the learned Advocate for the 
petitioner on the ground that the State 
Government had power to reserve an 
area for exploitation of mineral, or for 
any other purpose, and this power of 
the Government does not flow from Sec- 
tion 17 of the:-Mines and Minerals (Re- 
gulation and Development) Act, 1957 
(hereinafter referred to as the Act). A 
look at the order dated October 4, 1971, 
passed in revision by the Central Gov- 
ernment will show that the only ground 
on which the revision petition of respon- 
dent (3) was accepted is that the reser- 
vation for purposes of departmental pro- 
specting can only be done on the motion 
of the Central Government. It will be 
useful to extract the relevant portion of 
that order :— 

“It is observed that under 
of the Mines and Minerals (Regulation 
and Development) Act, 1957, it is the 
Central Government which may under- 
take’ prospecting in any area not already 
held under prospecting licence. As such, 
reservation ‘for purposes of departmental 
prospecting could only be done on the 


section 17 
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motion of the Central Government. In 
this case, the State ` Govemment went 
beyond its power in _ reserving the area 
for departmental prospecting and that 
too was done after the State Govern- 
ment had received an application for 
prospecting licence from you”. 


6. The very basis on which the order 
of the Central Government is based is 
erroneous. Section 17 of the Act relat- 


€s to the special powers of the Central . 


Government to undertake prospecting or 
mineral operations in certain lands. 
Under it, the Central Government, after 
consultation with the State Government, 
may undertake prospecting or 
mining operations in any area nnt already 
held under any prospecting licence or 
mining lease, and in case it proposes to 
do so, it has to comply with certain 
conditions laid in Section 17 (2) of the 
Act. This section does not deal with the 
reservation of any area for exploitation 
of a mineral by the State Government or 
the Central Government. Merely be- 
cause, prospecting or mining operations 
in any area not already held under any 
prospecting licence or mining lease can 
be undertaken by the Central Govern~ 
ment after consultation with the -` State 
Government, it cannot be said that the 
powers of reservation, if the same are 
vested in the State Government, can 
only be exercised on` motion by the 
Central Government. All mineral wealth 


vests in the State and under Rule 59. 


of the Mineral Rules, the State Govern- 
ment has powers to refuse to grant a 
prospecting licence or a mining lease on 
the ground that the land should be re- 
served for any purpose., 


The power of the State Government to 
reserve any area to itself for mining 
operations came to be considered in 
Armitlal v..Union of India, AIR 1973 
Guj 117, where Mr. Bhagwati, C., J., as 
his Lordship then was, after reviewing 
the provisions of the Act and the Rules 
and the Constitution of India, held, “It 
must, therefore, be held, and in view of 
the above discussion, it can hardly be 
disputed that the State Government has 
executive power to reserve any area of 
land for exploitation of Barytes in the 
public sector’. It was further held that 
there is also inherent evidence in the 
Mineral Concession Rules, 1960 which 
strongly . supports this conclusion. 
Rule 59 contemplates a case where the 
State Government has refused to grant 
a prospecting licence or a mining lease 


y 
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on the “ground “that the land should .be 
Teserved for any purpose”, and thus 


clearly recognises the executive power. 
of the State Government to reserve land 
for any purpose. The petitioner in that 
case went to the Supreme Court against 
the decision of Gujarat High Court, The 
view of Gujarat High Court was upheld 


in Amritlal Nathulal Shah v. Union of 


India. ATR 1976 SC 2591. The Lordships 
of the Supreme Court in para 4 observed 
as follows :— 


“Section 4 of the Act provides that no 
person shall undertake any prospecting 
or mining operations in any area ex- 
cept under and in accordance with the 
terms and conditions of a prospecting 
licence, or, as the case may be, a mining © 
lease, granted under the Act and Rules 
made thereunder, and that no such li- 
cence or lease shall be granted “other- 
wise than in accordance with the pro- 
visions of the Act and-the Rules’, But, 
there is nothing’ in the Act or the Rules 
to require that the restrictions imposed 
by Chapter II, IH or IV of the Rules 
would be applicable even if the State 
Government itself wanted to exploit a 
mineral for, as has been stated, it was 
its own property. There is, therefore, no 
reason why the State Government could 
not, if it so desired, “reserve” any land 
for itself for any purpose, and such re- 
served land would then not be available 
for the grant of a prospecting licence or 
a mining lease to any person”’.. 


Dealing with Section 17 of the Act, it 
was observed that the aforesaid section 
does not cover the entire field of the 
authority of refusing to grant a prospect- 
ing licence or a mining lease to anyone 
else, and does. not deal with the State 
Government’s authority to reserve any 
area for itself, 

7. Therefore, it can be said that the 
State is the owner of the minerals and 
can reserve any area for exploitation 
of a mineral to itself and on that ground 
the area cannot be free for grant. The 
State Government can refuse to grant 
prospecting licence or the mining lease, 
as the case may be, on the ground that 
the area has been reserved for exploita- 
tion of a particular mineral, For. exercis- 
ing such powers, it is not-necessary that 
there should be a motion to that effect 
from the Central Government. Therefore, 
there is error apparent on the face of 
the record in the order of the Central 
Government passed in revision on Octo- 
ber 4, 1971. The order dated Octgber 4, 
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1971, of the Central Government passed 
in revision is, therefore, liable to be 
Guashed, | . C4 
8. In the result, this writ petition is 
accepted; the order dated October 4, 
1971 of ‘the Central Government is here- 
by quashed and set aside, The parties 
shall bear their own’ costs of this wee 
petition, 
'. Petition allowed, 


AIR 1881. RAJASTHAN 88 
. (JAIPUR BENCH) 
DWARKA PRASAD AND 
M. L. SHRIMAL, JJ. 
Gokulchand, Appellant v. Bhonrilal and 
others,- Respondents, 
Civil Misc. Appeal No, 149 of 1979. “D/- 
10-1-1980.* 


Arbitration Act (10 of 1940), See 34 
— Stay of suit — Expression “step im 
the proceedings” occurring in section — 
. Adjournment application by defendant 
for filing written statement — Applica- 
‘tion by defendant under Section 34 pray- 
ing stay of suit on next date —~ No in- 
‘tention of defendant not to submit to 
‘jurisdiction of trial court proved — Ac- 
tion in seeking adjournment for fling 
W. S.‘ constitutes a “step in the procee- 


dings” — Stay not to be granted, (Case 
‘law discussed.) (Para 7) 
Cases Referred : Chronological Paras 
AIR 1980 Raj.9:1979 Raj LW 110 9 
AIR 1979 Guj 215 : 9g 
AIR 1973 SC 2071. . £6 
AIR: 1968 Raj 187 ee 28 
AIR 1964 SC 377 T 
AIR 1960 Raj 87- 4 


V. S. Dave, for Appellant; 
Bhushan, for Respondent No. 1. 

DWARKA PRASAD, J.:— In this ap- 
peal, the only question, which requires 
determination, is as to whether the de- 
fendant No. 3, who is the appellant be- 
fore us, had taken any other step in the 
proceedings within the meaning of ~Sec- 
tion 34 of the Arbitration Act, 1940. 


2. We have carefully looked into, the 
record of the case. -The order-sheet of 
the Court of the Additional District 
Judge, No, 1, Jaipur City in the- suit 
dated December 16, 1977, shows that 
conies of the plaint were delivered to the 


*Against order of S. C. Mittal, 4th Addl. 
Dist. J.. Jaipur, D/- 20-3-1979, 
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. Gokulchand v. Bhonrilal . 


alleged agreement 
dated June 3, 1976, contained an arbitra- . 


` supported by an. affidavit. 


A. I. R, 


defendants. Nos. 3 and’4 on that day and 
both the defendants Nos. 3 and 4 sought 
a long adjournment for filing their writ- 
ten-statements on the ground that the 
valuation of the suit was more than 
Rs, 1,00,000/- and they wanted to look 
into the documents. The Court, there- 
fore, with the consent of the counsel for 
the plaintif, adjourned the case- to Feb- 
ruary 4, 1978. On the last mentioned 
date, defendant No, 3 filed an applica- 
tion under Section 34 of. the Arbitration 
Act, praying that the proceedings in the 
suit be stayed, on the plea that the 
between the parties 


tion clause. In para 3 of his reply to 
the application of the defendant No. 3, 
the plaintiff specifically, stated on Feb- 
ruary 15, 1978, that on December 16, | 
1977, the defendant No. 3 had sought 

time for filing the written-statement and - 
as such the application under Section 34 
of the Arbitration Act was not main- - 
tainable. The defendant No. 3 filed a 
rejoinder dated March 15, 1978, in .ans- 
wer to the plaintiff's reply dated 
February. 15, 1978 and the same was also 
But neither in 


rejoinder dated March 15, 1978 nor in 


‘the affidavit filed by the appellant de- 


fendant: No. 3 Gokulchand in, support’ 
thereof, the averment made by the plain- 
tiff in his reply dated February 15, 1978, 
that the appellant had sought time on 
December 16, 1977, for filing the written- 
statement was denied. On the other 
hand, defendant No. 3 generally averred 
that he appeared in the Court :on Decem- 


ber 16, 1977, and filed.a vakalatnama and 


asked for a copy of the plaint, which 
was supplied to him and the case was 
fixed for February 4,°1978 for filing of 
the written-statement and, thus, ‘legally 
speaking’ February 4, 1978, was, the 
date fixed for filing the written-state- 
ment. Here the defendant-appellant 
failed to state as to whether time was 
sought by him or not on December 16; 
1977, for filing the written-statement and 
as to whether a long adjournment was 
given on that day by the trial Court for 
fling the written-statement at his in- 
stance or by itself or on the request of 
defendant No. 4 only as it is sought to 
be suggested now. The trial Court con- 
sidered the conduct of defendant No, 3 
m this respect and held that the same 
amounted to submission to the - furisdic- 
tion of the Court and was a step in 
furtherance of the progress of the suit. ` 
It was also held by the trial Court that 
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1978, defendant No, 3 did not. demon- 
Strate his readiness and willingness ‘to 
proceed with the arbitration. Conse- 
quently, the application for staying the 
proceedings in the suit under Section 34 
of the Act was rejected by the learned 
Additional District Judge, No. 4, Jaipur 
City on March 20, 1979, 


.3 Learned counsel, Mr, V. S5. Dave, 
appearing for the appellant defendant 
No, 3, submitted that 
-conscious submission to the jurisdiction 
of the trial Court on the part of defen- 
dant: No, 3 and that as a copy of the 
plaint was delivered to the defendant- 
appellant on December 16, 1977, itself, it 
cannot be said that he sought an adjourn- 
ment on- that date for filing a written- 
statement, because ordinarily when the 
copy of the plaint was supplied to de- 
fendant No. 3 in the court on December 
16, 1977, as the same was not accompani- - 
ed with the summons, then it was natu- 
ral for the Court to adjourn the case 
and fix a date for filing the written- 
Statement. The submission of the learn- 
ed counsel, thus, is that the conduct of 
the appellant-defendant No. 3 should 
not be construed as taking any other 
steps m the proceedings and the trial 
court should have stayed the proceedings 
in the suit under Section 34 of the Act. 
On the other hand, the contention of the 
-learned counsel for the plaintiff-respon- 
dent, is that the defendant had taken 
time on December 16, 1977, for filing the 
written-statement and on his request 
the Court specifically granted. a long ad- 
journment for the purpose of filing the 
written-statement. It was also urged 
that the averments made in para 3- of 
. the reply of the plaintiff dated February 
15, 1978, to the effect that the defendant 
sought an adjournment on December 16, 
1977, for filing the written-statement 
was not controverted by defendant No. 3 
either in his application dated March 15, 
1978, or in the affidavit, which was filed 
by the defendant No. 3 in support 
thereof. It was also urged that there 
was no material produced by defendant 
No. 3 on the record.to show that his in- 
tention was not to submit to the jurisdic- 
tion of the trial Gourt 


4. The question as to what constitutes 
‘step in- the proceedings’ for the purposes 
of Section 34 of the Arbitration Act has 
been authoritatively determined by a 
Division Bench of this Court in Johari- 
mal v. Fateh Chand, AIR 1960 Raj 67, 


Gokulchand: v. Bhonrilal 
in his application dated’ February .4, 


there was no, 
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wherein the test in this respect has- been 
laid down as under:-— | 


' “On principle . and judicial authority, 
we--consider that- the following proposi- 
tions may be easily deduced :— . . 
(1) An application for time to file 
written-statement. or any other similar 
application should not be treated as a- 
matter of law a step in the proceedings. 
In order to constitute a ‘step’, it must be 
of sucha nature as to lead the Court to 
the conclusion that the party -prefers ta 
have his rights and liabilities determin- 
ed by the Civil Court rather than by the 


. domestic forum upon which the. parties 


might have agreed, It must display an 
unequivocal intention to proceed with 
the suit and, to abandon the right to have 
the matter disposed of by arbitration. 
(2) The test, however, should not be 
subjective and a party cannot be entitl-— 


ed to say that he had no actual know- 


ledge of the right under. the arbitration 
agreement and that in fact he did not 
intend to. give up his right. On the 
other hand, the test must be objective 
and a person shall be deemed to have 
taken a step under Section 34 of the 


. Act, if it can be held that he could have 


actual or constructive knowledge of his 
right in the event of exercising due dili- 
gence and that in spite of that he par- -` 
ticipa in the proceedings of the Court. 


(3) Prima facie, an application for 
time to file written-statement should 
raise a presumption that the defendant . 
had actual or constructive knowledge of 
his right and that he acquiesced in the 
method adopted by the plaintiff. The 
presumption, however, is not absolutely 
irrefutable and can be rebutted by. show- 
ing that even constructive knowledge 
cannot be imputed to the defendant. It 
is, however; not proper and fair to lay 
down that the presumption can be re- 
butted only on the ground that the de- 
fendants did not receive the copy of the 
plaint. In rare and exceptional cases, it 
may be rebutted by other circumstances, 
such as appearance of the Government 
counsel without getting instructions in 
a particular case to appear. [It is not 
desirable to enumerate the exhaustive 
list of the. circumstances and to make 


‘generalization and each case should be 


considered on i own facts and circum- 
stances”, he 


The ‘aforesaid tests laid down by the 
Division Bench of this Court in Joharimal’s 
case have been approved by their Lord- 
ships of the Supreme Court in the State 
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of Uttar Pradesh v. Janki Saran Kailash 
Chandra, AIR 1973 SC 2071, and their 
Lordships held that Joharimal’s case 
enunciates correct tests in such cases, 


5. Under Section 9 of the Code. of 
Civil Procedure every aggrieved person 
has a right to file a suit in a Civil Court 
except where the cognizance of the suit 
is barred either expressly or impliedly. 
If a party seeks to. curtail this general 
right of suit given under Section 9 of the 
Code of Civil Procedure then he must 
discharge the onus of establishing his 
right of curtailing such general right. We 
are of the view that a litigant cannot be: 
deprived of his right to approach a Court 
of law without there being a specific bar 
and without strict compliance with the 
provisions of Section 34 of the Arbitra- 
tion Act. It is apparent that taking other 
steps in the suit proceedings connotes 
the idea of doing something in aid of 


the progress of the suit or submitting to` 


the jurisdiction of the Court for the 
purpose of adjudication on the merits of 
the controversy in the suit. 


6. In Janki Saran’s case (AIR 1973 
SC 2071) the District Government coun- 
sel appeared in the Court and as sum- 
mons were not accompanied with a copy 
of the plaint, he asked for a copy of the 
plaint and also wanted time for seeking 
fuller instructions and asked for time to 
file the written-statement. It was urged 
on behalf of the State that the plea for 
adjournment made by the District Gov- 
ernment counsel was unauthorised and 
was without instructions, Their Lordships 
of the Supreme Court did not accept 


~ this contention advanced on behalf of the 


State and held that the appearance of 
the District Government counsel was on 
behalf of the State Government, who 
took the benefit of his appearance and 
his successful prayer for adjournment of 
the case by one month for the purpose 
of filing the written-statement. It was 
also observed by their Lordships in that 
case that the onus lay upon the defen- 
dant to prove that his conduct did not 
amount to submission to the jurisdiction 
of the Court. In Bhanwarlal v. Insaf Ali 
{ATR 1968 Raj 187), it was observed that 

& presumption arose if the defendant 
sought time for the purpose of filing the 
written-statement, that it was a step in 
the proceedings and- although the pre- 
sumption was rebuttable, it could be re- 
futed by cogent evidence to the contrary. 


6-A. It was for the defendant-appel- 
lant in the present case to establish by 
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cogent and reliable evidence that he did 
not intend to submit to the jurisdiction 
of the court and that his conduct did not 
constitute a step in furtherance of the 
proceedings, It may be observed that no 
evidence at all has been produced on the 
record, on behalf of the defendant-ap- 
pellant to show that he did not seek any 
adjournment for filing the written-state- 
ment, Although a specific plea was rais- 
ed in this respect by the plaintiff in his 
application dated February 15, 1978, yet 
the same was not controverted. Thus, by 
making a prayer seeking a long adjourn- 
ment for the purpose of filing his writ- 
ten-statement, the defendant-appellant 
apparently showed his readiness to get 
his rights determined by the civil court. 
The aforesaid conduct on the part of the 
defendant-appellant gave rise- to a pre- 
sumption of acquiescence in the jurisdic- 
tion of the civil court, which has not 
been rebutted, as we have already point- 
ed ont above. 

7. It was argued by the learned coun- 
sel that the order-sheet dated December 
16, 1977 
situation inasmuch as only defendant 
No. 4 sought adjournment for filing the 
written-statement and the mention in 
the said order-sheet that - defendant 
No, 3 also made a prayer tor filing the 


written-statement was introduced by in- 


advertence. This argument clearly ap- 
pears to be an afterthought, inasmuch 
as neither in the application dated Feb- 
ruary 4, 1978 nor even in his rejoinder 
dated March 15, 1978, nor. in the affidavit 
of defendant No. 3 filed along with the 
rejoinder, it was specifically mentioned 
that he did not seek an adjournment: for 
filing the written-statement on Decem- 


ber 16, 1977 and the order-sheet did not. 


present the true facts, The defendant- 
appellant did not explain his conduct 
even in his subsequent application dated 
March 15, 1978. We may also mention 
here that, as held by their Lordships of 
the Supreme Court in Bank of Bihar v. 
Mahabir Lal, AIR 1964 SC 377, if the 
defendant-appellant desired. the’ state- 
ment made in the order sheet dated De- 
cember 16, 1977 in this respect to be re- 
butted and if he desired to say that a 
thing mentioned in it did not happen, 
then it could only be challenged by him 
by pointing out. the same in. that very 
court, so that the court itself would have 
an opportunity to say as to whether the 
recital made in the order-sheet was cor- 
rect or erroneous. In the present case. it 
was only at the argument stage that a 


did not represent the correct: 
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new plea was developed. and was raised 
before the transferee court and it was 
alleged that the recital made in the 
order-sheet was incorrect, We fail to 
understand as to why the defendant-ap- 
pellant did not raise this plea before the 
court which 
dated December 16, 1977, so that the 
veracity of such a. plea could have been 
testified by the same court. We, there- 


fore, hold that the action of the defen- . 


dant in seeking an adjournment for fil- 
ing the written-statement in the facts 
and circumstances of the present case 
constitutes a step in the proceedings, 
within the meaning of Section 34 of the 
Arbitration Act. 


` 8 We are further of the view that the 
trial court has exercised its . discretion 
with regard to staying of the proceedings 
in the suit under Section 34 of the Arbi- 
tration Act in a proper manner. Looking 
to the averments made in the plaint and 
the written-statements of the other de- 
fendants, it appears to us that compli- 
cated questions of fact and law are in- 
volved and it is a proper case for being 
tried by a civil court, 


§. Learned counsel for the appellant 
relied upon a decision of a learned single 
Judge of this Court in the case of 
Bhonrilal Hiralal v. Prabhu Dayal, 1979 
Raj LW 110: (AIR 1980 Raj 9) and a 
decision of a learned single Judge of the 
Gujarat High Court in State of Gujarat 
v, Ghanshyam Salt Works, AIR 1979 Guj 
215. Both these decisions are not, rel- 
evant, as in those cases the question was 
of merely filing a reply to an application 
for appointment of an interim. receiver 
or an application for grant of an interim 
injunction and there was no question in 
those cases of seeking time to file a 
written-statement,, which is prima facie 
indicative of the intention of the party 
to proceed further in the matter for get- 
ting the dispute adjudicated by the civil 
Court and which amounts to taking fur- 
ther step in the suit. 


10. We, therefore, find no substance 
in this appeal and, consequently, the 
same is dismissed. The parties are direct- 
ed to bear their own costs. . 


Appeal dismissed. 
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Nathmal, Petitioner v. Mahesh Kumar 
and others, Respondents. . 
‘Civil Misé, Petn. No, 90 of 1980, D/- 
28-11-1980. 

Civil P. C. (5 of 1908), S. 151 — In- 
herent power —— Ends of justice — 
Decree passed by trial court in favour of 
plaintiffs reversed by High Court in ap- 
peal — Plaintiff-respondents given full 
opportunity of hearing — Death of a 
defendant prior to judgment — Legal 
representatives of deceased not brought 
on record — Decree could not be declar- 
ed to be a nullity by High Court in ex- 
ercise of inherent power under S, 151. 


The inherent powers under Section 151 
can be exercised by the Court only in 
order to meet the ends of justice or to 
prevent abuse of the process of the 
court. (Para 7) 

Where a decree passed by the trial 
court in favour of the plaintiffs was re- 
versed by the High Court on merits in 
appeal by the defendants-appellants by 
giving the plaintiffs-respondents full op- 
portunity of hearing, the joint decree 
passed in appeal in favour of the defen- 
dants-appellants could not be declared to 
be a nullity by the High Court in exer- 
cise nf its inherent power under Sec- 
tion 151, at the instance of the plaintiff- 
respondent, even, though the legal re- 
presentatives of one of the defendants 
who had died three years prior to the 
judgment were not brought on rerord. 
In such a case, it could not be said that 
any injustice had been done to the 
plaintiffs-respondents or any question of 
abuse of process was involved or any 
mistake had been committed by the High 
Court. (Para 7) 


In cases where the inherent powers are 
exercised it must be a mistake commit- 
ted by the court itself and not because 
a wrong judgment has been given by the 
court on account of the negligence or in- 
action on the part of a litigant. (Para 7) 


Cases Referred : Chronological Paras 
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Datt and V. S, Dave, for Respondents, 
ORDER :— Brief facts leading to this 


- petition are that Mahesh Kumar, Ramesh 
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_ Kumar, ‘Rajesh Kumar and: Umesh 
Kumar, sons of Keshav Deo filed a suit 
on March 26, 1962, for declaration that 
the mortgage by conditional] sale made 
by’ Keshav’ Deo on 8th November, 1946, 
does not affect the plaintiffs interest in 
the properties mentioned in Schedule ‘A’ 
and the decree for partition obtained by 
‘the defendants Onkar Mal, Banwari. Lal 
and Bhoora Mal on March 29, 1961, does 
not affect the plaintiffs’ right, title, and 
interest: in the said properties, The suit 
was decreed in favour of. the plaintiffs 
by the learned. District Judge, Jhunjhunu 
by his judgment dated March 31; 1967. 
Agegrieved against the aforesaid judgment 
and decree Shri Onkar Mal and Banwari 
' Lal defendants filed an appeal in this 
Court in which the above named plain- 
tiffs were impleaded as respondents and 
Shri Bhoora Mal one of the defendants 
was also impleaded as respondent No, 3. 
This court vide its Judgment dated 20th 
February, 1980, allowed the appeal, set 
aside the judgment and decree passed by 
the learned District Judge . dated 31st 
March, 1967 and dismissed the suit of 
the plaintiffs with costs, The plaintiff- 
respondents Nos. 1 to 4 above named 
fled a petition under Section 151, Civil 
P. C. on March 12, 1980, alleging therein 
that the appellant | Banwari. Lal died 
about 3 years prior to. the judgment by 
this Court on February 20, 1980, The de- 
ceased. ' Banwari Lal had left two sons 
dnd his wife as legal representatives, The 
appellants did not take steps: to substi- 
tute the legal representatives of . Ban- 
wari Lal with the result that the appeal 
automatically abated after the expiry of 
statutory period of 90 days. It is further 
alleged that Onkar Mal and Kalu Ram 
father of Banwari Lal were real brothers 
and both Onkar Mal and Banwari Tal 
were residing at Berakad District Vardh- 
man in the State of West Bengal. Onkar 
Mal ‘had ‘knowledge about the death of 
Banwari Lal but still he did not take 
any step for substituting his legal heirs 
‘on record’ within time. The decree has 
heen passed by this Hon'ble. Court in 
- favour of a dead person namely Banwari 
Lal'and the same as such be declared ag 
à nullity. It is also alleged that the 
learned trial Court had passed a joint 
decree against Onkar Mal. Banwari Lal 
and Bhoora Mal to the effect that the 
properties mentioned in the Schedule at 
item numbers 1 to 9 were ancestral pro- 
perties of the plaintiffs and Keshav Deo 


had no right to ‘alienate that property, 
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‘eame the Karta. The agreement 
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The learned trial Court had further held 
that the transfer-deed dated 8th Nov- 
ember, 1946 was null and void and in- 
effective against the plaintiffs. The learn- 


ed trial Court further held that the 


plaintiffs were not bound by the decree 
passed on 29th March, 1961, and ,the de- 
fendants Nos, 1 to 3 were restrained. with 
a permanent injunction from taking pos- 
session on. the properties or any part 
thereof mentioned in Schedule ‘A’. After 
abatement of. the appeal against Banwari 


‘Lal, the result of. the decree passed by 


this Hon’ble Court on 20th February, 
1980, will‘be passing two' conflicting. 
decrees, The death of Banwari: Lal was 


not in the knowledge of the respondents 


otherwise they would havé informed 
their counsel earlier, They camé to know. 
about this fact after due diligence and 
when they came to know about the re- 
suit of the appeal and then Ramesh 
Kumar went to his home town, he was 
informed about the death of Banwari Lal 
and in these circumstances have prayed 
to set aside the judgment and decree 
passed by this cout on. Pepa 20, 
1980... 


2. In the eny to the apiicaoa filed 
by Onkar Mal defendant-appellant No. 1, 
the fact that Bariwari Lal had died about 
three vears back is not denied, In the 
reply filed on April 28, 1980. it was men- 
tioned that Shri Bhoora Mal defendant 
No, 2 in the suit was made a pro forma 
respondent, No. 5 in the appeal before 
the High Court. It was also not denied 
Banwari Lal had left behind his 
wife, since deceased, and two sons and 
no application -was gubinitted to. bring 
them on record, but it was not necessary 
to do so. ‘Jt is denied that the appeal 
dutomatically abated on the expiry of 
90 davs after- Banwari Lal’s death, In 
clause (b) of para 7 of the reply a family 
pedigree has been given according to 
which it'is alleged that Shri Gopal Rai 
and his three sons Harsukhrai Kaloo Ram 
and Onkar Mal and Bhoora Mal sons of — 
Harsukhrai and Banwari Lal son of Kaloo 
Ram, all formed a joint Hindu family 
of which Shri Gopal: Rai was the Karta 
After the death of Gopal Rai Harsukhrai 
and after the death of Harsukhrai, Shri. 
Kalu Ram and after the death of Kalu 
Ram Shri Onkar Mal appellant No, 1 be- 
‘dated 
5th January 1946, between Keshav Deo 
Tulsian father of the plaintiff and Kalu 


. Ram, Onkar Mal and Bhoora Mal were 


also entered mto with Shri Kaloo Ram 
-as Karta and Shri Kaloo Ram has sign- 


981 ` 


d on it as Karta on behalf of himself 
nd Onkar. Mal and Bhoora Mal. - Shri 
‘aloo Ram as Karta had paid Rs. 80,000/- 
d Shri Keshav Deo as part of the pur- 
hase money at the time of the said 
greement. As Onkar Mal appellant was 
iready on, record and even Bhoora Mal 
his nephew) was also there as a pro 
orma respondent it was. neither neces- 
ary nor .it was considered necessary to 
ring on record ‘the legal representatives 
I Banwari Lal appellant No. 2 as On- 
ar Mal alone was competent to conti- 
ue the appeal. It is further alleged that 
ne decree passed by this Hon’ble Court 
; in favour of Onkar Mal appellant 
fo. 1, who is the Karta of the family 
nd faithfully represents the entire 
amily including the heirs of Banwari 
al, The decree is not a nullity as the 
etitioners have no right to challenge it: 


[ any person can do so it is -only the. 


gal representatives of Banwari Lal, but 
hey are fully satisfied with it and ac- 
epfed it. It is further alleged that the 


sgal representatives of Banwari Lal ie. 


'atan Lal Agrawal and Rajendra Prasad 
igrawal do not challenge the decree in 
avour of Banwari Lal and instead accept 
; and in token of it they are submitting 
neir vakalatnama in favour of Shri P.N. 
latt and Shri K. N. Tikku along with 
his reply, 

3. The plaintiff-respondents Nos, 1 to 
then filed a rejoinder on July 7, 1989. 
xat if was not the case of appellant On- 
ar Mal at any stage that’ Onkar Mal 
nd Banwari Lal were members of joint 
indu family or the property in suit was 
urchased by them as members of joint 


indu family. On the contrary in the sale 


eed dated Nov. 8, 1946, it was stated 
rat property in suit was purchased by 
nkar Mai, Bhoora Mal and Kalu Ram 
ther of Banwari Lal. Onkar Mal, 
hoora Mal anđ Banwari Lal filed a suit 
1 the court of District Judge in 1964 
nd in that suit also it was not. their case. 
rat they. were members of joint Hindu 
imily or the property in question was 
int Hindu property. The appellants 
‘ere claiming the property as co-owners 
nd now a new case of alleged joint 
indu family was being made'out which 
ras an afterthought and cannot -be en- 
vired into at this stage. 
eged that -after coming into force of 
Sndu Succession Act if a male Hindu 
ied intestate- his property devolved on 
is legal representatives not as joint 


mants but as tenants in common, Thus, - 
fter the death of Banwari Lal there was 
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no, representation ,of the. interest of. Ban- 


wari Lal and the decree passed against 


him became final and it cannot be sel 
aside by this 'Hon’ble Court. It is fur 
ther alleged that Onkar, Mal and Ban- 
wari’ Lal‘ were living separately and do- 
ing their business separately. ‘Onkar Mal 
was the owner of coal mines in the name 
of Bon-Jemihari and Bhoora Mal respon- 
dent was the owner of coal mines Lohat 
Colliery _and Pandaheshwar in Barkar 
District Vardhman, These mines have 


-been nationalised and the compensation 


had been claimed by the said owners. 
The appellant Onkar Mal had submitted 
income-tax returns as individual owner 
of business ete. and not as member of 
joint Hindu family. -In support of the 
above allegations certain documents have 
also been annexed along with the re- 
joinder. 


4. The deca danipentiies (sic) On- 
kar Mal then submitted a further reply 
to the rejoinder on July 14, 1980, again 
reiterating the stand that Onkar Mal 
and Banwari Lal were members of joint 
Hindu family. ` The plaintiff-respondents 
Nos, 1 to 4 then further submitted a re- 
ply on September 15, 1980 in which thev 
have supported their stand that the ap-. 


.pellants Onkar Mal and Banwari Lal 


were not members.of joint Hindu family. 


5 Mr, J. 5.. Rastogi appearing on be- 
half of ` the plaintiff-respondents has 
vehemently contended that the decree 
passed by the trial Court in their favour 
against the defendants Onkar Mal and 
Banwari Lal and Bhoora Mal was a joint. 
decree and Banwari Lal, who. was one sf 
the appellants having admittedly died 


-three years back and his legal repre- 


sentatives having ‘not been brought on 
record within 90 days, the whole appeal 
abates. Onkar Mal and Banwari Lal 
were the real uncle and nephew and 
were residing in the same town and it 
is not .disputed .that Onkar.Mal had 
knowledge of the death of Banwari Lal 
and in these circumstances the whole ap- 
peal had automatically abated after the 
expiry of 90 days of the death of Ban- 
wari Lal and the judgment’ and decree 
passed by this Court on February 28. 
1980 was a nullity. It is also contended 
that the decree, passed by the trial Court 
having become final as against Banwari 
Lal and his legal representatives, if this 
Hon’ble Court now sets aside the decree 

of the trial Court as regards. Onkar Mal 
“a Bhoora Mal. then it would be pass- 
ing two_ inconsistent decrees. Mr. Ras-_ 
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togi placed reliance on a catena of deci- 


sions in support of his above contentions, 


6. Mr. Datta, on the other hand, sub- 
mitted that the  plaintiff-respondents 
were given full opportunity of hearing 
and at least they cannot raise this grie- 
vance. That the legal representatives of 
Banwari Lal though have not been im- 
pleaded in place of deceased Banwari 
Lal, but have already appeared in this 
court through counsel and have no grie~ 
vance in the judgment passed by this 
Hon’ble Court. on February 20, 1980. An 
application has also been filed by them 
under Order 1, Rule 10, C. P.C. for be- 
ing impleaded as parties, It is further 
contended that under Order 41, Rule 4, 
C. P. C, where there are more plaintiffs 
or more defendants than one in a suit 
and the decree appealed from proceeds 
on any ground common to all the plain- 
tiffs or to all the defendants, any one of 
the plaintiffs or of the defendants may 
appeal from the whole decree, and 
thereupon the appellate Court may re- 
verse or vary the decree in favour of all 
the plaintiffs or defendants, as the case 
may be. It is thus submitted that under 
-the above provision Onkar Mal alone 
could have filed the appeal.and as the 
decree appealed from proceeded on a 
ground common to all the defendants 
and, even if Banwari Lal was also im- 
pleaded as appellant No. 2, the powers 
of this Court to reverse or vary the 
decree. in favour of all the defendants 
can well be exercised under Order 41, 
Rule 4, C. P. C. and it cannot be said 
‘that the decree is a nullity. It is also 
contended that there is no case of exer- 
cise of inherent powers of this court, is 
_ made out by the plaintiff-petitioners in 
the facts and circumstances of this case: 


7, The first point which calls for de- 
termination is whether after deciding the 
appeal on merits on February 20, 1980, 
this Court is eampetent to entertain an 
application under Section 151, C P C. 
Mr. Rastogi in this regard has cited Mt. 
Surji v. Manki Ram: AIR 1951 All 381, 


F. M. M. Pillayathiri Amma v, K. Laksh-. 


mi Amma AJR 1967 Ker 135. and 
Devi Dayal Textile Company v. Nand 
Lal AIR 1977 Delhi 7. It is no doubt true 
that in the above cases the view has been 
taken that the court passing the decree 
' can exercise its power under Section 151, 
C .P.C. to set aside the decree passed 
by it where it is a nullity or where it 
has been passed due to mistake of the 
court. In the two cases of 


Nathmal v. Mahesh Kumar 


Allahabad 


A.L R. 


High Court and Delhi High Court men- 
tioned above, the decree has been passed 
on account of the mistake of the court 
itself, The Court exercised its inherent 
powers on the ground that no person 
should be prejudiced on account of the 
mistake of the Court, The facts of the 
case before me are entirely distinguish- 
able as no mistake was committed by this 
Court in passing the judgment and decree 
on February 20, 1980 as the fact about 
the death of Banwari Lal was not 
brought to the notice of the Court by 
either of the parties. Mr. Rastogi has. 
contended that it was the duty of the 
appellants to have brought this fact to. 
the notice of the Court and if on this 
account the mistake has been committed 
in passing the judgment then it should 
be deemed to be a mistake of the Court.. 
I am not impressed with this argument. 
In cases where the inherent powers are 
exercised on this account it must be a 
mistake committed by the court itself 
and not because a wrong judgment has 
been given by the Court on account of 
the negligence or inaction on the part 
of a litigant. In the case decided by the 
Kerala High Court in P. M. M. Pillaya- 
thiri Amma’s case (supra) the question 
had arisen at the execution stage, The 
plaintiffs in whose favour the decree was. 
passed when submitted an application for 
execution, the legal representatives of 
deceased respondent had raised an ob- 
jection that they were not impleaded as 
parties in the appeal and as such the 
decree passed against deceased respon- 
dent was a nullity. Thus the facts in 
that case were also entirely different. In 
the case before me the plaintiff-respon- 
cents were given full opportunity of 
hearing and one of the appellants has 
died. without legal representatives hav- 
ing been brought on record. Section 151. 
C. P. C. lays down that nothing in this 
Code shall be deemed to limit or other- 
wise affect the inherent power of the 
court to make such order as may be 
necessary for the ends of justice or to 
orevent abuse of the process of. the 
court. Thus, the inherent powers under’ 
Section 151, C. P. C. can be exercised 
bv the court only in order to meet the 
ends of justice or to prevent abuse off 
the process of the court. There is no 
question at all of preventing the abuse 
of the process of the Court in the facts 
and circumstances of the case before me. 
So far as the ends of justice are concern- 
ed it cannot be said that any infustice 
has been done ‘to the respondents when 
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hearing in the case. I. am informed by 
Mr. Datt that the respondents. have filed 
a special appeal before the Division 
Bench against the judgment of this 
Court dated February 20, 1980, though 
no notice has been served on the defen- 
dant Onkar Mal as yet, and as such any 
grievance in this regard, if at all sur- 
vives to the plaintiff-respondents, they 
can urge the same in the appeal. 


8,- The question whether the judgment 
and decree passed by this Court on Feb- 
ruary 20, 1980, is a nullity or not is also 
not free from difficulty as it firstly de- 
pends upon the various allegations and 
counter allegations made by the parties 
in the application and the replies and 
counter replies filed by them and the 
question whether this Court could” have 
exercised its powers under Order 41, 
Rule 4, C. P. C., is also arguable in view 
of the various decisions of this court and 
Hon’ble the Supreme Court, In the view 
I am ‘taking as mentioned above that no 
case for exercise of inherent powers of 
this Court under § Section 151, C. P. C. 
is made out, I don’t consider it neces- 
sary to decide the question whether the 
judgment and decree passed by this 
Court on February 20, 1980, is a nullity 
or not in view of the provisions of 
Order 41, Rule 4,-C. P. C. 


9. In the result I find no force in the 
petition filed by the plaintiff-respondents 
on March 12, 1980 under Section 151, 
Civil P. C.. 1908, and the same is dis- 
missed with costs, 

Petition dismissed. 


AIR 1981 RAJASTHAN 93 | 
(JAIPUR BENCH) 
GUMAN MAL LODHA, J. 


` Narendra Singh Shekhawat, Petitioner 
vS. TA. T.. J aipur and others, Respon- 
dents. 


Civil Writ Petn. No. 199 of 1980, D/- 
15-9-1989 


Motor Vehicles Act (4 of 1939), S. 64A 
—- Tribunal cancelling permit on reach- 
ing findings that there was misrepresen- 
fation and concealment as regards year 
of model ‘of vehicle — Failure of allottee 
to produce Registration Certificate and 
other relevant documents in spite of di- 
rection — High Court in exercise of 
powers under Art, 226 would not inter- 
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N. S. Shekhawat v.'8. 
they had been given. full opportunity of . 


the R. T. A. 


fere’ i Gndings of fact of Tribunal 
(Constitution of India, Art. 226). 


Where the State Transport Appellata 
Tribunal cancelled the permit issued by 
by recording the findings 
that there was misrepresentation and 
concealment on the part of the allottee 
in respect of year of model of his vehi- 
cle on failure of allottee to produce the 
original registration certificate and 
certain other relevant documents, the 
questions relating to production of the 
certificate and mentioning of the model 
in the application being questions of fact 
the High Court would not interfere with 
the findings of fact reached by the Tri- 
bunal in these behalf by taking into ac- , 
count the said documents in exercise of 
powers under Article 226. AIR 1978 SC 
949, Rel. on: 1966 Raj LW 643, Disting 

(Para 9) 

The scope of judicial review under 

Article 226 is very limited and the High 


. Court cannot convert itself into an ap- 


pellate forum to scrutinize afresh and 
hold a de novo inquiry about the various- 
facts and controversies which were act- 
ively raised before the R.T.A. and the 
Tribunal, (Para A) 
Cases Referred : Chronological Paras 
AIR 1978 SC 949: 1978 All LJ_418 4, 8 
1966 Raj LW 643 2, fi 

S. M. Mehta, for Petitioner; O. P. 
Sharma and Shiv Dutt Sharma, for Re- 
spondents, 

ORDER :— This writ petition has heen 
filed against the order of the State 
Transport Appellate Tribunal (herein- 
after to be called as ‘the Tribunal’). by 
which the order of the -Regional Trans- 
port Authority granting permit to the 
petitioner Narendra Singh, was 
quashed, The Tribunal was of the opinion 
that the petitioners’ vehicle was of the 
year 1967 (1965) model as per application 
filed by the petitioner, before the 
Regional Transport Authority but he got 
permit on the representation that the 
vehicle was of 1967 model. It- was also 
held that other operators had more ex- 
perience andthe son of Smt. Phoolidevi 


‘was unemployed, On a.consideration of . 


the comparative merits of the parties and 
further taking a view of the fact that 
petitioner failed to produce Registration 
Certificate before the Tribunal, the per- 
mit, according to the petitioner. was can- 
celled. 

2. Mr. Mehta, appearing for the peti- 


tioner has placed reliance upon the. judg- 
ment of this Court in Aidan~v. The Re- 
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gional Transport Officer .(1966 Raj LW 
643), according to which this Court has 
- explained the principle, at which the 
model condition is to be examined’ and 
considered, Order of registration of the 
‘vehicle has been held to be precise con- 
sideration for the purposes of . applying 
R, 84-A and the instructions issued 
therein for model conditions. In view of 
this, Mr. Mehta’s submission is that, since 
the Registration of the petitioner’s vehi- 
-cle is of 1967 and further because as per 
the -certificate of the Director, Medical 
‘and Health, it remained off the road for 
8 vears, it fulfils the model condition and 
there has been no misrepresentation or 
concealment, 


3. Mr. Sharma, appearing for the re- 
spondents Nos. 3 and 4 vehemently op- 
posed the writ petition. According to 
him, withholding of the registration cer- 


tificate before the Tribunal and misre-- 


presentation before the Regional Trans- 
port Authority were deliberate, Jt was 


pointed out that the vehicle.of the peti- 


-tioner was never a bus but it was an 
ambulance earlier and for similar rea- 
sons that a pick-up vehicle converted in- 
to bus was sought to be availed of by 
another operator Bhanaram; permit was 
not granted to him, It was pointed. out 
that if the registration certificate~would' 
have been, produced before the Tribunal, 


this important feature of the .case would- 


have weighed with the Tribunal to re- 
ject the permit of the petitioner, It was 
also pointed out that the other party in 
-whose favour permit was granted, has 
not been impleaded as party and as he 
was not impleaded as party, petition de- 
served: to be dismissed on tbat ground 
alone. 


4, Lastly it was SEUN ‘that as per 
the view of Hon’ble the Supreme Court 
in. Abdul. Rehman v. S. T. A. T. (AIR 
1978 SC 949), interference under Arti- 
cle 226 of the Constitution. would not 
normally be made against the order of 
the special Tribunals or authorities con- 
stituted under law and this Court can- 


not convert, itself into. an appellate 
forum, pa a . 
5. Mr. Mehta, learned Advocate for 


the petitioner, confronted with the above 
submissions and facts placed by Mr, 
Sharma, argued that there is no bar un- 
= der the Motor Vehicles Act that a pick- 
up or an ambulance cannot be converted 
into a bus. He also submitted that it is 
for the registration authorities to be 
satisfied, whether a particular -vehicte 
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should be registered as bus or not, and 
the.R. T. A. cannot probe further into . 
the matter when neither there was any 
misrepresentation nor any concealment. ` 
It. was also submitted that- the person in 
whose name, fresh permit has been 
granted by the R. T. A., has been. join- 
ed as party and others were not neces- 
sary parties, . 


6. Having considered the rival .con- 
tentions of the parties, I am of the 
opinion that the material in the form of 
the original registration certificate and 
the certificate of the Director of Medical 
and Health, which are sought to be used 


before this Court by Mr. Mehta. to repel 


the finding of the Tribunal about con- 
cealment and misrepresentation should 
have been produced before the tribunal 
with a written application. It is true that 
in a given case, the Tribunal may require 
or may not require these documents but 
when the Tribunal has expressly men- 
tioned that the petitioner failed to pro- 
duce them in spite. of the fact that thev 
were demanded. this Court cannot hold 
that this finding of the Tribunal is in- 
correct on facts, It should not be for. 
gotten that scope of the fudicial review 
under Article 226 of the Constitution is 
very limited and this Court cannot con 
vert itself -into an appellate forum to 
scrutinize afresh and hold a de novo in- 
quiry about the various facts and contro- 
versies which were actively raised hefore 
the R. T. A., and the: Tribunal.’ In case, 
the Registration certificate would have 
been produced before the Tribunal in re- 
spect of that, if the Tribunal would have 
acted against the principles of Aidan’s! - 
case (1966 Raj LW 648) (supra) then this 

Court would have interfered and quash-j ` 
ed the order of the Tribunal. Howevér. 
on the basic facts about the non-produc- 
tion of the Registration certificate and 


‘the -application which was filed before 


the R: T. A: containing’ the year of 

model of vehicle as 1965. this Court can- 
not take a different view than what. has 
been taken by the Tribunal. The .ques- 
tion of application of princivles of 
Aidan’s case (supra) cannot ‘arise In this 
view of the matter, it is not necessary 
to. deal with another objectinn of Mr. 


Sharma, whether other parties were ne- 


cessary parties or not.’ 


7. All that can be said is that on the. 
material placed before the Tribunal in 
appeal, judgments suffer from no infirm- 
ity, which can be termed as an, error of 
iurisdiction or error apparent on the 


ee 
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filed an application on 8-9-1969 -under 
Section 57 (3) read with Section 151. Civil 


P. C. and prayed that. the decree passed: 


in, second appeal be declared void. as it 


was passed without notice to the Board, .’ 


as the proceedings related to title ‘to 


wakf: property. The applicant. contend-: 


ed that Mutawallis informed the Board 
about decree on 2-9-1969. The Board 
was constituted on- 6-8-1962. -The appli- 


cation is silent’ about knowledge oi first. 


appeal or its decision. 


Held, that the Board was A 


on 6-8-1962, prior to the filing of first 
appeal (Le., on 28-8-1962) and it was 
difficult to believe that the Board came 
to know of the suit only on 2-9-1969, 
(7 years after). Application thus was 
not within one month of knowledge of 
Wakfs Board 
68 and AIR 1968 Mad 79, Disting. 

, (Paras 9 and 12) 


Held, farther that merely on the basis. 


of list of wakf properties published under 


Section 5 (2), it could not be said that. 


the suit was limited to title to wakf pro- 
perty, which was disposed of without 
notice under Section 57 (1). AIR 1979 SC 
289 Foll. Civil Mise. Appin, No. 107 of 
1989 D/- 9-12-1969 (Raj), Affirmed, ` ` | 


. (Para 16) 

Cases Referred : Chronological Paras 
AIR 1979 SC 289 — 16 
AIR 1968 Mad 79 oi 11, 15 
AIR 1967 Raj f. ee B 
AIR 1966 Cal 68 10 
Ahmed Bux ~ Sindhi, for Appellant; 


Hasti Mal Parekh, for Respondents, 


S. K. MAL LODHA, J.:— - Against the 
judgment dated December 9, 1969, of a 
learned single Judge of this Court, the 
appellant (the Board of Muslim. Wakfs 
for Rajasthan, Jaipur) has filed this ap- 
peal under Section.18 (1) of the Rajast- 
han High Court Ordinance, 1949, passed 
in 8. B. Civil -Misc, Application ‘No. 107 
of 1969 refusing to declare the decree 
dated July 9, 1969, passed in S. B. Civil 
Second Appeal No. 602 of 1963, as void. 


2. A few facts leading to the filing of 
this appeal may briefly | 
here : 


3. The respondents Bhanwar Chand, 
Padam Chand and Moolchand as trustees 
of Khatargach sect instituted a suit 
in the Court of Civil Judge, Nagaur on 
March 20, 1958, for declaration of title 
to, and possession of, a ‘nohara’. describ- 
ed in para No, 3 of the plaint against for 
Ayub, Hafiz, Kasam and others as ma- 


Board of Muslim Wakfs v. Bhanwar Chand : 


about suit. ATR 1966. Cal. 


be ‘recounted — 
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nagers'of ‘Masjid Khari, ‘situated in 
Mohalla Teliwada, -Nagaur - alleging that: 
the. Nohra: belongs..to the’ Khattargach 
sect of Nagaur,.on which the defendants 
had taken unlawful possession. The de- 
fendants contested ‘the suit, inter’ alia, 
‘On the ground’ that the Nohra in dispute 
belonged to the Masjid and was under. 
its possession for more than 60 years.; 
The learned’ Civil Judge, by his judg- 
ment and- decree dated July 31, 1962,: . 
decreed the suit of the . plaintiffs. An 
appeal was taken” before the District- 
Judge, Merta by .the managers of the 
Masjid (mosque), who by his judgment 
dated November 30, 1963: dismissed the 
same. A second appeal was preferred, 
which was registered as S. B. Civil. 
Second Appeal No. 602 of 1963>:and the 
same was dismissed by a learned single 
Judge of this Court. yide judgment dated 
July 9, 1969. 


:4, After the decision of the second 
appeal by- the learned single Judge of 
this Court, the Board of Muslim Wakfs 
for Rajasthan (hereinafter. -referred to 
as'the Board) through its - Chairman: 
Shri Allahnoor Chowdhary filed an ap- 
plication on’ September 8, 1969, under 
Section 57 (3) of the- - Walt : Act, 1954, 
(for. short ‘the Act’ hereafter) read with 
Section 151'C, P.-C. and prayed thatthe 
.decree' passed in S. B. Civil Appeal 
No, 602 of* 1963, be declared: void, as it 
was passed without any notice to the 
Board of Muslim Wakfs for Rajasthan, 


‘as’ the. proceedings related to a_ title io- 


a°wakfi property, The learned single 
Judge, by his judgment dated: Decem- 
ber 9, 1969 dismissed the’. application 
holding that it would be open to the 
Board to file a suit in the Civil Court of 
competent jurisdiction for the- decision _ 
of the question whether the Nohara in 
question is a Wakf property? Feeling 
dissatisfied with the judgment dismissing 
the application dated September 8, 
1969, the Board has come up in appeal 
as aforesaid. : 

`~ 5. A preliminary objection regarding 
maintainability of this appeal for want, 
of leave of the Court as contemplated 
by Section 18 (2) of the Rajasthan High 
Court Ordinance, 1949, was raised by the 
respondents on the ground that the 
Judgment dated December 9, 1969, ap- 
pealed against, was passed in a civil mis- 
cellaneous petition No. 107 of 1969, but 
it arose out of S. B. ‘Civil Second Appeal 
No. 602 of 1963. This Court repelled the 
preliminary. objection vide order dated 
January 25, 1977, 
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6. We have heard Mr, Ahmed Bux 
Sindhi, learned counsel for the appel- 
lant and Mr. Hasti Mal Parekh, learned 
counsel for the respondents, 


7. Learned counsel for the appellant 
strenuously contended that the learned 
single Judge was in error when he dis- 
missed the application of the appellant 
under Section 57 (3) of the Act thereby 
refusing to declare void the decree, 
which was confirmed in second appeal 
vide judgment dated July 9, 1969. He 
submitted that. the suit out of which 
the second appeal arose and which was 
decided on July 9, 1969, related to the 
title of the Wakf property and, there- 
fore, in the absence of notice under 
Section 57, (1) of the Act, the decree 
passed should have been declared void 
and it was not open to the learned 
single Judge to adjudicate the question 
’ whether the property in question is a 
Wakf property or not. ‘It was pressed 
for our consideration that the learned 
single Judge has observed in his judg- 
ment under appeal that no other evi- 
dence worth the name was put on the 
record to enable him to come to the 
conclusion that the appellant. had estab- 
lished even prima facie that the proper- 
ty in quéstion is a Wakf property, Ac- 
cording to the learned counsel, this .am- 
ounted to hold that the property in 
question is not a Walf property, still the 


learned single Judge directed the Board 


to file a suit in the Civil Court of com- 
petent jurisdiction for the decision of 
the question whether the property 
(Nohra) in question is a Wakf property 
or not. 


8. On the other hand, Mr. Hasti Mal 
Parekh, learned counsel for the re- 
spondents supported the judgment of 
the learned Single Judge and submitted 
that the application under Section 57 (3) 
ef the Act was rightly dismissed, for, 
the suit out of which the appeal arose 
did not relate to the title to the Wakf 
property. We have bestowed our most 
anxious and thoughtful consideration to 
_ the rival contentions raised by the learn- 
ed counsel for the parties, 


9. The Commissioner of Wakfs was 
appointed under Section 4 of the Act on 
October 18, 1957. The Wakfs Board was 
- constituted on August 6, 1962. The suit 

was filed by the respondents against 
Ayub and four others on Mar, 20, 1958. 
The trial Court decreed the suit for de- 
claration and possession. on July 31, 1962, 
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The first appeal preferred. by the de- 
fendants on. August 28, 1962- was dismis- 
sed on November 30, 1963. Thereafter, 
this Court dismissed the second appeal 
on July 9, 1969. ‘According to the ap- 
pellant, Mutawallis informed the Board 
on September 2, 1969, and thereafter, an- 
application under Section 57 (3) of the 
Act was filed on September 8, 1969. Para 
No. 3 of the application under Sec. 57 (3) 
of the Act read with Section 151 of the 

Civil P, C, is as under.:— a 


“That one of the Mutawallis: of the 
said.mosque informed the petitioner for 
the first time of the decree and judg- 
ment (passed by this Hon’ble Court on 
9-7-1969) as well as the pleadings of the 
parties on 2-9-1969, Original application 
dated 2-9-1969 and the pleading (Exts. D 
& E). The said information (application) 
is marked as Ex. F alongwith the orders 
of the Chairman of the Wakf Board is 
submitted herewith”, 


The learned Single Judge, having econ 
to the circumstances that led to the 
filing of the application under Sec. 57 (3) 
of the Act did not believe the plea of the 
Board that it came to know of the suit 
or proceedings out of which the applica- 
tion under Section 57 (3) of the Act 
arose only within one month of i 
of the application, 


At the risk of repetition, it may be 
stated that the application under Sec- 
tion 57 (3) of the Act was presented on 
September 8, 1969. The respondents 
(plaintiffs) instituted the suit against 
Ayub, Hafiz, Kasam, Jahoor Mohammed 
ahd Ramzanbux’ in their capacity as 
Mutawallis of the Masjid Khari situated 
in Mohalla Teliwara, Nagaur, The first 
appeal was brought by the trustees of 
the Masjid ‘Khari. According to Sec- 
tion 57 (3) of the Act, the application 
has to be made within one month of thé 
date of the knowledge of the suit or 
proceedings, in which, decree’ or order 
which is sought to be declared void is 
passed. The first appeal was filed on 
August 28, 1962. The Board had already 
been constituted on August 6, 1962. The 
first appeal was dismissed on November 
30, 1963. The second appeal was lodged 
on December 9, 1963 and it was decided 
on July 9, 1969. ‘The suit was contested 
by the defendants (Ayub and 4, others) 
in their capacity as trustees of the Mas- 
jid Khari, After the decision of the suit. 
the defendants in that capacity filed the 
first appeal. The Board had come into 
existence prior to the filing - of the Arst 
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appeal, which was decided on November 
30, 1963. The application under Sec- 
tion 57 (3) of the Act is ` conspicuously 
silent on the question whether the Board 
had any knowledge about the filing of 
the first appeal or its decision. The 
learned single Judge was right when he 


held that it is difficult to believe that ~ 


the Board came to know of the suit or 
proceedings only on September 2, 1969. 
The Mutawallis of the Masjid Khari 
were defendants in the suit. They were 
appellants in the first appeal and the 
second appeal, One of them, as appears 
from para No. 3 of the application under 
Section 57 (3) of the Act informed the 
Board about the judgment and decree 
passed by this Court on July 9, 1969. 
We find it extremely difficult to believe 
that for a period of about 7 years, the 
Board was not apprised of the suit for 
declaration and possession, until Septem- 
her 2, 1969 and when the Mutawallis of 
the Masiid Khari had filed the second 
appeal and took chance of the decision 
in their favour. 


10. In Commissioner of Wakfs, West 
Bengal v. Smt. Ayesa Bibi, AIR 1966 Cal 
68, while considering Section 70 of the 
West Bengal Wakf Act (No: 13 of 1934), 
a learned single Judge of the Calcutta 
High Court held that the language - of 
Section 70 (1) was imperative and the 
Court could not be exonerated from the 
statutory obligation imposed upon it. and 
that any decree or order which was made 
without notice under Sec. 70 (1) should 
be declared void by the Court as it has 
no other option. In that case, a title suit 
was filed by the plaintiffs for declaration 
that the Wakf deed was illegal, invalid, 
inoperative and void and not binding on 
the plaintiffs, It appears from the report 


of that case, that the plaintiff and three. 


other defendants who were closely relat- 
ed had themselves, for a long number 
of years, accepted the Wakf and two of 
them had in fact acted as Mutawallis. 
The Commissioner of Wakf was the 
fourth defendant. ‘The plaintiff and three 
other defendants submitted a compro- 
mise petition in Court on May.15, 1958. 
The Commissioner was not, however, 
served with a copy of the petition. The 
Commissioner continued to contest the 
suit and had also filed documents to sup- 
port the written statement earlier filed 
by him in -which it was stated that wakf 
was treated as Wakf for over 40 years. 
Thereafter, an application was moved on 
behalf of the plaintiffs for expunging the 
name of the Commissioner. as party de- 
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fendant and later, on’ the same date, a | 
consent decree was passed but no notice 
under Section, 70 (1) was served on the 
Commissioner, In those facts, it was ob- 


. served as under: 


The ‘knowledge of the Commissioner 
aliunde or independently was not enough 
to exonerate the Court from its obliga- 
tion to issue a notice under Section 70 
(1) of the Bengal Wakf Act,” 


Commissioner of Wakf’s case is whol- 
ly distinguishable and is of no assistance. 


1i. The next authority on which the 
reliance was placed by the learned coun- 
sel for the appellant is State Wakf Board, 
Madras v. Abdul Azeez Sahib, AIR 1968 
Mad 79, In that case, the dispute relat- 
ed to a Wakf known as Rustom Saheed 
Durga Wakf, The Wakf was included in 
the list of Wakfs published by the Wakf 
Board. The suits were filed for recovery 
of possession of two properties. The ac- 
tions were resisted by the Durga on the 
ground that these were properties of the 
Durga in which the plaintiff had no right 
whatsoever, The suits were dismissed by 
the trial Court. The appeals were allow- 
ed thereby declaring the title of the 
plaintiff and his right to possession, 
Second Appeals were decided in favour . 
of the plaintiff and were dismissed on 
January 25, 1956. The Act received the 
assent. of the President on May 21, 1954. 
There was a period of an interregnum, 
when no Wakf Board under the Act was 
constituted in Madras State; but ulti- 
mately such a Board was constituted on 
February 1, 1958, Subsequently, a suit 
was instituted on behalf of the Durga 
for a declaration that the decrees in the 
two previous suits in the first appellate 
court and in second appeals in that 
Court, which allowed and established the 
claim of the plaintiff to the suit proper- 
ties and his right to possession were real- 
ly. fraudulent and collusive decrees 
obtained by collusion between the plain- 
tiff and the then representative of- the 
Durga. The suit instituted by the Durga 
was dismissed. The first appeal was also 
dismissed, The second appeal was also 
disposed of by a learned single Judge 
and it was dismissed on April 2, „1964. 
On June 6, 1964, the Secretary of the 
State Wakf Board received a letter from 
one L. N. Gulam Mohamed, pointing. out 
the above fact, and equally stressing 
that the Wakf Board ought to have been 
made a party at least to the subsequent 
litigation which came into existence after 
the. Board , was a a and that the 
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ed because the statute was not complied 
with m this regard. On this letter on 
July 6, 1964, namely, within the period 
of one month specified as. the period of 
limitation in Section. 57 (3), the Wakf 
Board filed an application under Sec, 57 


(3) of the Act. In those facts, it was held 


as under : 


"As a prińiciple of jaw. it cannot be 
maintained that any-kind of knowledge 


or information, -furnishec’to some officer . 


of a corporate body entity in any con- 
text whatever, can be fixed with the 
character of the knowledge or notice . of 
the concerned corporate entity.” ' 


This. decision was also rendered in dif-. 


ferent facts: and circumstances and is of 
no assistance. 


t2. We, therefore, affirm the conclu- 


sion of the learned single. Judge that. the- 


plea of the Board that it came to know 
of the suit or proceedings out of which 
the application arose only. within one 
month of its making has no ferce. 


13. This, however, does not concluda | 


.the matter. The question that remains 


for our consideration is whether. the 
' learned single Judge was right in, dis- 


missing the applicatinn under Section 57 
(3) of the Act on merits. on the ground 


on which he did. In this connection, it 
is necessary to notice some of the sec-,’ 


tions which are having bearing on the 
question. - Chapter IL of the Act deals 
with survey of Wakfs. It contains Sec- 
tions 4, 5, 6, 7 and 8. ‘Section 4 deals 


with preliminary survey of wakfs. Sec-_ 


tion 5 (1) provides that on receipt of a. 
report under Section, 4 (3), . the 
Government shall forward a copy of the 
same to the Board. It has been ‘enjoined 
on the Board under Section 5 (2) to exa-. 


mine the. report and to publish in the. 
Official Gazette a list of Wakfs (existing 


in the State, or as the case may be. the. 
part of the State to which the report. 
relates) containing such particulars as, 
may ‘be prescribed. The material portion. 
of Section 6 reads as under: 


“g Disputes regarding Wakfs: RN g 


any question arises (whether a particu- 


lar property specified as Wakf property 
in a list of Wakfs published ` under sub- 
section (2) of Section 5 is Wakf property 
or not or whether a Wakf specified in 
such list is a Shia Wakf or -Sunni Wakf) 
the Board or the Mutawalli of the Waki 
or any person interested therein may in- 
stitute a suit in a Civil Court of com- 


Board of Muslim Wakfs v, Bhanwar Chand 
interests of the endowment have suffer- 
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petent jurisdiction for the decision. of the 
question and the decision of the Civil 


aac in respect of such matter shalt be 
a ; 


‘Provided that no such suit shall be en- 


tertained by the Civil Court after the ex- 


piry of one year from the. date.-of the 
publication of the list of Wakfs. under. 
SUb eecae (2) of, Section 5. m 


Provided... öso ore ame ees aad wee 
(2) & (3). "seuss isenen oo veces we 


(4) The list of Wakfs published apace 
sub-section (2) of Section 5 shall, unless . 
it is modified in pursuance of a decision 
of the Civit Court under sub-section a) 
be final. and „conclusive. X ; 


wee ans 


- Chapter IV deals with ` registration of 


Wakfs. Section '25 provides for registra- _ 
tion and Section 26 makes it incumbent ’ 
on the Board to maintain ‘a register of 
Wakfs ._ containing fhe particulars men- 
tioned therein. Section 27 of the Act is 
as -under : : 


“2y, Decision if a pees is Wake: 
property: (1) The. Board may itself col- 
lect information regarding any property 
which it has reason to believe to be Wakf 
property and if any question arises. whe-. © 
ther aiparticular property is Wakf pro- 
perty or not or whether a Wakf is a 
Sunni Wakf or a Shia Wakf, it may after. 


-making such inquiry. as it may deem fit, 


decide the question. | 
(2) The decision ‘of the Board on any 


` question’ under sub-section (1) shall, un- - 


less revoked or modified by a civil court 
of competent jurisdiction be final.” `. 


Section 57 finds place in Chapter VIE and’ 
it deals with judicial proceedings, Sec- - 


Mon OT- o£ the Act is as follows: 


“57. Notice of siis ete, by courts. :— 
(1) In every suit or ‘proceeding relating 
to a title to Wakf property or the right 
of a Mutawalli, the court shall issue 
notice to the Board at the cost of the 
party instituting such suit or proceeding. 


(2) Whenever: any Wakf property is’ 
notified for sale in execution of a decree 
of a Civif Court or for the recovery of 
any revenue, cess, rates or taxes due to 
the Government or any local authority, 
notice shall be given to the Board bv the 
Court, Collector or other person under 
whose order the sale is notified, 
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face of record warranting interference 
under Article 226 of ‘the Constitution -of 
India, 

8. As pointed out by - Mr. Sharma in 
Abdul Rehman v. State Transport Ap- 


pellate Tribunal’s case (AIR 1978 SC 949) 


(supra) Hon'ble the Supreme Court was 
pleased to observe as under: 

“The High Court under Article 226 of 
the Constitution should be reluctant to 
interfere with or disturb the decision of 
specially constituted authorities or tribu- 
nals under the’ Act especially whén the 
Legislature -has entrusted the’ task of 
pranting..6r renewing the stage carriage 
permits to the aforesaid authorities or 
tribunals which are expected to be fully 
conversant with the procedure and prac- 
tice and the relevant matters which 
should engage their’ attention under the 
provisions contained in the Act. In deal- 
ing with applications for writs of certi- 
orari under Article 226 of the Constitu- 
tion of India, the High Court does not 
exercise the jurisdiction of an Appellate 
Court and the findings:or conclusions on 
questions of fact could’ hardly be’ re- 
examined or disturhed by it under. Arti- 
cle 226 of the Constitution unless the 
wel] recognised tests in that behalf were 
satisfied ” 

9. Undoubtedly, questions raised so 
far as production of registration certifi- 
cate and mentioning of the model in the 
application is concerned are questions of 
fact and on those questions of fact.. when 
the Tribunal has made observations 
against the petitioner, this Court cannot 
re-examine those conclusions and find- 
ings, more so by taking note of registra- 
tion certificate now which is sought to 
be produced here, 


10. The result is that this writ peti- 
tion. therefore. fails and is hereby dis- 
missed without any order as to costs. 


Petition dismissed. 
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GUMAN MAL LODHA, J. 
Bal Mukand Arora and etc. ete., Peti- 
fioners v. State. of Rajasthan and others, 
Respondents. . ; 
Civil Writ Petns, Nos, 398-399, 833 to 
844, 1243-1244, 314, 842, 864, 328 ‘and 395 
of 1980, D/- 30-8-1980. 


(A) Mines and Minerals. (Regulation 


and Development) Act (67 of 1957). See 


LX/AY/G909/80/VVG/LGC `. 


l 
Bal Mukand Arora v. ‘State ` 


8-8-1980 (Rai), Followed, - 
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tions 15, 13, 9. — Rajasthan ‘Minor: Min- 
eral Concession Rules (1977), R. 18 
State Govt.: has authority to levy and 
collect dead rent —. Effect of Ss, 13, 9. 


Section’ 15 is the sole repository of 
authority for the State Govt. to make 
rules for regulating the grant of mining 
lease in respect of- minor minerals, Sec-. 
tion 15 (1) deals with the power of the 
State Govt. to. make rules in respect of 
minor minerals and includes the power 
to make rules prescribing the rate of 


we 
, 


-royalty -and dead: rent. It is true that 


Section 9 expressly contains the provi- 
sion.of dead rent and Section 13 em- 
powers the Central Govt, to frame rules 
but this alone does not take away the 
power of the Central Govt. to delegate 
the powers under Section 15 to the State 
Govt. Civil Writ Petn. No.'955 of 1980, 
D/- 8-8- 1980 (Rai). Followed. 
. (Paras 6, 11, 14) 
(B) Mines and Minerals (Regulation 
and: Development) Act (67 of 1957), S. 15 
— Rajasthan Minor Mineral Concession 
Rules (1977), R. 3 (ix) — Dead rent — 
Definition. — Not ultra vires Sec, 15. 
Civil Writ Pein. No. 955 of 1980. D7- 
(Para 14) 


(C) Rajasthan Minor Mimerals Con- 
cession Rules (1977), R. 17, Sch. 2 
Renewal of lease — Increase in yearly 
dead rent — Exceeding maximum dnd 
enhancing minimum ltmits prescribed in 
Sch. 2 — Wiegal. (Para 14) 
Cases Referred : Chronological Paras 
Civil Writ Petn. No. 955 of 1980, D/- 8-8- 

1980 (Raj), Atmaram Bilochi’ V, 

of Rajasthan ` 1, 8, 11, 13, 
AIR 1978 Andh Pra 453 . f 
AIR 1972 Raj 145 4 
AJR 1970 SC 1436 3. 
AIR 1969 Madh Pra 210 5 
AIR 1965 SC 177 2 
AIR 1964 Raj 152 (FB) 
AIR 1956 Raj 161 2 


| Vimal. Chowdhary, Premashopa, N. L. 
Jain and P. C, Jain, for Petitioners: C. N. 
Sharma, M. I. Khan, Govt. Advocate and 


Beena 


10, 1 
2 


S, B. Mathur, Addl ‘Govt. Advocate, for 


Respondents, 


ORDER :— A common question of law 
is. involved in’ these writ petitions, re- 


garding the validity of charging of dead- 


rent by the State of Rajasthan and its ~ 
functionaries under the provisions of the 
Rajasthan Minor Mineral: Concession: 
Rules. 1977 (hereinafter called to be as 
the ‘Concession Rules’), and.Mines and 
Minerals (Regulation and Development) 
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Act, 1957 (hereinafter called to be as ‘the 
' Act. of 1957’). A bunch of 12 writ peti- 
tions, in which validity. of the charging 
of dead rent was challenged, came up 
for consideration before this Court in 
Atmaram Bilochi v. State of Rajasthan 
Civil Writ Petn. No. 955 of 1980 (Per 
Hon’ble Mr. Justice K. S, Sidhu), on 8th 
August, 1980, it was held that the Gov- 
ernment of Rajasthan was authorised by 
law to collect and levy, ‘dead-rent’, It 
was then held that the dead-rent is a 
kind of minimum rent or royalty with 
this difference that the rent, called 
royalty, is a varying charge based on the 
value of the product, and the rent, call- 
ed dead rent is a minimum annual 
payment, which is usually not enforced 
if the amount payable as annual royalty 
is more than the amount of dead-rent 
fixed for the year. Royalty, in a sense, 
is therefore the genus of which ‘dead- 
rent’ is a species, 


2, Reliance was placed upon the judg- 
ments of this Court in Bherulal v. State 
of Rajasthan, AIR 1956 Raj 161 and 
Commr, of Income-tax .v. Ramlal and 
Sons, ATR 1964 Raj 152 (FB). This court 
held that royalty is inter alia, a charge 
by the owner of the. minerals from those 
to whom he gives the concession to re- 
move the minerals, and the charge is on 
production, the rate being fixed accord- 
ing to weight or the value of the pra- 
duce. According to Rules, ‘Royalty’ and 


-*Dead Rent’ have been defined in the fol- 


lowing terms: (See Rule 3) 


“Royalty” means the charge payable 
_to the Government in respect of the ore 
or mineral excavated, removed or utiliz- 
ed from any land as presqrimed in Scha- 
dule I, 

-“'Dead rent means the minimum gua- 
ranteed amount of royalty per year pay- 
able as per rules or agreement wunder a 
mining lease.” 


According to the view of this Court, 


‘Dead rent’ is the minimum guaranteed . 


amount of royalty, per year payable, as 
per rules or agreement under a mining 
lease, 

3. Section 15 (1) of the Act was held 
to be the source of authority for the 
State Government to make rules for 
regulating the grant of mining leases in 
respect of minor minerals and for pur- 
poses connected therewith. Placing re- 
liance upon the judgment of the Supreme 
Court in Baijnath v. State of Bihar, ATR 
1970 SC 1436, this Court held that the 
State Government is fully competent, as 
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. amendment in 1972 to provide for 
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a delegate of Parliament, to make rules . 
regulating the grant of mining leases .in 
respect of minor minerals and for pur. 
poses connected therewith, 


4, Judgment in Brimco Bricks Bharat- 
pur v. State of Rajasthan, ATR 1972_Rai ~ 
145 was relied upon to introddce the ~ 
meaning of “for purposes sonnected 
therewith” under Section 15 83 ) of the 
Act and it was held that the S:ate Gov- 
ernment can lawfully frame ruies under 
Section 15 (1) prescribing the rate of 
royalty for the grant of mining lease: ~in 
respect of minor minerals, ee 


-% The decision of Madhya’ Pradesh 
High Court in Banku Bihari Saha v. 
State Govt. of Madhya Pradesh, . AIR 
1969 Madh Pra 210 was relied upon by 
this Court. In view of the plain language 
of Section 15 (1) of the Act, as per the 
finding of this Court, this Court held 
that the Parliament has delegated to 
State Government the power to make 
rules for regulating the grant of, inter | 
alia, mining lease in respect of minor 
minerals and for purposes connected 
therewith and that such delegated power 
included -the power to frame rules pre- 
scribing the rate of royalty and, for that 


-matter deadrent for the grant of min- 


ing leases in respect of minor minerals. 


6. It was then held that sub-sec. (1) 
of Section 15 of the Act was the sol 
repository of the power to make rules in 
respect of minor minerals. Sub-sec, (3) 
had to be inserted by Parliament by an 
the 
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payment of royalty, as distinguished 
from its fixation, in respect of minor 
minerals, removed or consumed by the 


holder of a mining lease, or his agent, 
manager or employee. Sub-section (1) 
deals with power of the State Govern- 
ment to make rules in respect of ‘minor 
minerals. which includes the power to) | 
make rules prescribing the rate of royal-} _ 
ty and dead rent. Sub-section (3) on thej | 
other hand, deals with payment of royal- 
ty by the lessee on minor minerals re- , 
moved or consumed by him or his men | 
at. the rate prescribed in the rules fram- 
ed under sub-section (1) of Section 15. 
‘Royalty’ is a generic term which ‘in- 
cludes dead rent and on that premises | 


ferred on the State Government’ in rela- 
tion to royalty also includes, by neces- 
sary implication, such a power in rela- 
tion to dead rent. In view of the above 
finding and-deduction, -this Court held 
that the power of the State Government 


+ 
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(3) In the absence-of a notice under 
sub-section (1), any decree or order pass- 
ed in the suit or proceeding shall be de- 
elared void. if the Board, within one 
month -of its coming to know of such suit 
or proceeding; applies to r court in 
this behalf. 


{4) In. the absence of a notice sider 
sub-section (2), the sale shall be declar- 
. ed. void, if the Board, within one month 
of its coming to know of the sale, ap- 
plies in this behalf to the court or other 
authority under whose order’ the ‘sala 

was held.” 


14. A Division Bench of this Court, 
while considering the preliminary objec- 
tions regarding maintainability of’ the 
Special Appeal for want of Jeave of the 
Court as contemplated by Section 18 (2) 
of the Rajasthan High Court Ordinance, 
1949 and Section 57 of. the Act, in this 
Special appeal observed as under: 


“A close, reading of the above quoted 
Sections reveals ‘that in every suit or 
proceeding - relating to a title to wakf 
property the Court is bound to issue a 
notice to the Board at the cost of the 
_ party instituting such suit or proceeding. 
An application under Section 57 (3) is 
required to be filed by a third party who 
was not a party to the proceedings and 
the relief which the Court on such an 
application can grant is to declare the 
decree or order in that suit- or proceed- 
ing as void, The Court is not required 


to rejudge the merits of the case, and 


Set aside the decree or modify it. - The 
impugned order in this case was made in 
a proceeding started under the Act and 
as such the qualification ‘for a right to 
. appeal imposed by Section 18 (2) of the 
Ordinance need ‘not be satisfied. Sec. 57 
. (3) of the Act vests a special jurisdiction 
on the concerned court to declare the 
decree void, It. gives an additional right 
to the Wakf Board to get a decree or 
order declared void by making an appli- 
cation which otherwise in the absence of 
Section 57 (3) of the Act could not have 


been doné unless the Board would have. 


filed a suit for declaration of such a 


decree or order as void. The concerned - 


court exercising the powers under Sec- 
tion. 57 (3) of the Act exercises original 
jurisdiction.” 


It may be mentioned here. that the 
Jearned counsel for the appellant has 
placed strong reliance on these observa- 
tions in support of his contention We 
-may hasten to add that the above obser- 
‘vations, read in the context, in which 
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‘stead of one ‘direct step, 
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they were. made do not help in .answer- 


‘ing the. question with which we are con- 


cerned in this appeal viz -whether the 
Court was required to give notice to the 


- Board ofthe suit or proceedings under 


Section 57 (1) of the Act. According to 


the above observations, a third party, 
' who was not a party to the proceedings 
can make an application under Section 57 
- (3) of the Act for granting the relief that 


the decree or order in. the suit or pro- 
ceedings may be declared void and that 
the Court seized of the application is not 
required to re-judge the merits of the 
case with an s to set aside the 
decree or modify it, 


15. The expression “relating to” used 
in Section 57 (1) of the Act was exam- 
ined in State Wakf Board, Madras case 
(AIR 1968 Mad 79) (2) In that case, it 
was held that a suit for a declaration 
that the decree in certain previous suits 
which allowed and established the claim, 
of the plaintiff to the suit properties and 
his right to possession were really frau- 
dulent and collusive decrees, obtained by 
collusion between the plaintiff and the 
then’ representative of the defendant 
Durga has to be interpreted as within 
the scope of the words employed in Sec- 


` tion 57 (4), namety'“In every suit or pro- 
-ceeding relating to title to wakf proper- 


ty.” There is--ample judicial authority 


-for the view that such words as “relat- 


ing to” or “in relation to” are words of 
comprehensiveness which might -both 
have a direct significance as well as an 
indirect significance, depending -on the 
context. They are not words of :restric- 


tive. context and ought not to be so con- 


strued, In para 9 of the. report it was 
observed as under: 


- “Tf allowance of the claim in the 


“second suit would. necessarily have con- 


sequences upon the declaration of title 
to the property claimed as Wakf-proper- 
ty in’the earlier suit, it is also a suit . 
or proceeding “relating to the Wakf pro- 
The fact that two steps have to 
be taken to atrive at this inference in- 
cannot make 
any ‘essential difference,” 

State Wekf Board, Madras’ decision 
was given in the peculiar facts of that 


_ Case and is of no assistance: 


16. The learned Judge has relied on 
Radhakishan. v. State, AIR 1967 Raj 1, 


“wherein, it was held that if a person is 


a non-Muslim; whether he be a Chris- 
tian, a Hindu, a Sikh, a Parsi.or of any 
other religious denomination and if he is 


aw 
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in possession of .a certain property, his 


. right, title or interest cannot be.put in 
.. Jeopardy simply because that property is 
„included in the list published under Sec- 
‘tion 5 (2) of the Act. It was further ob- 


served. that if a dispute is raised by a 
non-Muslim the Board cannot by simply 
entering the property_in the register of 
Wakfs drive him to take recourse to Civil 
Court. An appeal by certificate was di- 
rected against this judgment and the 
Supreme Court in Muslim Wakfs Board, 
Rajasthan v. Radhakishan, AIR 1979 sc 


_ 289 observed as under: 


“The making of such an enquiry is a 
necessary concomitant of the power to 
survey. The High Court was clearly in 


error in observing : 


“Except sub-section (5) there is noth- 


‘ing in Section 4 or in the Rules made 
“by the State to show that the Commis- 


sioner is empowered to adjudicate on a 
question if one arises, whether a parti- 
cular property is a wakf property or 
not.” 

However, ‘thé Supreme Court expressed 
its agreement with the reasoning of the 
Court in Radhakishan’s case and observ- 


ed as under: 


“It follows that where a stranger wie 
is non-Muslim and is in possession of a 


. certain property, his right, title and in- 


- this 


title within a period of one year. 


terest therein cannot be put in jeopardy 
merely because the property is included 


. in the list. Such a person is not requir- 


ed to file a suit for a declaration eae 

g 
special rule of limitation laid down in 
proviso to sub-section (1) of Section 6 is 


‘not applicable to him: In other words, 


the list published by the Board of Wakfs 
under sub-section (2) of Section 5 can be 
challenged by him by filing a suit for 
declaration of title even after the ex- 
piry of the period of one year, if the 
necessity of filing such suit arises.” 

As regards Section 27 of the Act, after 
considering the observations made by 
Court, their Lordships of the 
Supreme Court held that the High Court 
was clearly in error in dealing with Sec- 
tion 27 or Section 368 of the Act and 
the conclusion reached by their Lordships 
of the Supreme Court was that the list 
published under Section 5 (2) will not 
bind a stranger who is in possession of 
the property merely because he happens 
to be a person affected by the publication 
of the list of wakfs. In the case before 
us, the question is whether under Sec- 
tion 57 (1) of the Act, the Court was re- 


Board of Muslim Wakfs v.. Bhanwar. Chand 


A.E R. 


quired to issue notice to the Board. as 
the suit or proceedings related to the 
title to the Wakf property. In tha 
second appeal, the decree passed by the 
Courts below regarding declaration and 
possession was maintained. The material 
reliefs claimed in the plaint were these: 


ag è Ce far ad gagna gaai 2 fè feh 
aga yada Rag gers Peasia 


TÅR n TP RAE FTA — 


(2) SAA gS ga Am age RO 
Fears aad arret A A TH STAT 


gR secs tae A 3 a war aaa 


adi at hadaa Bt aay st ART È — 
(2) aaa aam qaafis # Portion 
AGHI a a arm dee att wera A BCDEF 


È Pra Ra aq sara a gar arar ata A 


ear rae Arata a at Y Tears 
St ne l 
(3) aat arat go afa a ardor A 
erg aA: ` 
(¥) alae aad g galaa erat mng 


s 18-3-58, 


The defence of the defendants, (Muta- 
wallis) was that the land in question has 
been in possession of Masjid Khari since 
generations and they have been renting 
it out and that the possession of the 
Masjid has ripened in the ownership on 
account of adverse possession, The de- 
fence raised by the defendants (Muta- 
wallis) was not found to be correct and 
the property was declared to be of the 
ownership of the plaintiffs in the suit. 
Merely the list published under Sec, 5 
(2) of the Act does not bind the respon- 
dents whose title has been declared in 
respect of the property. On the basis of 
the list published under Section 5 (2) of 
the Act, it cannot be said that the suit, 
which was instituted by the respondents 
was limited to a title to the Wakf pro- 
perty, out of which, the second appeal 
arose and which was disposed of without 
notice under Section 57. (1) of the Act. 
We are firmly of- the opinion that it can- 
not be said that any question relating to 
the title to the Wakf property was in- 
wolved in the suit, and, therefore, the 
learned single Judge was right in not 
declaring the decree dated July 9, 1969 
passed in S. B., Civil Second Appeal No. 
602 of 1969 as void. . 
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to levy and ‘realise ‘dead rent’ is derived 
-from Section 15 of the Act and “all other 
‘relevant provisions in that respect snd 
cannot be challenged, 


7. The above view of “this. Court is 
sought to be challenged by the learned 
-counsel for the petitioner appearing in 
. these CASES. According to them, the view 
‘of An : Pradesh. High Court in M. V. 
Subba P% v. State, ATR 1978 Andh Pra 
453 lay , down the “correct law on this 
point — ‘and the disagreement shown’ by 
this Court in the above cases, requires 
re-consideration, This court while deal- 
ing with the vjew of Andhra Pradesh 
-High Court expressed its disagreermert 
in the following manner: 


‘16. It -becomes-: at once clear on a 
plain reading of ‘sub-section (1) and sub- 
section’ (3) of Section 15 that the two 
Sub-sections deajJ- with two different 
‘facets of the same matter; to wit, sub- 
-section (1) deals with power of the State 
Government to make rules in respect of 
-minor minerals, which includes -the 
power to make rules prescribing the rate 
of royalty and dead rent: and sub-sec- 
tion (3) on the other hand, deals with 
payment of royalty by the lessee on 
minor- minerals removed or consumed by 
him or his men at the-rate prescribed in 
‘the rules framed under sub-section (1) of 
-Section 15. The contrary view, express- 
ed by a learned. single J udge of the 
Andhra. Pradesh High Court in. M. V. 
.Subba Rao v.: State (AIR 1978 Andh Pra 
453) is not, it is respectfully submitted. 
in consonance with the letter and spirit 
‘of Section 15 of the Act. It cannot there- 
fore be accepted as a correct view.” 


8. The short question which requires 
consideration now is whether the view of 
the Andhra Pradesh High Court, referred 


to above, is correct and disagreement ex- ` 


pressed by this Court in Atma Ram Bi- 
lochi’s case (supra) requires reconsid- 
eration. 


9. Mr. Panna Chand Jain, appearing 
for some of the petitioners, drew my at- 
tention to Sections 9 and 13 of the Act 
of 1957 and pointed out that the Parlia- 
ment has. expressly mentioned in Sec- 
tion 9A the provisions regarding charg- 
ing of the dead rent. According to him, 
Amendment of 1972 has made the whole 
difference, It was ‘argued that since ex- 
pressly Section 9 has been made for 
‘dead rent’ and further because Sec. 13 
gives _ the Central. Government powers 
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for rule making, no such powers. as m- 


ferred: from Section 15 (1) of the Act by 


the learned single J udge of this pouri is 
permissible, 


10, Both the learned counsel, Mr. “Jain 
and Mr. Chowdhary, placed reliance 
upon the view of the Andhra Pradesh 
High Court, referred to above. Mr. Chow- 
dhary has further pointed out that the 
meaning of ‘Royalty’ given in H. R. S- 
Murthy v. Collector of Chittor’s case 
ATR 1965 SC 177, should be taken for 
guidance. He has contended that he has 
challenged the validity of sub-rule (9) of 
ri 3 of the Concession Rules, 


- In Atmaram Bilochi’s case, this 
aa had occasion to consider the view 
of Andhra Pradesh High Court and it 
was held that since it is not in conso- 
nance with the letter and spirit of Sec- 
tion 15 of the Act, it cannot be accepted 
as correct law. I have again examined 
the entire scheme of the Act and the 
Rules in order to appreciate the submis- 
s10n of Mr. Jain and Mr. Chowdhary and 
particularly, to decide whether the view 
expressed by the learned single Judge in 
Atma Ram Bilochi’s case, requires re- 
consideration and reference should be 
made to the Division Bench or to a 
larger Bench, However, on a close scru- 
tiny and thoughtful study of the entire 
matter, I am of the view that the inter- 
pretation put by the learned single 
Judge, in Atma Ram Bilochi’s case, on 
Section 15 of the Act, appears to be just 







the Act to the State Governments, It is 
true that Section 9 expressly contains 
the provision of ‘dead-rent’ and Sec, 13 
empowers the Central Government 
frame the rules but by that alone, it can- 
not be said that the- view taken by this 
Court that Section 15 of the Act is re- 
pository of the powers, which can be 
delegated to the State Governments, for 
the purposes of minor minerals, is erro- 
neous. 


12, The meaning of ‘Royalty’ given in 
H. R. S. Murthy's case (AIR 1965 SC 177) 


(supra) by the Supreme Court is not 


different from the meaning of ‘Royalty’ 
given in the Rules. In fact, both the 
‘royalty’ and ‘dead rent’ have got estab- 
lished meaning in law and there is not 
much scope for debate or difference of 
Opinion about the meaning to be given 
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_ to them.. Whereas ‘dead’ rent’ is ‘charged 
in the form of: fixed.rental or minimum 
amount, for granting lease or licence in 
respect of minor minerals and mining 


operation for a particular area, ‘royalty’ . 


is charged on the basis of. the material or 
mineral excavated,- -OT extracted. or taken 
out from. the area concerned of . mines. 
The sole difference between two is that 
whereas the ‘dead rent’ is charged ir- 
. respective of the.user or. excavation of 
the mining, 
the excavation of material or mineral 
-from those - mines, 


13. Mr. Chowdhary’ s submission that 
the definition of the ‘dead rent’ given in 
the Concession Rules of 1977 is ultra 
vires, requires no further consideration 
because the entire decision of this Court 
in Atmaram Bilochi’s case (supra) with 
‘which I am inclined to-agree, is an ad- 
judication on that specific point. 

14, The resultant position is that I a 
not inclined to make a reference for’ 
‘larger bench ‘for reconsideration of. the 
judgment: in Atmaram Bilochi’s case. 
consequently the: two points decided. in 
that case regarding the validity of the 
‘dead rent’ and power of the State 
Government, to levy ‘ and- collect the 
‘dead rent’ and secondly, the increase in 
- the yearly dead rent, stands correctly 
decided, It is held that the Government 
or Rajasthan is authorised by law to 
flevy and collect the ‘dead rent’ and the 
definition as given under Rule 3 (ix) of 
the Rules, is not-ultra vires. It is further 
held ‘for the reasons mentioned in the 
judgment of Atmaram Bilochi’s case, the 
increase in the yearly dead rent, while 
sanctioning renewal of the leases -in 
question if it exceeds the 
limit as- prescribed in- the second Sche- 
{dule and enhances the minimum limits 
as prescribed under the second Schedule, 
is ilegal and invalid. i 


o Since on the 
petitions are liable to. succeed, all these 
writ petitions are partially accepted to 


the extent indicated above. ` Respondents. 


are restrained from charging the increase 
‘in the yearly dead rent, while sanction- 
ing renewal of ‘the leases, by the maxi- 
mum and limits as prescribed in Second 
Schedule, unless the Schedule, itself, is 
amended, ` . 


16. Mr, Panna Chand Jain, learned 
counsel for the petitioners submitted that 
on adcouht of the stay orders and pen- 
dency of these ‘writ petitions, renewals 
were not done within three months and 
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count’ of judgment- of this ’ Court, 
- renewal “* 
‘Order is required to be altered, : ‘respon- 


‘royalty’ is charged only -on 


maximum ` 


second point, writ. 


A.L R. 


therefore, the „respondents . should be 


directed to extend the period, by re- 
casting renewal order on: the. basis - of 
permissible increase~.in” the dead rent.. It 
is therefore, ordered that in case on ac- 
dead 
rent earlier mentioned in the 


dents would do the same and sérve - fresh 
renewal orders in terms of oe 
of this Court. 


17. The net ‘result is. that ‘all, ‘these 
writ petitions are partly accepted -às in- 
dicated above.. 
bear their own costs. 


e a. 2 Order scorigy 


‘ATR 1981 RAJASTHAN ýs 
S. K. MAL LODHA AND 
MISS, KANTA BHATNAGAR, JJ. 
The Board of Muslim Wakfs for Rajas- _— 
than, Jaipur; Appellant v.: Bhanwar 
Chand and others, Respondents. 
Civil Special Appeal No. 8 | of 1970, D/- 
28-4-1980.* 


Wakf Act (29 of 1954), Ss. 57 (3), 5 
and 6 — Suit by trustees of Khattargach 
sect, for declaration of title to and 
possession of ‘nohra’ against mana- 
gers of Masjid Khari in ‘Mohalla 
Teliwada — Suit decreed — First and 
second appeal dismissed — Application 
under Section 57 by Wakfs Board to de- 
clare decree void — Question of know- 


ledge of Wakfs Board — Suit, whether 


was relating to title, . 
The Trustees of Khatargach went in- 


stituted a suit on 20-3-1958, for declara- _ 


tion of title to, and possession of ‘nohra’ 
against Managers of Masjid Khari, si- 
tuated in Mohalla Teliwada alleging that 
the nohra belonged to Khattargach sect 


_of Nagaur on which the defendants ` have 


taken unlawful possession. The defen- 


dants contested the suit on the ground : 


that the nohra in dispute belonged to 
the Masjid and was under its possession 
for more than 60 years. . The. Court de- 


‘creed the suit ‘on, 31-7- 1962. ~ The .defen- 


dants: preferred the appeal on 28-8-1962 
which was dismissed on 30-11-1963. 
The: second ‘appeal — was. also 
dismissed on 9-7-1969. . Thereafter the 
Board of Muslim -Wakfs for Rajasthan 


*Against Judgment of Single Judge of 
this Court in Civil Misc. Appin. Num- 
ber 107 of 1969, D/- 9-12-1969. 
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The parties are left to 
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‘17. In this. view’ of the: matter, the 
haprueadon under - Section .57 (3) of the 
-Act was rightly dismissed; 


"` 18. The result is that this appeal has 
no force and it is, accordingly, dismissed 
_ without any order as ‘to costs, ` 


Appeal dismissed. 





AIR 1981 RAJASTHAN. 105 
(JAIPUR BENCH) 
DWARKA PRASAD AND 
N. M: KASLIWAL, JJ. 


Radhey Shyam, Appellant v. Sita Ram, . 


Respondent, 


Civil Special Appeal No. 7 of 1980, DA 
4-3-1980," 


Pomian High Court. Ordinance a5 of 


. 1949), S. 18 (1) — Civil P. C, (5 of 1908), 
O. 41, R. 5 — Order passed by single 
Judge under O. 41, R. 5, C. P.-C. — Ap- 


peal against — Not competent, 


- Under Section 18 a Division Bench of 
the High Court cannot hear appeal 
against orders of interlocutory nature 
: passed by a single. Judge on stay appli- 
cations under Order 41, Rule 5, C. P. C. 
since such orders do not finally and con- 


clusively determine the..rights of the, 


parties in such proceeding. TLR (1955) 5 
Raj “418; DIR 1974 Hal 110, Foll. 

(Paras 11, 12) 
' Cases Referred : Chronological Paras 
- AIR 1974 Raj 110: 1973 Raj LW 633 5, 10 


ATR, 1964 Mad 194 (FB) | 10 
ILR (1955) 5 Raj 418 -~ 58 
AIR 1954 Mad 1053. (FB) 4 
AIR 1953 SC 198 _. 4, 8, 9, 10 
(1912) ILR 35 Mad.1 (FB) 8 


' (1872) 8 Beng LR 433 8 
D. D. Patodia, for Appellant. 


-` JUDGMENT :— This is á special ap- 
‘peal under Section 18 of the Rajasthan 
High Court Ordinance, 1949 (hereinafter 
‘referred to as ‘the Ordinance’), against 
the order of the learned single Judge 
dated 18th Decémber, 1979 made on a 
Civil Miscellaneous Stay Petition ‘filed 
under Order 41, Rule 5, C. P.C. ‘in a 
civil first appeal. i o 

2. The plaintiff. appellant. obtained i 


decree for a sum.of Rs. 26,277/43. p. - 
8th October, 1979 from the court. of Ad- 


"Against judgment of G. M. Lodha, J. in 
Civil Misc. Stay Petn. No. 87 of 1979, 
Df- 18-12-1979.: 
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-ditional District No. 4, Jaipur City. Ag- 


. Offce 


.ed by the learned single Judge 
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grieved against the aforesaid decree the 
defendant filed a first appeal in this 
court and filed a stay application under 
Order 41, Rule 5, C. P. C, along with 


' the appeal for staying the execution of 


the decree passed by the trial Court. 
Learned single Judge heard the parties 


-on the-stay application and passed the 


following order: 


’ “Heard learned counsel. for the parties. 


Out of the decretal amount, appellant 
would pay an amount of Rs. 12,000/- to 
the respondent and for the’ rest of the 
amount would submit a solvent surety to 


-the satisfaction of the Additional District 


and Sessions Judge No. 4, Jaipur City, 
Jaipur, Respondent would submit-a solv- 
ent surety for restitution while with- 
drawing the amount of Rs, 12,000/-. The 
period of three months is allowed _ for 
making payment,” 

3. Aggrieved against the . aforesaid 
order the plaintiff has now. filed.the pre- 
sent appeal before the Division Bench 
under Section 18 of the Ordinance. The 
raised an objection that special 
appeal does not lie under Section 18 of 
the Ordinance against the. impugned 


. order of the learned single Judge passed 


on a Stay application filed under O. 41, 
Rule 5, C. P. C. In these circumstances 
the case has been -listed before the Court - 
and we have heard the learned counsel 
for the appellant on the objection ar 


ed by the office, 


4. Mr. Patodia, learned counsel. ap- 
pearing for the plaintiff appellant has 


contended that an appeal lies to the 


Division Bench against a judgment pass 
under 
sub-section (1) of Section 18 of the Ord- 


_inance.,It is contended that the impugn- - 


ed order passed by the learnéd single 
Judge falls within the meaning of word 
‘judgment’. Reliance in this connection ~ 


-is placed on Asrumati Debi v. Kumar 


Rupendra Deb, AIR 1953 SC 198 and 
K.: G. Rangaswami Chettiar and Co. v. 


. K. R. Eswaramurthy Goundar, AIR 1954 


Mad 1053. (FB). yoke 
5. Learned counsel also submitted 


-that though there are two decisions of 


this Court in Rajputana Cold Storage 
and Refrigeration Co, Ltd. v. Rani Ajit- 
kunverba, -TLR (1955) 5 Raj 418 and State 
v. Hindo Open Sugar Mills, 1973 Raj LW 
(AIR 1974 Raj 110), these two cases 
are distinguishable. 

6. Before considering the arguments 
of the learned counsel for the appellant 
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it would be proper to reproduce Sec. 18 
of the Ordinance: > -, ee: 


' “See 18— Appeal to ‘the High Court | 


fram Judges of the Court— (1) An ap- 
peal shall lie to the High Court, from 
the judgment (not being a judgment 
passed in the exercise of appellate juris- 
diction in respect of a decree or order 
-made in the exercise of appellate juris- 


diction by a Court subject to the super- 


intendence of the High Court and not 
being. an order made, in the exercise of 
revisional jurisdiction and. not “being . ‘a 
sentence or order passed or made in. the 
. exercise of the power of superintendence 
‘under Section 43 or in the exercise of 


criminal jurisdiction) of ane Judge- of the. 


High Court, TE: 

(2). Notwithstanding anything héře- 
inbefore provided, an appeal shall lie to 
the High Court from a judgment of one 
Judge of the High Court made in the ex- 
ercise of appellate’ jurisdiction in respect 
-of a decree or order made in the exer- 
cise of appellate jurisdiction by a Court 
subject to the superintendence of the 
High Court where the Judge who passed 
the, judgment declares that the case is a 
fit one for appeal.” 


.° 7. There is no controversy that sub- 
"sec, (2) of Section 18 of the Ordinance 
does not apply in the present case, Thus, 
we have to determine whether an ap- 
peal lies to the Division Bench against 
the impugned order of the learned. sin- 
gle Judge under sub-section: (1) of Sec- 


tion 18 and whether such order amounts - 


‘to a judgment. 


8, We need ‘not dilate much on the 
Full Bench ruling of the Madras High 
‘Court cited. by the learned counsel for 
the appellant when two cases decided by 
the Division. Bench of. this Court are 
available on the controversy raised be- 
‘fore us. In Rajputana Cold Storage and 
Refrigeration Co. Ltd.’s case (ILR (1955) 
_5 Raj 418) (supra) a. Division ` Bench of 
this Court interpreted the meaning of 
word ‘judgment’ under Section 18 (1) of 
‘the Ordinance. A learned single Judge of 
. this Court while dealing with the pett- 
tion ` under the Indian Companies Act, 


1913 passed an order that the petition 


need not be dismissed as objected to by 
the opposite party but directed that the 
‘disposal of the -petition be stayed dur- 
ing the pendency of a suit filed in Bom- 
‘bay. Aggrieved ` against ‘the aforesaid 
order the Company filed an appeal be- 
‘fore Division Bench . and a preliminary 
-objection - was taken by the respondent 
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‘that, an ..appeal .was~ not 
‘Bapna, J., . 


A. aR. 


competent 
who delivered: the judgment 
observed as under with regard to the 
observations of their Lordships - of . the 
Supreme Court in Asrumati Dehbi’s case 
(AIR 1953 SC 198) (supra) : 


“The question was examined by ‘the 
me Court in Asrumati Debi v. 


Kumar Rupendra -Deb, AIR 1953 SC 198, 


where the various. conflicting decisions on 
the interpretation of the word ‘judgment’ 
have been ‘examined; and while refrain- 


. ing from expressing any definite opinion, 


the two earliest eases, viz, Justices of 
the Peace for Calcutta `v. . Oriental-Gas 
Company, (1872) 8 Beng LR 433 and 
Tuljaram v. Alagappa, (1912) TLR 35 Mad 
1 (FB) were explamed as follows: 

-"It cannot be said, therefore, that acy 
cording to‘ Sir Richard Couch every judi- 


-cial pronouncement on a right or liahi- 
lity ‘between the parties is to be. regard- 


ed as a ‘judgment’, for in that case there 
would be any number of judgments in 
the. course of a suit ‘or proceeding each 
one of which could be challenged by way 
of. appeal. The judgment must be the 
fmal pronouncement which puts an end 
to the proceeding so far as the Court 
dealing with it is concerned. It imvolves 
the determination of some right or liabi- 
lity, though it: may not be necessary that 
there must be a decision on: the. merits, . 
{Justices of the Peace for Calcutta’s case 


_ (1872) 8 Beng LR 438). This view, which 


is implied in the observation of Sir Ri- 
chard, Couch, C.. J., quoted above, 
been really made the basis of the defini- 


. tion of ‘Judgment’ by Sir Arnold White, 


C J in the Full Bench decision of the 


Madras High Court to which referenca 


has been made, vide (1912) ILR 35 Mad. 1 
(FB), According to White, C. J., to find 
out whether an order is a Sudgment’ or 
not, we have to look to Sts effect upon 
the particular suit or proceeding in 
which it is made. If its effect is-to ter- 


minate the suit proceeding, the decision 
. would be a "Judgment -but not otherwise. 
.As this definition covers not only ded- 


sions in suit or actions but ‘orders’ in 
other proceedings as well which star? 
with applications, it may be said that 
any final order passdd on an application 
in the course of a suit, e.g., granting ar - 
refusing a party’s prayer for adjourn- 
ment of a suit or for examination of a 
witness, would also come within thë 
definition, This seems to be the reason 
why the learned Chief Justice qualifies 
the general proposison laid ‘down above 
by prating thats L 

}. 


has 


1981. Radhey Shyam 


“an adjudication - ‘on an’ application, 
which is nothing more than a step’: to- 
wards obtaining a final adjudication in 
the suit, is not a judgment within - the 
meaning of “Letters Patent.” 


9. Bapna, J., then ‘considered the facts 
of the case before them and observed as 
under : 


Ehe sivan of their Lordships 
of the Supreme Court in Asrumati Debi 
y. Kumar Rupendra Deb, AIR 1953 SC 
198, do not leave any room fer doubt 
that the judgment must be the final pro- 
nouncement which puts an end to the 
proceeding so far as the Court 
dealing with it is eoncerned, In. the pre- 
sent case, the learned Judge did not give 
any decision, but only deferred giving 
decision. He even deferred the making 
of an enquiry imto the claims of Mahara} 
Digvijal Singh and Rani . Niranjan - 
Kumari. There has thus been no decision 
whatsoever in the case except that -so 
far as the claim of Rani Ajitkunverba is 
concerned, it was held to be the. subject 
of a bona fide dispute, The learned Judge 
did not express any Opinion with regard 
to the claims of Maharaj. Digvijai Singh 
and Rani Niranjan Kumari The matter 
really in dispute was ‘whether the appli- 
cation for winding up ‘should be thrown 
out or accepted and the decision depend- 
ed on a finding on the question whether 
the Company was unable to pay its 
debts. Fhe learned ‘single Judge did not 
decide the question but deferred his deci- 
sion till the decision in the Bombay suit. 
In our opinion, the appeal was not com- 
petent under Section 18 of the Rajasthan 
High Court Ordinance inasmuch as the 
order passed by the learned single Judge 
was not a judgment within the meaning 
of Section 18 of the Ordinance.” 


10. Again a Division Bench of this 
Court consisting of Beri, C. J. and Joshi, 
J.. in State v. Hindo Open Sugar Mills 
(ATR 1974 Raj 110) (supra) considered a 
similar controversy arising im an, appeal 
under Section 18 of the Ordinance 
against an order of the learned single 
Judge passed in petition under Arti- 
cle 226 of the Constitution of India. 
In that case the learned single 
Judge by his order dated 17th January, 
1973, ordered that it will be in the in- 
terest of justice if the operation of the 
Notification No. F. 2 (41) Ind/71 Vol. 1 
dated 28-11-1972 ‘is stayed subject to the 
condition that an Inspector if appointed 
by the Government, supervised the pur- 
chases of sugarcane by the petitioner af 
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the place where the sugarcane was pur- - 
chased and weighed. The petitioners were 
to comply with the conditions of pur- 
chasing „only 300 -quintals of sugarcane 


‘per day. It was expected: that the Gov- 


ernment shal) issue permit to the peti- 


tioner to start functioning from day after 


tomorrow. Against’ this mterim order 
the special appeals were preferred under 
Section 18 of the Ordinance, The offtce 


raised an objection that these appeals 


were not maintainable, In this manner 
the controversy came to be considered in 
‘that case and it was observed as under: 


“The crucial word which calls for in- 
terpretation is the word ‘judgment’ em- 
ployed in Section 18 (1), The word ‘judg- 
ment’ also occurs in clauses 15 and 39 of 
the Letters Patent of the Madras High 
Court which received a close and care- 
ful consideration of the five learned 


‘Judges of that Court in Southern Road- 


ways (P) Ltd. v. P. Mathurai Veera- 
swami, AIR 1964 Mad 194 (FB). They 
observed that true import of the word 
judgment or the tests by which any judi- 
cial order can be regarded as a judgment 
is that if should be the determination of 
right ‘and liability. The word ‘determina- 
tion’ itself indicates that ‘such right as 
has been adjudicated -upon must have 
been so adjudicated finally, so far as the 
controversy between the parffes in the 
court was concerned, In their opinion, 
the word ‘judgment’ ‘employed in Arti- 
cle 133 of the Constitution has the same 
connotation as in clauses 15 and 39. 

In Asrumati Debi’s case (AIR 1953 SC 
198) it- has been observed as: 


“A. final judgment is an adjudication 
which conclusively: determines the rights 
of the parties with regard to all matters 
in issue in the suit, whereas a prelimin- 
ary or interlocutory judgment is a decree 
by which the right to the relief clatmed 
in the suit is decided but under which: 
further proceedings are necessary before 
a suit in its entirety can be disposed of 
Save and except final and preliminary 
Judgments thus defined, all other deci- 
sions are ‘orders’ and they do not come 
within the description of ‘judgments’ un- 
der the relevant issue of the Letter Pat- 
tent. 7 


It is not necessary to examine any other 
case for the simple reason that the basie 
ingredients of the word ‘judgment have 
been authoritatively laid down by the 
Supreme Court. in the ahove decision 
The small question which arises for’ our. 
consideration is whether. the order pass- 
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ed by the learned single Judge on 17th 
January, .1973, is a judgment. against 
which an appeal is competent under Sec- 
tion 18 of the Rajasthan High Court Or 
dinance. Our answer to the question is 
plainly in the negative, Our reasons ar? 
that the ordeř operates subject to the 
ultimate decision of the rights of the 
. parties in regard to the validity of the 
notification of 28th November, 1972, 
Specific conditions have been imposed by 
the learned single Judge under 


this order has been passed. All argu- 


ments against the advisability or other-- 


wise of such an order are irrelevant for 
the purposes of deciding the question 
whether the order appealed against is a 
judgment or an interlocutory order. 
The grievance of the learned counsel 
which he more than once emphasised 
was that this order settled the fate of 
the 7 petitions in favour of the peti- 
tioners, The crucial question whether the 
-notification is valid, and the funda- 
mental rights of the petitioner violated 
or not remains to be decided. The opera- 
tion of the impugned notification has 
been kept in abeyance until the basic 
questions were decided, In our opinion, 
it is a clear case of an interlocutory 
order being assailed in appeal under Sec- 
tion 
which is not permissible. The order of 
17-1-1973 -is not a judgment and these 
seven appeals, therefore, are not main- 
tainable. The office objection is upheld.” 


11. Mr. Patodia; learned counsel for 
the appellant has contended that a dif- 
ferent meaning should be imported to 
the word ‘judgment’ .with regard to the 
order passed on an _ application 
Order 41, Rule 5, C. P. C. We are not 
impressed with the distinction sought to 
be pointed out by the learned counsel. 
We agree with the view taken by the 
earlier 2 Division Benches of this Court. 
An order passed on an application under 


Order 41, Rule 5, C. P. ©. does not con- 


clusively determine the rights of the par- 
ties with regard to the matters in issue 
in the appeal, 


12. Even if we examine the matter 
from another angle, then admittedly an 
order passed on an application under 
Order 41, Rule 5 is not a decree. It is 
clearly an order and such order has not 
been made applicable under Order 43, 
C. P. C. Thus, it would be clear from 
the provisions of the C. P. C. itself that 
if any order is passed by a court on a 
petition under Order 41, Rule 5, C. P. Os 


which. 


18 of the High Court Ordinance 


under . 


A.LR. 


then the same is not appealable and at 
the most a party aggrieved may file a re- 
vision if it comes within the purview of 
Section 115, C, P. C. Then, if a District 
Judge hearing a first appeal against a 
judgment of the Munsif or Civil Judge 
passes an order on an application under 


‘Order 41, Rules 5, C. P. C. such an order 


cannot be challenged in appeal in the 
High Court and the intention of the legis- 
lature in not making such orders appeal- 
able seems to be that such orders are of 
not much consequence as they do not 
determine the rights of the parties with 
regard to the matters in issue in the suit, 
or in the appeal. That shows that the 
intention of the legislature is to put a 
sort of finality on such orders and not 
to burden the higher courts unnecessari- 
ly with such kind of litigation, Thus, it 
appears that it could never have been 
intended that under Section 18 of the 


Ordinance a Division Bench of the High 


Court might be allowed to hear appeals 
against orders of interlocutory nature 
passed by a learned single Judge on ap- 
plications like Order 41, Rule 5, C. P.C. 
or other stay applications filed along 
with writ petitions under Article 226 or 
along with petitions under the Company 
Law unless those orders finally and con- 
clusively determine the rights of the 
parties in those proceedings, 


13, We, therefore, sustain the objec- 
tion raised by the office and hold that 
the present appeal is not maintainable 


under sub-section (1) of Section 18 of the ` 


Ordinance, i 
14. In the result this appeal is dis- 
Appeal dismissed, 
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MAHENDRA BHUSHAN, J. 
- M/s. B. R. Oil. Mills, Bharatpur, Peti- 
tioner v. Assistant Engineer (D) R.S.E.B., 
Bharatpur and another, Non-petitioners, 


Civil Writ Petn. No. 162 of 1972, D/- | 


22-1-1980. 


Electricity Act (9 of 1910), S. 24. — 
Electricity (Supply) Act (54 of 1948), Sec- 
tion 49 read with S. 79 (j) — Rajasthan 
State Electricity Board Regulations un- 


der S. 49 read with S. 79 (j) of Supply. 


Act, Regulation 20 and Sch. — Demand 
for deposit of security as contemplated 
by R. 20 from consumer of high tension 
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a 
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electricity — Not unreasonable — Ab- 


sence of contract after commencement of 
high tension supply — Immaterial — 
Deposit of small part of security in the 
form of National “Saving | 
earlier — Consumer is not relieved of 
liability to deposit security. i 


Where demand for deposit of cash 


security for one month’s estimated con- 


sumption charges and bank security 
equal to two months estimated~ charges 
as contemplated by Regulation 20 read 
with the Schedule thereto was made by 
the Electricity Board from a consumer 
of high tension electricity, the demand 
could not be said to be unreasonable and 
the consumer would not be entitled to 
continuation of energy under Sec. 24 of 


the Electricity Act on his failure to de- - 


posit such security, even if no agreement 


had been entered into between the. 


consumer and the Board after the com- 
mencement of high tension supply, Once 
the supply for electricity had commenc- 
ed the consumer was bound by the terms 
and conditions of supply contained in the 
Regulations, Further, in such a case, 
merely because the Board did not encash 
or could not encash a small portion of 
the security deposited in the form of 
National Saving Certificates before com- 
ing into force of the Regulations, it could 
not be said that the demand of cash 
security in the form of Bank guarantee 
by the Board under the Regulations was 
unreasonable. Furthermore, the demand 


of security from the consumer which was 


in accordance with the Regulations fram- 
ed by the Board could not be said to be 
unreasonable merely because no interest 
is paid on the cash security deposited by 
the consumer. (Paras 1, 8, 9) 


Electricity is not such a damnon 
which is purchased in the market against 
ready cash. “It is consumed in advance 
and thereafter the payment is made and 
considering the procedure for billing, the 
stage of disconnecting the supply is 
reached after about 2'/: months after 
consuming electricity for a month, It can 
therefore, be said that-the demand for 
security on the estimated. consumption 
charges for three months: cannot be said 
to be unreasonable;. The bill- for electri- 
city charges is sent after the electricity 
is consumed, - and: under. these ~circum- 
stances merely: because on the cash secu- 
Tity deposit for: one month, no’ interest 
is paid; it cannot be said to be unreason- 
able, (Para 9) 


B: R, Oil Mills v. Asstt. Engineer (D) R.S.E.B., Bharatpur ` 


‘Under Regulation 20 of the Regula: 
the consumer is bound to furnish -. 
security, andthe supply of energy is. 


Certificate’ 


— 


tions, 


conditional on the consumer. furnishing 


-security, The amount of security is legal- 


ly payable and, therefore,.can be said to 
be a’sum due to the Electricity Board. 
Under 2nd proviso to Cl, (6) to the Sch. 
to the Electricity Act 1910, the licensee, 
that is, the Board, is entitled to discon- 
tinue the supply in case the owner or oc- 
cupier of the property to which the sup- 
ply is made has not given security, or if 
the security given is invalid or insuffici- 
ent..The Board is only bound to supply 
energy upon such terms and conditions 
as it thinks fit and as provided in the 
Regulations, Thus, the consumer has only 
a right to the regular supply of the en- 
ergy and its continuation, if he pays 
security as per the Regulations, - -(Para 11) 
Cases Referred : Chronological. Paras 
AIR 1979 Andh Pra 291 7,9 
(1974) W. A. No. 346 of 1973, D/- 19-11- 

1974 (Andh Pra) , 7 

R. P. Goyal, for Petitioner; H. P. 
Gupta, for Non-petitioners. 

ORDER :— 
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This is a petition under. 


~ 


Article 226 of the Constitution of: India ` 


for a writ of mandamus or a direction or 
order with a prayer that the order of 
the respondents (Annexure-1) repeated 
in Annexure-5 be quashed and the non- 
petitioner (1) be restrained by a rule of 
this -Court from executing the order (An- 
nexure-3) of non-petitioner (2), and fur- 
ther that the non-petitioner be restrain- 
ed from disconnecting the supply ‘of en- 
ergy to the petitioner so long as the peti- 
tioner makes the payment of electricity 
charges consumed him, 


2, M/s, B.. R. Oil “Mills, petitioner, is 
a registered partnership concern carry- 
ing on business at Bharatpur and ex- 
tracts oil from oil seeds by the machin- 
ery fixed in it. The petitioner is a high 
tension consumer of the non-petitioner 
(2), and he applied to the non-petitioners 
for providing the high tension power in 
the year 1962, The same was provided 
to the petitioner and. the petitioner is 
regularly paying the amount as per bills 


for the electricity consumed by him, and 


it-is not disputed by the non-petitioners. 
The petitioner furnished National Saving 
Certificates of the value of Rs. 5,000/- 

towards security: for making the payment 
of monthly electricity bills received by 
him. However, the non-petitioner (1) 
asked the petitioner in the year 1969 by 
its letter -dated December 6, 1969. (An- 


. te tte me 


110 Raj. B. R. Oil Mills v. Asstt. Engineer (D) RSEB, Bharatpur 


nexure 1) to ‘deposit in cash the security 
equivalent to -estimated consumption 
charges for one month amounting to Ru- 
pees 14,557/-- and further required the 
petitioner to furnish a bank guarantee in 
the sum’ of Rs, 29,103/- being the esti- 
mate of consumption charges for “two 
months. -There was exchange of corres- 
pondence in between the. parties, and 


the petitioner did not deposit the cash- 


amount and also did not furnish the 
bank guarantee, Thereupon, a — notice 
(Annexure 4) was served on the peti- 
tioner calling upon him to furnish the 
cash security as well as bank guarantee, 
as aforesaid, failing which his connection 
was to be disconnected without any fur- 
ther notice; The petition was filed in. this 
court on October 12, 1972. 


3. The order of the non-petitioners - 


has been challenged by the petitioner on 
the grounds, (1) that in the year 1962 
when poy was supplied to the peti- 
tioner, the petitioner was required ta 
furnish security in the form of National 
Saving Certificates of the value of Ru- 
pees 5,000/-, which he furnished, -and; 
therefore, the non-petitioners cannot un- 
flaterally now. require the petitioner -to 
furnish cash security and security in the 
form of bank guarantee as aforesaid; and 
(2) that a decision of the board calling 
upon the petitioner to furnish security 


on 3 months estimated consumption ` 


charges (in the form ‘of cash of 1 month's 
estimated consumption charges and in the 
form of bank guargntee for two months 
estimated consumption charges) is. un- 


reasonable, more so, when the petitioner. 


never defaulted: in ‘making regular. pay- 
ments of the electricity consumption by 
him; (3) that no powers are vested in the 
non-petitioners under Section 24 of the 
Indian Electricity Act, 1910 (hereinafter 
referred to as the Act of 1910), to dis- 
connect the connection in case the secu- 
rity as desired was. not furnished, -be- 
. cause the amount of security cannot be 
said to be.a sum due. from the petitioner 
to the non-péetitioners, and (4) that the 
matter should have been referred to 
arbitration ~.under, Section 24 (2) of the 
Aet of 1910, because the petitioner had 
raised the dispute and made the demand 
to refer the dispute to arbitration, as 
per terms of clause 30 of the. agreement, 


4, In reply to the writ petition, it has 
been submitted on behalf of the non- 
petitioners that under the general condi- 
tions of supply and scale of miscellane- 
ous charges relating to the supply of 


AL BR 
electricity by the Rajasthan..State ` Elec- 
tricity Board (hereinafter referred to as 
the Regulation) framed under Section 49 
read with Section 79.-(j) of the. Electri- 
city (Supply) Aci, 1948 (hereinafter re~ 
ferred to as the Supply Act), the peti- 
tioner was bound to furnish security: un- 
der Regulation 20 of the Regulations on 
three months estimated. consumption 
charges and the .continuation -of -supply 
of energy was conditional on the peti- 
tioner’s furnishing security deposits. Be-. 
cause the petitioner failed to furnish the 
security, he is:not entitled to- the conti- 
nuation of energy and the Board has a 
right to disconnect the energy connection, 
It has been. further stated that. security 
is necessary for ensuring regular pav- 
ment, and if the payment is not made, 
the amount of the bill may be adjusted 
against the security deposit as laid down 
in clause (a) of Regulation 20. It is fur- 
ther stated that the office order (Anne- 


xure-3) only prescribes the mode of fur- 
‘nishing security, An affidavit was filed 


on behaif of the non-petitioner (2) of 
Shri K. L. Bapna, Superintending Engi- 


neer on 15-1-1980. a copy of which was 


furnished to the petitioner. But, no re- 
Joinder’ has been filed, An affidavit was 
filed to show that the demand of secu- 
rity is reasonable. RoE 

» 5, Í have frat to see. as do whether 
there is any legislative. sanction behind 
the powers of the Board to order a con- 
sumer to furnish security or not? The 
provisions of the ‘Supply Act are in addi- 
tion to the provisions of the Act of-1910, 
power js’ vested in the Board, which. has 
all the powers and obligation of the li- 
censee under the Act of 1910 by virtue 
of Section 26 of-the Supply Act to call 
upon the consumer to furnish sufficient 
security. What is ‘sufficient security’ 
within the meaning of that clause is to 
be decided by the Board, .and. the Court 
can only look into, as to whether the 
security Is reasonable or. not? Under Sec- 
tion 49 of the Supply Act, the Board has 
to supply electricity to any person upon 
such terms and conditions, as it thinks 
fit, and may for the purpose of such sup- 
ply form uniform tariffs. Section 79 of 
the Supply -Act deals with the powers of. | 
the Board fo make regulations and un- 
der sub-clause {J} -of ‘this section, the 
Board has powers fo make regulations 
providing principles governing the supply 
of electricity by the Board to persons 
other than licensees under Section 49. 
The regulations were framed by the 


‘Board -under these powers and a con- 
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sumer is only entitled and the Board has. 


an obligation: to supply energy to the 
consumer, 
tions, as laid down in the regulations, 
including Regulation 20, ‘which deals with 
security, Regulation 20, so’ far ‘as’ rel- 


evant for the ee purposes. is as 


follows :— 

"29 agreement and security : — 9 

(a) Before commencing the work the 
Board may require any intending con- 
sumer to enter. into a formal contract 
and to deposit. security as per. schedule 
of charges for the payment of energy to 
be supplied and for the value of the 
meter and other apparatus installed on 
his premises. The intending . consumer 


f 


shall at the time.be makes payment of. 


the estimated cost of service line ete, 
comply with such” requirement within 
fourteen days after the service ,of notice 
by the Board on- this behalf. The secu- 
rity will be returned at the: termination 
of the contract. > . 


(b) In the event of no formal contract . 


having been entered into between the 
Board and the consumer the latter after 
once the supply of electricity. has com- 
menced shall. be bound by terms and 
conditions of supply herein contained. 
The consumer shall not refuse to tender 
an agreement if so required by the 
Board, at any time after the supply is 
commenced, notwithstanding that the 
same was not entered into before the 
supply wag commenced. In such an: event 
of the date of commencement of con- 
tract shall be the date of commencement 
of supply to the consumer, 


(c), (d), (e) () and (g)— not relevant 


for the present purposes.” 

6. Part II of the Regulations contains 
schedule ‘of Service and Miscellaneous 
charges and security so far as it is rel- 
evant, it is reproduced as follows :— = 
_ “Security Deposits:— 

(b) Motive Power :— Rs. 15/- per BHP 


of connected load: or part thereof or. 
estimated consumption 


three . months’: 
charges whichever is higher, 


(ii) No interest will be paid by the’ 


Board on the security deposits. 


To my mind, a reading together of 
clause (6) first proviso (a) of the schedule 
to the Act. of 1910 along with: Regula- 
tion No. 20 of the Regulations framed 
under Section 49 read’ with: Section 79 
(j) of the Siipply Act gives legislative 
sanction to the Board to ‘demand secu- 
rity from the consumers, as given'in the 


upon such terms and condi- - 


schedulé of -service and miscellaneous 
charges, reproduced above, It may also 


be mentioned here that in a place where | 


the regulations have not been framed by 
virtue of power vested in the Board un- 
der Section 49 read with Section 79 (j) 
of the Supply Act,'model form of draft 


conditions of the supply {(Annexure-7) 


(under Rule 27 of the Electricity Rules, 
1957) will apply, and even im that model 
form there is a provision of demanding 
security contained in clause (14) of the 
model conditions, I am, therefore, of the 
opinion that the Board had powers to 
frame regulations demanding security 


from the petitioner and other consumers, | 


7. No agreement has been produced 
on behalf of the petitioner, and it is not 
the case of the petitioner that any agree- 
ment was entered into between the peti- 
tioner and the non-petitioner at the time 
when the electric connection for high 
tension was given to the petitioner. Even 
if ng agreement has been entered be- 
tween a consumer and the Board by vir- 
tue of Regulation 20 (b) of the Regula- 


tions, once the supply of electricity has l 


commenced the consumer is bound by 
the terms and conditions of supply con- 
tained in the Regulations, It was, .there- 
fore, necessary for the petitioner to have 
complied with the regulations and fur- 
nish security, as demanded by the non- 
petitioners, - In Kistna Cement Works, 
Tadepalli' v, The Secretary, APSEB, Vi- 
dut Soudha,, Hyderabad (AIR 1979 Andh 
Pra 291) almost a, similar question - arose 
as. to whether the Board could demand 
security from the consumers on three 
months estimated consumption charges. 
In case of one of the petitioners, in that 
case the amount equivalent to charges 
for three months came to Rs, 31,85,406/-. 
Placing reliance on the other reported 
cases of the same High Court, it was 
held that the Board.is within its right in 
demanding additional’ security in cash 
representing three months consumption 
from the ‘consumers of electricity power 
in addition to initial consumption depo- 


sits already. paid, and such power was — 


derived by the Board by virtue of Sec- 
tion 49 of the Supply Act. The observa- 
tions of Obul Reddy, C. J., who spoke 
for the Court in (1974) W.A. No, 346 of 
1973, as follows were quoted with ap- 
proval sm 


“What is now to be seen is Soan 


the Board.has power to demand, as se- 


curity, cash deposit equivalent to. three 
months average consumption: charges, 


a 
+ 
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Section: 49 :of the Electricity (Supply) 
-Act, 1948, empowers the. Board to sup- 
- ply electricity to any person not being 
& licensee upon such terms and conditions 
as the Board thinks fit and, for the pur- 
pose. of such supply, framed uniform 
tariffs, It is by virtue of the power 
vested in the Board. that the Board en- 
“tered into-an agreement with the appel- 
lant for supply of electricity. ` What the 
Board has now done to change the terms 
` of the agreement is to entitle to demand 
. deposit .of security in cash, Another term 
which has been altered is this : 


Peviously, the Board- was insisting 
upon paying two months average coh- 
sumption charges and that has now been 
raised to-three months. Under the 
‘Indian Electricity Act, the Board is 
under an obligation to supply of electri- 
cal energy when a requisition is made 
by the owner or occupier of any pre- 


The Indian Electricity Rules empower 
the Board to require any 
‘deposit security for the payment of his 
monthly’ bills for the energy supplied 
and for the value of the meter and other 
apparatus installed: on his premises, On 
deposits.over and. above a sum of Rs. 25/- 
the Board pays interest at the rate of 
3% per annum. The rules also provide 
that the Board shall be at liberty to-dé- 


mand enhariced security- from consumers . 


at any xxxx during the life of the con- 
tract. It:is thus manifest that the Board 
is vested with the power to demand suf- 
ficient security as a guarantee for pay- 
ment of bilis and is also empowered . to 
Taise the ‘security deposit”, 


' 8. The learned Advocate for the peti- 
tioner seeks to distinguish this authority 
On the ground that it was held to be re- 
asonable, because on the deposits in- 
terest -at the rate of 3% was to,-be paid, 
and there was a rule empowering the 
Board to demand additional security, I 
will Jater on deal with the argument as 
to whether the demand of three months 
estumated consumption charges by way 
of security (one, month’s estimated con- 
sumption charges in cash and two months 
estimated consumption charges.in the 
form .of. bank security) is reasonable or 
not, buf . I . have already reproduced 
Rule 20 and the schedule under which 
the security is to be demanded. ‘It is not 
a question of demanding additional še- 


curity under the regulations, but a ques- 


tion of demanding proper security under 
the schedule to the regulations, It.can, 


consumer to. 
the demand of 


‘1980. 


A, L. R. 


therefore, be said that the. Board has 
powers to make regulations also provid- 


_mg therein that a consumer will have to 


give security on the estimated consump- 
tion charges on three months. I have al- 
ready said above that the petitioner “has 


failed to show that the security in the 


form of National Saving Certificates ta 
the value of Rs. 5,000/- was furnished by 
him under an agreement. Even if the 
petitioner had: earlier furnished security 
in the form of National Saving Certi- 
ficates of the value of Rs. 5,000/-. he is 
bound to furnish security by virtue of 
Regulation 20 of the Regulations read 
with the ‘Schedule. The petitioner has 
only a right of supply of energy upon 
furnishing sufficient security as provided 
under the regulations ‘framed by the 
Board under Section 49 read with Sec- 
tion 79.(j) of the Supply Act, Therefore, 
it cannot be said: that the demand by 


_the Board of the Security from the peti- 


tioner has no legislative sanction. Firstly, 
the question of unilaterally changing 
the condition of the agreement so far as 
security is concerned 
does not- arise in the facts and circum- 
stances of the case, and secondly, the 
‘Board is demanding the security under 
the: regulations, as. aforesaid, and the 
petitioner is bound by them, 


9. In Cement Works case (ATR 1979 
Andh Pra 291) (supřa), it has been held 
that: the Court can-only examine the re- 


-asonableness or otherwise of the amount 


of security demanded by the Board, It will ` 


‘be useful to quote the observations from 


that case, which are to the following 


effect °--. 


“In “the security deposit which is re- 
quired under the conditions by the 
Board is very unreasonable. Certainly it 
is open to the Court to interfere with it. 
It, is open to the Court to examine the 
reasonableness or otherwise of the re- 
quirement made under the’ conditions or 
necessity by the Board. It is not to pre- 


‘clude a Court of law from examining 
the reasonableness of the deposit re- 
quired,” . - 


In’ that case, the TER ‘furnished 
about. the reasonableness of the demand 
of security was held to be sufficient, I 
have already said above that on behalf 
of the respondent an «affidavit of the 
Superintending Engineer (Commercial), 
non-petitioner No, 2 was filed on 15-1- 
A look at this affidavit will show 
that generally the readings for the con- 
eumption of electricity made by the con- 





at 





1981 


sumers in a month are ‘taken after a 
period of one month, and. then the bills 
are prepared and despatched to the con- 
sumers, which takes about 15 to 18 days 
time, Thus, by way of illustration, it 
can be said that for the electricity con- 
sumed during the month of December, 
1979, the reading is taken on or about 
ist of. January, 1980, The bills are re- 
ceived by the consumers by 18th of 
January and are payable in about 17 
days time. i. e., are payable by the 2nd 
of February, If they are not paid, then 
under S. 24 of the Act of 1910, 7 days 
notice for disconnection is required and 
only thereafter if the. bills remain un- 
paid, the electric conmection can be dis- 
connected, It can, therefore, be said that 
for the electricity consumed, the pay- 


ment is made in about two months or so, 


‘and the disconnection can only be effect- 
ed after about two and a half months. 
Eléctricity is not such a commodity 
which is purchased in the market against 
ready cash. It is consumed in advance 
and thereafter the payment is made, It 
can, therefore, be said that the demand 
of security on the estimated consumption 
charges for three months cannot be said 
to be unreasonable, In the present case, 
though the schedule provided demand- 
ing security in cash on three months es- 
timated consumption charges, but later 
on the Board perhaps considered the dif- 
ficulties of the consumers and changed 
the mode of security under Annexure-3 
dated 8-2-1966. It was- provided under 
Annexure-3 that only one month’s esti- 
mated consumption charges are to be 
taken in cash’ as security, and two 
months estimated charges are to be taken 
in the form of bank security, but in no 
case the amount of cash security shall 
exceed Rs, 10,000/- unless the average of 
3 months consumption is less than that. 
To my mind, Annexure 3 only gives a 
facility to the consumers to pay security 
in cash on one month estimated consump- 
tion charges, and two months estimated 
consumption charges by way of bank 
secufity. It is not disputed that so far 
as the petitioner is concerned, the average 
monthly charges of electricity consumed 
by him come to Rs. 14,557/-. Therefore, 
the demand of cash security to .that 
amount and bank guarantee to the dou- 
ble of the amount is in accordance with 
the regulations and cannot be said to be 
unreasonable in the facts’ and circum- 
stances of this case. It is submitted by 
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the learned Advocate for the petitioner 
that no interest is. to be paid on the 
cash and security amount and on that 
account the demand is unreasonable. But 
I have already said above that the bill 
for electricity charges for a particular 
month is- sent after the electricity has 
been consumed, and under these circum- 
stances merely - because on the cash 
security deposit of one month, no interest 


. is paid, it cannot be said to be unreason- 


able. 


10, It is further contended by the 
learned Advocate for the petitioner that 
the petitioner only furnished National 
Saving Certificates of the value of 
Rs. 5,000/- by way of security and had 
called upon the non-petitioner to encash 
the same and to recover the balance, if 
any. The non-petitioner did not encash 
the certificates and wants to hold the 
same and demand fresh cash security to 
the tune of Rs. 14,557/-, and this stand 
of the non-petitioners is not reasonable. 
I have been taken through the correspon- 
dence exchanged between the parties ın 
that connection. The stand: of the non- 
petitioners was that under rules, they 
cannot encash the National Savings Certi- 


‘ficates, which were only pledged with 


them, whereas the stand of the petitioner 
was that they could be encashed, as the 
non-petitioner had been authorised to 


encash them. There is no docu- 
mentary evidence on ‘record that 
the postal authorities were will- 


ing to encash the certificates under 
The conduct of 
the petitioner appears to be that he first 
sought time for paying the- balance of the 
‘amount and also to furnish” the bank 
guarantee, but for one reason or the 
other gained time after time and did not 
comply with the order calling upon the 
petitioner to furnish security and then 
came to this Court. The petitioner could 
very well deposit the balance of the 
amount minus Rs, 5,000/-. which were 
with the non-petitioners in the shape of 
National Saving Certificates to show his 
bona fides, At any rate, Mr. H, P. 
Gupta for the non-petitioners undertakes 
that as and when the amount of security 
in cash is deposited and bank guarantee 
is furnished, the National Saving Certi- 


- ficates of the value of Rs, 5,000/- will be 


returned’ to the petitioner within 7 
days. “Merely because the non-petitioner 
did not encash or could not encash the 
National Saving Certificates, it cannot 


- 
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be said that the demand of cash security 
and in the form of bank guarantee under 
the regulations is unreasonable, 


11. It is contended by the learned 


Advocate for the petitioner that even if 
the petitioner failed to furnish the secu- 
Tity, the non-petitioners have no right 
to disconnect the energy connection of 
the petitioner under S. 24 of the Act of 
1910, because that section will only apply 
where a person neglects to pay any 
charges for energy or any sum other than 
a charge for energy, due from that per- 
son to a licensee, According to him, the 
amount of security deposit cannot be 
said to be a sum due to the non-petiti- 
oners from the petitioner, and, therefore, 
under Section 24 the connection cannot 
be ordered to be disconnected. I have 
already said above that under regula- 
tion 20 of the Regulations, the consumer 
is bound to furnish security, and the 
supply of energy is conditional on the 
consumer furnishing security. The am- 
ount of security is legally payable and, 
therefore, can be said to be a sum due 
to the non-petitioners. Apart from this, 
under clause (6) (2nd. proviso) to the 
echedule to Act of 1910, the licensee is 
entitled to discontinue the supply, in 
case the owner or occupier of the pro- 
perty to which the supply is made has 
not given security, or if the security 
given is invalid or insufficient. The 
Board is only bound to supply - energy 
upon such terms and conditions as it 
thinks fit and:as provided in the regula- 
tions, The petitioner had only a right to 
the regular supply of the energy and its 
continuation, if he pays. security as per 
the regulations. If the petitioner invokes 
the equitable writ jurisdiction of this 
Court, he is to comply with the regula- 
tions, pay the security amount, and hav- 
inp failed to do so, he is.not entitled to 
any relief from this Court. ` 


12. I do not find any force that the 
matter was such which should have 
been referred to arbitration to the 
Electric Inspector, in the facts and cir- 
cumstances of this Case. 


18. There-is no force in this writ peti- 
tion and it is hereby dismissed. The 
petitioner shall pay Rs. 100/ as costs to 
the non-petitioners of this writ petition. 


Petition dismissed. 
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AIR 1981 RAJASTHAN 114 
(JAIPUR BENCH) 
MAHENDRA BHUSHAN, J. 
Panchayat Shri Digambar Jain Mandir 
Parshwanathji (Soniyan), Jaipur, Appel- 
lant.v. Vishnu Prasad and others, Re- 
spondents, 


Civil Second Appeal No. 40 of 1969, 
D/- 23-12~1980.* 


(A) Rajasthan Premises (Control of 
Rent & Eviction) Act (17 of 1950), Sec- 
tion 13 (1) — Decree for eviction on any 
of grounds mentioned in Sec. 13 (1) — 
— Notice determining tenancy under 
Sec. 106, T. P. Act igs not necessary — 
(Transfer of Property Act (1882), S. 106). 
AIR 1979 SC 1745 and AIR 1959 Raj 59, 
Rel. on. (Para 9) 


(B) Succession Act (39 of 1925), S. 74. 


— Wil] — Construction of — Entire in- 
come of property to be used for religious 
purpose in perpetuity — Held, property 
was dedicated for religious purpose. 
Where the entire income of a particu- 
lar property is given to an idol or reli- 
gious charitable institution, if is an abso- 
lute dedication and:it cannot be said that 
only a charge over the income of the 
property is created in favour of an idol 
or religious or charitable institution. It 
will depend on the construction of the 
will as a whole as to what. was the in- 
tention of the testator. 


Where a will provided that the in- 
come from certain property was to be 
wed solely for the purpose of deity in 
perpetuity and the person who was to 
manage the property had no right to 
transfer the property in any manner 
whatsoever, held that the intention of 
the testator was to dedicate the corpus 
also and not only the usufruct. Merely 
because some income was to be used for 
repairs, taxes etc. of the property’ the 
position would not’ change. (Para 10) 

(C) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), Sec- 
tions 3 (iii) and 13.—- Term landlord — 
It includes a person who receives or had 
right to receive rent — Property donat- 
ed to deity —- ‘Donor authorising Manag- 
ing Committee of temple to receive rent 
—- Committee is competent to file suit for 
eviction against tenant. (Para 13) 


"Against judgment and decree of U. N. 
Mathur, Addl. Dist. J. (1), Jaipur, D/- 
31-7-1968. 


BY/CY/A879/81/KJK/MVI 


(Para 10) 


rerea i ee 


t 


1981. Panchayat Jain Mandir v. Vishnu Prasad. : 


Cases Referred : Chronological Paras 
1980 Civil Second Appeal No. 278: of 1980, 


D/- 30-10-1980 (Rajasthan), Sarjun 

Singh v. Ramchandra Kothari 9 
AIR 1979 SC 1745 -> Eor 9 
AIR 1959 Raj 59 9 
AIR 1946 Mad 266 . . 11 
AIR 1942 PC 69 , 11 
AIR 1937 PC 185 : 1937 All LJ 1008 11 
AIR 1932 Mad 589 11 


AIR 1917 PC 177 : ILR 39 AU 553 11 


R. C. Kasliwal, for Appellant: P. N. 
Dutt and K. N. Tikku, for Respondents. . 

ORDER:—This is a Civil Second Appeal 
by the plaintiff in an eviction suit, which 
was decreed by the learned trial Court, 
but the first appeal of the defendant-re— 
spondents, legal representatives of the 
original tenant Lalita Prasad was allow- 
ed and the suit was dismissed. 

2. The suit property, which is des- 
cribed in para 8 of the plaint and is part 
of a house bearing Municipal No. 762, 
described in para 3 of the plaint, is situated 
in Rasta Dariba-Pan, Chowkri Ram- 
chandraji, One -Kishanlal Pandya són of 
Ganeshlal Pandya was the owner of the 
house described in para 3 of the plaint. 
Under a registered will dated 11-9-42, 
the said Kishanlal Pandya bequeathed 
the entire rental income of the house for 
the worship of Mandir Shri Vijay Ramji 
Pandya situated at Jaipur (hereinafter 
referred to as the Mandir), and directed 
his adopted son Prabhulal to recover the 
income and to spend it over the worship 
of the aforesaid ‘Mandir’ and one tem- 
ple situated at Govindgarh. It was also 
directed under the Will (Ex. 13) that the 
rental income from the house was also 
to be utilised in doing necessary mam- 
tenance of the house. The appellant 
Panchayat Shri Digambar Jain Mandir 
Parshwanathji (Soniyan), Jaipur (here- 
inafter referred to as the Panchayat Jain 
Mandir) is a registered society under the 
Rajasthan Society Registration Act. 
Prabhulal adopted son of Kishanlal and 
other managers of the ‘Mandir’ gave 
the management of the ‘Mandir’ to 
‘Panchayat Digambar Jain’ under their 
letter dated May 22, 1957, and the 
‘Panchayat Digambar Jain’ in its meeting 
dated 28-7-57 accepted the same. There- 
after, under a registered gift deed dated 
21-3-59 (Ex. 3) Prabhulal adopted sen 
of Kishanlal Pandya gave the suit house 
to the ‘Mandir’ and the gift was accepted 
by the Secretary of ‘Panchayat Digambar 
Jain’ under whom the administration of 
the ‘Mandir’ had already vested. - 
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3. ‘Panchayat Digambar Jain’ filed a 
suit for eviction against Lalita Prasad, 
the original tenant, inter alia on the 
grounds that the suit house was requir- 
ed reasonably and bona fide by it for 
running a school ‘Gyan Bal Niketan 
Sanstha’ (in ‘short, Bal. Niketan); that the 
tenant has committed defaults in paying 
the rent. The suit was contested by 
Lalita Prasad, who, in the written state- 
ment, raised various pleas including a 
plea that Prabhulal was not the adopted 
son of KishanJal and that he had no right 
to transfer in any manner the property 
vesting in the ‘Mandir’, that the suit 
house was not reasonably and bona fide 
required to run ‘Bal Niketan’: that he 
had spent a sum of Rs. 87/- over the re- 
pairs of the suit house with the permis- 
Sion of the landlord. The learned trial 
Court on the pleadings of the parties 
framed as many as 5 issues, and after 
trial decreed the suit for eviction. Lalita 
Prasad filed an appeal in the court of the 
learned District Judge, Jaipur City, and 
the appeal was later on transferred to the 
Court of Senior Civil Judge, (1), Jaipur 
City, who, under his judgment and 
decree dated 31-7-1968, allowed the ap- 
peal only on the ground that the notice 
terminating the tenancy of Lalita Prasad 
was invalid. It may be stated here that 
during the pendency of the appeal before 
the. learned Senior Civil Judge, Jaipur 
City, Lalita Prasad died, and his legal 
representatives, the respondents, were 
brought on record, ‘Panchayat Digambar 
Jain’ filed a second appeal in this court 
and during the pendency of the appeal 
the Rajasthan Premises (Control of Rent 
and Eviction) Act, 1950 (hereinafter re- 
ferred to as the Act) amended by Ordi- 
nance No. -26 of 1975 came into force 
with effect from 29-9-1975, and was 
later on replaced by an Act. As the suit 
was based on default, and an application 
under Section 13-A of the Act for deter- 
mination of the arrears of rent ete. with- 
in 90 days of the coming into force of the 
Ordinance had been filed, and because 
the suit was also based on reasonable 
and.bona fide necessity, in view of the 
provisions of Section 14 (2) of the Act 
this court vide its order dated April 1, 
1978 framed an additional issue on the 
comparative hardships of the plaintiff 
and the respondent and remitted the 
issue to the trial court under Order 41, 


Rule 25, C. P. C. for trial, and to return 
the evidence along with its finding to this 


Court within a period of three months, 
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This court also sent the application under 
Section 13-A of the Act as it stood after 
the amendment by the Ordinance to the 
trial Court for determining the arrears 
of rent in accordance with law and pass 
suitable orders, The trial court deter- 
mined the arrears of rent, and after re- 
cording the evidence of the parties on 
the additional issue vide its order dated 
8-12-76 recorded a finding in favour of 
the ‘Panchayat Digambar Jain’ appellant 
to the effect that in case a decree for evic- 
tion is not passed, greater hardship 
would be caused to the ‘Panchayat 
Digamber-Jain’ (plaintiff) than: to the 
tenants. 

4. A look at the judgment of the first 
appellate court will show that only two 
points on behalf of the respondent 
tenants had been agitated before ` it, 
namely, (1) that the notice was invalid 
inasmuch as it did not expire with the 
month of the tenancy: (2) that the 
transfer by Prabhulal by way of gift was 
not valid and, therefore, the plaintiff had 
no right to file the suit. 

5. So far as the second point is con- 
cerned, the learned first appellate court 
held that the question of title cannot be 
decided in. case of tenancy, and because 
it has been proved that the original land- 
lord Prabhulal has transferred his right 
as landlord to the plaintiff, and the de- 
fendant was informed of the transfer, it 
is sufficient to create a relationship of 
landlord and tenant between the parties. 

6. Taking up the first point, it was 
held by the first appellate court that 
March 21, 1959 alleged to be the date of 
tenancy cannot be deemed to be the date 
of tenancy and in the absence of any 
other date, first of every month will be 
considered as the date of commencing of 
the tenancy. The notice given by the 
landlord, which expired on 2Ist of the 
month, which was the date of transfer, 
was invalid. 

7. Because the ‘finding of the learn- 
ed trial Court that the suit premises are 
reasonably and bona fide required by 
‘Panchayat Digambar Jain’ for running 
its school ‘Bal Niketan’ was not chal- 
lenged before the first appellate court, 
and, therefore, this finding of fact has 
become final. That apart, ‘Bal Niketan’ is 


being run in the premises of ‘Digambar 


Jain Mandir’, and looking to the number 
of students, which has been increasing 
from year to year, those premises are 
not sufficient for the school ‘Bal Niketan’, 
-and, therefore, the finding of fact that 
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the suit . premises are reasonably and - 


bona fide required for 'Bal Niketan’ can- 


not be disturbed in the second appeal. 
8. It is a requirement of law under ` 


Section 14 (2) of the Act that notwith- 
standing the finding of fact that the suit 
premises are reasonably and bona fide 
required by the landlord, the court can 
only decree a suit for eviction, if it is 
Satisfied whether having regard to all 
the circumstances of the case including 
the question whether any other reason- 
able accommodation is available to the 
landlord or the tenant, greater hardship 
would be caused by passing the decree 
than by refusing to pass it. As stated 
earlier, this court had framed an addi- 
tional issue and had remitted it for trial 
to the first appellate court. The first ap- 
pellate court has recorded a finding in 
favour of ‘Panchayat Digambar Jain’. 


The lower appellate court had itself in- ` 


spected the premises of. ‘Digambar Jain 
Mandir’ where presently 
school is being run. It has observed that 
there is only a ‘Baradari’, which is in the 
shape of a hall, and the others are veran- 
dahs. The accommodation is so short for 
the school that some classes have to be 
held in the open on the roofs. It has also 


observed that ‘Panchayat Digambar Jain’ 


now wants to run the school in a sepa- 
rate building than as presently. There- 
fore, taking into consideration the mate- 
rial, which has been brought on record 
before the lower appellate court, I am of 
the opinion that the finding of the lower 
appellate court that greater hardship 
Shall be caused to ‘Panchayat Digambar 
Jain’ in case a decree for eviction is not 
passed than to the respondents does not 
call for any interference. 


9. So far as the finding of the TE 
appellate court that the notice of evic- 
tion is invalid, it may be observed that 
this point now stands settled by a re- 
ported decision of their Lordships of the 
Supreme Court in V. Dhanapal Chettiar 
v. Yesodai Ammal, AIR 1979 SC 1745. It 
has been held by their Lordships that no 
notice under Section 106 of the Transfer 
of Property Act determining the tenancy 
is necessary in case of suits for eviction 
under the various State Rent Control 
Acts. It has been contended by the learn- 
ed Advocate for the respondents that the 
provisions of the Act are supplementary. 
to the provisions of the Transfer of Pro- 


. perty Act, and, therefore, so far as thel: 


Act is concerned, before a- decree ‘for 
eviction is passed on any of the grounds 
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mentioned in Section 13 (1) of the Act, a 
notice determining the tenancy under 
section 106 of the Transfer of Property 
Act is necessary. The contention of the 
learned Advocate is that their Lordships 
in Chettiar’s case (supra) were not call- 
ed upon to consider Section 28 of the Act, 
which clearly provides that the provi- 
sions of the Act shall be in addition to 
and not derogatory of, any other law on 
the subject for the time being in force in 


the whole or in part of Rajasthan. Ac- 


cording to the learned Advocate, because 
the aforesaid section of the Act provides 
the applicability of the provisions of the 
Transfer of Property Act, it can be said 
that by necessary implication a notice 


under Section 106 of the Transfer of 


Property Act determining the tenancy is 
necessary before a suit for eviction based 
on any of the grounds under Sec. 13 (1) 
of Act can be decreed. But, to my mind, 
in Chettiar’s case (supra) their Lordships 
have intended to lay down and have laid 
down the law concerning eviction in all 
States under the various Rent Acts, The 
following observations of their Lordships 
lend support to this view :— 

“Such a clivage of opinion cropped up 
in the various High Courts because of 
some observations of this Court in. some 


decisions, which will be presently eluded 


to, It was so on an erroneous assumption, 
if we may say so with great respect that 
the difference in the phraseology of the 
different State Rent Acts justifies this 
difference of view. In our considered 
judgment on the question of requirement 
of notice under Section 106 of the Trans- 
fer of Property Act there is no scope for 
taking different views on the basis of the 
difference in the phraseology of the vari- 
ous Rent Acts. In this regard, the differ- 
ence in the language . does not bring 


about any distinction. In all the States,. 


the law should be: uniform, viz., that 
either a notice is necessary or it is not. It 
was high time, therefore, that this larger 
Bench was constituted to lay down a uni- 
form Jaw for governance of the whole 
country and not permit the unjustified 
different trend of decisions to continue.” 
Their Lordships also considered Sham- 
bhoo Ram v. Mangal Singh, AIR 1959 
Raj 59, wherein this Court had taken a 
view that a notice-under Section 106 of 
the Transfer of Property Act was neces- 
sary.. Therefore, to my mind, the obser- 
vations of their . Lordships of the 


Supreme Court in Chettiar’s case (supra), 


extracted above, leave no manner of 
doubt that their Lordships intended. . te 


. tion 13 of the Act is made out. 
Lordships have observed in the afore- 
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lay down the law also so far as the evic- . 


tion cases under the Act are concerned, 
and in suits for eviction on any of the 


grounds under: Section 13 (1) of the Act, . 


to my mind, it is not necessary to deter- 


mine the tenancy by giving a notice. 


under Section 106 of the Transfer of Pro- 
perty Act. I will like to add that even if 
valid. notice under Section 106 of the 
Transfer of Property Act is given, the 
suit still cannot be decreed unless a 
ground for eviction is set out under the 
various clauses of sub-section (1) of Sec- 
Their 


Said Chettiar’s case that the giving of 
notice is mere surplusage. I am, there- 
fore, of the opinion that the view of the 


learned lower appellate court that thel. 


notice was not valid cannot be upheld. 
Under the law, no notice under Sec. 106 
of the Transfer of Property Act was 
necessary in case of an eviction suit bas- 


ed on the grounds mentioned in various. 


elauses of Section 13 (1) of the Act. I 


may make a reference to Sarjun Singh. 


v. Ramchandra Kothari (Civil Second 
Appeal No. 278 of 1980) decided by me 
on October 30, 1980. 


10. -It is contended by Mr. Tikku, the 
learned Advocate for the respondents 
that under the Will (Ex. 13) dated 11-9- 


42, the entire rental income of ths house 


has been bequeathed for the maintenance 
of the ‘Mandir’ and the other temple at 
Govindgarh, both of which had been 
founded by the ancestors of Kishanlal. 
Therefore, Prabhulal, adopted son of 
Kishanlal, had no right to execute a gift 
deed of the suit property in favour of 
‘Panchayat Digambar Jain’. He further 
submits that if the suit for eviction on 
the ground under Section 13 (1) (h) of 
the Act that the premises are required 
reasonably and bona fide for running a 
school ‘Bal Niketan’ is decreed, then it 
will frustrate the very object- of the 
trust , i.e, the maintenance of the 
‘Mandir’ and the other temple at Govind- 
garh, both founded by the ancestors of 
Kishanlal. A look at the Will (Ex, 13) ex- 
ecuted by Kishanlal- will make it clear 
that the entire income of the house des- 
cribed in para 3 of. the plaint was be- 
queathed for the expenses of worship of 
the ‘Mandir’ and the temple situated at 
Govindgarh and Prabhulal the adopted 
son owas appointed. as an execu- 
tor or trustee to carry out the objects 
contained in the Will, Where the entire 
income of a particular property is given 
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to an idol or religious charitable institu- 
tion, it. is an absolute dedication and it can- 
not be said that only acharge over the m- 
come of the property is created in favour 
of an idol or religious or charitable 
institution. It will depend on the con- 
struction of the Will as a whole as to 
what was the intention of the testator. 
The relevant words of Ex. 13 are :— 

“al are aera we sat fea ae adiga 
era g fa far qt er SIET AS FAT... 
qa Tig ag AHI maa a aag faer 
awed eg cas feat at aaar at e 
eT È ATE He SEAT We st Tara TASS 
aapt HA ATT ATH gr Tare TAT Tigray 
ada wat ae rage fase of fear at 
aa afer are wear mfa ae A gerd Fay 
gar at at Far Rm o eT BATT GT TAH 
aca at fadt afta & mafa wet ar frre 
BAHT A AT sa starr Ht HS aH ae 
grt, A ag are ate @ ate a ate ® 
da g 1 at aA aeaa a feed at aaa gz 
at afeaurt wage a Afaa we R Aa aga Zz N 
alt FT ALETA FX AHI Teta BAST Hea fs 
aad FF AW SEM TAEA Hera war t 
are faaan Her Raa ar werare ae? Ft 
aaa AUT sEm NYSS YA ASAT Wears 
qet BT WaT Vaal Howe H WT Taq ad we 
ago ” 

11. Fo my mind, the construction of 
the Will (Ex. 13), the relevant portion of 
which has been extracted above, will 
leave no manner of doubt that the inten- 


tion of Kishanlal, the testator, was to 
make absolute dedication of the property 


described in para 3 of the plaint, of | 


which the disputed property is a part, in 
favour of the ‘Mandir and the other 
temple situated in Govindgarh, both of 
which were founded by the ancestors of 
Kishanlal. The contention of Mr. Kasliwal, 
the learned’ Advocate for ‘Panchayat 
Digambar Jain’ that it was a Will in 
favour of Prabhulal and not in favour of 
the two temples has no force. The very 
fact that Prabhulal could not transfer the 
property in any manner whatsoever and 
the entire income of the property was 
dedicated for religious purpose in perpe- 
tuity to my mind clearly goes to show 
the intention of the testator that by dedi- 
cating the entire income for the worship 
of the two temples, he intended to dedi- 
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cate the corpus also and not only the 


usufruct, 
some rental income was also to be utilis- 
ed for maintenance of the property des- 
cribed in para 3 of the plaint, to my mind 
it does not make any difference. Prabhu- 
lal himself accepted the Will and acted 
upon it. In Abiba Ali v. Alhaji Mama Ali, 
AIR 1942 PC 69, it was held that devise 
of rent indefinitely under the Will is 


devise of land itself. Their Lordships ob- 


served: ‘It being well settled that a de- 
vise of rent of a land for an indefinite 


- time is now equivalent to a devise of the 


land itself.” A reference may also he 
made to Ishwari Bhubneshwari Thaku- 
rani v. Brojo Nath Day, AIR 1937 PC 185, 
Srinivasagam Asari v. Chinnammal, AIR 
1946 Mad 266, Kandasami Pillai v. Muni- 
sami, Mudaliar, AIR 1932 Mad 589 and 
Jadunath Singh v. Thakur Sitaramii, 
(1917) ILR 39 All 558: (AIR 1917 PC 177). 

12. To my mind, after having gone 
through the Will, the construction of the 
Will leaves no manner of doubt that be- 
cause the entire income of the house 
described in para 3 of the plaint, which 
also includes the suit ‘property, was to 
be spent over the worship of the suit 
property: the intention of the testator 
was to give the corpus also to the temple. 
Merely because some of the income in 
case of necessity was to be utilised for 
maintenance of the house, it does not 
make any difference to the intention of 
the testator, which is to be seen from 
the reading of the entire Will. 


13. A look at the gift deed (Ex. 3) ex- 
ecuted by Prabhulal. adopted son of 
Kishanlal, will make it clear that in 
order to give effect to the objects of the 
Will, the property described in para 8 of 
the plaint including the suit property 
was gifted to the ‘Mandir’. I have held 
above that under Ex. 13, the Will, it was 
en absolute dedication in favour of the 
‘Mandir’ and under the gift deed (Ex. 3), 
the right to collect rent was also given 
to the Mandir for whose worship the 


- entire income had been dedicated. There- 


fore, even if the gift deed is not looked 
into, even otherwise under the Will (Ex. 
13), the property already vested in the 
‘Mandir. The right to recover rent, 
which vested in Prabhulal and to apply 
it over the worship of the ‘Mandir’ and 
the other temple at Govindgarh ‘was 
given to the ‘Panchayat Digambar Jain’ 
(plaintiff-appellant). Under Section 3 (iii) 
of the Act, landlord means any person, 
who for the time being is receiving or is 


Merely because, if necessary, . 
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entitled to receive the rent of any pre- 
mises, whether on his own account or as 
an agent, trustee, guardian or receiver 


or any other person who would so . 


receive or be entitled to receive the rent 
if the premises were let to a tenant. 
Thus, according to the definition of the 
landlord, as given in Section 3 (iii) of 
the Act, the element of ownership of the 
premises is not the main characterstic of 
a landlord, but it is the receipt of rent 
or a right to receive the rent by a per- 
son, it is the important factor. Lalita 
Prasad, the original tenant. who is now 
represented by the respondents, who are 
the legal representatives. was a tenant of 
Kishanlal, After the death of Kishanlal, 


his adopted son Prabhulal received the © 


rent of the disputed premises from Lalita 
Prasad, as under the Will (Ex. 13) also 
he had been given a right to recover rent 
and -utilise the same over the worship of 
the ‘Mandir’ and the other ‘temple at 
Govindgarh, and also over the mainten- 
ance of the property described in para 3 
of the plaint. Prabhulal gave the right 
to recover rent to ‘Panchayat Digambar 
Jain’, and as such “Panchayat Digambar 


Jain, hada right to recover rent 
from- Lalita Prasad, the- original 
tenant, and his legal representa- 
tives. Therefore, the ‘Panchayat 


Digamber Jain' is a landlord within the 
meaning of Section 3 (iii) of the 
Act. Even if the Panchayat Digam- 
bar Jain may be said to Te- 
covering rent on behalf of the ‘Mandir’, 
it will still be a landlord within the 
'meaning of Section 3 (iii) of the Act, so 
far as the premises in dispute are con- 
cerned. The use of the words “any per- 
son” in Section 3 (iii) of the Act will 
make it clear that it is not only the 
owner of the building but any person 
who receives or has a right to receive the 
rent, who is landlord for the purpose of 
the Act. Therefore, the suit for ‘eviction 
by ‘Panchayat Digambar Jain’ to my 
mind is maintainable. It has already been 
‘said earlier that so far as the reasonable 
and bona fide necessity of the suit pre- 
mises to the ‘Panchayat Digambar Jain’ 
is concerned that finding of’ fact has be- 
come final, because it was not even chal- 
lenged by the respondents in the appeal 
filed by them in the lower court, and the 
judgment was only challenged on twd 
grounds of invalidity of notice and that 
Prabhulal could not gift the property. 


14. I am, therefore, of the opinion 
that this appeal deserves to be accepted 
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and is hereby accepted with costs. The 


l judgment of the lower appellate court is 


set aside and that of the trial Court is 
restored. However, looking to the diff- 
culty in getting accommodation in Jaipur 
City, six months time is allowed to the 
respondents to vacate the disputed pre- 
mises on payment of rent, provided the 
respondents give an undertaking to the 
satisfaction of the trial Court that on 
expiry of six months they shall hand 
over vacant possession of the sult pre- 
mises to the appellant ‘Panchayat Digam-~ 
bar J ain.” 

Appeal allowed, 
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S. N. DEEDWANIA, J. 


Parulal. ete. Petitioners v. Motilal and 
others, Respondents. 

Civil Writ Petns, Nos. 1481 & 1482 af 
1980, D/- 1-10-1980. 

Rajasthan Pre-emption Act {1 of 1966), 
Sec. 6 (1) (iii) — Constitution of India, 
Art. 14 — Sec. 6 (D (iii) of the Act is 
not ultra vires Art. 14. 

Right of pre-emption granted to the 
owners of the property servient or domi- 
nant to the property transferred is a 


‘right akin to such a right granted to a 


co-sharer or a co-owner of a property. 
This right is not granted on the footing 


‘that ai stranger should not disturb the 


homogeneity of a locality or a class of 
people.. Therefore, Sec. 6 (1) (iii) of the 
Act is.not ultra vires Art. 14 of the Con- 
stitution. ATR 1962 SC 1476 and ATR 1954 

Raj 100 (FB), Relied an. (Para 1) 


Cases - Referred : Chronolozical = 


AIR 1962 SC 1476 

ATR 1954 Raj 100 (FB) 
ATR 1929 Bom 206 

(1885) ILR 7 All 775- 
(1870) 4 Beng LR 184 (ŒB) 
(1867) 8 Suth WR 809 

M. M. Singhvi, for Petitioners; B. Ta 
Purohit, for Respondents. 

ORDER :— These writ petitions at the 
stage of admission are being decided by 
this order. The facts need not be given 
except that non-petitioner No. 1 plain- 
tiff filed the two suits alleging a right of 
pre-emption on the basis of easement. 
Petitioner-defendant No 1 is the pur- 
chaser of these two properties and non- 
petitioner No. 2 is ‘the seller. It appears 
that non-~-pétitioner No. 2 was a domi- 
nant owner and non-petitioner No. 1 
plaintiff was a servient owner. The writ 
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petitions are filed presumably under Arti- 
cle 228 of the Constitution. The vires of 
Section 6 (1) (iii) is sought to be chal- 
lenged, which reads as under :— 


“Section 6. Persons to whom pre-emp- 
tion accrues— . 

(1) Subject to the other provisions of 
this Act. the right of pre-emption in re- 
spect of any immovable property trans- 
ferred shall accrue to, and vest in, the 
following classes of persons. namely — 

(i) and (ii) . ‘ eee 

(iii) owners et. propris servient: or 
dominant to the property transferred.” 

It is argued by the learned counsel for 
the petitioner that the right of pre-emp- 
tion is a persona] right and is discrimina- 
tory against the petitioner as Article 14 
of the Constitution prohibits the discri- 
mination against any citizen only on the 
grounds of religion, race. caste, sex, place 
of birth or any of them. Sec. 6 (1) (ili) of 
the Rajasthan Pre-emption Act (herein- 
after referred to as ‘the Act’) creates a 
discrimination against a citizen on the 
ground of place of birth, inasmuch as, 
he is deprived of his right to purchase 
any property of his choice. I have con- 
sidered the argument carefully. It is no 
- longer open to doubt that a right of pre- 
.emption on the ground of vicinage is 
ultra vires the Constitution. It was thus 
_ observed in Bhau Ram v. Baij Nath 
Singh,. (ATR 1962 SC 1476)— 


“But the Constitution now prohibits 
discrimination against any citizen on 
grounds only of religion, race, caste, sex, 
place of birth or any of them under Arti- 
cle 15 and guarantees a right to every 
citizen to acquire, hold and dispose of pro- 
perty, subject only to restrictions which 
may be reasonable and in the interests 
of the general public. Though therefore, 
the ostensible reason for pre-emption 
may be vicinage, the real reason behind 
the law was to prevent a stranger from 
acquiring property in any area which had 
been populated by a particular frater- 
nity or class of people. In effect, there- 
fore, the law of pre-emption based on 
vicinage was really meant. to prevent 
strangers i. e. people belonging to differ- 
ent religion, race or.caste, from acquir- 
ing property.. Such division of society 
now into groups and exclusion of stran- 
gers from any locality cannot be con- 
sidered reasonable, and.the main reason 
therefore which sustained the law of pre- 
‘ernption based on-vicinage in previous 
times-can have no force now and the law 
must be held to impose an unreasonable 
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restriction on.-the right to acquire, hold 
and dispose of property as now. guaran- 
teed under Art. 19 (1) (f), for it is im- 
possible- to see such restrictions as 
reasonable and in the interests of the 
general public in the state of society in 
the present day. 

The same reasoning in our opinion will 
apply to the third ground, “where the 
Sale is of a property having a stair-case 
common to other properties, in the 
owners of such properties”. This ground 
stands on the same footing practically as 
the first ground relating to co-sharers, 
and for the same reason we hold that it 
is a reasonable restriction, and is in the 
interest of general public.” 

It was also thus held in Panch Gujar 
Gaur Brahmans v. Amarsingh, (AIR 1954 
Raj 100) (FB). 


“Now so far as the reconveyance of 
the property to a pré-emptor claiming as 
a co-sharer or a participator in immuni- 
ties and appendages is concerned, there 
were certain reasons of convenience be- 
hind this principle, the chief being to 
prevent any disturbance by a stranger to 


..the enjoyment of the property by a co- 


Sharer or participator in the immunities 
and appendages. Phear, J. observed in 
‘Nusrut Reza v. Umbul Khyr Bibee’, 
(1867) 8 Suth WR 309 that the right of 
pre-emption is founded on the supposed 
necessities of a Muhammadan family 
arising out of their minute sub-division 
and. inter-division of ancestral pro- 
perty. The right of an adjoining owner to 
claim the property in case of purchase 
by a stranger however rests on a differ- 
ent footing for the pre~emptor has noth- 
ing in common with the property sold 
beyond the fact that he happens to be an 
owner of the adioining property. 

Our Constitution however prohibits 
discrimination against any . citizen on 
grounds only of religion. race, caste. sex, 
place of birth or any cf them under 
Art. 15 of the Constitution and guaran- 
tees .a right to every citizen to acquire, 


-hold and dispose of property except by 


a restriction which may be reasonable 
and in the interests of general public. 
Prima facie, we have to lean towards 
the right guaranteed and keep the re- 


‘striction within permissible limits and in 


that light the manners and customs 
which permitted the division of ‘society 
into groups and exclusion of strangers 
from any locality should now be con- 
sidered as unreasonable. On these princi- 
ples the enforcement of the right of pre- 
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emption. of the third class i. €. as based 
on ownership of adjoining property is in 
‘our opinion not‘a reasonable restriction 
on the right to acquire and hold pro- 
perty. It may be- pointed. out that such a 
right is only - recognised in Hanafi Law 
but not under the Shia Law and even ac- 


cording to Hanafi Law the claim does not- 


lie in respect. of sale of large estates, so 
that among the Muhammadan Jurists 
also there was a difference of opinion as 
to the validity of the right of pre-emp- 
tion based on vicinity. 


Learned counsel for the opposite party 
argued that pre-emption was an incident 
of property and, therefore, any person 
who purchased property took it with 
that incident. That view has no doubt 


been held in— ‘Gobind Dayal v. Inayat-. 


ullah’. (1885) ILR 7 All 775, but in Bom- 
bav it has been held in -—- ‘Hamedmiya 
v. Joseph Benjamain’, AIR 1929 Bom 206 
that the right of pre-emption is not -a 
right which attaches to the land but is a 
personal’ right. The same view has been 
taken in Calcutta n ‘Koodaratullah v. 
Mohinee Mohun (1870) 4 Beng LR 134 (FB) 
With great respect we agree with the 
_.Teasoning in ‘Hamedmiya’s case for the 
right is not one which is in existence 
prior to the sale but arises only when 
there is a valid and complete sale and 
in case of no other alienation. The fact 
that the ground on which the pre-emp- 


tor claims his right of pre- 
emption should not only exist — 
at the time of sale but at the 


date of the suit for pre-emption and also 
up to the time when the decree is passed, 
supports the view that it is not an inci- 
dent of the property ‘sold but is a right 
which comes into existence in persons 
who have been described as Safi Sharik, 
Shafi-i-Khalit or Shafi-i-jar. According 
to Muhammadan Law this a personal 
right of the pre-emptor, which is lost if 
the pre-emptor dies without enforcing 
the same by a suit.” 


These observations made in the aforesaid 
two authorities go a long way to show 
that right of pre-emption granted to the 
owners of the property servient or a 
dominant to the- property .transferred is 
a right akin to’ such a right. granted to a 
co-Sharer or a` co-owner of a property. 
This right-is not granted on the footing 
.itbat a stranger. should -not disturb the 
homogeneity of a locality or a -class of 
people. I, therefore, feel that S. 6 (1) (Gi) 
of the Act is not. ultra wires Arade 14 of 
the Constitution. . 
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2. In the result, these writ petitions 
‘are pismesed summarily. 
- Petitions dismissed. 
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DWARKA PRASAD, J.. 
Rampal and others, Petitioners v. State 


of Rajasthan and others, Respondents. 


Civil Writ Petn. No. 1604 of 1979, D/- 
4-9-1980. 
' Rajasthan Municipalities Act (38 of 


1959), Ss. 98, 174 to 187 — Construction 


of sewers and drains -—- Primary duty of 
Municipality — Mandamus to perform it 
can be issued. (Constitution of India, 
Art, 228). 


‘ When the statute imposes a ane the 
performance and non-performance of 
which is not a matter of discretion, the 
High Court has a power to issue a 
mandamus directing the local body to de 
what the statute requires to be done. The 
Municipal Board is under: a statutory 


- Obligation to construct sewers and drains 


for the discharge of water which is like- 
ly to cause public nuisance, if allowed to 
accumulate for a long time. Hence, the 
High Court can issue Mandamus to 
Municipal Board for construction of 
sewers and drains, AIR 1972 SC 793, Fol- 
lowed. (Paras 5, 6) 


Cases Referred : Chronological Paras 


AIR 1972 SC 793 : (1971) 3 SCC 381 5 
M. M. Singhvi. for Petitioners: M. C, 


= Bhandari, for Respoùdent No, 4; H. N. 


Caila, Addl. Govt. Advocate. 
State. ` 


ORDER :— The petitioners are resi- 


for the 


‘dents of Mundara Mohalla, situated in 


the town of Mandal in Bhilwara District. 
Their case is that in Mundara Mohalla, 
there is a blind lane and a common 
Chowk in the centre, which is surrounded 
by the houses of-the: petitioners and 


‘others. The petitioners’ grievance is: that 


water of domestic use, including dirty 
water from the houses of the Mohalla, 
as also rain water has collected in the 
chowk and because there is no drain for 
the discharge of the accumulated water, 
there is growth of moss and insects and 
there ‘is possibility of spread of epidemics. 
The petitioners have relied upon a 
letter written in: this connection by the 
Medical and Health Officer, Government 
Hospital, Bhilwara, on. June 18, 1979, to 
the Executive Officer of the Municipal 
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Board, Mandal inviting his attention to 
the fact that stagnant water, which has 
collected in the common chowk of the 
Mandara Mohalla, has become the breed- 
ing place of mosquitoes and insects and 
may cause spread of diseases. The Medi- 
cal and Health Officer in his aforesaid 
letter expressed the view that immediate 
steps should be taken for making a 
permanent arrangement for the disposal 
of such water as has collected in the 
chowk and which has caused a nuisance, 
for the residents of the area. As the 
Municipal Board has not cared to take 
‘any action in the matter, the petitioners 
have filed a writ of Mandamus praying 
‘for a direction to the Municipal Board 
for removal and discharge of filthy and 
dirty water and the construction of 
proper drainage or sewers for the dis- 
charge of such water. 


2. Section 98 of the Rajasthan Munici- 
palties Act, 1959 (hereinafter called ‘the 
Act’) falls under Chapter VI which deals 
with the primary and secondary func- 
tions of the Municipal Boards. Amongst 
the primary duties enumerated in Sec- 
tion 98 of the Act, it has been provided 
that the Municipal Board should make 
reasonable provisions for cleaning public 
streets, places and sewers and all spaces 
not being private property and removing 
noxious vegetation and removing of pub- 
lic nuisances: removing filth, rubbish or 
other noxious and offensive matter and 
constructing drains, sewers, drainage 
works etc. The relevant provisions of 
Section 98 are as under:— 


"98. Duties of boards— It shall be the 
duty of every board to make reasonable 
provision for the following matters with- 
in the municipality under its authority 
namely :— 

XXX Xxx XXX XXX x 

(c)cleaning public streets, places and 
sewers, and all spaces, not being private 
property, which are open to the enjoy- 
ment of the public. whether such spaces 
are vested in the board or not, removing 
noxious vegetation and obtaining all pub- 
lic nuisances, 

(d) removing filth, rubbish, night-scil, 
odour, or any other noxious or offensive 
matter from privies, latrines, Urinals, 
cess~pools or other common receptacles 
for such matter in ‘or pertaining to a 
building or buildings: 

XXX XXX XXX XXX X 

(j) constructing, altering and main- 
taining public streets, culverts, municipal 
boundary marks, market, slaughter- 
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houses, drains, sewers, drainage-works, 
sewerage-works, baths, washing places, 
drinking fountains, tanks, wells, dams 
and the like: 


GSeoeaterreresevreaeneveenasgaunsea 


3. For the proper performance of the 
duties imposed upon the Municipal 
Boards under Section 98 of the Act, all 
sewers, drains, -privies,: water closets, 
house-gullies and cess-pools within the 
Municipality have been placed under the 
survey and control of the Municipal 
Boards by the provisions of Section 174 
of the Act and under Section 175 of the 
Act the Boards have been authorised to 
construct covered sewers and drains and 
make other constructions in order to 
carry out any drainage scheme. The 


_ Boards are also authorised to control the 


drainage system in respect of private 
houses under Section 176 and the owners 
of houses and empty buildings and land 
within the mumicipality are enjoined to 
connect their sewers and drains with the 
municipal drains. Thus. under Ss. 174 to 
187, extensive powers have been given 
to the Municipal Boards for the purpose 


of maintaining cleanliness with- 
in the municipal area by re~ 
pairing the existing drains, directing 


the construction of new drains and con- 
trolling the drainage system. The Muni- 
cipal Boards are thus primarily respon- 
sible for maintaining sanitation and for 
taking proper steps for creating and 
maintaining healthy conditions within the 
municipal area. 


4. The Municipal Board Mandal has 
not filed any reply and it has not been 
contended by its learned counsel] that it 
is not the dutv of the Municipal Board 
to remove or discharge the accumulated 
water and construct proper drainage sys- 
tem for the discharge of water accu- 
mulated in the chowk in Mundara 
Mohalla. 


5. The only question, therefore, which 
arises for consideration in this writ peti- 
tion is as to whether this Court should 
issue a Mandamus to the Municipal 
Board to construct the sewers and drains 
for the discharge of domestic including 
dirty water, as well as rain water. In 
Municipal Corporation v. Advance Buil- 
ders (P.) Ltd. (1971) 3 SCC 381: (AIR 
1972 SC 793), it was held by their Lord- 
ships of the Supreme Court that since 
development and planning is primarily 
for the benefit of the public. the''local 
bodv was under an obligation to perform 
its duty in accordance with the provisions 
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of the Act, In the present case also, the 
statute imposes a duty upon the Munict- 
pal Boards and they are under a statu- 
tory obligation to pérform such . duties 
enumerated in Section 98 of the Act in 
accordance with the provisions m Chap- 
ter EX of the Act relating to drainage. It 


may be pointed out that the Municipal 


Board has no discretion in the matter 


and it cannot. refuse to discharge the 


obligations, duties and functions, which 
have been imposed upon it and are en- 
umerated in Section 98 as primary func- 
tions. When the statute imposes a duty, 
the performance and non-performance of 
which is not a matter of discretion, then 
this Court has a power to issue a manda- 
mus directing the local body to do what 
the statute requires to be done. The 
Municipal Board is under a statutory 
obligation to construct sewers and drains 
for the discharge of water, both domes- 
tic as well as rain, which is likely - ta 
cause public nuisance, if allowed to ac- 
cumulate for a long time. There can be 


no doubt that if the water and filth is. 


allowed to accumulate for a long time 
the place would become the breeding 
ground for mosquitoes, insects. and is li- 
able to become cause for spread of dis- 
eases. In these circumstances, it would 
be proper and reasonable in the 
present case if the Municipal Board is 
directed to perform its statutory duties 
in this respect, 


6. The writ petition is, accordingly, 
allowed and -the.Municipal Board, Man- 
idal is directed -to remove the water and 
filth collected in the chowk in ‘Mundara 
Mohalla, Mandal by the construction of 
‘proper sewers and drains, so as to re- 
Move the cause of possible nuisance in 
the locality, within a period of three 
months. As. the Municipal Board has -not 
opposed the writ petition, the parties are 
left to bear their own costs, 


Petition allowed. — 
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(JAIPUR BENCH} - 
-N..M. KASLIWAL AND 
MAHENDRA ` BHUSHAN, JJ. 


| Vijay Prakash Mittal etc. . Petitioners 
v.. Abdul Haq Ansari and others, Respon- 
dents. 

- Civil Special Appeals Nos. 53 and 56 
of 1969, D/- 29-1-1980.* 

Mines end Minerals (Regulation and 
Development) Act (67 of 1957), Sec. 11 


` (2) — Mineral Concession Rules- (1960), 


Rules 22, 23 (4) — Application for grant 
of mining lease — Acknowledgment 
under Rule 23 on holiday —— Permisstbi- 
lity — S. B. Civil Writ Petition No. 729 
of 1967 Dated 23-4-1969 (Baj) Reversed. 

The application for grant of mining 
lease of certain area sent by the peti- 
tioner on 7th May, 1966 and acknow- 
ledged by the Assistant Mining Enginéer 
on 8th May, 1966, which was admittedly 
Sunday, should not be given priority to 


‘the application submitted by the respon- 


dent on 10th May, 1966 when 8th. May, 
66 was Sunday and 9th May, 1966. was 
also a gazetted holiday. The acknow- 
ledgement contemplated under Rule 23 
cannot be made on a gazetted holiday 
unless special arrangements are made 
and notified by the State Government in 
this regard. Civil Writ Petn. No. 729 of 
1967, D/- 23-4-1969 (Raj.) Reversed. 
(Para 12) 


C K. Garg, for Vitey Prakash Mittal 
B.. P. Agrawal, for Abdul Haq Ansari 
V. S. Dave, for Union of India M. L 
Khan, Dy. Govt. Advocate, for the State. 

. KASLIWAL J.:— These two special 
appeals are directed against the order of 
learned Single Judge of this Court dated 
23rd April 1969, in S, B. Civil Writ Peti- 
tion No. 729/1987. 

2 Brief facts of the case are that 
Shri Abdul Haq Ansari (hereinafter 
called ‘the petitioner’) was holding a 
prospecting licence for mining of Gar- 
nett in village Khatwar Tehsil Phagi 
District Ajmer from 27th February 1963 
to 26th February 1964 On 26th Nov- 
ember 1963, he applied for renewal of 
the licence but the same was rejected by 
the State Government on 25th Feb. 1964 
but the petitioner was informed about it 
on 27th February 1964, after the period 


"Against Judgment of Single J udge of 
this Court in C. W. P. No. 729 of 1967, 
D/- 23-4-1989. 
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of prospecting licence had expired. On 
29th February 1964, he applied for the 
grant of fresh mining lease but this was 
rejected by the Director of Mines and 
Geology as time barred. On a repre- 
sentation made by the petitioner the 
Government of Rajasthan forwarded the 
application for consideration to the Union 
Government, but it was also rejected by 
the Union Government on 25th Nov- 
ember 1964. Thereafter, this area was 
notified and declared to be free for the 
grant of miriing lease on 7th April 1966 
in the Rajasthan Gazette and the peti- 
tioner applied along with a plan on 7th 
May, 1966 and a receipt Annexure 1 was 
issued by the Assistant Mining Engineer 
to the petitioner. 


Shri Vijay Prakash Mittal (hereinafter 
called the respondent) also submitted 
his application for the grant of mining 
lease of this very area to the Assistant 
Mining’ Engineer on 10th May, 1966. 
According to the respondent 8th May, 
1966 was Sunday and 9th May, 1966 was 
declared a gazetted holiday and there- 
fore he could not have filed his applica- 
tion before 10th May, 1966, as no spe- 
cial arrangements were made for the re- 
ceipt of such applications on gazetted 
holidays. The Government of Rajasthan 
according to the petitioner did not dis- 
pose of these two applications within a 
period of 9 months, and as such the peti- 
tioner under the deeming provision of 
Rule 24 of the Mineral Concession Rules, 
1960 (hereinafter called ‘the Rules’) took 
it that his application was rejected by 
the State Government. The petitioner 
then filed a revision application under 
Rule 54 to the Secretary, Ministry of 
Mines & Metals, ‘Government of India, 
New Delhi. The Government of India 
invited comments from the Government 
of Rajasthan on the revision application 
made by the petitioner. 


The Government of Rajasthan sent its 
comments and the petitioner was asked 
to send counter comments, The peti- 
tioner then sent his counter comments to 
the Government of India. After considera- 
tion of the whole matter Under Secre- 
tary to the Government of India inform- 
ed the petitioner vide Annexure 5 dated 
6th December 1967, that the Union Gov- 
ernment did not find any reason to re- 
ject the recommendations of the State 
Government for giving priority to the 
respondent after considering the claims of 
the parties under Section 11 (2) and (3) 
of Mines and Minerals (Regulation and 
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1957, (hereinafter 

and’ keeping in view 
contained in the Gov- 
ernment of India’s letter dated -25th July, 
1961 which stated that applications re- 
ceived on a holiday without having made 
any special arrangements and without 
having notified such arrangements will 
not have priorities over the one received 
on the first working day after holiday. It 
was also mentioned in Annexure 5 that 
the financial resources and technical 
staff at the disposal of Shri Mittal are 
also a shade above that of the petitioner. 
The application for revision filed by the. 
petitioner had, therefore, no force and 
was rejected. 


3. The petitioner in the above cir- 
cumstances filed a writ petition challeng- 
ing the order of the Government of 
India dated 6th December. 1967, on vari- 
ous grounds. The learned Single Judge 
held that the circular letter dated 25th 
July, 1961 issued by the Government of 
India was in the nature of administra- 
tive direction which- could not over-ride 
the provisions of Rule 23 which provided 
that the receiving authority shall issue. 
the receipt of the application forthwith 
if they were received personally or on 
the same day if received through the 
post office, and if in pursurance of the 
said rule the. Receiving Authority had 
received an application on a particular 
day and issued a receipt thereof on that 
very day then it cannot be said that the 
application was rece‘ved in the eye of 
law on the day when the office was open- 
ed after holidays that the doctrine of 
‘first come first served’ emanated from 
Section 11 (2) of the Act and as the 
petitioner, whose application was receiv- 
ed earlier shall have the preferential 
right for the grant of lease over the res- 
pondent whose application was received 
later. l 


Learned Single Judge felt inclined to 
allow the writ petition on this ground 
alone and as such did not propose to go 
into the merits of other grounds advan- 
ced before him and in the result set 
aside the order of the Government of 
India dated 6th December 1967 and sent 
the case back to the Government of 
Rajasthan to dispose of the application of 
the petitioner in the light of the law 
laid down by him. Feeling aggrieved 
against the aforesaid decision of the 
learned Single Judge both Shri Viiay 
Prakash Mittal as well as the State of 
Rajasthan have come.in special appeal 


Development) ‘Act, 
called ‘the Act’) 


1981. 


under Section 18.of the Rajasthan High 
Court Ordinance, 1949, . 


4, In order to. correctly ET 
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the arguments. advanced by the learned. 


counsel for the parties it would be pro- 
per to reproduce certain relevant provi- 
sions of the Act and the Rules.. Sec- 
tion 11 of the Mines and Minerals (Regu- 
lation and Development) Act, 1957, and 
Rules 22 and 23 of the Mineral Concession 
Rules, 1960 are reproduced as under: 


“Section 11 —— Preferential right of 
certain persons -(1) Where a prospecting 
licence has been granted in respect of 
any land, the licensee shall have a pre- 
ferential right for obtaining a mining 
lease in respect of that land over any 
other person: 


Provided that the State Government is 
satisfied that the licensee has not com- 
mitted any breach of the terms and con- 
ditions of the prospecting licence and is 
otherwise a fit person for being granted 
the mining lease. 

(2) Subject to the provisions of sub- 
‘section (1), where two or more persons 
have applied for a prospecting licence 
lor a mining lease in respect of the same 
land, the 
was received earlier shall have a prefer- 
ential right for the grant of the licence 
or lease, as the case may be, over an 
applicant whose application was re- 
ceived later: 


Provided that where any such appli- 
cations are received on the same day, 
the State Government, after taking into 
nsideration the matters specified in 
ub-section (3), may grant the -prospect- 
g licence or mining lease, as the case 
ay be, to such one of the applicants as 
t may deem fit. 


(3) The matters referred to in sub- 
ction (2) are the following :— 

(a) any special knowledge of or expe- 
ence in, prospecting operations or mining 
perations, as the case may be, possessed 
the applicant; 

z the financial resources of the appli- 





















the nature and quality of the- tk 
cal staff employed or to be employed 
the applicant; 

(d) such other matters. as may be pre- 
ribed. 

(4) Notwithstanding anything 
ined in sub-section (2) but subject to 
e provisions of sub-section (1), 
tate Government may for any special 
asons to-be recorded and with the pre- 


applicant whose application. 


con~, 


the 
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vious approval of the Central Gover- _ 
ment, grant a prospecting licence or a 
mining lease to an applicant whosé ap- 
plication was received later in prefer- 
ence to an applicant whose application 
was received earlier.” 

NOTE — A prospecting licensee has a 
preferential right to secure a mining 
lease over the first applicant in point of 
time.” 

“Rule 22 — Applications for grant of 
mining leases — (1) - An application for 
the grant of a mining lease in respect of 
land in which the minerals vest in the 
Government shall be made to the State 
Government in Form I through such offi- 
cer or authority as the State Govern- 
ment may specify in this behalf.’ 

(2) — Every application for the rene- 
wal of a mining lease shall be made to 
the State Government in Form J atleast 
six months before the date on which the 
lease is due to expire through such off- 
cer or authority as the State Govern- 
ment may specify in this behalf, 

(3) — Every application for the grant 
or renewal of a mining lease shall be ac- 
companied by— 

(a) fee of two hundred rupees: 

-(b) an income-tax clearance certifi- 
cate in Form C from the Income-tax 
Officer concerned; and 

(c) a Certificate of Approval in Form 
A or if the Certificate of Approval has 
expired, a copy of application .made to 
the State Government for its renewal. 

(ii) Every application for the grant of 
a mining lease shall, in addition to those 
specified in clause (i) be accompanied by 
a deposit of five hundred rupees for 
meeting the preliminary expenses in 
connection with the grant of the mining 
lease.” 

“Rule 23. — Addons of ap- 
plication — (1) Where an application for 
the grant of renewal of a mining lease is 
delivered personally, its receipt shall be 
acknowledged forthwith. 

(2) Where such application is received 
by registered post its receipt shall be 
acknowledged on the same day. 

(3)— In any other case, the receipt of 
such application shall be acknowledged 
within three days of the receipt. 

(4) The receipt of every such applica- 
tion shall be acknowledged in Form D”, 

5. The main controversy to be deter- 
mined in the case is whether the appli- 
cation sent by the petitioner on 7th May, 
1966 and acknowledged by the Assistant 
Mining Engineer on 8th. May, 1966, | 
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which was admiftediy Sunday. shauld be 
giver priority er not te the applicatiom 
submitted by the respondent oan 10th 
May, 1966 whem 8th May, 66. was Sunday 
and Qth May, 1966 was also @ gazetted 
holiday. The contentiom of Mr Agrawal, 
wha has appeared on behalf of the peti- 
tioner is. that the order of Central Gow- 
ernment. dated, 25th July, 1961, being: im 
the nature of administrative instructions 
have no force of law and cannot oaver- 
ride the provisions of R. 23 of the Rules 
and S. 11 of the Act. According to the 
learned counsel sending of an appli- 
cation by post was contemplated under 
fhe rules and. if the same was received 
and acknowledged. in form ‘D’ as men- 
tioned in sub-rule (4) of Rule 23, in that 
case in accordance with sub-sec. (2) of 
Section I1 of the Act the petitioner 
whose application. was received earlier 
shall have a preferential right for the 
grant of a licence or lease as the case 
may be, over an applicant whose appli- 
cation was received later. 


Im the present ease according to the 
learned ecaunsekh the receipt was issued 
by the Assistant Mining Engineer in. 
Form ‘D’ or 8th May, 13966, while the 
application ef the respondent was ac- 
knowledged om 10th May, 1966 amd in 
this view of the matter the petitiomer 
was bound to get a preferential right 
aver that of the respondent., On the 
other hand, the contention of Mr. Garg. 
appearing on behalf of Shri Vijay Pra- 
kash Mittal is that the provisions of the 
Act and the Rules should be interpreted 
im a. reasonable manner sœ as not to 
make then, unworkable or which might 
lead te nepotism: or undue favour to @ 
persom aver another. t is submitted 
that there is a provision under sub-r. (E) 
of Rule 23 to submit an application and 
to deliver it personally and in that case 
Its receipt has to be acknowledged forth- 
with. The respondent had tried. to deli- 
ver it personally on 8th May. 1966, but. 
the State Government had made no 
arrangements for acknowledging the ap- 
plication on that day in pursuance of the 
letter of 25th July, 1961, issued by the 
Government of India in this regard, as 
such he was unable to submit his appl- 
eatiom and the earliest day om which he 
could have submitted the application 
was Ith May, 1966. 


The respondent was nof all at fault as 
it was nowhere made known or notified 
that at what place and which offfeer 
would accept the application, if any, sub- 
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witted om Sunday or a Gazetted holiday. 
It is submitted that if the view as pro- 
pounded by the learned counsel for the 
petitioner is to be accepted in that case 
any clerk af the department as done in 
the present case may in collusion with 
a party would accept the application on 
a, gazetted holiday and would refuse an- 
ather person on the ground of the same 
being a gazetted holiday or would not 
be available to receive the application. 
This is bound te lead to corruption and 
favouritism as it would entirely rest with 
an. official of Mining Denartment to give 
preference to any of the parties. It is 
alsa argued that the respondent was not 
bound. to. send his, application by regis- 
tered post or by express delivery, and 
could have submitted his. application 
personally as contemplated under the 
Rules. and unless proper arrangements 
were made in this regard it would be 
highly inequitable and unjust fo accept 
and’ acknowledge the application sent by 
post and not to receive it if submitted 
personally specially when both Kinds of 
modes were permissible under the Rules. 

If is also submitted that the State 
Government in ifs reply has admitted 
that. no arrangements in fact were made 
for acknowledging applications on a 
gazetted holiday and in the present case 
according fo the respondent the applica- 
tion of the petifioner was never received 
in fact -on 8th May, 1966, 
but. it was received on. 10th 
May, 3966 and has been  antedated 
to 8th May, 1966. It is also pointed out 
that the ofiee was not cpen on 8th May, 
r966 and 9th May, 1966 and aş such the 
receipt Ex. I im Form ‘PD’ could not have 
been issued om 8th May, 1966. Reliance 
is also sought on the principle contamed 
in Sectiom 4 of the Limitation Act and 
Section 10 of the General Clauses Act 
Which gives. expression to the 
principle of law enumicated by the 
maxim: ‘lex non. cogit ad-impossibilia’ 
which means the law does: not comvel a 
mar to do that. which we cannot possib! 
perform. 


‘6. We have given our earnest consi 
deration to the arguments advanced b 
learned counsel for both the parties. 

%. Before dealing with the questio 
of law involved in the case we woul 
facts and circum 
stances relating to the alleged applica 
tion sent by the petitioner on 7th May. 
1966, and acknowledged on 8th May, 1966 
In the writ petition in para No. 2, th 






















1981. 


R only alleged that ‘he applied 
along with the plan on 7th. May, 1968 
which was received by the Assistant 
Mining Engineer on 8th May, 1966, and 
a copy of the receipt was marked An- 


 nexure i, and the application dated ‘th 


May, 1966 in original was attached and 
marked Annexure 2. His application was 
registered at No. AJML/LI and another 


application filed on 10th May, 1956 - by. 


respondent Shri. Vijay Prakash Mittal 
was registered at MiL/12 dated 10h 
May, 1986 in the office of Assistant Min- 
ing Engineer, Ajmer. At this stage it 
was not disclosed as te whether the ap- 
plication dated 7th May, 1956, was sent 


by the petitioner by post or was submit- 


ted personally to any official of mining 
department. However, Annexure 1 filed 
along with the writ petition was a re 
ceipt dated 8th May, 1966 in Form WD’ 
showing the signatures and designation 
of receiving officer as Assistant ae 
Engineer, Ajmer. 


The respondent No. 4 Shri Mittal - qa 
reply to para No. 2 of the writ petition 
denied the petitioner’s allegation that he 
applied with plan etc. on Tih May, 1966 
for a miming lease of the seid area and 
hat the said application was renewed by 
he Assistant Mining Engineer on 8th 
May, 1966. It was further alleged that 
he receipt Annexure 1 was an inoom- 
plete document and appeared to have 
been obtained fraudulently im collmsion 
with some clerk in the office on 8th May, 
1966 or the date of Treceipt menitoned 
herein was wrongly entered by tthe clerk. 
Lhe officer concerned, who was entitled to 
eceive the application had ssigmed the 
Hate of receipt as 10th May, 1966, in his 
office copy. It was further alleged that 
according to the petitioners own aver- 
ment 8th May, 1966, was Sunday, and 
èth May, 1966 was gazetted holiday and 
$s such no application could he received 
hn 8th and Sth May, 1968 and more 80 
then there was no a for the 
burpose. 


it was also alleged ia the evano? 
spondent had also completed his min- 
a lease application on 7th May, 1968, 
s is evident from the ‘bank draft 
lo. 5/46 dated 7th May, 1966 obtained 
y him from the Bank of Bikaner and 
aipur in favour of Assistant Mining 
ir ngineer Aimer, and went to the office 
the Assistant Mining Engineer 
Aimer on 8th May, 1966 and 
May, 1966, but found the office 
osed, There was no one to receive tha 
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application and to give necessary receipt. 
Further even if it was found that there 
were some arrangement fer receiving ap- 
plication on -holidays the said arrange- 
ments were not notified and as such the 
petitioner cannet claim priority on that 
ground: Whe petitioner then submitted 
a rejoinder ‘to the reply of the writ peti- 
tion filed by the respondent in which 
the petitimeer in para 2 alleged that the 
application of the ~ petitioner dated 7th 
May,,1966 was received by the Assistant 
Mining Engineer, Aimer, on 8th May, 
1966 and this. fact had been admitted by 
the respondents Nos. 1 to 3 namely the 
Onion of India, the State of Rajasthan, 
and the Director of Mines and . Geology 
Rajasthan Udaipur. 

Ii was wrang te say that it had been 
obtained fraudulently and in collusion 
with seme clerk in the office and the date 
of meceipt hañ beem wrongly entered by 
the clerk. E was wrong te say that efm- 


_ ter concerned sipned the receipt on ith 


May, 1966. Ti was further alleged that 
accordimg to Rule 23 (2), (3) and (4) the 
Assistant Miming Empimeer, Ajmer ac- 
krowłedged the receipt of the applica- 
thom on Sth May, 1966 in fam. D. The 
petitioner had been duly nmotified for 
made hy- the State Government under 


- the letter. of the Government of India 


dated 25th July, 1964 fer the receipt of 
the petitioner's applicatkm and for other 
applications, to be received by the Assis- 
tent Mining #mgineer, Ajmer. it was 
further averred that the respondent 
No. 4 ‘bad made a wrong and ‘false state- 
ment that ie went to the office of the 
Assistant Miming Engineer an 8th May, 
1966 and 9th May, 1966 and found the 
office closed, He should have gone to 
fhe house of the Assistant Mining Engi- 
meer or should have sent the application 
hy past on 7th May, 1966. 


-& From the perusal of the. above 
averments, it would be evident that ex- 
cept the fact that the petitioner had ob- 
tained a receipt Ex. 1 in form ‘D’ dated 
8th May, 1968, containing the signatures 
of the Assistant Mining Engineer as the 
meceiving officer, mo other details or par~ 
ticulars ‘have been mentioned by the 
petitioner to show as to whether the ap- 
plication was sent by him by registered 
post or by express délivery or was 
banded over personally and who was the 
person, who actually received it and 
whether it was received by such person 
at his residence or in the office premises, 
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The petitioner though has averred that 
arrangements had been made by the 
State Government in pursuance to the 
letter of the Government of India dated 
25th July, 1961, but he has neither pro- 
duced any written document in support 
of it, nor has given any details as to 
what were those special arrangements or 
in what manner the arrangements were 
made to receive the application on a 
gazetted holiday. 


The respondents Nos. 1 to 3 have cate- 
gorically denied to have made any 
arrangements for receiving the applica- 
tions on gazetted holidays in accordance 
with the directions given by the Central 
Government in its letter dated 25th July, 
1961. From the perusal of the stand 
taken by the petitioner in para No. 2 to 
the rejoinder of the reply of the respon- 
dent No. 4, it would be clear that on the 
one hand he has stated that the peti- 
tioner had been duly notified for this 
purpose and arrangements . were made 
for the receipt of the petitioner’s appli- 
cation and such other applications to be 
received by the Assistant Mining Engi- 
neer, has also taken the stand that the 
respondent should have gone to the house 
of the Assistant Mining Engineer and 
Should have sent the application by post 
on 7th May, 1966. Thus the petitioner 
himself could not say with certainty as 
to what were the arrangements made for 
receiving the applications on a gazetted 
holiday. How the petitioner alone was 
duly notified for this purpose, and why 
the respondent should have gone to the 
house of the Assistant Mining Engineer 
on a gazetted holiday, speak volumes 
against the stand taken by the peti- 
tioner. 


It is not the case of the petitioner that 
he had handed over the application by 
hand to the Assistant Mining Engineer on 
8th May, 1966. The case of the petitioner 
is that he had sent the application under 
certificate of posting and Express Deli- 
very on 7th May, 1966 which was re- 
ceived by the Assistant Mining Engineer 
on 8th May, 1966. Assuming this for’ a 
moment to be correct, it is not under- 
standable as to how the petitioner got its 
acknowledgement on 8th May, 1966, un- 
less he had accompanied the postman 
and had gone with him to the residence 
of Assistant Mining Engineer on 8th 
May, 1966, which case has nowhere been 
‘set up by the petitioner. The respon- 
dents Nos. 1 to 3 have categorically stated 
that no arrangements were made for the 
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receipt of the application on . gazetted 
holidays. There is also no reason to dis- 
believe the stand taken by the respon- 
dent that he had also prepared his ap- 
plication on 7th May, 1966 but when he 
went to the office of the Assistant Min- 
ing Engineer for delivering: the same on 
8th May, 1966 and 9th May, 1966 he 
found the office closed. Taking these 
facts and circumstances in view, we shall 
now examine the relevance and effect of 
Rule 23 and Section 11 of the Act. 


9. Section 10 of the Act lays down 
that application for a prospecting licence 
or a mining lease shall be made to the 
concerned State Government in the pre-| 


‘scribed form accompanied by the pre- 


scribed fee. Sub-section (2) of Section 10 
lays down for sending an acknowledge- 


ment of its receipt within the prescribed 


time and in the prescribed form. Unde 
sub-section (3) of Section 10 on receipt 
of such application the State Govern 
ment may, having regard to the provi- 
sions of the Act and Rules made there 

under, grant or refuse to grant a licence 
or lease, Section 11 lays down the pro 

visions for preferential right to certair 
persons, Sub-section (2) of Section 13 
with which we are concerned lays dow 

that where two or more persons have 


applied for a prospecting licence or 


mining lease in respect of the same land 
an applicant, whose application was re 
ceived earlier ' shall have a preferentia 
right for the grant of a-licence or lease 
as the case may be, over every applicant 
whose application was received later. 


Under the proviso to this sub-section #} 
is laid down that where any such app 
cations are received on the same day 
then the State Government after takin 
into consideration the matters specifie 
under sub-section (3), may grant th 
prospecting licence or mining lease t 
one of the applicant as it may deem fi 
According to the respondent proviso t 
sub-section (2) of Section 11 was appl 
cable in the case in as much as the ar 
plications were received on the same dat 
namely 10th May, 1966 and thent i 
State Government had rightly preferr@ 
the respondent keeping into consider 
tion the matters specified in sub-sec. (f 
of Section 11. The petitioner on the othf 
hand has placed strong reliance on R. 9 
which lays down about the acknowledg| 
ment of applications and according | 
receipt of his applicatic 
was acknowledged in form ‘D’ by t 
Assistant Mining -Engineer on 8th Ma 
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1966 and the application of the respon- 
dent having been acknowledged on 10th 
May, 1966 he was bound to get a prefer- 
ential right as contemplated under sub- 


section (2) of Section 11 of the Act and- 


the proviso of sub-section (2) of Sec. 11 


had no applicability. Now we shall exa- _ 


mine Rule 23 which lays down a proce- 
dure for acknowledgement of applica- 
tions. 

10. Sub-rule (1) of Rule 23 lays down 
that when such application shall be deli- 
vered personally its receipt shall be ac- 
knowledged forthwith. Under sub-rule (2) 
if the application is received by regis- 
fered post its receipt shall be acknow- 
jedged on the same day. Under sub- 
rule (3) in any other case, that is, other 
than those mentioned in sub-rules (1) and 
(2), the receipt of such application shall 
be acknowledged within three days of 
the receipt and sub-rule (4) lays down 
that such receipt shall be acknowledged 
in form ‘D’, Thus the above rule con- 
templates the delivery of the applications 
personally, by registered post and sub- 
rule (8) lays down a residuary mode. The 
above rule admittedly does not make a 
mention about the delivery of the ap- 
plication on a gazetted holiday or the 
issuing of the acknowledgement receipt 
received by post or otherwise on gazetted 
holiday. 


According to.the learned counsel. for 
the ‘petitioner if there is no such prohibi- 
tion contained in the above rule of ac- 
knowledging the applications on a 
gazetted holiday, it should be interpreted 
that such application could be received 
on a gazetted holiday also, and according 
to the learned Deputy Government Ad- 
vocate appearing on behalf of the State 
of Rajasthan, when there was no specific 
mention in Rule 23 for receiving the ap- 
plications on a gazetted holiday it should 
be interpreted in a manner, which may 
make the Rule workable and avoid a 
chance of favouritism to be done by the 
Receiving Officer. 

11, There is well-known legal maxim 
‘Lex non-cogit ad impossibilia’ which 
means that the law does not compel a 
man to do that which he cannot possibly 
perform. In our view, the principle con- 
tained in this maxim is applicable in the 
facts of this case. Sub-rule (1) of rule 23 
clearly prescribes that when the applica- 
tion shall be delivered personally it shall 
be acknowedged forthwith. It is a matter 
of common knowledge that-a public of- 
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fice remains closed on a gazetted holiday 


and an applicant who wants to submit 


an application under S. 10 of the Act can- 
not be compelled to deliver an applica- 
tion on a gazetted holiday as he cannot 
possibly perform such an act on that day, 
We have already held that there was no 
reason to disbelieve the averment of the 
respondent in this connection that he 
went to the office on 8th May and 9th 
May, 66 but could not deliver the ap- 
plication as the office was closed. 


We cannot expect in such circum- 
stances for the respondent to have gone 
at the residence of the Assistant Mining 
Engineer to deliver the application per- 
sonally, as the petitioner wants to sug- 
gest. It is no doubt true that the State 
Government in pursuance to the letter of 
the Gavernment of India dated 25th July, 
1961, was competent to make arrange- 
ment for receiving the applications on a 
gazetted holiday after notifying such 
arrangement to all concerned and in 
that case such act could be performed, 
but till such arrangements were made 
and notified it was not possible to per- 
form an act of delivering the applica- 
tion personally on a gazetted holiday. It . 
is also important to note that under sub- 
rule (4) of Rule 23 the acknowledgement 
has to be made on form ‘D’ and natural-. 
ly such forms are not expected to remain 
at the residence of the receiving officer. 


Learned Single Judge has taken ‘the 
view that the instructions contained in 
the letter of 25th July, 1961, cannot op- 
erate against the provisions of Rule 23. 
We do not agree with this view inas- 
much as there is nothing in the letter 
dated 25th July, 1961, which can be said 
to be contrary to Rule 23. There is no 
provision in Rule 23 which lays down 
for receiving the application on a gazett- 
ed holiday and the letter dated 25th 
July, 1961 only require the State Govern- 
ment to notify the date from which the 
area shall become available to re-grant 
and in case the date notified happens to 
be a Sunday or closed holiday it will be 
for the State Government to make 
arrangements for receiving application on 
that date. Thus, it rather supplements 
and makes the provision of Rule 23 to be 
even workable on Sundays or closed holi- 
days if the State Government makes 
such arrangements for receiving applica- 
tions on such days. ` 

12. The contention of the learned 
counsel for the petitioner is that even if 
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the applieation.could not be delivered 
personally, there was a provision for 
sending the same by post also under 
Rule 23 and if a person was vigilant 
enough to send it by post and which was 
acknowledged by the Reteiving Officer 
even on a gazetted holiday as there was 
no specific bar under Rule 23 to have 
done so, such person is bound to get a 
preference over another who did not re- 
sort to the mode of sending the applica- 
tion by post but tried to deliver it 
_ personally. We find no substance in the 
above contention firstly, because if 
different modes of sending the applica- 
tions are prescribed under a rule, every 
person has a right to resort to any one of 
these modes and if one is impossible to 
be performed, then on that account he 
cannot be put to...a disadvantage in com- 
parison to other persons who can resort 
to: the other mode. 


The -respondent in this case had a right 
to deliver the application personally and 
to obtain the receipt forthwith and if that 
eould not be performed without any 
‘fault on his part, the petitioner cannot 
get a preference by sending his applica- 
tion by express delivery. That apart, if 
-we accept the contention of the peti- 
tidner; that is, when there was no speci- 
fie prohibition in Rule 23 to receive the 
applications on a gazetted holiday it can 
be done on that day then it might lead to 
favouritism and illegal discrimination . at 
the whim and caprice of the receiving 
officer. An applicant could manage to 
deliver it at the residence of the official 
on a holiday and for others the official 
may refuse. Thus, keeping in view the 
working of Rule 23 -.in a reasonable 
manner we are: bound to hold that the 
acknowledgement contemplated under 
Rule 23 cannot be made on a gazetted 
holiday unless special arrangements are 
made and notified by the State Govern- 
ment in this regard. 


-~ 13../In the result both the eer ap- 
peals filed by the State as well as by 
Vijay Prakash 
judgment of the learned single Judge 
dated 23rd April, 1969, is set aside. As 
the learned single Judge disposed of the 
writ petition by deciding ground No. 1in 
favour of the petitioner and “did not 
propose to go into the merits of other 
grounds advanced before him by the 
petitioner, and as we have reversed the 
judgment of the learned single Judge on 
that ground, the case is .remanded back 
to the learned single Judge for deciding 
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the case on merits on other grounds left 
to be decided by him. In the facts and 
circumstances of the case the parties are 
left to bear their own costs. 


Order accordingly, 
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Champa Lal, Appellant v. Mest. Gulabi 
and others, Respondents, l 


Civil Second Appeal No. 300 of 1968, 
D/- 5-12-1980." 

Transfer of Property Act (4 of 1882), 
Section 111 (c) — Tenant of mortgagee 
inducted during continuance of mortgage 
can be evicted in a redemption decree 
against mortgagee — Protection of Rent 
Control: Act is not available to him — 
Tenancy created by mortgagee in posses- 
sion does not survive termination of 
mortgagee’s interest. AIR 1964 Punj 
346; AIR 1966 Raj 19 and AIR 1971 Raj 
38, Held no longer good law in view of 
AIR 1972 SC 637. (Rajasthan Premises 
(Control of Rent & Eviction) Act (17 of 
1950), S. 14). (Paras 6, 7) 
Cases Referred: Chronological Paras 
1977 WLN (UC) 338 
AIR 1976 Guj 161 (FB) 
AIR .1974 Ker 2 
AIR 1972 SC 637 
AIR 1971 Raj 38 
ATR 1966 Raj 19 
AIR 1964 Punj 346 
AIR 1963 Bom 42 
AIR 1963 Pat 26 
AIR 1958 Bom 53 
AIR 1952 SC 205 
AIR 1921 PC 125 

G. C. Lunia, for Appellant J, K. 
Dhingra, for Respondent No. 1. 


JUDGMENT :— This is a defendant’s 
second appeal arising out of a suit filed 
by. respondent Mst. Gulabi under O, 21, 
Rule 103, C. P.C. 

2 The suit property is situated in 
village Srinagar, District Ajmer and 
more fully described in Schedule ‘A’, 
annexed to the plaint. One Codu was 
the owner of the. suit property. Mst, 
Gulabi is his widow, and one Ramlal is 
alleged to be his adopted son. Under the 


*Against judgment and decree of S. B. 
Srivastava, AddL Civil J; Ajmer, D/- 


10-4-1968. 
BY/CY/A875/81/VVG/LGC 
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registered mortgage deed dated 13-5- 
1958 of the suit property, a usufructuary 
mortgage was created by Mst. Gulabi 
and Ramilai in favour of one Chandan 
Mal for.a consideration of Rs. 350/-. 
Thereafter, Mst. Gulabi was inducted as 
a tenant by the mortgagee Chandanmal 
in the suit property. Ramlal, the adop- 
ted son of Codu, sold the suit property 
to Champalal defendant-appellant for 
a consideration of Rs, 2500/- under the 
registered sale deed in August, 1959. 
Out of the sale consideration, a sum of 
Rupees 400/- was left with the ap- 
pellant for redemption of the property, 
which, as stated earlier, had been mort- 
gaged with Chandan Mal. Though the 
case of the appellant was that he had 
paid to Chandanmal Rs. 400/- but this 
payment was disputed and, therefore, 
the appellant filed a suit for redemption 
against the mortgagee Chandanmal and 
possession was also claimed.: Later . on, 
Mst. Gulabi was also arrayed as one of 
the defendants, That suit . for redemp- 
tion was decreed on September 30, 1963, 
and in execution of the said decree pos- 
session of the suit property was taken 
from Mst. Gulabi on November 20, 1955. 
Mst. Gulabi first filed objections under 
Order 21, Rules 100 and 101, C. P. C. 
but these objections were dismissed on 
July 7, 1966. Thereafter, Mst. Gulabi 
respondent filed a Civil Suit No. -171/66 
against the appellant and the mortgagee 
Chandanmal under Order 21, Rule 103, 
C. P. C. on 8-7-66. It was averred in the 
plaint that there was no decree against 
her for possession of the suit property, 
and that a co-mortgagor could not dis- 
possess another mortgagor in execution 
of decree, That she was in rightful pos- 
session of the property in her own right, 
and that a tenant of the mortgagee can- 
not be dispossessed in a decree against 
mortgagee for redemption of mortgage. 
The suit was contested by the appellant, 
and the alldgations of the plaint were 
traversed. It was pleaded in the written 
statement that Mst. Gulabi was a party 
to the redemption suit instituted by the 
appellant, and as such the present suit is 
barred by the principle of res judicata. 
The learned trial Court on the pleadings 
of the parties a the following 
issues :— 


1, Whether the plaintiff has been 
dispossessed from the suit premises 
flegally due to the reasons given in para 
9 of the plaint? 


2, What is the value of the property? 
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8. Whether this court has got no juris- 


diction to entertain the suit? 


4, Whether the suit is barred by con- 
structive res judicata? 


5. Relief? 


3. The learned Munsif, after record- 
ing the evidence for the parties, and 
after hearing arguments, decreed the 
suit of Msi. Gulabi. An appeal was pre- 
ferred by the appellant before the learn- 
ed District Judge, which was transferred 
for disposal in accordance with law to 
the Additional District Judge. Ajmer, 
who, under his judgment and decree 


dated April 10, 1968, dismissed the ap- 
‘peal. 


4. The question, which is a question 
of law, as to whether in a decree for 
redemption, the tenant of the mortgagee 
can be evicted, arises for determination 
in this appeal, Under Order 21, R. 103, 
C. P. C., as it stood prior to the amendment 
by the Amendment Act, 1976, any party, 
not being the judgment-debtor, against 
whom an order had been made under 
Rules 98, 99 or 101 could institute a suit 
to establish the right, which he or she 
claims to the present possession of the 
property. Subject to the result of such 
sult, the aforesaid order made was to be 
conclusive. If a tenant of the mortga- 
fee whose tenancy was created during 
the subsistence of the mortgage can be 
evicted in execution of a decree for re- 
demption, then it can hardly be said that 
the person who files a suit under O. 21, 
Rule 103, C. P. C. as it stood prior to 
amendment of 1976, has any right to the 
present possession of the property. 
Under Section 76 (a) of the Transfer of 
Property Act, if during the continuance 
of the mortgage, the mortgagee takes 
possession of the mortgage property, he 
has to manage the property as a person 
of ordinary prudence would manage it, 


if it were his own. But, under Sec, 111 


(c) of the Transfer of Property Act, a 
lease of immovable property determines 
where the interest of the lessor in the 
property terminates on or his power to 
dispose of the same extends only to the 
happening of any event by the happen- 
ing of such event. The power of the 
mortgagee to manage the property ex- 
tends: only till such time as the property 
is redeemed. In Mahabir Gope v. Harbans 
Narain Singh, AIR 1952 SC 205, their 
Lordships have held: 


"The general rule is that a person can- 
not by transfer or otherwise confer a 
better title on another than he himself, 
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has, A mortgagee cannot, therefore, 
create an interest in the mortgaged pro- 
perty which will enure beyond the ter- 
mination of his interest as mortgagee, 
Further, the mortgagee, who takes pos- 
session of the mortgaged property, must 
manage it as a person of ordinary prud- 
ence would manage, if it were his own; 
and he must not commit any act which 
is destructive or permanently injurious 
to the property. It follows that he may 
grant leases not extending beyond the 
period of mortgage; any lease granted by 
him must come to an end at redemption. 
A mortgagee cannot during the subsistence 
of the mortgage act in a manner detri- 
mental to the mortgagor’s interests such 
as by giving a lease, which may. enable 
the tenant to acquire permanent or occu- 
pancy rights in the land, thereby defeat- 
ing the mortgagor’s right to has posses- 
sion, it would be an act which would 
fall within the provisions of Section 76, 
sub-clau-> (e) of the Transfer of Pro- 
perty Act.” 


5. In Bhanshali Kushalchand Ramji 
v. Sha Shamji Jivraj, AIR 1958 Bom 53 
the aforesaid ruling of the Supreme 
Court was relied upon. It was held that 
Section 76 (a) and (e) of the Transfer of 
Property Act do not empower the mort- 
gagee to create a lease of the mortgaged 
property, which is to enure beyond the 
redemption of the mortgage itself, and 
it is quite clear even from Section 111 
(e) of the Transfer of Property Act. 
This authority further lays down that in 
such circumstances the provisions of 
Bombay .Rents, Hotel and Lodging House 
Rates Control Act, 1947 (Act No. 57 of 
1947) cannot be. available to the defen- 
dant tenant. In Kamlakar & Company 
v. Gulam . Shafi-Imambhai, AIR 1963 
Bom 42, a similar view was taken. It 
was -further held that a redemption de- 
cree can be executed even against a ten- 
ant of the mortgagees. In Ram Kailash 
Singh v. Baliram Singh, AIR 1963 Pat 
26, it was held that the settlement of 
land could not be valid and subsisting 
beyond the period of the mortgage and 
on redemption the said leases were lia- 
ble to be effected. In K. W. Appu v. 
State of Kerala, AIR 1974 Ker 2, it was 
held by the learned single Judge that 
the tenancy of a tenant inducted by the 
mortgagee in possession comes to an.end 
on termination of mortgagee’s interest 
and such a tenant is not entitled to pro- 
tection of the Rent Act. In Lalji Pur- 
shottam v. Thacker Madhavji Meghali, 
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A.L R. 


AIR 1976 Guj 161 a Full Bench autb- 
ority of Gujarat High Court, their Lord- 
ships -have held that leases created by 
the mortgagee in possession are not pro- 
tected under Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. 
Their Lordships have further beld tbat 
even apart from Section 76 (a) of the 
Transfer of Property Act, if the words 
of the mortgage deed clearly and -in- 
dubitably express an intention to allow 
expressly creation of a tenancy beyond 
the term of the mortgage, then only the 
lease created in exercise of the power 
expressly conferred by the mortgage 
deed would be binding on the mortgagor. 
If the words of the mortgage deed do not 
clearly and indubitably disclose the in- 
tention to allow expressly the creation of 
a tenancy beyond the terms- of the mort- 
gage, the mere fact that the mortgage 
deed authorises the mortgagee with pos- 
session to induct a tenant would not 
create a tenancy binding on the mortga- 
gor after the redemption of the mortgage. 


6. Mr. Dhingra, the learned Advocate 
for Mst. Gulabi has placed reliance on 
Dr. Gian Singh Karmsingh v. Mohanlal, 
AIR 1964 Punj 346, Ghamandi Ram v. 
Shanker Lal, AIR 1966 Raj 19, and Shri- 
narain v. Lachhiram, AIR 1971 Raj 38, 
in support of his submission that the 
protection of the Rajasthan Premises 
(Control of Rent and Eviction) Act, 1950 
is available to a tenant of the mortgagee. 
But, it will suffice to say that in view 
of the pronouncement of their Lordships 
of the Supreme Court in Sachalmal 
Parasram v. Mst. Ratan Bai, AIR 1972 
SC 637, this contention has no force, and 
the law-laid down to the contrary in the 
aforesaid authorities cannot be said to 
be good law any longer. In Parasram’s 
ease (supra) their Lordships have held 
that the tenancy created by the mortga- 
gee in possession does not survive the! 
termination of the mortgagee’s interest. 
The termination of the mortgagee’s in- 
terest terminates the relationship of land- 
lord and tenant. There being no land- 
lord and tenant, the tenant cannot claim 
protection of the Rent Control Legisla- 
tion (in that case M. P, Accommoda- 
tion Control Act, 1961). 


7. Therefore, I am .of the opinion 
that the position of law cannot be dispu- 
ted that in a redemption decree the ten- 
ant of the. mortgagee inducted during 
the continuance of the mortgage can be 
evicted and the protection of the Rent 
Control Act is not: available to him. 
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8. In view of the provisions of Sec- 
tions 60 and 95 of the Transfer of Pro- 
perty Act, to my mind one of the several 
mortgagors can redeem the mortgaged 
property. I may simply: refer here to 
Mirza Yadalli Beg v. Tukaram, AIR 1921 


PC 125, and Ram Nivasi v. Md. Shafi, 


1977 WLN (UC) 338. Therefore, when 
in aredemption decree to which even Mst. 
Gulabi was a party. Mst. Gulabi was 
evicted and could be evicted in accord- 
ance with law, firstly, it cannot be said 
that she was not bound by the decree, 
and secondly that she had any right of 
present possession of the suit property. 


Therefore, her suit under Order 21, 
Rule 103, C. P. C. could not have been 
decreed by the courts below. The ap- 


pellate court though held that the ten- 
ancy created by the mortgagee in posses- 
Sion could not enure beyond redemp- 
tion, but holding that Ms. Gulabi there- 
after became the trespasser and could 
only be evicted by due process of law, 
upheld the decree of the trial Court, 
which decreed the suit of Mst. Gulabi. 
This approach of the learned appellate 
court in view of what has been stated 
earlier that in a redemption decree 
against the mortgagee, the tenant of the 
mortgagee, if the tenancy created during 
the subsistence of the mortgage can be 
“evicted cannot be said to be correct. 


9. In the result, the appeal is allow- 
ed, the judgment and decree of the two 
courts below are set aside and the suit 
of Mst. Gulabi for possession against the 
appellant is dismissed. -But, in view of 
the facts of this case, the costs are made 
easy. , 

Appeal allowed. 


AIR 1981 RAJASTHAN 133 
(JAIPUR BENCH) 
M. L. SHRIMAL AND 
N. M. KASLIWAL, JJ. 

Associated Cement Companies Ltd.. Ap- 
pellant v. The State of Rajasthan and 
another, Respondents. 

Civil Mise, Appeal No. 66 of 1980, D/- 
25-9-1980.* 

(A) Contract Act (9 of 1872), Sec- 
tion 23 — Public Policy — Duty of 
Court deciding questions of public policy 
-—- Guidelines set out. l 
*Against order of Sohan Raj Kothari, 

Dist. Judge, Jaipur D/- 11-1-1980, 


LX/AY/G899/80/AS/MVJ 


A, C. C. Ltd. v. State 
-Public policy does not remain statie 
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any given community. It may vary 
from generation to generation and even 
in the same generation. Public Policy 
would be almost useless if it were to re- 
main in fixed moulds for all time. The 
difficulty of discovering what public 
policy is at any given moment certainty 
does not absolve the Judges from the 
duty of doing so. In conducting an en- 
quiry, Judges are not hide-bound by pre- 
cedent, The Judges must look beyond 
the narrow field of past precedents, 
though this still leaves open the ques- 
tion, in which direction they must cast 
their gaze, The Judges are to base their 
decision on the opinions of men of the 
world, as distinguished from opinion 
based on legal learning. In other words,- 
the Judges will have to lock beyond the 
jurisprudence and that in so doing, they 
must consult not their own personal 
standards or predilections -but those of 
the dominant opinion at a given moment, 
or what has been. termed customary 
morality. - 
(Para 17) 
(B) Rajasthan Municipalities Act (38 
of 1959), Section 4 — Contract Act (9 of 
1872), Section 23 — Delimitation of 
Municipal area — State Government 


‘agreeing to keep certain area leased to a 


Company excluded. from limits of the 
Municipality —- Agreement is unenforce- 
able being opposed to Public Policy of 
State, (Constitution of India, Arti- 
cle 40, Schedule 7 List H (5)). (1921) 
3 KB 500, (1914) AC 587 and AIR 
1960 Raj 92, Rel. on. 

(Paras 15, 18, 19, 20) 


(C) Specific Relief Act (47 of 1963), 
Sections 41, 42 — Civil P. C. (5 of 1908), 
Sec, 151, Order 39, Rules 1, 2 — Tempo- 
rary injunction — Grant of — Balance - 
of convenience and equity must tilt 
in favour of party seeking injunction. 


Where contrary to an agreement to 
keep certain area occupied by the Com- 
pany under a mining lease excluded from 
the Municipal limits, the State Govern- 


' ment included the said area in the Muni- 


cipal limits and the concerned Munici- 
pality started levying and recovering oc- 
troi on the goods brought within the 
Municipal limits by the Company and 
therefore the Company filed a suit after 
three years and two-months for enforc- 
ing the agreement and also sought a 
temporary injunction restraining the 
Municipality from levying octroi on goods 
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brought by Company by reason of 
tension of its municipal limits, 

Held, that the Company was not 
titled to the discretionary equitable re- 
lief of injunction vis-a-vis its stale and 
delayed claim, The plaintiff, claiming 
equitable relief is bound to prosecute his 
claim without undue delay. While con- 
sidering an equitable relief, the Court 
can refuse its discretion to a person who 
has been sleeping over his rights and 
who has made a stale demand. The 
Company has challenged the validity of 
the State’s Notification declaring leased 
area to be municipal area after expiry of 
three years and two months. So also by 
non-grant of injunction the Company 
was not going to suffer irreparable loss 
as the octroi levied on the goods import- 
ed by it was liable to be included in the 
sale price of goods manufactured by it 
andis not required topay anything from 
its pocket. : While granting of injunction 
is ‘likely to create comparative mischief 
and inconvenience to the State and resi- 
dents of the company campus resulting 
in denial of right to local self-govern~ 
ment which is necessary part of demo- 
cratic decentralization. 


ex- 


en- 


(Paras 10, 26, 27) 

(D) Evidence Act (1 of 1872), Sec. 115 
=- Promissory estoppel — Plea of — 
Mixed question of fact and law— Must 
be raised by party in its pleadings, 

The plea of promissory estoppel is a 
mixed question of fact and law. For ob- 
taining relief under such a plea, founda- 
tion is required to be laid down in the 
pleadings. The doctrine of promissory 
estoppel cannot be applied in teeth of an 
obligation or liability imposed by law. 
Promissory estoppel cannot be invoked 
to compel the Government or’even a 
private party to do an act prohibited by 
law. There can also be no promissory 
estoppel against the exercise of legisla- 
tive powers. The legislature can never 
be precluded from exercising its legisla- 


tive functions by resort to the doctrine 


of promissory estoppel. It is one of the 
obligatory duties of the State Govern- 
ment to provide an opportunity to its 
citizens to be governed by the local self- 
government, As such, it cannot be said 
that the State Government was or is 
precluded from extending the limits of 
the Municipality under Section 4 of the 
Rajasthan Municipalities Act, 1959, by 
reason of its agreement with the Cement 
Company, to keep excluded the area 
leased to it from Municipal limits, 
(Paras 21, 24) 


Ltd. vy, State 


ALR. 


(Œ) Rajasthan Municipalities Act (38 of 
1959), Sec. 4 (1) (8) — Delimitation of 
Municipality — Inclusion of excluded 
area in municipal limits — Rules, ` noti- 
fications and bye-laws im force auto- 
matically become applicable to the area 
newly included in municipality, AR 


1972 SC 121, Dist, (Para 13) 
Cases Referred ; Chronological Paras 
AIR 1977 SC 1496 22 
AIR 1976 SC 2237 23 
AIR 1974 Pat 269 26 
AIR 1973 SC 2641 : 1973 Lab IC 1593 23 
AIR 1972 SC 121 13 
AIR 1972 SC 1311 22 
AIR 1971 SC 1021 22 
ATR 1968 SC 718 22, 23 
AIR 1960 Raj 92 20 
AIR 1951 SC 469 22 
(1921) 3 KB 500 : 126 LT 83, Rederiaktie- 

bolaget Amphitrite v. King 16 


(1914) AC 587 : 111 LT 50, Equitable Life 
Assurance Society of me United States 
v. Reed 19 


T. R. Audhyanijina, H. D. Patit and 
M. D. Agarwal, for Appellant; S. K. 
Tiwari and G, G. Sharma, for Respon- 
dents. 

SHRIMAL, J. :— This appeal is direct- 
ed against the order dated January 11, 
1980, of learned District Judge, Jaipur 
City, Jaipur, whereby he dismissed the 
injunction application, filed under O, 39 
Rules 1 and 2 read with Section 151, 
Code of Civil Procedure, 1908, in civil 
original suit No. 16 of 1979. 


2. Shorn of unnecessary details, the 
brief facts, for the decision of this appeal 
are that the appellant is a public limited 
company, registered under the Indian 
Companies Act, 1913. The predecessor-in- 
interest of the Company obtained a min- 
ing lease on December 1, 1913, for a 
period of 30 years in the erstwhile State 
of Bundi with a provision for further 
renewal. It established a factory and 
commenced production of cement in the 
year 1917. The predecessor-in-title trans- 
ferred its right, title and interest to the 
appellant in the year 1937. The lease was 
renewed for a period of 30 years on 
August 1, 1943. On March 17, 1969, the 
Controller of Mines and Leases modified 


the terms of the lease, whereby the 


lease-area was reduced from 101 sq. 
Miles to 20.5 Sq. Miles and thereafter the 
lease was renewed for a further period 
of 20 years from August 1, 1973 to July 
31, 1993. 
3. After the "establishment of the 
factory the Company. developed the fac- 
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by filing a suit within a period of six-months 
-from the date of dispossession. The object 
of the aforesaid provision: is to discourage 
people from taking the law into their own 


‘hands, however, good: their -title, and to pro-. 


‘vide a summary and speedy remedy through 
the medium of the Civil Court for restora- 
tion of possession to party dispossessed by 
another, leaving the parties to fight out, the 
question of their respective titles in a regular 
suit. 

- 22. In Midnapur Zemmindari Co. Ltd. v.. 
‘Naresh Narayan Roy, AIR 1924 PC 144 the 
- Privy Council has observed : 

- “In India persons are not permitted to take 
forcible possession; they must obtain such 
possession as they are entitled to through a 
Court.” 

23. In K. K. Verma v..Union of India, 
AIR 1954 Bom 358, Chagla; C. J., has point- 
ed out the difference between the law in 
India and the law in England, and has ob- 
served (at p. 360): 

“Under the Indian law the possession of a 
‘tenant who has ceased to be a tenant, is pro- 
tected by law. Although he may not have 
a Tight to continue in possession after the 
termination of the tenancy his possession is 
juridical and that possession is protected by 
statute, Under Section 9 of the Specific Re- 
lief Act a tenant who has ceased to be tenant 
may sue for possession against his landlord 
if the landlord deprives him of possession 
otherwise than in due course of law ... ... ‘ 

24. In Yar Mohammed v. Lakshmi Das, 

AIR 1959 All 1, a Full Bench of the Allaha- 
bad High Court has laid down: 
' “Law respects possession even if there is 
no title to support it. It will not permit any 
person to take the law in his own hands and 
to dispossess a person in actual possession 
without having recourse to a Court. No per- 
son can be allowed to become a judge in 
his own cause.” 

25. The aforesaid observations in the 

cases referred to above have been quoted 
With approval by the Supreme Court in 

Yashwant Singh v. Jagdish Singh, AIR 1968 

SC 620 wherein the Supreme Court while 

dealing with Section 326 of the Qanoon Mal 

Riyasat Gwalior (which was similar to Sec- 

tion 9 of the Specific Relief Act, 1877) has 

observed (at p. 623): 

“In our opinion the law on this point has 
been correctly stated by the Privy Council, 
by Chagla, C..J., and by the Full Bench of 
the Allahabad High Couri in the cases cited 
` above.” 
` 26. In the said case, the Supreme Court 
has disapproved the decision of the Calcutta 


M/s. Chandra: 
standing any. other title :that ,.may- be :set up, 


‘& Co: vy State 
` High Court in State. of West Bengal v. Biren- 


A. LR. 


dra, Nath Basunia, AIR 1955 Cal 601 wherein 
the High Court:had refused- to issue an order 
under Article 226. of the Constitution prohi- 
biting the Government from. forcibly taking 
possession of lands which had been validly 


resumed by Government and has observed: 


‘ “We do not agree with the conclusion of 
the High Court- that a lessor is entitled in 
India to use force to throw out his lessee.” 


_ 27. The aforesaid decisions show that the 
law affords protection to a person in judicial 
possession of property and if such a person 
1S dispossessed of the said property otherwise 
than in due: course of law, he can enforce | 
his right to be restored to possession and the 
said right is available against a person claim- 
ing superior title in the property. The pos- 
session of a tenant who continues in posses- 
sion after the termination of the tenancy is 
juridical possession as it is protected by Sec- 
tion 6 of the Specific Relief Act, 1963. 


28. Does the State, as owner of property, 
enjoy higher rights than the citizen in the 
matter of taking possession of its property ? 
The learned Deputy Government Advocate’ 
would like this question to be answered in 
the affirmative. In support of his submission 
that the State enjoys higher rights than the 
citizen, the learned Deputy Government Ad- 
vocate has pointed out that under sub-sec- 
tion (2) of Section 6 of the Specific Relief 
Act, 1963, the Government has been expressly 
excluded from the ambit of the aforesaid pro- 







































Act, 1963 has been expressly denied in cases 
where the person has been dispossessed ‘from 
immovable property otherwise than in du 
course of law by the Government. In m 
view, the exclusion of the remedy provid 
ed under Section 6 of the Specific Relief Ac 
1963, as against the Government, cannot lea 
to the inference that the State is free to ac 
in an arbitrary manner by taking the law i 
its own. hands by forcibly dispossessing a per 


text, it may be noted that Section 6 of th 
Specific Relief Act, 1963 corresponds to S 
tion 9 of the Specific Relief Act, 1877 an 
Section 9 of the 1877 Act was based on 
tion 15 of the Limitation Act of 1859. 
Section 17 of the Limitation Act of 1859, an 
“public property or right” had been express 
kept outside the scope of the Limitation A 
of 1859 and, therefore, they were also ke 
outside the scope of Section 9 of the Speci 
Relief’ Act, ‘1877. -The exemption of t 
Government from. the- operation of Section 


1981 : 


petitioners were ejected forcibly from the 
land -by the City Magistrate, Kota, ‘the Ad- 
ditional. Superintendent: of Police, Kota the 
Tahsildar (Colonisation), Kota, Secretary, 
Mandi’ Committee, Kota’ and the Superintend- 
ing Engineer, : P.. W. D., Kota, ‘by resorting. 
to police- force. Feeling aggrieved by: the 
aforesaid action of the aforesaid officers of 


the Government, the petitioners moved a - 


writ petition in this Court under Article 226 
of the Constitution. This Court (Tyagi J., 
as he then was), while allowing the said writ 


petition, directed that the status.quo ante at - 


the time when the ejectment. had taken place 
should be ‘Testored and the parties be left to 
take recourse to the Court of law to get 
their rights established. ` In the said case, ‘this 
Court has observed (at p. 267 of AIR) :— 

“I need not go into the matter of title or 
right of fhe petitioner on this land. Even if 
the petitioner had no right to retain the pos- 
, session of the land, was it open to the State 
authorities to remove him in the manner it 
was done?- If the State’ authorities were of 
the opinion that the petitioner and his: col- 
leagues were trespassers on this land- they 
could take action against him and his col- 
leagues in the manner which was allowed by 
the law and not by using the poues powe 
of the State. H 




























handed action on ‘the part of the Govern- 
ment ` officials can never be thought of. It 
is very difficult for the repno to justify 
the action taken by them .. ... ... It is a 
Jear case of high handed ‘action on ‘the part 
f the Government officials which may be 
eprecated by all law abiding citizens.” 


pon the decision of the. Punjab High Court 
State of Pepsu v. Mohinder Singh, AIR 
958 Punj 325, wherein it has been laid down 
at there is no principle of law which em- 
wers a State Government by force or show 
f force to evict a. person who is in actual 
ossession- of immovable property and that 
the State Government was of opinion that 
e State had the. superior title or the better 
ight to possession, it is open to them to 
ring- an -appropriate. action against him and 
secure his. eviction in accordance with’ the 
rovisions of law. + 

18. ° ‘The principles laid down in Karam 
ing V:i State of Rajasthan {AIR 1971 . Raj 
5) (supra) were reiterated. in the recent de- 
ion of this.Court in Janaki Nath v. State 
Rajasthan, (Civ. Writ Peta, No. 435/1971 
ided on 5-8-1980}... 

19; The decisions wmd to above lead 


M/s. Chandra`& Co. v. State 


“In this age of Tule of Jaw such high 


17. In the said case, this Court has relied. 


the conclusion that a person who-is in 
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peaceful possession of property cannot be 
deprived of the possession of the same by the 
State, or its officers, except in accordance 
with law and in a case, where the State or 
its officers’ have dispossessed such a person 
of the property in his possession without ‘any 
authority of law it would be open to him to 
seek redress against the aforesaid unlawful 
action of the State and its officers by invok- 
ing the jurisdiction of this Court under Arti- 
cle 226 of the Constitution. The aforesaid 
decisions further show thata person who has 
been dispossessed ofthe property in his pos- 
session by the State orits officers, without the 
authority of law, cannot be non-suited onthe 
ground that he was an unauthorised occupant 
of the said property and had no right’ or 
title in fhe same. 


20.. The learned Deputy Government Ad- 
votate has submitted that a distinction must 
be drawn between eviction by the State of 
an unauthorised occupant from property 
owned by the State and the eviction ‘of an 
unauthorised occupant from any other pro- 
perty. The submission of the learned De- 
puty Government. Advocate was that in ‘so 
far as property belonging to the State is con- 
cerned, it is open to the State to take posses- 
sion of the said property by evicting the. per- 
son in unauthorised occupation of the same 
and the person so evicted cannot invoke the 
jurisdiction of this Court under Article “226 
of the Constitution against such an eviction. 
The learned Deputy Government Advocate 
has further submitted that a lessee who con- 
tinues in occupation. of the property belong- 
ing to the State after the termination of the 
lease, is an unauthorised occupant and can 
be dispossessed by the State or its officers and 
the lessee is not entitled to seek relief under 
Art. 226 of the Constitution. 

21. In my opinion, the:said contention of 
the learned Deputy Government cannot be 
accepted. In the matter of dispossession of 
a person in possession of. immovable pro- 
perty, the Jaw in India differs from-the Eng- 
lish law in the sense that while English law 
permits a person who is actually entitled to 
the possession of immovable property and is 
out of possession to enter without breach of 
peace if he can, the Indian. law does net 
permit a persen to take the law in his own 
hands and to dispossess a person in actual 
pessessien without faving recourse {io a 
Court. Section 6 of the Specific Relief Act 
1963 {Section 9 of the Specific Relief Act, 
1377) empowers a person,-who has been dis- 
possessed without his consent of immovable 
property; otherwise, than in due course of 
daw,. to secure possession thereof,. notwith- 
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belongs to the State’ and the State was en- 
tilled to eject the petitioners. The Supreme 
Court allowed the writ petition and issued a 


writ restraining the State and the Municipal . 
Council from interfering with the petitioners. 


in the management of the Dharmshala, tem- 
ple and shops. The Supreme Court rejected 


the argument raised on behalf of the State: 


that the petitioners were not entitled to seek 
relief as they were trespassers and has ob- 
served as under (at pp. 1574-75) :— 

“It is enough to say that they are bona 
fide in ‘possession of the constructions in 
question and would not be removed except 
under authority of law. The respondents 
clearly violated their fundamental rights by 
depriving them of possession of the Dharam- 
shala by executive orders. Those orders 
must be quashed and the respondents must 
now be restrained from interfering with the 
‘petitioners in the management of the Dharam- 
shala, temple and shops.” 

In the said case, the Supreme Court has 
further observed as under (at p. 1575): 

“In these circumstances, the action of thé 
Government in taking the law into their 
hands and dispossessing the petitioners by the 
display of force, exhibits a callous disregard 
of the normal requirements of the rule of 
law apart from what might legitimately and 
reasonably be expected from a Government 
functioning in a society governed by a Con- 
stitution which guarantees to its citizens 
against arbitrary invasion by the executive of 
peaceful possession of the property.” 

14. The aforesaid decision in Bishan Das 
y. State of Punjab (supra) shows that a per- 
son who is in bona fide possession of pro- 
perty can be dispossessed of the same only 
im accordance with law and in case, -he is 
‘dispossessed from the same by the State or 
its officers without the authority of law the 
said action of the State and its officers would 
involve violation of his fundamental rights. 

15. In Mohanlal v. State of Punjab, 1970 
Rent CJ 95 (SC), the appellants before the 
Supreme Court had taken on lease from the 
Gram Panchayat a portion of the village 
common land for a period of five years from 
` February, 1956 to February, 1961. After the 
expiry of the said lease the Gram Panchayat 
moved the Collector under Section 4 of the 
Punjab Public Premises and Land (Eviction 
and Land Recovery) Act, 1959 for the evic- 
tion of the appellants on the ground that 
after the expiry of the lease they were in 
possession of the demised property’ unauth- 
orisedly. The Collector ordered the eviction 
of the appellants on the said application and 
the said order was affirmed in appeal by the 
Commissioner. The appellants thereafter 
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moved ‘a petition in the High. Court under 

Articles 226 and. 227 of the Constitution, 

wherein they. challenged the validity of the 

provisions of the Punjab Public Premises and 

Land (Eviction and Rent Recovery) Act, 

1959, on the ground that it was violative of © 
the provisions of Article 14 of the Constitu- 

tion of India. . The said writ petition of the 

appellant was dismissed by the High Court 
and thereafter they filed an appeal before the 
Supreme Court. During the pendency of the 

appeal before the Supreme Court the afore- 

said Act had been declared as unconstitu- 
tional by the Supreme Court in its decision 

in Northern India Caterers Pvt. Ltd, v. State 
of Punjab, (1967) 3 SCR 399: (AIR 1967 

SC 1581), and in view of the aforesaid deci- 

sion the appellants submitted before the Su- 

preme Court that their eviction was illegal. 

On behalf of the Gram Panchayat it was 

submitted before the Supreme Court that the 

appellants were in unauthorised occupation of 

the land and that they were not entifled to 

invoke the jurisdiction of the High Court 

under Articles 226 and 227 of the Constitu- 

tion. The aforesaid submission urged on 

behalf of fhe Gram Panchayat was rejected- 
by: the Supreme Court with the following ob- 

servations : 


“Mr. Keshwani, learned counsel for the 
Gram Panchayat contended that as the High 
Court has come to the conclusion that the | 
appellants are in unauthorised occupation of 
the suit properties, they are not entitled to 
invoke the jurisdiction of the High Court 
under Articles 226 and 227 of the Constitu- 
tion. -This contention has no merit. Under 
our jurisprudence even an unauthorised oc- 
cupant can be evicted only in the manner 
authorised by a, This is the essence of 
the rule of Jaw.” |” 


16. To the same effect are the decisions 
of this Court. In Karan Singh v. State of 
Rajasthan, 1971 Raj LW 551: (AIR 1971 
Raj 265) the petitioners before this Court 
were persons who had migrated to India from 
Pakistan and who had put their stalls over 
a plot.of land. The said plot of land was 
claimed’ by various authorities viz., State 















the eviction of the petitioner from the said 
land had been initiated by the Superintendent, 
Western Railway under the Public Premis 
Eviction of Unauthorised Occupants Ac 
1958. Proceedings for the eviction of 
petitioners were also initiated by the 
tary, Mandi Committee under Section 22 o 
the Rajasthan Colonisation Act. During 4 
pendency of the eforesaid proceedings 
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AC 662:(AIR 1931 PC: 248)... In the said, 
case, Lord Atkim has observed as under: -` 

“The Governor acting under the Ordinance 
acts solely under executive powers, and in 
no sense as a Court. As the executive he can 
only act in pursuance of the powers given to 
him by law. In accordance with British 
jurisprudence no member of the executive 
can interfere with the liberty or property of 
a British subject except on the condition that 
he can support the legality of his action be- 
fore a Court of justice. And it is the tradi- 
tion of British justice that judges should not 
shrink from deciding such issues in the face 
of the executive.” 

10. The principle of jurisprudence referred 
to by Lord Atkin in the above observations, 
is also a part of the jurisprudence of this 
country. In T. Cajee v. U. Jormonik Siem, 
AIR 1961 SC 276,- the Supreme Court has 
laid down the same principle and has ob- 
served that “where executive power impinges 
upon the rights of citizens it will be backed 
by appropriate law”. 

11. Cases have come up before the Su- 
preme Court in which a person in possession 
‘of movable or immovable property has been 
deprived of the possession of the same by 
the State or its officers without the authority 
of law and the jurisdiction of the High Court 
under Article 226 of the Constitution or the 
Supreme Court under Article 32 of the Con- 
stitution has been invoked and it has been 
held that the citizen who has been wrongfully 
deprived of the possession of property by the 
State is entitled to be restored back the pos- 
session of the said property. 

12. In Wazir Chand v. State of Himachal 
Pradesh, AIR 1954 SC 415 the Supreme Court 
was dealing with a case involving seizure of 
261 bags of medicinal herbs by Jammu police 
from the possession of the appellants before 
the Supreme Court. The said seizure was 
challenged by the appellants in a writ peti- 
tion filed under Art. 226 of the Constitution 
before the Judicial Commissioner of the 
State of Himachal Pradesh. The said writ 
petition was dismissed by the Judicial Com- 
missioner on the ground that it was not pos- 
sible to hold that the appellants had a right, 
title or interest in the goods seized and had 
he right to claim the relief prayed for by him. 
he Supreme Court, in appeal, reversed the 
ecision of the Judicial Commissioner and 
eld that the seizure of the property was 
egal. The Supreme Court accepted “well 
ounded”, the following contention urged on 
ehalf of the appellants (at p. 416):. 

“It was argued that the goods having been 
ized from the actual possession of the peti- 
ioner or his servants, the Chamba concern, 
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being under the exclusive. control of, Trilok 


. Nath or Wazir Chand, the determination of 


the question whether Wazir Chand had ob- 


. tained possession fraudulently was not rel- 


evant to this inquiry, and that the only point 
that needed consideration was whether the 
seizures were under authority of law or other- 
wise, and if they were not supported under 


any provision of law,-a writ of mandamus 


should have issued directing the restoration 
of the goods so seized.” 
The Supreme Court negatived the AN 


urged on behalf of the State that the appel- 


lants had no legal title in the goods that were 
seized and, therefore, no relief. could be 
granted to the appellants with the following 
observations : 

“Assuming that that was so, goods in the 
possession of a person who is not lawfully 
in. possession of them cannot be seized except 
under authority of law, and in absence of 
such authority, Wazir Chand could not be 
deprived of them”. 

12-A. In the said case, the Supreme Court 
has further observed (at p. 417): 

“It is obvious that the procedure adopted 
by the Kashmir and the Chamba Police was 
in utter violation of the provisions of law 
and could not be defended under cover of 
any legal authority. That being so, the 
seizure of these goods from the. possession of 
the petitioner or his servants amounted to an 
infringement of his fundamental rights, both 
under Article 19 and Article 31 of the. Con- 
stitution and relief should ‘have been granted 
to him under Article 226 of the Constitution.” 

13.. A similar question with regard to 
wrongful seizure of property came up before 
the Supreme Court in Bishandas v. State of 
Punjab, AIR 1961 SC 1570. In the said case 
a Dharamshala, temple and shops had been 
built in 1909 on land belonging to the Gov- 
ernment and the same were in possession of 
the petitioners before the Supreme Court. In 
1956 some of the officials of the State of 
Punjab and the Municipal Committee Barnala 
took forcible possession of the said Dharam- 
shala, temple and the shops and thereupon 
the petitioners moved a writ petition in the 
Supreme Court under Article 32 of the Con- 
stitution wherein it was contended that the 
order in pursuance of which the acts of dis- 
possession had been committed as well as 
the acts themselves constituted flagrant in- 
fringement by the State and its officials of 
the fundamental right of the petitioners 
guaranted under Articles 14, 19 and 31 of 
the Constitution. The said writ petition was 


opposed by the State as well as by the 


Municipal Council on the ground that the 
land on. which Dharmshala had been built 
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of M/s. Anandraj & Co., the petitioner, whe 
does not claim any independent‘ fight in: the 
property, came to an-end.and, therefore, thè 


petitioner cannot maintain this ‘writ petition. : 


The learned Deputy Government : Advocate 
has also submitted that the possession of the 
cinema theatre had not been taken forcibly 
but was delivered voluntarily by the repre- 
sentative of the petitioner and, therefore, it 
is not open to the petitioner to challenge 
the action of the respondents in taking over 
the possession of the cinema theatre, 


7. In view of the aforesaid 
by the learned counsel for the parties, the 
first question which requires determination is. 
whether the possession of the cinema theatre 
had been taken over forcibly without the 
consent of the petitioner or its representa- 
tive on 30th January, 1980 as alleged by 
the petitioner or it was taken with the con- 
sent of the representative of the petitioner 
without use or show of force as has been 
asserted by the respondents. In my opinion, 
the case of the petitioner that it was forcibly 
dispossessed from the cinema theatre appears 
to be more probable in the facts and circum- 
stances of the present case. In this context 
it may be observed that disputes have been 
going on between the petitioner and the State 
Government with regard to handing over of 
possession, of the cinema theatre for a number 
of years in the past and the petitioner had 
also filed a writ petition in this Court against 
the proceedings which had been initiated 
earlier under the provisions of the Act for 
the eviction of the petitioner from the cinema 
theatre. Even after the notices which were 
given in 1975 and 1976 for termination of 
the lease of Shri Anandraj, the petitioner did 
pot hand over the possession of the cinema 
theatre as demanded by the said notices but 
continued in possession of the same with the 
result that proceedings were initiated by the 
State Government before the Estate Officer 
for the eviction of the petitioner under the 
provisions of the Act. In the said proceed- 
ings notice was issued by the Estate Officer 
on 29th November, 1979 requiring the . peti- 
tioner to appear before him on 15th Feb., 
1980. It appears highly unlikely that in the 
face of these proceedings the petitioner would 
have voluntarily surrendered the possession of 
the cinema theatre. The case of the peti- 
tioner that it was forcibly dispossessed ‘from 
the cinema theatre finds support from con- 
temporaneous documents, viz., the telegrams 
which were sent by the petitioner on 3lst 
Jan., 1980, to the Collector and District 
Magistrate, Bikaner, as well as Chief Min- 
ister of Rajasthan wherein the petitioner has 
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. protested against-:the action: ‘of réspondents 


Nos: -2, 4 and 5 in -taking forcible possession 


‘of the cinema - theatre. _The only document 


on the. basis of. which -tbe respondents have 
asserted that the possession had been volun- 
tarily surrendered by the representative of 
the petitioner is- the ‘panchanama’. which was 
prepared at the time: of taking over of the 
possession of the cinema theatre on 30th 
Jan., 1980. A copy of the said ‘panchnama’ 
has been filed as Ex. R-2 with the reply filed 
on behalf of the respondents. A ‘perusal of 
the said ‘panchnama’ shows that the posses- 
sion of the cinema theatre -was taken in- 
pursuance of the .order of -the Collector, 
Bikaner. The order of the Collector has not 
been placed on the record. Nor has the Col- 
lector chosen to file any affidavit placing on 
record the circumstances in which he passed 
the order for taking over the possession of 
the cinema theatre. The mere fact that the 
‘panchanama’ bears the signatures of Shanker- 
lal, the representative of the petitioner, can- 
not lead to the inference that Shankerial had 
voluntarily surrendered the possession of the 
cinema theatre. The fact that Shankerlal had, 
not voluntarily surrendered the possession of 
the cinema theatre is borne out by the tele- 
gram which was sent by him on 30th Jan., 
1980 to the Manager of the petitioner firm 
at Jaipur, wherein he had informed that re- 
spondents Nos. 4 and 5 were taking over 
charge of the cinema forcibly. Taking into 
consideration the facts and circumstances re- 
ferred to above, I am of the opinion that the 
case of the respondents that the possession of 
the cinema theatre had been voluntarily sur- 
rendered by the representative of the peti- 
tioner cannot be accepted and it must be held 
that the petitioner was dispossessed from the 
cinema theatre without its consent by respon- 
dents Nos, 4 and 5 on 30th January, 1980. 


8. The next question which arises for 
consideration is whether the petitioner is 
entitled to seek any relief from this Court 
under Article 226 of the Constitution against 
the aforesaid action of respondents Nos. 4 
and 5. It has already been noticed that the 
grievance of the petitioner is that the cinema 
theatre had been in peaceful possession of 
the petitioner since 1962 and the petition 
has been deprived of the possession of th 
cinema theatre arbitrarily and without th 
authority of law by respondents Nos. 4 and 
who are the officers of the State Government 


9. Before dealing with the submission: 















of the celebrated dictum of Lord Atkin i 
Eshugbayi Eleko. v. Govt. of Nigeria, 1931 
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were asked -to deliver possession of the 


cinema theatre. Thereafter an application 
was submitted on behalf of the State Gov- 
ernment before the.Estate Officer under the 
provisions pf the Act on 29th June, 1979. 
M/s. Anandraj & Company and the heirs of 
Shri Anandraj (deceased), the petitioner 
firm and the Manager of this cinema theatre 
were impleaded as opposite parties in . the 
said application. In the said application, it 
was submitted that the cinema theatre is a 
public premises under the Act and that the 
opposite parties to the said application were 
in unauthorised occupation, of the said pre- 
mises and it was prayed that the opposite 
parties may be evicted from: the cinema 
theatre and the possession of the premises, 
including fittings, machines, furniture ete., 
should be delivered to the applicant. On the 
said application the Estate Officer issued: a 
notice dated 29th November, 1979 to the op- 
posite parties, including the petitioner, where- 
by they were required to appear before him 
personally or through their authorised re- 
presentative. on 15th February, 1980 and to 
submit their objections against the applica- 
tion submitted on behalf of the State Gov- 
ernment for their eviction zon: cinema 
theatre. 


2. The case of the senda is. ne be- 
fore the petitioner could appear before the 
Estate Officer on 15th February, 1980, in the 
proceedings under the Act, the possession of 
the cinema theatre was taken over forcibly 
by respondents Nos. 2, 4 and 5 on 30th Jan., 
1980 at about 3.30 p. m.. Being aggrieved by 
the aforesaid action of the respondents Nos, 
2, 4 and 5 in taking forcible possession of 
the cinema theatre the petitioner has filed 
this writ petition. In the writ petition afore- 
said, the petitioner has submitted that the 
petitioner was in lawful occupation of the 
cinema theatre and that the action of respon- 
dents Nos. 2, 4 and 5 in dispossessing the 
petitioner from the cinema theatre was with- 
out the authority of any law and was woen 
illegal,. unjust and . void. 


3. The writ petition has been contested 
by the respondents and in the reply that has 
been filed on behalf of the respondents, it 
has been pleaded that after the expiry of the 









































successors as well as the petitioner owed 
a duty to return the premises of the cinema 
theatre to the State Government and that 
ey were under an obligation to peacefully 
nd over the possession of the.same and that 
ey were continuing in unauthorised occupa- 
on of fhe same for about 15 years. In the 
id reply, it. has been. denied: that -respon- 


M/s. Chandra ‘& Co. v. State 


lease on Ist August, 1964, Shri Anandraj and 


Raj. 219 


dent No. 2 (the Collector, Bikaner) has gone 
to the spot or that any police force had 
been sent and it has been asserted that the 
possession -of the property was demanded, 
delivered and taken over in a peaceful man- 
ner after preparing’ a .panchnama at the 
spot. In the said reply, it is further assert- 
ed that the petitioner was a rank trespasser 
over the property and the petitioner has no 
legal right to remain in the cinema theatre. 
In the reply, it is ‘also stated that the Col- 
lector, Bikaner had the authority to ask the 
petitioner, or its agent, to deliver possession 
and when: the possession was delivered and 
laken over peacefully there was -nothing il- 
legal in it. In the reply, it has also . been 


‘asserted that the petitioner has no right to 


invoke the jurisdiction of this Court under 
Art. 226 of the Constitution. $ 


4. A rejoinder has been filed by the peti- 
tioner wherein it has been denied that the 
possession of the cinema theatre was hand- 
ed over voluntarily by -Shankerlal. It has 
been submitted that in spite of all protests 
by Shankerlal the possession of the cinema | 
theatre was taken over by respondents 
Nos. 2, 4 and 5. In the said rejoinder, it 
has- also been’ stated that Shankerlal who 
was merely an Accounts Clerk of the peti- ” 
tioner had no authority | to deliver thé pos- 
session. of the cinema theatre. 


S, Mr.. M. C. Bhandari, the learned coun- 
sel for the petitioner,. has submitted: that 
the officers of the State Government have 
acted in a very highhanded and arbitrary 
manner in forcibly. taking. over the posses- 
sion of the cinema theatre, which was in 
possession of the petitioner. and that since 
the aforesaid action of the respondents in 
taking possession of the cinema theatre is 
not supported by the authority of any law, 
the petitioner is entitled to be restored to the 
possession of the said -property of which he 
was deprived illegally and without authority 
of. law. In support of his aforesaid sub- 
mission Shri Bhandari has placed reliance 
on the decision of ‘this Court in Karan 
Singh v. State of Rajasthan, 1971 as LW 
551: (AIR 1971 Raj 265). 


. 6& The learned Deputy Government Ad- 
vocate, on the other hand, has submitted 
that the petitioner has no locus standi to 
maintain this writ petition inasmuch as thé 
petitioner had no right to continue in pos- 
session of the cinema theatre after the lease 
had been determined by notices issued in- the 
years 1975 and 1976. The submission of 
the learned Deputy Government Advocate 
was that after the termination of the =. lease 
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theatre without authority of .law. - It: could 
not be said that the petitioner was a'-tres- 
passer. The petitioner was; therefore, entitled 
to seek relief under Article -226 of the Con- 
stitution. against the aforesaid: arbitrary and 
illegal interference with its right to remain 
in occupation of: the cinema threatre till 
evicted therefrom, in accordance with law 
and the petitioner was entitled to be restored 
to the same position in which it stood prior 
to aforesaid illegal action of respondents, 
cs (Para 33) 
(1980) C. W. Petn, No. 435 of 1971, DJ- 5-8- 
1980 (Raj), Janki Nath v. State of Raja- 
sthan z 


18 
AIR 1979 SC 1628 - 28 
AIR 1971 Raj 265 : 1971 Raj LW 551 
Bg 5, 16, 18 
1970 Rent CJ 95 (SC) 15,31 
AIR 1968 SC 620 ` 25,31 
AIR 1967 SC 1581 : (1967) 3 SCR 399 15 
AIR 1964 SC 685 — ` 30, 31 
AIR 1961 SC 2760. -7 40 
AIR 1961 SC 1570 13, 14, 31 
AIR, 1959 All 1 : 1958 All LJ 628 (FB) 24 
AIR 1958 Punj 325 oS . 47 
AIR 1955 Cal 601 : 1955 Cri LJ 1572 26 
AIR 1954 SC 415 : 1954 Cri LJ 1029 _ 
| © VES) 
AIR 1954 Bom 358 | 23 
AIR 1931 PC 248 : 1931 AC 662. .9 
"1924 PC 144 : 23 All LJ 76 2 


M. C. Bhandari and K. N. Joshi, for Peti- 
tioner; Rajesh Balia Deputy Govt, Advocate, 
for Respondents: O a 

- ORDER :— The Cinema house known as 
“Shri Ganga Theatre” (hereinafter ‘referred to 
as “the Cinema Theatre”), situated in the 
city of Bikaner, belongs to the State of Raja- 
sthan. The cinema theatre was given on 
lease for a period of five years to M/s. Bala- 
bux Anand Raj, a partnership firm, from Ist 
August, 1958. During the pendency of -the 
said lease, the firm M/s. Balabux , Anandraj 
was dissolved. on 12th June, 1961 and there- 
after, the lease was continued.in the name 
of Shri Anandraj on the.same terms. The 
case of the petitioner is that in. the year, 1962, 
Shri Anandraj sub-leased the cinema theatre 
to the petitioner. and since then the petitioner 
has been in possession of the cinema theatre. 
The lease of Shri Anandraj was extended by 
a period of one year from August 1; -1963 
on the same terms and conditions. The ex- 
tension was given in the name of M/s. Anand- 
raj and Company, whose: sole-proprietor’ was 
Shri Anandraj. ‘After the ‘expiry “of the 
period of the lease; proceedings -were initiated 
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by- the Collector, Bikaner, under the provi-- 
sions of the Rajasthan Public Premises 


‘(Bviction- of Unauthorised Occupants) Act, 
.1964 (hereinafter referred to as “the Act”), 


against M/s. Anandraj & Co., and in the 
said proceedings the Estate Officer passed an 
order dated ‘27th August; 1968 for eviction 
of M/s. Anandraj and Co., from the cinema 
theatre... The aforesaid order passed by the 
Estate Officer was affirmed, in appeal by the 
Two writ petitions 
(S. B. Civil Writ Petition No. 520/70 and 
S. B. Civil Writ Petition No. 99/70) were 


‘filed in this Court wherein the aforesaid 


orders passed by the Estate Officer and the 
District Judge were challenged. S. B. Civil 
Writ Petition No: 520/1970 was filed by M/s. 
Anandraj & Co., whereas S. B. Civil Writ 
Petition No. 99/70 was filed by the petitioner. 
The aforesaid writ petitions were disposed of 
by a learned single Judge of this Court (M. L. 
Joshi, J.} by order dated 18th July, 1974, 
whereby the writ petition filed by M/s. 
Anandraj & Co., was accepted and the order 
dated 28th August, 1968 passed by the 
Estate Officer as well as the order dated Sth 
August, 1970 passed by the District Judge 
Bikaner were quashed and the non-petitioners 
in the said writ petitions were directed not 
to take ‘any proceedings for eviction of M/s. 
Anandraj & Co., in pursuance of the im- 
pugned orders.. In the order aforesaid, this 
Court has observed that although the lease 
was up to 31st July, 1964, in the first instance, 
but in view-of the acceptance of the rent up 
to September, 1970, by the State, the status 
of M/s. Anandraj & Co., was that of a tenant 
by virtue of the principle of holding over as 
envisaged urider Section 116 of the Transfer 
of Property Act and that M/s. Anandraj and 
Co:, could not be regarded as unauthorised 
occupant’ on the’ date of the passing of the 
impugned orders. ‘This Court, however, ob- 
served that it would be open to the-State to 
take appropriate proceedings after terminat- 
ing the lease of M/s. Anandraj & Co. After 
the aforesaid decision of this Court, the State 
Government served a notice in the year 1975 
on M/s, Anand Raj & Company whereby the 
tenancy in favour of M/s. Anandraj & Com- 
pany was terminated. Another: notice dated 
6th November, 1976, for the termination of 
the tenancy, was given to M/s. Anandraj and 
Company and the heirs of Shri Anandraj 
(deceased), as well ‘as.to the petitioner firm 
and also to the Manager of the cinema 


theatre. By the aforesaid notice also these 
persons were informed that the tenancy 
should be deemed to have been terminated 
with effect from 3ist“January, 1977 and they 
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of the case,- I leave the parties to bear their 
own costs ‘of this appeal. l 
- : Appeal dismissed. 
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' M/s. Chandra and Co., Petitioner v. State 
of Rajasthan and others, Respondents. 


Civil Writ Petn, No. 397 of 1980, 
12-11-1980. ` 


(A) Specific Relief Act (47 of 1963), S. 6 
(2) — Dispossession by Government — Ab- 
sence of remedy against Government under 
Section 6 does not imply that Government ts 
free to dispossess person in juridical posses- 
sion of property otherwise than in due course 
of law. 


The exclusion of the remedy provided 
under Section 6 of the Specific Relief Act, 
1963, as against the Government, cannot 
lead to the inference that the State is free 
to act in an arbitrary manner by taking the 
law in its own hands by forcibly dispossess- 
ing a person in possession of property with- 
out having recourse to the process of law. 
In this context, it may be noted that S. 6 of 
the Specific Relief Act, 1963 corresponds to 
S. 9 of the Specific Relief Act, 1877 and 
S. 9 of the 1877 Act was based on S. 15 of 
the Limitation Act of 1859. By S. 17 of the 
Limitation Act of 1859, any “public property 
or right” had been expressly kept outside 
the scope of the Limitation Act of 1859 
and, therefore, they were also kept outside 
the scope of Section 9 of the Specific Relief 
Act, 1877. The exemption of the Govern- 
ment from the operation of S. 9 of the 
Specific Relief Act, 1877 as well as Sec. 6 of 
the Specific Relief Act, 1963, thus appears to 
be based purely on historical reasons. To 
construe the provisions contained in Sec. 6 
of the Specific Relief Act, 1963, as an auth- 
ority for arbitrary action by the State or its 
officers would be destructive of the basic 
principle of the rule of law on which the 
Constitution is founded. The non-availability 
of the remedy under Section 6 of the Specific 
Relief Act, 1963, cannot, therefore, mean 
that the State is free to act in a manner as 
to dispossess a person in juridical possession 
of property otherwise than tn due course of 
law. AIR 1979 SC 1628, Refd. (Para 28) 

(B) Constitution of India, Art. 226 — Peti- 
tioner, a lessee of land belonging to Govern- 
ment holding over on expiry of lease — Gov- 
ernment does not enjoy any higher- rights 
than the citizen in the matter of taking Bos 
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session of its property — Hence where pro- 
cedure for eviction is not complied with 
lessee holding over can invoke writ jurisdic- 
tion under Art, 226. 

A person who is in peaceful possession of 
property cannot be deprived of the posses- 
sion of the same by the State, or its officers, 
except in accordance with law and in:a case, 
where the State or its officers have disposses- 
sed such a person of the property in his pos- . 
session without any authority of law it would 
be open to him to seek redress against the 
aforesaid’ unlawful action of the State and 
its ‘officers by invoking the jurisdiction of the 
High Court under Article 226 of the Con- 
stitution. -He cannot be non-suited on the 
ground that he was an unauthorised occupant 
of the said property and had no right or 
title in the same. . AIR 1961 SC 276, AIR 
1954 SC. 415, AIR 1961 SC 1570, 1971 Raj 
LW 551, Rel. on. (Para 19) 


The State as owner of property does not 
enjoy higher rights than the citizen in the 
matter of taking possession of its property. 
Adequate provisions have been made by the 
legislature whereby special’ procedure had 
been prescribed for eviction of persons in 
unauthorised occupation of Government pro- 
perties e.g. Section 91- of the Rajasthan 
Land Revenue Act, 1956, which provides a 
procedure for- eviction of a person in un- 
lawful occupation of agricultural land. Simi- 
larly, with regard to urban properties belong- 
ing to the Government, provision has been 
made in the Public Premises (Eviction of 
Unauthorised’ Occupants) Act, 1956, for evic- 
tion of unauthorised occupants after issuing 
a notice for his eviction. In the face of the 
aforesaid provisions, it cannot be said that 
it would be open to the State, or its officials, 
to take forcible possession of Government 
property in unauthorised occupation of a 
person without following the procedure laid 
down in the aforesaid enactments. To per- 
mit them to do so would result in the said 
provisions being reduced to a dead letter. It 
would also enable the State to follow the 
procedure laid down in the said enactments 
as against one unauthorised occupant and 
not to follow it as against another unauth- 
orised occupant at its sweet will, Such a 
course would be impermissible. AIR 1968 
SC 620, Rel. on; AIR 1964 SC 685, Explain- 
ed. _ (Paras 28, 29) 


Held in the present case the petitioner had 
been in possession of the cinema theatre 
since long and during the pendency of the 
proceedings for eviction of the petitioner in- 
itiated under the provisions of the Act, the 
petitioner. was dispossessed from the cinema 


216 Raj. 
filed by. the appellant, -in the. Court of, Dis- 


trict Judge, Bhilwara.. In coming to this con- 


clusion, I stand fortified. from the. decisions, 
reference of which has. been . made herein- 
above. In, this view of the matter, it. is not 
necessary. for me to examine the - various. 
authorities cited by Mr. Arora, learned coun- 
sel for the appellant, for, most of them have 
already been noticed in the various decisions 
which I have considered above. As learned 
counsel for the appellant in particular read 
Chandra Kishore’s case (AIR 1955 All 611); 
Jhala Harpalsingh’s case (AIR 1954 Sau 13); 
Sarada. Nayar’s case (AIR 1957 Ker 158); 
Narinder Singh’s case, ((1968) 70 Pun LR 
221) and Smt. Kamlesh’s case, (1971) 73 Pun 
LR 221. I consider it proper to say-a few 
words about these authorities. 

., 20. In Jhala MWHarpalsingh’s case, (AIR 
1954 Sau 13), it was-held that mere factual 
residence at a place at the time of the pro- 
ceeding is not sufficient to give jurisdiction 
and the words used in Section 4 (5) (b) (i) 
are not simply where the minor resides but 
where the minor ordinarily resides and that 
the word ‘ordinarily’ has been intentionally 
used to bring in considerations other than 
that of mere factual residence, 


21. In Chandra Kishore’s case, (AIR 1955 
All 611), it was observed that the words 
“ordinarily resides” obviously mean _ more 
than temporary residence, even though such 
residence is spread over a long period, 


22. What was held in Sarada Nayar’s case 
(AIR 1957 Ker 158) was that the expression 
“where the- minor ordinarily resides” appears 
to have been deliberately used in S. 4 (5) (b) 
- (ii), to exclude places to which the minor may 
be removed at or about the time of the filing 
of the application for the enforcement of the 
guardianship and custody of the minor and 
the phrase “ordinarily resides” indicates 
ordinary - residence even at the time of the 
presentation of the application under S. 25 of 
the Act and that the emphasis is undoubtedly 
on the minor’s ordinary place of residence. 


23. For coming to the conclusion regard- 
ing ordinary residence of the minor at the 
time ‘of the presentation of the application for 
guardianship under Section 9 of the Act, the 
entire facts and circumstances of each case 
‘have to be taken into consideration and on 
the facts and in the circumstances of this 
case, to which I have referred above, while 
agreeing with the learned District Judge, 
Bhilwara, I have come to the conclusion that 
Sushree Meena cannot be deemed to have 
ordinarily resided at Bhilwara within the 
meaning of Section 9 of the Act on the date 
of the presentation of the application... . .. 


Vimla Devi v. Maya Devi - 
. - 24 .So far as 
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Narinder ; Singh’s : case 
((1968) 70 Pun LR 221) is concerned, that 
was a:reference under sub-section (2) of Sec- 
tion 14 of the Act by the Senior Subordinate 
Judge, Ambala. On the facts and in the cir- 
cumstances -of that case, it was held that for 
determining which of, the two Courts should 


decide the application filed under Section 10 


of the Act, the convenience and the interest 
of the minor subject to statutory restrictions, 
should be taken into consideration and that 
the Court of the place where the minor is 
never to go to reside should not be. selected 
for the decision of the application. In that 
case, the views expressed by Bhargava, J. in 
Smt. Kamala’s case, (AJR 1956 All 328) were 
followed and it was further observed as 
follows : 


“The main consideration being the con- 
venience and interest of the minor subject to 
the statutory restrictions already referred to, 
and the minor being no more in Ambala and 
no part of her property being in that dis- 
trict, there seems to be no reason whatever 
to prefer Ambala Court to Jullundur Court.” 
The decision does not support the contention 
raised by the learned counsel for the appel- | 
lant. 2 = 


25. The only authority that remains to | 

be considered is Smt. Kamlesh’s case, ((1971) 
73 Pun LR 221). That was a case under 
Section 6 of the Hinda Minority and Guar- 
dianship Act (No. XXXII of 1956). In that 
čase, it was held amongst others that where 
the application is filed shortly after the 
minor is removed, the place where the minor 
is residing after rémovat cannot be taken 
into consideration for the purpose of deter- 
mining the jurisdiction of the Court which 
entertained the application as even in such 
a case the ordinary residence would continue 
to be the place from where he was removed. 
In that case, the child was removed in Jan. 
1967. Two months later the application was 
filed. This authority is clearly distinguishable 
on facts. . 
_ 26. The upshot of the above discussion is 
that the learned District Judge was right 
when he held that he has no jurisdiction to 
hear the application under Sections 10 and 
25 of the Act filed by the appellant, for, the 
minor Sushree Meena did -not ordinarily re- 
side within his jurisdiction at the time of the 
presentation of the application by the appel- 
lant | : 

.27. No other point was pressed by the 
learned counsel. appearing for the parties. 

-. 28: ' The result. is that this appeal fails and 
it:is hereby dismissed. .In. the circumstances 
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taken that the application was not entertain- 
able. In that event, the residence may de- 
pend on the machinations of recalcitrant per- 
sons. It may. be that in fhe Bombay case on 
the facts: the Bench had come to the conclu- 
sion that the place where he was residing at 
the time of the application, was -the place, 
where he was ordinarily residing. But it can- 
not be held as a proposition of sai that it 
will always be the same.” 


15. In Harbans Singh’s case (AR 
Punj 372) a learned single Judge of the Pun- 
jab High Court took the view that where for 
the purpose of the minor being better looked 
after, his mother sent him to her real brother 
at-C, where he was put into a school and 
where he was being ‘properly looked after by 
the maternal uncle of the minor, he should 
be considered to be ordinarily residing at C. 
In that.case, Mt. Nazir Begam’s case (AIR 
1938 Lah 313) was distinguished.. 


16. A Division ‘Bench of the Assam High 
Court in Firoza- Begum’s case (AIR 1963 
Assam 193) considered the expression ‘ord- 
inarily resides’ as used in Section 9- of the 
Act. It noticed Jhala Harpalsingh’s case 
' (AIR'1954 Sau 13), Sardar Nayar’s case (AIR 
1957 Ker 158) and Chandra Kishore’s case 
(AIR 1955 All 611). In that case, the father 
of .minor children made an application for 
his appointment, as guardian on March 21, 

1960 before the Additional District Judge, 
Gauhati. Some months later i.e., on Decem- 
ber 11, 1961 the mother made a similar ap- 
plication for her, appointment as the guardian 
before the - District Judge, Silchar. The 
minors had left with their mother to Silchar 
in the year 1957, and had been living with 
their mother ever since in Silchar. Thus 
they had been residing at Silchar, for a 
period, of about three years prior. to the 
making of the application. In those facts, it 
was held that both under law and also in 
the interests of the-minors, the proceedings 
for the appointment of a. guardian of theif 
person should go on in the District Court at 
Silchar and the proceedings at District Court, 
Gauhati, should be transferred to the District 
Court, Silchar, for the further progress and 
disposal of the matter. 


17, ‘In Virbala’s case (AIR 1973 Guj D 
two minor. children were residing with their 
mother since the.ime she left her husband’s 
home and went:to reside with her parents at 
Vaghel in Mehsana District and the third 
child was born thereafter and all the three. 
children were still residing there for over a 
period of two years when the husband filed 
his petition for their custody in Palanpur 
District Court ‘within whose jurisdiction he 
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Raj. 215 ` 


resided: In those facts, it was held that 
taking into consideration all the relevant cir- 
cumstances, the minors. were ordinarily re- 
siding in Vaghel and that, therefore, the 
Palanpur District Court had no jurisdiction 
to entertain the application. 


18. Bearing in mind, the principles laid 
down in the decisions of the Allahabad High 
Court, Assam High Court, Gujarat High 
Court and the Punjab High Court, let me 
advert to the facts regarding which there is 
no dispute. 


19. Sushree- Meena was bern on April 
20, 1973. When she was one-month old, her 
mother Smt. Mayadevi removed her from 
the’ custody- of her natural guardian Sushil 
Kumar (father). . Sushil Kumar committed 
suicide by drowning himself into a well on 
June 25, 1973. The application for the ap- 
pointment of the guardian in respect of per- 
son and property of the minor Sushree 
Meena was filed on January 3, 1975. After 
Smt. Mayadevi had left her matrimonial 
home with her daughter Sushree Meena, 
Sushree . Meena had not returned to Bhilwara 
in between the date of her removal and the 
date of filing of the application on January 
3, 1975. The case of the appellant is that 
Smt. Maya Devi contracted the second 
marriage on July 16, 1974 and since then, she 
has been living with her husband Rajni Kant 
Pant at Jaipur and that she’ had left Sushree 
Meena with her brother at Bandikui. Be 
that as it may, it’ is clear that since Smt. 
Maya Devi removed her daughter Sushree 
Meena’ from her matrimonial home at Bhil- 
wara, when she was one month old and up 
to the date of the presentation of the applica- 
tion on January 3, 1975, neither Smt. Maya 
Devi nor Sushree ‘Meena had ever come and 
resided at Bhilwara. Having considered the 
circumstances that Sushree Meena has not 
been residing within the jurisdiction of the 
District Court, Bhilwara ever since she was 
removed by her mother and further that she 
was neifher brought nor did -she return to 
Bhilwara for over. a period of about 18 
months and that ever since her removal, she 
has been looked after and brought up. by 
her mother and her relatives, she cannot be 
considered to have ordinarily resided within 
the meaning of Section 9 of the Act at Bhil- 
wara on the date of the presentation of the 
application. Taking all the relevant circum- 
stances into consideration and the aforesaid 
facts about which there is: no dispute, I am 
firmly of the opinion that the minor Sushree 
‘Meena ordinarily did not reside at Bhilwara 
on the date when. the application for the 
guardianship -of the person and property was 
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(3) If an application with respect to the 
guardianship of the property of a minor is 
made to a District Court other than that 
having jurisdiction in. the place where the 


minor ordinarily resides, the Court may re- 


turn the application if in its opinion the ap- 
plication would be disposed of more justly 
or conveniently by any other District Co 
having jurisdiction.” 2 
Section 25 (1) amongst others provides that 


if a ward is removed from the custody of a. 


guardian of his person, the Court, if it is of 
opinion that it will be for the welfare of the. 
ward to return to the custody of the guar- 
dian, may make an order for his return. An 
analysis of S. 9 shows, (i) that if an. applica- 
tion is for the guardianship for the person of 
the minor, it is required to be made to the 
District Court having jurisdiction in the place 
where the minor ‘ordinarily resides’; (ii) if 
the application is with respect to the guardian- 
ship of the property of the minor, it can be 


made, (a) either. to the District Court having ~ 


jurisdiction in the place where the minor 
‘ordinarily resides’, or (b) to a District Court 
having jurisdiction in.a place where he has 
property; and (iii) if an application is made 
with respect to the guardianship of the pro- 
perty of a. minor to a District Court other 
than that having jurisdiction in the place 
where the minor ‘ordinarily resides’, the Court 
has been empowered to return the applica- 
tion if in its opinion that application can, be 
disposed of more justly or conveniently by 
any other District Court having jurisdiction. 
Thus, it follows from Section 9 of the Act 
that if a composite application for, the 
guardianship of the person and property of 
the minor is made, it may be made to the 
District Court having jurisdiction in the 
place ‘where the minor ordinarily resides. 
This is the case before me as a composite ap- 
plication for the guardianship of the person 
and property of the minor was moved before 
the District Judge, Bhilwara stating that the 
minor ordinarily resides within the- jurisdic- 
tion of the District Court, Bhilwara and 
where he has property also. As a matter of 
fact, as is clear from the impugned order of 
the learned District Judge that on behalf of. 
the appellant, it was submitted that as the 
minor (Sushree Meena) ordinarily resided at 
the time of the presentation of the applica- 
tion within the jurisdiction of the District 
Court, Bhilwara, that Court has jurisdiction 
to hear the application. It has not rightly 
been disputed that a question whether or not 
a minor ordinarily resides within the juris- 
diction of the Court has to be decided on 
the facts and circumstances of each case. 
This has necessitated the examination of the 
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question whether the minor Sushree Meena 
will be deemed to have ordinarily resided at 
Bhilwara within the jurisdiction of the Dis- 
trict Court, Bhilwara from where Smt. Maya 
Devi (respondent No. 1} removed her from 
the custody of her natural guardian Sushil 
Kumar: : : 

12. In Ram Sarup’s case (AIR 1952 Ali 
79), a Division Bench of the Allahabad High 
Court held that the place of resident of the 
minors at -the time of application should be 
held to be the place where.‘they resided with 
their mother. 

13. A learned single Judgé of the Allaha- 
bad High Court-in Smt. Kamla’s case (AIR 
1956 All 328) had occasion to consider the 
words ‘Ordinarily resides’ as used in S. 9 of 
the Act. It was observed as follows (at 


p. 330) i ; 


“The past abode, for however long a 
period it may be, cannot be considered to be 
the place where the minors are residing. The 
words used are in the present tense i e., 
where the minor ordinarily resides.” 

In that case, the view taken by the learned 
Judges in Lakshman v. Ganga Ram, AIR 1932 
Bom 592 was dissented from and after follow- 
ing the observations made in Ram Sarup’s 
case (ATR 1952 All 79) and noticing Smt. 
Vimla Bai’s case (AIR 1951 Nag 179), the 
learned Judge reached the conclusion that 
as the mother is actually residing at Roorkee 
and, therefore, her children would also be 
deemed to be residing at Roorkee.. 

: 14. The same learned single Judge again . 
explained the expression ‘ordinarily resides’ 
as used in Section 9 of the Act in Jamuna | 
Prasad’s case (AIR 1960 All 285). He, inter 
alia, noticed Vimlabai’s case (AIR 1951 Nag 
179), Ram Sarup’s case (AIR 1952 All 79), 


Chandra Kishore’s case (AIR 1955 All 611) 


and Smt: Kamla’s case (AIR 1956 All 328) 
and observed as under (at p. 288 of AIR 
1960 All): 

“In my opinion the words ‘ordinarily re- 
sides’ have a different meaning than “re- 
sidence at the time of the application.” Both 
may be identical or may be different. That 


-would depend on the facts of each particular 


case. To interpret the words “where the 
minor ordinarily resides” to mean “where the 
minor actually resides at the time of the ap- 
plication” may in some cases amount to 
rendering nugatory all the provisions of the 
Guardians and Wards Act. 

It may be that persons who have absolutely 
no right may rémove the minor forcibly and 
keep him at a distant place, when the ap- 
plication is made, where the minor was 

residing, and. objection may be 
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respondents Nos. 1, 3 and 4 and: the learned 
District Judge, as ' is clear from para 10. of 
the impugned order, took this reply on be- 
half of respondent No, 3 only. The applica- 
tion was contested on several grounds, which 
need not be stated here. Suffice it to state 
that in para 14 of the reply, it was stated 
that the Court at Bhilwara has no jurisdic- 
tion to hear the petition. In para 4 of the 
additional pleas in the- reply, it was also 
stated that all the amount of Shri Sushil 
Kumar is in deposit at Jaipur and that 
Sushree Meena lives with her mother Smt. 
Mayadevi at Jaipur and, therefore, the Court 
at Bhilwara has no jurisdiction to entertain 
the petition. ) 


5. On the basis of the pleadings of the 
parties, 5 issues inclusive of the relief were 
framed by the learned District Judge. In this 
appeal, I am only concerned with issue No. 2, 
which when translated into een reads as 
under : 

“2. Whether the application is not triable 
by the Court?” . 
In support of the application, the statement 
of Smt. Vimla Devi (appellant) as P. W. 1 
was recorded. In rebuttal, Virendra Kumar 
(R. W. 1) (respondent No. 2) was examined. 
By the impugned order dated October 4, 
1978, the learned District Judge decided issue 
No. 2 against the appellant and in favour of 
the respondents holding that the District 
Judge at Bhilwara has no jurisdiction to hear 
the application. In this view of the matter, 
it was directed that it would be proper to 
return the application filed by the appellant 
for presentation to a proper Court. It may 
be mentioned here that in the impugned 
order, certain other directions were given, 
with which I am not concerned in this ap- 
peal. Aggrieved by the order dated October 
4, 1978 passed by the learned District Judge, 
the appellant has filed this appeal. 


6. I have heard Mr. B. R. Arora, learned 
counsel for the appellant and Mr. J. L. Puro- 
hit, learned counsel for the respondents. 

7. It was contended by Mr. Arora, learned 
counsel for the appellant that the learned 
District Judge has committed a serious error 
when he held that the District Judge at Bhil- 
wara has no jurisdiction to hear the applica- 
tion filed by the appellant inasmuch as the 
minor Sushree Meena will be deemed 
ordinarily to reside at Bhilwara where her 
father Sushilkumar, who was the natural 
guardian, resided at the time of her removal 
by her mother. Smt. Maya Devi and further 
that the property which Sushree Meena is to 
get in regard to which, the appellant has 
made. application -for appointment of guar- 
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dian is also at Bhilwara. ‘In support of his 
submission, he invited my attention to Nazir 
Begum v. Ghula Qadir Khan, AIR 1937 Lah 
797; Mast. Nazir Begum v... Ghulam Qadir, 
AIR 1938 Lah 313, Lalita Twalf v. Paramatma 
Prasad, AIR 1940 All 329, Vimlabai v. Babu- 
rao, AIR 1951 Nag 179, Bhola Nath v. 
Sharda Devi, AIR 1954 Pat 489, Jhala Har- 
palsingh v. Arunkunvar, AIR 1954 Sau 13, 
Chandra Kishore v. Hemlata, AIR 1955 All 
611, Sarada Nayar v. Yayankara Amma, AIR 
1957 Ker 158, Narinder Singh v. General 
Public, (1968) 70 Pan LR 221 and Smt. Kam- 
lesh v. Shri Ram Paul, (1971} 73 Pun LR 
221, 


8. On the other hand, Mr. Purohit, 
learned counsel for the respondents support- 
ed the impugned order for the reasons men- 
tioned by the learned District Judge and re- 
ferred to Ram Sarup v. Chimman Lal, AIR 
1952 All 79, Smt. Kamla v. Bhanu Mal, AIR 
1956 All 328, Keshawanand v. Afroza Begum, 
AIR 1958 Raj 221, Harbans Singh v. Vidya 
Wanti, AIR 1960 Punj 372, Jamuna Prasad 
v. Mst. Panna, AIR 1960 All 285, Firoza 
Begum v. Akhtaruddin Laskar, AIR 1963 
Assam 193, Virbala v. S. Harichand, AIR 
1973 Guj 1, Harichand v. Virbala, AIR 1975 
Guj 150 and Tilak Raj Kapoor v. Smt. Asha 
Kapoor, 1978 Raj LW 458 : (AIR 1979 Raj 
128). 


9. I have bestowed my most anxious and 
careful consideration to the rival contentions 
raised by the learned counsel for the parties. 


10. It would be pertinent here to first 
notice the relevant provisions of the Act 
which have bearing on the question to which 
I am called upon to decide. 

11. Section 4 (5) of the Act defines ‘the 
Court’. Sub-clause (ii) of Clause (b) of sub- 
section (5) of Section 4 reads as follows: 

“(ii) in any matter relating to the person 
of the ward, the District Court having juris- 
diction in the place where the ward for the 
time being ordinarily resides; or” 


Section 9 relates to the jurisdiction of the 
Court to entertain an application. It is re- 
produced in extenso: 

. “9. (1) If the application is with respect to 
the guardianship of the person of the minor, 
it shall be made to the District Court having 
jurisdiction in the place where the minor 
ordinarily resides. 

(2) If the application is with respect to the 
guardianship of the property of the minor, 
it may be made either to the District Court 
having jurisdiction in the place where the 
minor ordinarily resides or to a District Court 
having jurisdiction in a place Wiere he a 
property. 
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have to be: hi into consideration. T 
. (Para 23) 
Meen was sees on April 20, 1973. When 
she was one month old, her mother Maya- 
devi removed her from the- custody of ‘her 
natural guardian Sushil Kumar (father). 
Sushil Kumar committed suicide on June 25, 
1973. The application for the appointment 
of the guardian in respect of person and 
property of the minor Meena was filed on 
Jan. 3, 1975 by Vimla Devi, mother of 
Sushil Kumar, in the -Court of the District 
Judge, Bhilwara. After Mayadevi had left 
her matrimonial home with her daughter 
Meena, Meena had not returned to Bhilwara 
in between the date of her removal and the 
date of filing of the application on Jan. 3, 
1975. Thus having regard to the circum- 
stances that Meena has not been residing 
within the jurisdiction of the District Court, 
Bhilwara ever since she was removed by her 
mother and further that she was neither 
brought nor did she return to Bhilwara for 
over a period. of about 18 months and that 
ever since her removal, she has been looked 
after and brought up by her mother and 
her relatives, she cannot be considered to 
have ordinarily resided within the meaning 
of S. 9 of the Act at Bhilwara on the date 
of the presentation of the application. Case 
law discussed. (Para 19) 
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AIR 1975 Guj 150 8 
AIR 1973 Guj 1 8, 17 
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B. R. Arora, for Appellant; J. L, Purohit, 
for Respondents. 

JUDGMENT :— This appeal under Sec- 
tion 47 (b) of the Guardians and Wards Act 
(No. VII of 1890) (for short ‘the Act’ here- 
after} is directed against the order- dated 
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October -4, : 1978- of: the learned District Judge, 
Bhilwara,. by which, he directed return of the 
application. under Sections 10 and. 25 of the 
Act .to the appellant, which was filed on 


January: 3, 1975. 


. 2. The.case of the appellant is that she 
moved an application under Sections 10 and 
25 of the Act on January 3, 1975 before the 
Jearned District Judge, Bhilwara that she 
may: be appointed guardian of the person and 
property of Sushree Meena, who is the minor 
daughter of -her son late Sushil Kumar and 
that she may be.returned to her custody from 
Smt. Maya Devi (respondent No. 1). It has 
been stated that Shri Sushil Kumar and Smt. 
Maya Devi were married on July 15, 1972. 
Out of this wedlock, Sushree Meena was 
born on April 20, 1973. It is said that when 
Sushree Meena was only one month old, Smt. 
Mayadevi left her matrimonial home and 
went to her parents’ house at Bandikui. The 
relations between Sushilkumar and Smt. Maya 
Devi from the very inception of the marriage 
were unhappy. It has further been stated that 
after Smt. Maya Devi had left her matri- 
monial home, Shri Sushil Kumar committed 
suicide by drowning himself into a well on 
June 25, 1973. Thereafter, on July 16, 1974, 
Smt. Maya Devi contracted the second 
marriage with one Rajni Kant Pant at Jaipur 
and started living with him at Jaipur. It had 
also been stated that after contracting the se- 
cond marriage Sushree Meena was left with 
Virendra Kumar (maternal uncle), Kapil Dev 
Vashist (maternal grand-father) and Smt. 
Sushila (wife of maternal uncle of Shri Viren- 
dra Kumar) (respondents Nos. 2, 3 and 4 
respectively in this appeal). Shri Sushil 
Kumar was employed in the service as As- 
sistant Engineer, Public Works Department 
(B. & R.), Government of Rajasthan and had 


‘Jeft the Provident Fund amount, arrears of 


salary and gratuity, all amounting to Rupees 
10,000/-, which were in deposit with the Pub- 
lic Works Department (B. & R.) at Bhilwara. 
The appellant, who is the grand mother of 
Sushree Meena, filed the application as afore- 
said for the appointtment of Guardian in re- 
spect of person and property of the minor 
Sushree Meena and for return of her custody 
as aforesaid. | 

3. In para 14 of the application, it was 
stated that Sushree Meena was resident of 
Bhilwara and the property which she is to 
get is also at Bhilwara and, therefore, the 
District Judge at Bhilwara has jurisdiction to 
entertain and decide the application for the | 
appointment of the guardian of person and 
property of Sushree Meena. 

4. A reply contesting the application was 
filed on April 19, 1975, which is signed by 
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mains in possession of immovable property 
after the determination of the lease and the 
lessor or his legal representative accepts rent 
from the lessee or otherwise assents to his 
continuance in possession, the lease is re- 
newed from year to year or from month to 
month, according to the purpose for which 
the property was leased, in the absence of 
any agreement to the contrary. In the pre- 
sent case, it is not alleged by the defendant 
that any rent was paid by him and was ac- 
cepted by the lessor, the plaintiff in: respect 
of any period after the expiry of the lease. 
There is also no evidence of the landlord 
having assented to: the continuance of the 
defendant in possession of the premises after 
_|the expiry of the period of one year. Mere 















lessor assented to the continuance ‘of . the 
tenant nor a presumption of holding over 
could be drawn merely on account of ser- 
vice of notice to quit by the lessor, as giv- 
ing of such notice does not constitute assent 
r recognition of tenancy. 


14. It was argued by the learned coun- 
‘sel for the defendant that the notice given 
by the lessor was not valid as it. did not 
terminate with the expiry of the month of 
tenancy, as required by Section 106 `of the 
Transfer of Property Act. There can be 
no doubt that the notice received by the 
defendant on March 1; 1967" asking him 
to hand over possession before April 1, 
1967, that is, up. to March 31, 1967 could 
not be said to be a proper notice in accord- 
ance with the provisions of Section 106 of 
the Transfer of Property Act, as .it was 
neither a notice for a period of 15 days nor 
such a notice expired with the end of the 
month of tenancy. However, as. I have 
already . observed above, no notice under 
Section 106 of the Transfer of Property’ Act 
was required to be given in the present case, 
as the tenancy was for the fixed term of 
one year arid after the expiry of the period 
of one year, the position of the defendant 
was merely that of a tenant-at sufferance. 


45. In Bhawanji v. Himatlal, AIR 1972 SC 
819, their Lordships of the Supreme Court 


clearly brought out the difference between. 


a tenant at sufferance and a tenant. holding 
over. It was .observed in the aforesaid case 
as under (at p. 821): 

“The act of holding over after the expira- 
tion of the term does not create a tenancy 
of any kind. If a tenant remains in posses- 
sion after the determination of the lease, the 
common law rule is that he is a tenant on 
sufferance. A .distinction should be drawn 
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after the determination of the term with the 
consent of the landlord and a tenant doing 
so without his consent. The former is a 


tenant at sufferance in English Law and the 


latter a tenant holding over or a tenant at 
will. In view of the concluding words of 
Section 116 of the Transfer of Property Act, 
a lessee holding over is in a better position 
than a tenant at will, The assent of, the 
landlord to the continuance of possession 
after the determination of the tenancy will 
create a new tenancy. What the section 
contemplated is that on one side there should 
be an offer’ of taking a new lease evidenced 
by the lessee or sub-lessee remaining in 
possession of the property after his -term 
was -over and on the other side there -must 
be a definite consent to the continuance of 
possession. by the landlord expressed by ac- 
ceptance of rent or otherwise.” 

16. Thus it is amply clear that the defen- 
dant. in the present case-did not become a 


-tenant holding over within the meaning. of © 


Section 116 of .the Transfer of Property Act, 
but he was merely a tenant at sufferance and 
a mere demand for possession or intimation 
to him to hand over possession was suf- 
cient, and no notice within the . meaning of 
Section: 106 of the Transfer of Property Act 
was required to be given to him, unless the 
tenancy was operative, as in the case of a 
tenant holding over. 

17. In-view of the aforesaid discussion, 
the appeal is allowed, the decree passed by 
the learned Civil Judge, Nagaur is set aside 
and that passed by the learned Munsiff, 
Nagaur is restored with costs of all the 
Courts. - 

Appeal allowed. 
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Smt. Vimla Devi, Appellant v. Smt. Maya 
Devi and others, Respondents. 

Civil Misc. Appeal No. 98 of 1978, D}- 
18-12-1980. + 

Guardians and Wards Act (8 of 1890), 
§.9 — Determination of question as to 
ordinary residence of minor —- Depends on 
facts of each case. l 

For coming to the conclusion regarding 
ordinary residence of the minor at the time 
of the presentation of the application for 
guardianship under S. 9 of the Act, the en- 


a a 


RHJS., Dist. J., Bhilwara, D/- 4-10-1978.- 
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under O.. 9, R. 13, Code of Civil Procedure, 
and the affidavit filed by .the defendant in 
support of the aforesaid application, which 
appears at page B/26/3 of the record.. This 
affidavit contains the signatures of the defen- 
dant at three. places and the application ref- 
erred to above, which is at page B/26/1-con- 
tains the signatures of the defendant on the 
second page. All these four signatures are 
very similar to the signatures purporting to 
be those of the defendant on the rent note 
Ext. 1. If the signatures of the defendant 
on the rent note Ext. 1 and the documents 
referred to above and on some other docu- 
ments, including the list of witnesses: ‘filed 
-by the defendant on Sep. 18, 1969 ‘and affi- 
davit of the defendant of the same date, 
his application dated May 30, 1972 and the 
affidavit dated May 30, :1972, are taken into 
consideration, I must observe that there is 
a strong and striking resemblance between 
the signatures of the defendant on the docu- 
ments referred to above and those appearing 
at the foot of the rent deed Ext. 1. ~I am, 
_ therefore, unable to’ agree with the learned 
Civil J udge on this question. 


11.. Then the learned Civil Judge pro- 
ceeded to observe that the trial Court had 
distorted and misread the evidence. The 
criticism on this score is also without any 
foundation. Ram Prasad, according to the 
defendant, was a stranger and ‘the observa- 
tion of the learned trial Court that Ram Pra- 
sad had no animus against the -defendant 
appears to be justified, -as there is- ‘nothing 
on the record to show that there was any 
ill-will or bad feeling between the defendant 
and Ram Prasad. There is no doubt that 
the rent note Ext, 1 bears the seal of the 
defendant’s firm and the defendant - has 
signed as proprietor of’ the firm at two 
places on the back of rent note Ext. 1. It 
is difficult to understand as to why the 
learned Civil Judge thought that putting of 
the seal was of no consequence. To geta 
forged seal prepared and then to forge the 
signatures of the defendant not at one but 
at two places on the rent note Ext. 1, is 
rather an unbelievable story. The trial Court 
was justified in placing reliance on’ the testi- 
mony of the plaintiff and his witness Ram 
Prasad in support’ of the allegation that the 
rent note Ext. 1 was duly: executed by the 
defendant. The criticism of- the plaintiff 
and his witness Ram Prasad by the learned 
Civil Judge is baséless and without any rea- 
son and the manner in which the evidence 
of these two witnesses’ has been ‘dealt with 
by the learnéd Civil Judge cannot be upheld 
as no reasonable person can come to the 
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that the parties may be able to lead eviden 
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conclusion arrived at by him'on the basis 
of:-the aforesaid evidence. : The considera- 
tion of the entire material on record by the 
learned. Civil Judge is clearly perverse and 
is. vitiated on this ground. . 

12. iia a suit jarel based on the alle- 
gation of tenancy and the relationship o 
landlord and tenant, any considerations of 
ownership or title is foreign, unless -such 
title .is- pleaded and is put into an issue, so 










in respect thereof. In the present case, no 
issue about title was framed by the trial 
Court and the only substantial issue framed 
related to the question of tenancy. I may 
observe that a lawful and just case canno 
be allowed to be defeated merely by de- 
nouncing the plaintiff and the trial Court 
and by using high sounding words of dero- 
gatory nature. : Whether the plaintiff’s case 
has been proved or not is a question requir- 
ing proper consideration of the evidence on 
record and merely using expressions such as 
“it was tarred with black on the white 
pages”, without advancing any plausible rea- 
son in support thereof, could not justify the 
throwing away of the plaintiffs claim. I, 
therefore, find myself in -agreement with the 
decision of the ‘learned Munsiff on issue 
No. 1 and set aside the finding recorded by 
the learned Civil Judge in respect of the 
said issue, as it is perverse, against the evi- 
dence .on record and appears to have been 
recorded merely on me basis of some pre- 
jüdicė: 


2B. The sities issue - which has been 
raised. in the present appeal. relates to the 
validity of the notice. The tenancy, as al- 
leged and proved by the plaintiff, was for 
one year certain, aNd as such it came to an 
end on the expiry: of the period of one year 
on. March 1, 1967. No notice was, there- 
fore, necessary to be given in the present 
case,. as thereafter the defendant was merely 
a`tenant at sufferance. A notice was, how- 
ever, given by the. plaintiff on March 16, 
1967 which was served on the defendant on 
the next day and in which the defendant 
was. required to vacate the premises up to 
March 31, 1967.: The period of one year 
of the tenancy having expired, three courses 
were’ open to the plaintiff, either to get the 
premises -vacated from the- tenant; or to al- 
low the lessee to continue as a tenant hold- 
ing over; or to enter into a new contract of 
tenancy. Admittedly, there was no new 
contract of tenancy entered into between the 
parties. Section 116 of the Transfer of 
Property Act provides that if a lessee re- 
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within the expression “all ‘other leases” and- 


thus could be entered into by oral agree- 
ment accompanied ‘by delivery of possession. 
It is because of this reason that in the plaint 
the lease has been described as.oral. I fail 
to understand as to how the leartied Civil 
Judge tried to find fault with the plaintiffs 
. case merely because he alleged that the 
tenancy was oral.and. yet: he produced a 
document which is a ‘kabuliyait’ or a rent 
note, as it has been unilaterally executed by 
the lessee only. Perhaps the learned Civil 
Judge did.. not properly comprehend the 
nature of the. document 
plaintiff. A bare reading of the document 
Ext. 1 shows that it is a unilateral document 
executed by the transferee alone and not by 
the transferor, and as such it cannot be put 
in the same category as a lease. 
of the Indian Registration Act, 1908 includes 
a counterpart, ‘kabuliyat’, an undertaking 
to cultivate or occupy, and an agreement to 
lease within the definition of “lease”, appli- 
cable to that Act. Thus a ‘kabuliyat’, evi- 
dencing a lease from year to year or for any 
term exceeding one year or reserving an 
yearly rent, though a unilateral document, 
yet it would be compulsorily registerable 
under Section 17 of the Registration Act, 
although such a document is not required to 
be registered under S. 107 of the Transfer 
of Property Act. However, in the present 
case, as the ‘kabuliyat’ Ext. 1 evidencing the 
oral agreement of lease between the parties, 
is not in respect of a lease from year to 
year or for any term exceeding one year or 
reserving an yearly rent, as such it is nol 
required to be registered, more so because 
the ‘kabuliyat’ or the rent note is unilateral 
' idocument and does not fall within the third 
clause of Section 107 of the Transfer of Pro- 
perty Act. Thus the rent note or the ‘kabu- 
liya? is not an instrument answering the 
description of ‘lease’, as contained in Sec- 
tion 107 of the Transfer of Property Act. 
Nonetheless it may require registration if 
it is executed for a period or is of the 
nature stated in S. 17 (1) (d) of the Regis- 
tration Act, as it would then be a ‘lease’ for 
the purposes of the Registration Act, by 
virtue of the definition contained in S. 2 (7) 
of the said Act. Merely because a rent note 
executed by the lessee alone has been pro- 
duced in the case, the same is not in any 
manner contradictory of the description of 
the contract of tenancy between the parties 
as oral. It is unfortunate that the learned 


Civil Judge failed to ‘consider the provisions 
of Sec. 107 of the Transfer of Property Act, 
1981 `Raj./14 -IX .G—42 
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produced by the. 


Sec. 2 (7): 


-favour of Shri Damodardas Acharya, 


on the application 
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which would have. made it abundantly clear 
that there is no conflict in describing the 
lease as oral and at the same time producing 
a ‘kabuliyat’ or a rent note executed by the 
lessee alone, in support of the alleged. oral 
contract of lease. - Another criticism levelled 
by the learned Civil Judge was that the 
written document was not referred.to in the 
plaint and that there was variation between 
the pleading and the evidence or proof relied 
upon by the plaintiff. The learned Civil 
Judge failed to take the trouble of discover- 
ing that the rent note Ext. 1 was produced 
by the plaintiff in the trial Court.on April 
29, 1967 along with the plaint. The docu- 
ments which the plaintiff produces along 
with the plaint form the basis of the plain- 
tiff’s case and the mere absence of reference 
to the alleged rent note Ext. 1 in the plaint, 
while the same was produced in the trial 
Court along with the plaint on the very day 
of the institution of the suit, would not 
constitute any variation between pleading 
and proof. The rent note Ext. 1 was on 


_the record of the suit from the very begin- 


ning and the defendant must have been 
fully aware of its presence and he was en- 
titled to lead whatever evidence he might 
have in his possession or power, to disprove 
the same. 


10. Learned Civil Judge further went on 
to observe that the signatures purported to 
be that of the defendant on the rent note 
Ext. 1 did not tally with any of the admit- 
ted signatures of the defendant on the re- 
cord. This bald and sweeping statement 
cannot be accepted after a careful perusal 
of the record.. I must observe that the 
signatures which purport to be that of the 
defendant on the rent note Ext. I tally con- 
siderably with the signatures of the defen- 
dant on the Vakalatnamas filed in the trial 
Court, Learned Civil Judge has failed to 
refer to any document on record with which 
he compared the signatures, purporting to 
be that of the defendant on the rent note 
Ext, I. As a matter of fact, there are two 
Vakalatnamas filed by the defendant which 
are on. the record of the trial Court: one in 
Ad- 
vocate, which was filed on March 27, 1968 
and another in favour. of- Shri Madanlal, 
Advocate which bears the date March 28, 
1968. The signatures of the defendant on 
both these Vakalatnamas favourably agree 
with the alleged signatures of the defendant 
on the rent note Ext. 1.. I may.also draw 
attention to the signatures of the defendant 
dated March 28, 1968 


bed 
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of the property in dispute, allowed the ap- 
peal and dismissed the plaintiffs suit, l 

. 6. In this appeal, the finding of the. first 
appellate Court in respect of issue No. 1 
has been challenged and it has been argued 
by the learned counsel for the appellant that 


the question of title was foreign to the suit. 


and should not have been taken into con- 
sideration, as there was neither any issue 
nor evidence was led by the parties in re- 
spect thereof. It was also argued that the 
relationship of landlord and tenant was 
proved by the evidence on record, including 
the ‘kabuliyat’ Ext. 1. 


7. I must observe, before proceeding to 
consider the merits of the case, that the 
learned Civil Judge has referred to the trial 
Court viz. Munsiff, Nagaur in extremely 
derogatory terms, which is something un- 
familiar in judicial pronouncements. The 
presiding officers of judicial Courts are ex- 
pected to be sober and dignified in their ex- 
pression, even in the criticism of orders 
passed by subordinate judicial officers. To 
say that “the learned Munsiff does not 
understand even the bare broad ABC of 
law” or “such method of disposal of cases 
is reprehensible” cannot be said to be either 
proper or discreet expressions while refer- 
ring to a fellow judicial officer, even though 
subordinate. It must be emphasised ~ that 
judicial pronouncements must be couched in 
rather dignified and respectful language, even 
while referring to inferior or subordinate 
Courts. Though disagreement may be ex- 
pressed firmly, freely and without fear, yet 
it should not exhibit any lack of decency. 
The Code of Conduct which should invari- 
ably be adhered to by persons adorning 
‘high judicial offices, includes the mainten- 
ance of high traditions and the expression 
of mutual respect, tolerance, and proper ap- 
preciation of the point of view of the other 
officer of the Court, may he be a lawyer or 
a judicial officer of subordinate or equal 
rank. What I fail to understand is. whether 
it was not possible for the learned Civil 
Judge to’ express his disagreement with the 
view taken by the learned Munsiff, without 
condemning the subordinate officer in a 
‘most undignified manner. The learned Civil 
Judge appears to be in the habit of using 
superlative terms in expressing himself, even 
while condemning the manner in which the 
learned Munsiff dealt with the case. How- 
ever, merely because the learned Civil-Judge 
disagreed with the finding arrived at by the 
learned Munsiff on Issue No..- 1, the first 
appellate Court should not have proceeded 


to impute motives to or express lack of 
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bona fides in the subordinate judjcial officer 
by observing that “he has deliberately 
thought to somehow pass a decree in the 
ieeth of all weight and force. of probability, 
in an arbitrary manner’, and “that the 
learned Munsiff does not at all make any 
efforts required of his office in the secred 
and. serious discharge of his official duties”. 
Disagreement with the finding of subordinate 
Court should be based more on law and 
reason rather than on personal denunciation 
of the presiding officer of the inferior Court. 
An appellate Court is competent to find 
fault with the finding arrived at by the 
lower Court, but there is no authority vested 
in it nor there is any justification for its 
denouncing the presiding officer of the sub- 
ordinate Court as a person. 


8. After reading the judgments of the 
two Courts below, I must confess that the 
trial Court has written a better and a well- 
reasoned judgment while the first appellate 
Court has given expression to sporadic fits 
of anger, for which apparently there ap- 





. pears no plausible basis. There is no doubt 


that in the instant case there was no docu- 
ment evidencing the contract of lease, with- 
in the meaning of Section 107 of the Trans- . 
fer of Property Act, because such a docu- , 
ment must be a. bilateral one, executed by 
both the lessor and the lessee and the lease 
must be made by a registered instrument. 
The lease alleged by the plaintiff in the pre- 
sent case was for a period of one year, the 
same could be entered into by an oral agree- 
ment accompanied by delivery of possession, 
as provided in Section 107 of the Transfer 
of Property Act, which runs as under: 


“107. A lease of immoveable’ property 
from year to year, or for any term exceed- 
ing ome year, or reserving a yearly rent, 
can be made only by a registered instrument. 

All other leases of immoveable property 
may be made either by a registered instru- 
ment or by oral agreement accompanied by 
delivery of possession. 


Where a lease of immoveable property is 
made by a registered instrument, such instru- 
ment or, where there are more instruments 
than one, each such instrument shall be 
executed by both the lessor and the lessee.” 


9. The alleged lease, in the present case, 
was neither from year to year nor it was 
for a term exceeding one year nor it was a 
contract of lease reserving yearly rent, as 
rent was payable on the -expiry of _ three 
months. Thus the lease in the present case 
clearly fell under the. second paragraph of 
Section 107 of the Transfer of Property Act, 
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term exceeding one year of reserving an 
yearly ‘rent, as such it is not required to be 
registered, more so. because the ‘kabuliyat’ 
or the rent note is unilateral document exe 
cuted by lessee alone, if does not fall within 
the third clause of S. 107 of the T. P. Act. 
Thus the rent note or the ‘kabuliyat’ in the 


instant case: is not an instrument answering: 


the description of ‘lease’, as contained in Sec- 
tion 107 of the Act, and, ‘therefore, it does 
not require registration. (Para 9) 

There is no conflict in describing the lease 
as oral and at the same time producing a 


‘kabuliyat’ or a rent note “executed by the. 
lessee alone, in support of the alleged oral 


contract of lease. (Para 9) 

D} Civil P, C. (5 of 1908), O. 6 R. 2 — 
Pleadings — Variance between pleading and 
proof — Document produced in trial Court 
along with plaint on the very day of insti- 
tution of suit — Mere absence of reference 
to such document in the plaint — Does not 
constitufe any variation between pleading 
and proof. 

Where a document is produced. by the 
plaintiff in the trial Court along with the 
plaint on the very day of the institution of 
the suit and the defendant is fully aware of 
its presence and he is entitled to lead what- 
ever evidence he might have in his posses- 
sion or power, to disprove -the same, the 
mere absence of reference to the alleged 
document in the plaint does -not constitute 
ay variation ee pleading and proof. 

: “| (Para 9) 

Œ) Civil P. C. (5 of 1908), O. E? R. 2; 
O. 6, R. 2 — Eviction suit based on allega- 
tion of tenancy Question of tifle is ir- 
relevant — Cannot. be gone into, unless such 
tile is pleaded and is put to an issue, 
(Transfer of Property Act (1882), S. 111). 

- (Para 12) 

(F) Transfer of Property Act (4 of eae 
Ss. 111, 116 — Holding over — Lease for 
a fixed term — Expiry of period -— Mere 
delay in taking steps to evict tenant cannot 
lead to an inference that lessor assented to 
continuance of tenant — Serving of notice 
to quit by lessor — Cannot lead to presump- 
ion of holding over. (Para 13) 


(G) Transfer of Property Act (4 of 1882), 
106, 111 — Lease for fixed term — 
etermination by efflux of fime — No ak 
egation of holding over — Tenant remains 
erely a fenant-at-sufferance — Notice under 
106 — Not necessary. (Para 14) 
Referred : Chronological Paras 
1972 SC 819 15 
Rajendra Mehta, for ‘Appellant; M. L. 
imali, for Respondent. = 
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‘JUDGMENT :— This is a second appeal 
in a suit- for ejectment and for recovery of 
arrears of rent: which was decreed by the 
trial Court but was dismissed by the : first 


, appellate Court,. 


2. The plaintiff came to the Court with 
the allegation and fhat premises in dispute, 
which ‘are situated at Marwar-Mundwa,. were 
given on rent by the plaintiff to the defen- 
dant Ali Bux-under an oral lease for one 
year on March 2, 1966 and Rs. 300/- per 
year was the rent fixed between the parties. 
It was alleged that the tenancy came to an 
end on the expiry of the period of one year 
but the defendant did not vacate the pre- 
mises. A notice was given by the plaintiff 
on March 16, 1967 asking the defendant- 
tenant to vacate the Ea up to March 
31, 1967. 


3. The defendant’s case was that the pro- 
perty in dispute belonged to Hindustan Iron 
and Steel Works and the defendant was the 
owner of the aforesaid firm as also of the 
property in dispute. According to the defen- 
dant, he was in occupation of the disputed 
premises for the last 15 years and that he 
had made constructions on the open land 
after obtaining a ‘sanad’ on June 22, 1965. 
The notice given by the plaintiff was alleg- 
ed to be illegal. Thus in substance, the 
case of the defendant was that there was no 
relationship of apeg and tenant- E 
the parties. , l 


4 The rent note or ‘kabuliyat’ executed 
by the defendant in favour of the plaintiff 
has ‘been produced and was marked as Exhi-" 
bit 1 and was held to be proved by the trial 
Court. The trial Court, therefore, came to 
the conclusion that the relationship’ of land- 
lord and tenant was proved and as` the 
tenancy was for a period of one year, no 
notice to quit was necessary because after 
the expiry of the aforesaid period of one 
year, the defendant ‘remained only as a 
tenant at sufferance, The plaintiffs suit 
was accordingly decreed for ejectment of 
the tenant and for recovery of Rs. 9/- to- 
wards arrears of rent and for future mesne 
profits at the rate of Rs. 25/- per month 
from April ‘1, 1967. 


S.a The defendant filed an ape and 
the learned Civil Judge went. inte the ques- 
tion of title, which was neither made the 
subject-matter of an: issue between the par- 
ties nor was relevant im a suit for recovery 
of arreays of rent and for ejectment of a 
tenant. The first appellate Court, holding 
that the defendant was himself the owner 
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-ont was in excess of the - decree, will not 
‘debar him. from raising that. question in aup: 
sequent execution proceedings.” - 


The task before me is, therefore, to find iit 


whether any arrears of rent.and mesne pro- 
- fits were granted under the decree, 


11. It is alleged. in the plaint. that defen- 


dant No. 3 was the tenant in shop. No. 3 
and he has sublet. the shop to „defendant 
No. 4. Defendant. No. 5 was the tenant in 
‘another shop. It is ‘further alleged that 
defendants Nos. 1 and 2 were making re- 
coveries of rent of these two shops. and had 
_ made recoveries up to S, Y. - 2011. -It-is 


also alleged in para. 6 of the plaint that the . 


tent from. S. Y. 2011 was due from defen- 
dants Nos. 3, 4 and 5. The plaintiff and 
defendants Nos. 1-and 2 are entitled to this 
rent. The reliefs sought in the plaint in 
this respect were as under: { 

From perusal of relief CL (b) and averments 
‘In the plaint, it is evident that the plaintiffs 
wanted a decree for arrears. of rent in favour 
of himself and defendants Nos. 1 and 2 
against defendants Nos. 3, 4 and 5. No re 
lief was sought against defendants Nos. 1 
and 2 for mesne profits presumably because 
the decree for rent was sought against defen- 
dants Nos. 3, 4 and 5. 
the High Court’s judgment, it is also evi- 
dent that the question of arrears of rent or 
the mesne profits was not raised or consider- 
ed. In these facts, it is not possible to read 
in the judgment of the High Court ~ that a 
decree for. rent and mesne profits. was pass- 
ed in favour of the . respondents-decree- 
holders. It may also be mentioned that suit 


‘of the respondents was dismissed in toto . 
_8. 107 — Oral lease i 
‘of one year — Falls within fhe expression 


by the -trial Court and even before the first 
appellate Court, the claim for mesne profits 
and arrears of rent against defendants Nos. i 
and 2 was not raised. I am, therefore, of 
opinion that-the High Court. passed the 
ldecree for partition of the two shops only 
and by implication, the other reliefs were 
denied. The execution application filed by 
ihe decree-holders for arrears of rent and 
mesne profits was clearly in excess of the 
decree passed by this Court and -the trial 
Court could not have ‘granted any relief in 


this respect, 


12. In the result, the appeal is partly al- 
lowed and the order directing the recovery 
of arrears of rent and mesne profits against 
the appellant is set aside. However, the 
partition of,.the, two shops effected by the 


trial Court being valid is upheld. Each. 
PCS A eae Penn ree ee 


t [Matter in'-Hindi omitted —Ed] 
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F i- of % the subordinate Court as a person 


-*Against judgment and decree of Jas 
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Si a ‘Appeal party allowed. 
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‘ DWARKA PRASAD, J. 


: , Gordian, Appeilant ` v. Ali Bux, Respon- 
ent. . 


Second: Appeal No. 432 of 1973, eer 27-2- 
1981.*. 


(A) Civil P. C. 5 of 1908), § Ss. 96, 107 
—- Appellate Court — Powers of —' Dis- 
agreement with finding of subordinate Court 
~~ Should be based on law and reasons — 
Appellate Court has no authority for per- 
sonal denunciation of presiding officer of 
inferior Court, (Criminal P. C. (1974), Sec- 
ton 386). . 

Disagreement with the finding -of subordi- 
nate Court should be based more on law 
and reasons rather than on personal denun- 
ciation of the Presiding Officer of the in- 
ferior Court. An appellate Court is com- 
petent to find fault with the finding arrived 
at by the lower Court, but there is no auth- 
ority vested in it nor there is any justifica- 
tion for its denouncing the Presiding Officer 


(Para 7) 
Judicial pronouncements must be couched 
in rather dignified and respectful language, 
even while referring to inferior or ‘subordi- 
nate Courts. Though disagreement may be 
expressed firmly, freely and without fear, 
vet it should not a any lack of decency. 
(Para 7)| 

(8) Transfer of pseu Act (4 of 1882), | 
— Lease for a period 


possession. (Paras 8, 9) 
(© Registration Act (16 of 1908), Sec- 
tions 2 (7), 17 — Kabuliyat or rent note 


agreement of lease — Does not fall within 
the third clause of S. 167, T. P. Act — I 
is not instrument of lease as contained i 
S. 107 — It does not require registrati 


' (Fransfer of Property Act (1882), S. 107). 


In the instant case, as the ‘kabuliyat’ o 
the rent note evidencing the oral agreemen 
of lease between the parties, is not in res 
of a lease from year to year or for an 





. Dasani, Civil J., Nagaur, D/- 10-5-1973. 
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plied, the validity of the decree would date 
back to the date of the decree and therefore 
the execution application instead of being 
struck off might proceed as from that date. 
But this would not validate the proceedings 
that had taken place before the proper 
stamp was supplied. Those proceedings 
would still be without jurisdiction in the 
sense that the Court was barred by statute 
from proceeding in the way it did without 
a proper stamp and therefore the proceed- 
ings were without any legal jurisdiction.” 
Ganesh Prasad v. Mt. Makhna (AIR’ 1948 
All 375) — 

“I am of opinion that when by the supply 
of the requisite stamp the validity of the 
decree dates back to the date of the decree, 
the validity of the execution proceedings 
under that decree taken prior to the supply 
of the requisite stamp can hardly be ques- 

tioned. The payment of the stamp duty in 

the present case validated not only the 
decree, but also the proceedings taken there- 

under. This view hardly admits of any 
argument,” 

| Rajaram Parashram v. Madhav Murar (AIR 

1953 Madh Bha 47) — 



























“The same principle was relied upon in 

Jogesh Chandra v. Mohini Mohan, 38 Cal 
WN 1118: AIR 1935 Cal 125. Either on 
principle or on the weight of authority, I 
cannot see my way to follow—‘Satyanandam 
v. Paramkusam Nammayya’, AIR 1938 Mad 
307, and with greatest respect I dissent from 
the proposition enunciated in it.” 
I am, therefore, of the opinion that the 
decree, which is not drawn on a stamp paper 
is not merely a waste paper and it can cer- 
tainly be validated with retrospective effect. 
I need not advance my own reasons as J 
am in respectful agreement with the reasons 
and the. views expressed in the above three 
authorities, I hold that after the supply of 
the proper stamp, the decree is validated 
with retrospective effect from the date of 
the decree. 


9. In Gopimal’s case (AIR 1942 Lah 260) 
(FB) (supra), no doubt it is held that the 
roceedings before the supply of proper 
tamp paper would still be without jurisdic- 
ion because the Court could not act upon 
uch a decree under Section 35 of the Stamp 
ct. The same view is expressed in Satya- 
andam’s case (supra). In Rajaram Parash- 
m’s case (supra) this question was not be- 
ore the Court for consideration. However, 
his question directly arose in Ganesh 
asad’s case (supra) and the view taken is 
hat the supply of the stamp validates not 
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only the decree but also the. proceedings 
taken thereunder. The reason appears to 
be that in such ‘cases, the Court does not 
lack inherent jurisdiction to execute the 
decree but the decree cannot be executed 
because of the bar contained in Section 35 - 
of the Stamp Act. Moreover, if the decree. 
is validated by the supply of requisite pro- 
per stamp with retrospective effect from the 
date of the decree then it does not stand to 
reason that the subsequent proceedings are 
not so validated. Obviously bar of acting 
upon such a decree is also taken away with 
retrospectively. Two different yardsticks 
cannot be applied; one for curing the defect 


of a decree which is not drawn on the 
stamp paper with retrospective effect from 
the date of decree by the supply of the 


stamp paper and the other with regard to 
the proceedings taken upon such a decree. 
In Ganesh Prasad’s case (supra), the view 
taken in the case of Gopimal’s case (supra) 
was not subscribed to. I am, therefore, of 
the opinion that on the supply of the requi- 
site stamp would validate not only the 
decree but the proceedings taken thereunder 
retrospectively. In this view, the order re- 
lating to the actual physical partition by 
the Court in the execution would not suffer 
any infirmity after the supply of the stamp 
papers. 


10. This takes me to the question of the 
executability of the decree as regards the 
mesne profits and the arrears of rent. 
Learned counsel for the respondents argued 
that the appellant could not take this plea 
that the execution cannot be directed in ex- 
cess of the: decree also on the principles of 
constructive res judicata. Various auth- 
orities were brought to my notice to show 
that the principles of constructive res judi- 


cata is also applicable to execution proceed- 


ings. I need not refer to those authorities 
because this is well settled. An objection of 
this nature that the execution is being 
sought in excess of the decree, in my opin- 
ion, can be taken at any stage as it relates 
to lack of jurisdiction to execute the decree. 
In this regard, I may refer to the following 
observations made in the case of Raja Babu 
Kothari v. Sayed Mohammad (AIR 1961 
Raj 227), wherein it was thus held (at 
p. 230): 


“Though the principles of res judicata and 
of constructive res judicata are applicable 
to execution proceedings the mere fact that 
the judgment-debtor did not object in the 
previous execution proceedings that the 
amount for which the execution was taken 


~ 
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tion of service or service of a defective 
notice under O. XXI, R. 22, C. P. C. Jost 
its importance because the judgment-debtor 
had a fair notice of the execution. 


6, Learned counsel for the appellant 
could not point out any provision of law 
under which a notice has tobe given on each 
stage of execution proceedings to the judg- 
ment-debtor after he chose not to participate 
in them. The question of serving him with 
a notice of the report of the Commissioner, 
therefore, did not arise. 


7. It is well settled that a decree not 
drawn on a proper stamp paper cannot be 
acted upon. This principle was not disput- 
ed before me. However, it is argued by 
learned counsel for the appellant that such 
a Uecree and proceedings taken thereunder 
cannot become valid with-retrospective effect 
on the production of proper non-judicial 
stamp. 


8. On the other hand, learned counsel 
for the respondents argued that .such a 
decree is not a waste paper’ and can be 
validated with retrospective effect. In any 
case, the appellant cannot .be permitted to 
take this plea in view of the principles of 
constructive res judicata. In my opinion, 
the principles of constructive res judicata 
are not applicable in such a case because 
the mandate of law under Section 35 of the 
Stamp Act is that no court shall act upon a 
partition decree, which is not drawn on a 
proper stamp paper. The submission that 
ithe decree cannot be validated with retro- 
spective effect on the production finds sup- 
port from the case of Satyanandam vV. 
Paramkusam Nammayya (AIR 1938 Mad 
307) wherein it was thus observed: 


“Where a decree in a suit for partition of 
joint family property directs payment of 
specific sums to individual members of the 
joint family, and the payments are to be 
made out of the joint family funds or out 
of the proceeds of the sale of the joint 
family, the effect of the provisions is that 
the properties which were joint properties 
are divided among the members of the joint 
family and the decree amounts to a final 
order of a civil Court for effecting a parti- 
tion and falls strictly within the terms of 
Section 2 (15) Stamp Act, and cannot be 
acted upon i.e. ‘executed by any Civil Court 
unless it is engrossed on a proper non-judi- 
cial stamp paper. The fact that the decree 
does not finally divide the whole of the 
joint family property is immaterial, for, a 
decree may be partly preliminary and partly 
final. So also, the mere fact that the decree 
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has been acted, upon and executed for over 
two years does not preclude a subsequent 
objection to its executabiljty on the ground 
that it has not been properly stamped, The 
case is governed by S. 35 and not by. S. 36, 
which deals only with the admission of in- 
strument in evidence. 


The decree and the proceedings taken 
thereunder cannot become validated with 
retrospective effect on the production of the 
proper non-judicial stamp. Section 37, 
Stamp Act, does not apply to the case. A 
final decree for partition has no existence as 
a decree until it is engrossed on proper 
non-judicial stamp paper. 

Where a decree in a partition suit which 
is in substance a final order effecting parti- 
tion is not engrossed on a proper non-judi- 
cial stamp, there is no valid decree in exist- 
ence and the Court has no jurisdiction to 
sell any property in the execution proceed- 
ings. If such a sale takes place, the whole 
of the sale proceedings are a : mere nullity 
and the sale passes no title to the auction- 
purchaser.” 

However, I am not inclined to take the 
view propounded in the said authority.. This 
view has not been accepted in the following 
authorities,, wherein, the following observa- 
tions to the contrary were made: l 
Gopi Mal v. Vidya Wanti (AIR 1942 Lah 
260} (FB) — 

“Where the Court has drawn up a parti- 
tion decree without the proper stamp whe- 
ther after a considered decision or whether 
only by inadvertence, there is no lack of 
inherent jurisdiction, though there might be 
an irregularity or illegality in the exercise of 
jurisdiction and therefore it cannot be said 
that there is no decree in existence at all 
There is a decree but not a decree that can 
be acted upon until proper stamp is supplied, 


but the decree can be validated by the addi- 


tion of the proper stamp and, therefore it 
cannot be said that there is no decree at all 
in the sense that that decree is merely a 
piece of waste paper which cannot be vali- 
dated by the addition of the stamp unless 
the presiding officer re-signs the decree after 
it is stamped. 

Where a partition decree is drawn up 
without proper stamp and the executing 
Court without objection proceeds to execu- 
tion, there is no lack of inherent jurisdiction 
in the executing Court, to act upon the 
decree, that is to execute it but there is an 


illegality or error affecting its jurisdiction in | 


proceeding to act upon a decree which the 
statutory bar provided by S. 35 forbids it 
from doing. Once the proper stamp is sup- 
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even in appeal and. is not barred by principles 
of constructive res judicata. - ‘AIR 1961 Raj 
227, Rel. on. T . | @ara 10) 

‘@) Civil P. C. (5 of 1908), 8.2 (2) — Suit 
for partition decreed by High Court on se- 
cond appeal by plaintiff — Question of 
arrears of rent and meme profit not raised 
— Question also not raised in first appeal 
and before trial Court — It could not be 
said that High Court had passed decree for 
rent and memme profits — Trial Court.:could 


not grant relief in that respect. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1961 Raj 227 SO 10 
AIR 1953 Madh B 47 ` gg 


1948, All LJ 338 a 


8. 


AIR 1948 All 375 : 


AIR 1942 Lah 260 (FB) 8, 9 
AIR 1938 Mad 307 8, 9 
AIR 1935 Cal 125 8 


P. R. Singhi and B. M. Mehta, for. Appel 
lant; N. M. Lodha, for Respondents. 

JUDGMENT :— This civil execution ap 
peal is against the judgment and order dated 
February 1; 1975: of learned Additional Dis- 
trict Judge, Sirohi, by pa judgment- 
debtor. : 


-2. Briefly stated the enni PTA arg 
these. The respondents-decreé-holders filed ‘a 
suit for partition of two shops situated at 
Sumarpur but it was dismissed by the trial 
Court. The respondents-decree-holders ` pre- 
ferred first appeal, which was also dismissed. 
However, the second appeal filed on ther 
behalf in this Court was accepted and the 
suit was decreed. Letters Patent Appeal filed 
by Ummedmal was dismissed. The. respon- 
dents-decree-holders filed the. execution ap- 
plication on 28-1-1972 in the Court of Addi: 
tion District Judge, Sirohi. Notices under 
O. XXI, R. 22, C. P. C. were issued. The 
appellant put appearance on . 8-4-1972 and 
was- also present on the next date ie. 9-5- 
‘1972. On 8-7-1972, no instructions were 
pleaded by the counsel of the judgment-deb- 
tor. The Court vide order dated July. 7, 
1973 held the decree to be capable of ex- 
ecution. During the execulion proceedings, 
a Commissioner was appointed amd one shop 
was alloited to the decree-holders. They also 
wanted arrears of rent and further mesne 
profits. The Court determined the arrears of 
trent and mesne profits and attached the shop, 
which fell to the share of. the judgment-deb- 
tor. Notice under O. XXI, R. 66, C. P. C. 


was issued. The judgment-debtor appear 


and raised the following objections :— — 


1. The decree was inexecutable being ` not 
in accordance with O. XX, R. 18, C P. C. 
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the two shops. 


‘debtor. The argument is untenable. 
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2. A proper notice: oe O. XXI, R. 22, 
c P. C. was not served upon. and, therefore, 
in the eye of law, no notice under O. XXI, 
R. 22, C. P. C, was served upon him. X 

3. The Commissioner did not issue any 
notice to the judgment-debtor and, therefore, 
the Court was in error in proceeding on the 
basis of that report. — 

Though, the following specific objections 
were not taken before the lower Court or in 
the memo of appeal. ‘But, they were allow- 
ed to.be raised before me with my permis- 
sion,— 

G) As partition decree was not drawn on 

a stamp paper, it could not be acted: upon 
and all the proceedings taken in execution of 
such a- decree were nullity. : , 

Gi) The High Court, in fact did not pass 
the decree for mesne profits or arrears of © 
tent and, therefore, ‘the executing Court was 
in error in directing its recovery in excess of 
the decree. l ; 

3. I bave heard learned counsel for the 
parties - BEG eee ne tocar. Oe enter 
carefully. - 

4. As to the executability of the ‘decree, 
















O. XXI, R. 22, C. P. C. to the judgment- 
‘debtor, though it was done so after the 
judgment-debtor became ex parte. Yet, the 
decision is binding on him by the principles 
of constructive res fadicata. The trial Court 
has also reconsidered this question, so far it 
relates to the executability l 
with regard to: partition ima the 
the appellant. Otherwise also it . 
tled that a final decree can be passed in a 

partition suit without making any ` prelimi- 
mary decree and its terms and conditions of 
the decree can be ascertained by making a 
reference to the pleadings and the judgment. 
If the pleadings and the judgment, in th 
case are considered, it is evident that the 
decree-holders were claiming half a share. in 
Therefore, it could not bel. 
said that the decree was vague in this regard. 


. 5. I am not impressed. with the argument 


-advanced on behalf of the appellant that for 


want of proper. notice under O. XXI, R. 22, 
C. P. C., it should be held that no ‘notice 
was delivered or served upon: the judgment- 
The 
object of the notice under O. XXL R. 22, 
C. P. C. is to give a fair notice of the ae 
cution to the- judgment-debtor. The judg-! 
ment-debtor did appeat`in the execution pro- 
ceedings and, thereafter chose -to remain 
absent. I am, therefore, of the opinion, that 


.because: of the appearance of the judgment- 
debior before the executing Court, the ques- 
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every five years ‘from the date of the 
grant of the-lease and the lessee shall be 
liablé to pay such revised dead rent. 

Provided- also that the lessee shall be 
liable to pay the dead rent or royalty in 
respect of. each mineral ee is 
higher in amount but. not both., 

Schedule If of the Rules’ of witch: mern- 
tion is made in sub-rule (3) ‘of: ‘R18 re- 
produced: above ‘deals with rates of déad 
rent on minor’ minerals. The rates pre- 
scribed therein have.to be fixed by the 
authority granting the lease within the 
minimum and maximum limits specified 
therein. The maximum rate of dead rent 
prescribed for minor ‘minerals of the 
kind we are concerned with in S. B. Civil 
Writ Petition No. 955 of 1980 is Rupees 
6.25 per 10 square metres of the area of 
the mine. In other words, the authority 
granting the renewal is not. competent to 
fix dead rent at a rate higher than the 
maximum rate of Rs. 6.25 per 10 square. 
metres, The words “lessee shall also pay 
for every year such yearly. ‘dead rent. 
within the limits specified in: Schedule as 
may be fixed by the Government- in this 
behalf’, occurring in Rule 18 (3) as re~ 
produced above, are as clear and. unam- 
biguous as any words can he, These words 
mean what they say. What they say. is 
Simple and the same is that the executive 
authority of the Government granting the 
ing lease in respect. of minor minerals 
shall be free to fix the rate of yearly dead 
rent within the limits specified in Second 
Schedule. In other words, he may fix the 
tate in his discretion, but in doing so he 
cannot fix it lower than the minimum 
rate and higher than the maximum rate 
specified in Second Schedule. © 


20. Mr. Khan, learned Government 
Advocate referred to the’ letter, dated 
November 5, 1979, from the Deputy Secre- 
tary to the Government of Rajasthan to 
the Superintending Engineer, Mines and 








Geology, Udaipur which has been repro- . 


duced in an earlier part of this judgment, 
as the sanction behind the fixation of dead 
rent in these cases at a rate higher than 
the maximum rate prescribed in Second 
Schedule -of the Rules. The said letter, in 
my opinion carries no more weight in the 
eye of law than the executive fiat of a 
superior authority addressed to its sub- 
ordinate. If the State Govt., feels that. the 
maximum rate of dead rent as per pre- 
scribed in Second Schedule is grossly in- 
adequate having regard to the yearly 
royalty realised in the past and to other 
economic factors, it is always open to it 
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‘to amend Second Schedule, and -enhance 


the amount of the minimum and ' maxi- 
mum rates in the exercise of powers con- 
ferred: on it by Section 15° (1) of the Act, 


_ but in doing.so it will have to follow the 


procedure prescribed for making statu- 
taty ‘rules,-rather than’ act on the basie 
of its own fiat expressed through one of 
its departmental ‘secretaries, 

21. Fhe answer to the second question 
therefore is that the increase of' the dead 
rent, while sanctioning the renewal of the 
lease must abide by the maximum and’ 
minimum limits as prescribed in Second, 
Schedule. If the increase ordered exceeds! 
the maximum limit as prescribed in 
Second Schedule, it is illegal and invalid.| 

22. The writ petitions are partly al- 
lowed to the extent indicated above. Let 
appropriate directions, orders or writs 
issue to the respondent in all these cases. 
their own 
costs. . R 

Petitions partly allowed. 
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oS. N. DEEDWANIA, J. 
Ummed Mal, Appellant v. K ondapmal and 
another, Respondents. 


Civil Ex. First Appeal No. 10 of 1975, D/- 
15-4-1981. 

(A) Civil P. C. 6 of 1908), Ss. 11, 96 and. 
Order 21, Rule 22 — Constructive res judicata 
— Suit for partition af shops, decreed — 
Execution application filed by decree-holdex 
— Notice under O. 21, R. 22 issued to judg- 
ment debtor — He appeared in execution 
proceeding but remained absent thereafter — 
Decree held executable — Judgment debtor 
could not challenge in appeal decision of trial 
Court. as to executability of decree in view 
of principle of constructive res judicata. 

(Paras 4, 5) 

B) Stamp Act (2 of 1899), Ss. 2, (15), 35 
—;,-Partition decree drawn up without proper 
stamp — It cannot be said that there is no 
decree at all — The decree and proceedings 
taken thereunder can be validated with re- 
trospective effect after supply of preper 
stamp. AIR 1948 All 375 (FB) and AIR 1953 
Madh B 47, Foll; AIR 1938 Mad 307, Diss. 
from. AFR 1942 Lah ‘260 (FB), Partly Diss. 
from. , (Paras 8, 9) 

(C) Civil P, C.  .of 1908), Ss. 11, 96 and 
47 — Execution proceeding —— Objection that 
amount realised was- in excess of decretal 
amount —~ Objection relating to lack of 
jurisdiction — Can be-taken at any stage i e 


FY/FY/C833/81/SMA/SSG _ 


1981 


State Government in respect of minor 
minerals.” 

and contended that since this sub-section 
deals with payment of royalty alone, the 
State Government may not make a rule 


dealing with fixation or payment of dead, 


rent. The argument is, in my opinion, 
wholly. fallacious, for it is based on a false 
promise that the State Government derives 
its power to make rules fixing the rate of 
royaly from sub-section (3) and not sub- 
section (1) of Section 15 of the Act. Sub- 
section (1) is in my opinion, the sole re- 
pository of the power to make rules in 
respect of minor minerals and it lays down 
that “the State Government may, by noti- 


fication in the Official Gazette, make 
rules for regulating the grant of ............ 
mining lease ...... in respect of minor 
minerals and for purposes connected 


therewith.” As already mentioned, this 
Court has clearly held in Brimco Bricks 
case (AIR 1972 Raj 145) (supra) that the 
words “for purposes connected therewith” 
occurring in Sec. 15 (1) of the Act are 
of wide amplitude enabling the State Gov- 
ernment to make rules prescribing the 
rate of royalty and, for that matter dead 
rent. Sub-section (3) had to be inserted by 
Parliament by an amendment in 1972 to 
provide for the payment of royalty, as 
. dis‘inguished from its fixation, in respect 
of minor minerals, removed or consumed 
by the holder of a mining lease, or his 
agent, manager or employee. It is signifi- 
cant to note that royalty for the minor 
minerals removed or consumed by the 
lessee or his agent, manager or employee 
is payable, as sub-section (3) itself lays 
down, ‘tat the rate prescribed for the time 
being in the rules framed by the State 
Government in respect of minor minerals”. 
Power to make rules prescribing the rate 
of royalty is conferred by Parliament on 
the State Government, by virtue of the 
provisions of sub-sec, (1) of S. 15. This 
means that lessee is liable to pay royalty 
for the minor minerals removed or con- 
sumed by him or his men at the rate pre- 
scribed in the rules made by the State 
Government under Section 15 (1) of the 
Act. 


16. It becomes at once clear on a plain 
reading of sub-sec. (1) and sub-see. (3) 
of Section 15 that the two sub-sections 
deal with two different facts of the same 
matter: to wit, sub-sec, (1) deals with 
power of the State Government to make 
rules in respect of minor minerals, which 
includes the power to make rules pre- 
‘scribing the rate of royalty and dead 
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rent, and sub-section (3) on the other: 
hand, deals with payment of royalty by 
the lessee on minor minerals removed or 
consumed by him or his men at the rate 
prescribed in the rules framed under 
sub-sec, (1) of Section 15. The contrary. 
view, expressed by a learned single J udge 
of the Andhra -Pradesh High Court in 
M. V. Subba Rao v. State, (AIR 1978 
Andh Pra 453) is not, it is respectfully 
submitted, in consonance with the letter 
and spirit of Section 15 of the Act, It 
cannot therefore be accepted as a correct 
view. 

17. Even otherwise, royalty, as already 
explained, is a generic term which alsa 
includes dead rent, and therefore any 
power conferred on the State Government 
in relation to royalty also includes, by 
necessary implication such.a power in 
relation to dead rent. 


18. In view of the foregoing discus- 
sion, the argument raised on behalf of the 
petitioners is wholly devoid of force and 
must be rejected. I must, therefore, hold 
that the Government of Rajasthan is au- 
thorised by Section 15 (1) of the Act to 
make rules, and it has made such rules, 
prescribing the rate of royalty and dead 
rent for the grant of mining leases in re- 
spect of minor minerals. 


19. Turning now to the second ques- 
tion as to whether, under the Rules, the 
Government can fix dead rent at a rate 
exceeding the rate prescribed therein, I 
may straightway say that my answer to 
this question is an emphatic ‘no’. This is 
evident on a plain reading of R. 18 of the 
Rules. This rule, is so far as it is material 
for our present purpose, reads :— 

18. Conditions — The following condi- 
tions shall be included in every mining 
lease and if they are not so included, 
shall be deemed to have been included 
therein :— 

A rant arian, E agent EE wane 

(3) The lessee shall also pay for every 
year such yearly dead-rent within the 
limits prescribed in 2nd schedule as may 
be fixed by the Government in this be- 
half in quarterly instalments or as fixed 
by the Government, in advance, and if 
the lease permits the working of more 
than one mineral the State Government 
may charge separate dead rent for each 
mineral provided that the mining of one 
mineral shall not obstruct -the mining 
of another mineral: 

_ Provided further that. the Government 
may revise the rate of dead rent after 
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produced. Dead rent. is the minimum 
guaranteed amount of royalty per year 
payable as per rules or agreement under 
a mining lease. 

11. It is common ground between the 
parties that all the mining leases involv- 
ed in these writ petitions are in respect 
of minor minerals. After analysing the 
main provisions of the Act, the Supreme 
Court pointed out in Baijnath v. State of 
Bihar, (AIR 1970 SC 1436) that the Act 
takes over the control of regulation of 
mines and development of minerals to the 
Union, and that it deals with minor mine- 
rals separately from the other minerals. 
The Act provides in S. 14 that Ss. 4 to 13 
(both inclusive) do not apply to mining 
leases in respect of minor minerals. Sec- 
tion 15 (1) of the Act enacts that “the 


State Government may, by notification. 


in the Official Gazette, make rules for 
regulating the grant of quarry leases, 
mining leases or other mineral conces- 
sions in respect of minor minerals and 
for purposes connected therewith”. Their 
Lordships further held in the cited case 
that regulation of the grant of mining 


leases in respect of minor minerals and | 


for purposes connected therewith “must 
be by rules made by the State Govern- 
ment”. 

12. It will thus be seen that the State 
Government is fully competent, as a de- 
legate of Parliament, to make rūles re-- 
gulating the grant of mining leases in 
respect of minor minerals and for pur- 
poses connected therewith. So far as. this 
Court is concerned, itis settled on the basis 
of M/s. Brimco Bricks Bharatpur v. State 
of Rajasthan, (AIR 1972 Raj 145) that fixa- 
tion of royalty, for extracting minor 
minerals, for grant of a mining lease, 
undoubtedly comes within the expression 
“for purposes connected therewith” oc- 
curring in 8. 15 (1) of the Act, and that 
therefore the State Government can law- 
fully frame rules under S. 15 (1) prescrib- 
ing the rate of royalty for the grant of 
mining lease in respect of minor minerals. 

13. This view finds support from a 
Division Bench ruling of the Madhya 
Pradesh -High Court reported in Banku 
Bihari Saha v. State Govt. of Madhya 
Pradesh. (AIR 1969 Madh Pra 210). Head- 
note -(A)-in the report may be usefully 
quoted here: 

' “Section 15 (1) of the Act -` empowers 
the State Government to make rules “for 
regulating the grant of mining leases in 


. respect of minor minerals and for pur- 


poses connected therewith”. Royalty isa 
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. time: being in-the rules. framed - by. - 
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payment. to the lessor proportionate to 
the amount of the mineral worked: it is 
paid in addition to dead rent and surface 
rent and is a normal feature of mining 
leases. Royalty being a necessary con- 
comitant of mining leases, power to 
make rules for regulating the grant of 
mining leases of minor minerals ‘and for 
purposes connected therewith will neces- 
sarily include the power to make rules 
fixing the rates of royalty in respect of 
minor minerals.” 


14. It can therefore be safely conclud- 
ed on the basis of the plain language of 
Section 15 (1) of the Act and the rulings 
mentioned above that by S. 15 (1) of the 


Act, Parliament has delegated to State! - 


Government the power to make rules for 
regulating the grant of, inter alia, mining 
leases in respect of minor minerals and 
for purposes connected therewith and 
that such delegated power includes the 
power to frame rules prescribing the rate 
of royalty and, for that matter, dead rent 
for the grant of mining leases in respec 
of minor minerals. 


15. Before parting with discussion on 
this question, reference may be made to 
the argument, raised on behalf of the 
petitioners, that since Parliament has, by 
its declaration made in Section 2 of the 
Act, taken over the control of regulation 
of mines and the development of mine- 
rais to the Union, and that since Parlia- 


ment has not expressly delegated to the © 


make 

` the 
State Government has no legal authority 
to make rules fixing such dead rent. 


State Government the power to’ 


While advancing this argument, counsel — 
frankly conceded that power to make rules © 
prescribing the rate of royalty hás been | 


conferred by Parliament on the State 
Government. He however vehemently 


contented that power to fix dead rent has | 


not been conferred by Parliament on the | 
State Government and therefore the State | 


Government is not competent, undér law, 
to make rules fixing the yearly dead rent. 
Counsel referred in this connection to sub- 
section (3) of S. 15 of the Act which 
reads as under :— 

' “Phe holder of a mining lease or any 
other mineral concession granted under 
any rule made under sub-section (1) shalt 
pay royalty in respect of minor minerals 
removed or consumed by him or by his 
agent, manager, employee, contractor’ of. 
sub-lease at the rate prescribed for- the 
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4A. The petitioner filed this writ peti- 
tion: under Article 226 of. the Constitution 
of India challenging -the increase of yearly 
dead rent in the.manner as :stated above. 
The grounds:on which the increase . is 
challenged and which were the only ones 
pressed at the time of . arguments have 
already been stated in the form of’ two 
legal issues in the opening paragraph . of 
this. judgment. * © i 
5. In its return, filed in answer to this 
petition, the State of Rajasthan pleaded 
that under :the Rules, framed by it in ex- 
ercise of the powers conferred by S. 15 of 
the Act, it has the legal authority to levy. 
and collect dead rent, and that the dead 
. rent can be legally levied and collected at 
a rate higher than the rate prescribed in 
Second Schedule of the Rules. 


8. As already stated, the first question 
which falls for determinations whether 
the Government of Rajasthan is authoris- 


ed by law to levy and collect dead rent. 
Before going into the relevant provisions 


of law bearing on this question, it will be 
helpful to understand as to what is meant 
‘by dead rent in a general sense. Earl 
Jowitt in his Dictionary of English Law 
(second edition), page 555, says that dead 
rent is “a.term sometimes used in mining 
leases, in contradistinction to a. royalty, 
to denote a fixed rent to be paid whether 


the mine ‘is. productive or not”. Rent. in, 


law is a periodical payment due from: a 


tenant for the use. of land, building. or 
other property. Royalty. is a kind-of rent - 


which the lessor of a mine, quarry, brick 
works or similar property charges from 
the lessee, the charge varying with the 
quantity of minerals etc. produced during 
each year. Dead rent is thus.a kind of 

ineral rent or royalty, with. this. differ- 
ence that the rent, called. royalty, is a 
varying charge based on the value of the 
product, and the rent, called dead rent, 
is a minimum annual payment, which . is 
usually not enforced if the amount pay- 
able as annual royalty is more`than the 
amount of dead rent fixed for the year. 






of which ‘dead rent’. is a. species. . 


7. It will be presently seen that the 
Rules. define “royalty” and.“dead rent” 
on the lines of the general meaning’ of 
these expressions as explained above, Be- 
fore we notice the definitions, it is note- 
worthy that this Court consistently held 
the view, even before the promulgation of 
the Rules and the definitions contained 
therein, that royalty is, inter alia, a charge 
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by the owner ‘of the minerals from: :those 
to whom he.gives the concession to re- 
move the. minerals, and the charge is on 
production, the rate being fixed .accord- 
ing to weight or the value of the produce. 
(see, for example, . Bherulal v..State of — 
Rajasthan, AIR 1956 Raj 161 and Income- 
tax Commr. v. M/s. Ramlal. and Sons, 
AIR 1964 Raj 152 (FB). 

8. A Division Bench of the Punjab and 
Haryana High Court expressed a similar 
view in Shanti Saroop Sharma v. State, 
(ATR'1969 Punj & Har 79) that royalty is. 
more akin to rent and that it cannot be 
classed as tax or fee. The contrary view 
expressed by the Patna High Court in 
Laddumal v. State, (AIR 1965 Pat 491) 
that the royalty is a tax was expressly 
dissented from by the Punjab & Haryana 
High Court in Shanti Saroop ‘‘Sharma’s 


-case (Ibid), and if-I may say so with 


respect, for obviously good reasons. 
Royalty has a basis in the contract be- 
tween the lessor and the holder of a 
mining lease and, therefore, it is not a 
compulsory charge in the nature of a tax 
or impost. The ‘compulsion regarding 
mihimum and maximum rate of dead rent 
or royalty etc. works as, respects the 


public servant who grants the “lease | on 


behalf of the State, and not as respect the 
grantee, for the: grantee is at liberty not 
to accept the lease if the rate of | dead 
rent or royalty: as prescribed by ‘the re- 
gulatory law is not acceptable to him. 
`9. The Rules. (see Rule 3) define 
‘royalty’ and.‘dead rent’ as under: 


- “Royalty” means. the. charge payable 
to the Government in respect of the ore 
or mineral.excavated, removed or utilized 
from any. land as prescribed in Schedule I. 

“Dead rent’ means the ‘minimum 
guaranteed amount of royalty per’ year 
payable as per rules or agreement under 
a mining lease.” a ee i 
Schedule I -of the Rules which deals with 
rates of royalty on' different minor mine- 
ralg prescribes such rates per tonne of 
the mineral excavated. Schedule TI deals 
with rate of dead rent on minor minerals. 
The rates can'‘be fixed within the’ limits 
of a minimum and maximum rate as pre~ 
scribed therein. ` i 

10. These definitions, considered in 
the light of the general meanings of 
Toyalty. and ‘dead rent’ as explained 
above leave no manner:of doubt that 
royalty is a kind of rent which the lessor 
of a mine charges from the lessee, vary-] - 
ing with. the quantity of the... minerals 


` 
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rate exceeding ‘rate Prescribed in Second 
Schedule. 


It is clear’ from R.. 4B (3) of Rules that 


the executive authority of the Government. 


granting the mining’ lease in respect of 
minor minerals is free to fix'`the rate of 
yearly dead rent within the limits spe- 
cified in Second Schedule. In other words, 
he may fix the rate in his discretion, but 
in doing so he cannot fix it lower than 
the minimum rate and- higher than the 
maximum rate specified in Second Sche- 
dule. The letter dated 5-11-1979.of ‘the 
Deputy Secretary, Government. of Rajas- 


than in Mines (Group IV) Department to . 


Superintending Engineer, Mines and -Geo- 
logy Department carries no more weight 
in the eye of law than the executive fiat 
of a superior authority addressed to its 
subordinate. Without amending the rates 
in the Second Schedule by following the 
procedure prescribed‘ for making rules, 
the State Government cannot act on the 
basis of its own. fiat expressed through 
one of the departmental Secretaries. The 
increase of dead rent while sanctioning 
renewal of lease must abide by the maxi- 
mum and minimum limits as prescribed 
in Second Schedule. If the increase order- 
ed exceeds the maximum limit in Second 
Schedule, it is illegal and invalid. 


(Paras 19, 21; Ze). 


Cases Referred: Chronological Paras 
AIR 1978 Andh Pra 453 16 
ATR 1972 Raj 145 | _ 12, 15 
AIR 1970 SC 1436 ~ et 
AIR t969 Madh Pra 210 13 
AIR 1969 Punj & Har 79 2 8 
AIR 1965 Pat 491 | l 8 
AIR, 1964 Raj 152 (FB) y 
AIR 1956 Raj 161 7 


M. I. Khan, Govt: Advocate and G. G. 
Sharma Addl. Govt. Advocate, for the 
State. 


ORDER :— This judgment ` will deal 
with S. B. Civil Writ Petition No. .955.of 
‘1980 and the companion petitions listed 
above. The respective petitioners are all 
holders of different mining leases under 
the Mines and Minerals (Regulation and 
Development) Act, 1957, which will here- 
inafter be called the Act and the Rules 
made thereunder. Two common questions 
of law arise in these petitions and the 
same may be stated as under:— — « 

i. Whether the Government of Rajasthan. 
is authorised by. law to levy and collect 
dead rent? 

ii. If so, whether the increase in the 
yearly dead rent, made by the Govern- 
ment while sanctioning renewal of the 
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leases in question exceeds the maximum 
limit prescribed my law, sa is ‘therefore, 
ae 

2. Te is not- necessary to- recapitulate 
here the pleadings of the parties in all 
the petitions. Stich recapitulati6n may be 
made only in respect of the pleadings in 
S. B. ‘Civil Writ Petition No. 955 of 1980 
as typical of all the petitions. Atma Ram 


-Bilochi is the petitioner in that case. By 


an instrument of - lease, executed on 
April 7, 1975, he was granted a 
mining lease for excavating marble 
from ah -area measuring 7200 square 
meters Îor'a term of five years. The rate 
of dead rent fixed under the then extant 
rules was Rs. 2.75 per 10 square metres. 
Thus. the total dead rent, payable by the 
petitioner-in respect of the entire area of 
7200 square metres, calculated at the rate 
of Rs. 2.75 per 10 square meters, worked 
out to Rs. 1980/- only. 

. 3 The petitioner applied for renewal 
pf the said lease in accordance with the 
provisions of Rule 17, Rajasthan - Minor 
Mineral Concession Rules. 1977. (herein- 
after called the Rules). The Rajasthan 
Government sanctioned renewal of the 
lease for a period of five years on the 
condition, inter alia, that the petitioner 
shall pay. yearly dead rent of Rs. 15960/- 
instead of Rs. 1980/-. In terms of Rule 19 


of the Rules, the Government notified the © 
petitioner, vide the letter of sanction it- 
self, that if he did not execute the formal , 


lease within three months of the date of 
receipt of the sanction, the lease shall be 
deemed to have been revoked. 

4. On enquiry by the petitioner as to 
the rationale of this abnormal increase in 
the. yearly dead rent from Rs. 1980/- to 
Rs. 15,960/-, he discovered that the same 


had ‘been done on the authority of a 
letter, dated, November 5, 1979, from the 


Deputy Secretary, Government of Rajas- 
than in the Mines (Group IV} Department 
to the Superintending Engineer, ‘Mines 
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and Geology Department, Udaipur. The 


impugned letter which is reproduced in 
the petition reads: 

‘The formula of renewal of dead rent 
will have to be what has recently been 


“decided in the case of Assoclated Stone 


Industries, Kota. This in other words, 
means on renewals, the dead rents will 
be calculated at plus 40% of the existing 
dead rent and the maximum excess 


royalty paid in any of the preceding. 


years. The original dead rent shall be re- 
ckoned @ Rs, 5.50 per 10 sq. meters”, 
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all writs, directions can be issued to ac- 
hieve that ideal object of doing justice 
in case, this Court, in a given situation, 
is convinced that the dictates of justice 
warrant it. I am, therefore. of the opinion 
that the plea that the student could not 
attend the classes because of the impugn- 
ed order, which has been quashed cannot 
be used as a weapon by the University 
for debarring him from appearing in the 
examination, once this Court comes to the 
conclusion that the impugned order is bad 
in law. 


49. It is not to be forgotten that in 
matters of passing orders under the dis- 
ciplinary proceedings of unfair means of 
Ordinance 152, the University should act 
expeditiously and the fact that in this 
case. about eight months were taken, 
though for which there may be justifica- 
tion so far as internal working of the 
University is concerned, that would cer- 
tainly waive this Court while deciding 
the question of relief. The. delay caused 
in this respect cannot be allowed to come 
in the way of the career of the student, 


once this Court comes to the conclusion 


that the impugned order cannot be sus- 
tained. 


50. For all the above reasons this writ 
petition succeeds and is hereby accepted. 
The impugned orders dated 29-2-1980 
(Ex. 13), 12-3-1980 (Ex. 14) and dated 
13-6-1980. (Ex. 19) are quashed. The re- 
spondents are directed first to declare the 
result of the petitioner for the first year 
T. D. C. (Commerce) Examination, 1979, 
and then if he passes that examination, 
to further allow him to appear in the 
Second Year Examination at the time of 
supplementary examinations are held for 
the students who regularly appeared in 
the examinations in July, 1980. Mr. 
Mathur, learned Advocate for the Uni- 
versity prays that the ten days’ time may 
be allowed to declare the result of the 
petitioner for the First Year TDC (Com- 
merce) Examinations held in 1979, in view 
of the coming holidays. The prayer is 
reasonable and time up to 27th October, 
1986 is allowed. 


S1. The net result is that this writ 
petition is allowed as indicated above 
without any order as to costs. 


Petition allowed. 


Atma Ram Bilochi v. State 


Raj- 197 


_ AIR 1981 RAJASTHAN 197 
(JAIPUR BENCH) 
K. S. SIDHU, J. 


Atma Ram Bilochi and others, Peti- 
tioners v. State of Rajasthan, Respondent. 


Civil Writ Petn. Nos. 955, 933, 951 to 
954, 956 to 958, 973 and 989 of.1980, D/- 
8-8-1980. 


(A) Mines and Minerals (Regulation 
and Development) Act (1957), S. 15 — 
Rajasthan Minor Mineral Concession 
Rules (1977), R. 3 — Words “royalty” and 
“dead rent” — Connotation —- Govern- 
ment of Rajasthan is authorised by law 
to levy and collect dead rent. 


The Government of Rajasthan is auth- 
orised by S. 15 (1) of the Act to make 
rules and it has made Rajasthan Minor 
Mineral Concession Rules prescribing the 
rate of royalty and dead rent for grant of 
mining leases in respect of minor mine- 
rals. 

By 5. 15 (1) of the Act, Parliament has 
delegated to State Government the power 
tc make rules for regulating the grant of, 
inter alia, mining leases in respect of 
minor minerals and for purposes con- 
nected therewith and that such delegated 
power includes the power to frame rules 
prescribing the rate of royalty and, for 
that matter, dead rent for the grant of 
mining leases in respect of minor minerals. 
S5. 15 (3) on the other hand deals with 
payment of royalty by lessee on minor 
minerals removed or consumed by him or 
his men at the rate prescribed in rules 
framed under S. 15 (1). ATR 1969 Punj 
and Har 79, AIR 1970 SC 1436, AIR 1972 
Raj 145, Rel. on; AIR 1978 Andh Pra 453. 
Dissented. (Paras 12, 14, 18) 

‘Royalty’ is a kind of rent which the 
lessor of a mine charges from the lessee 
varying with the quantity of minerals 
produced. ‘Dead rent’ is the minimum 
guaranteed amount of royalty per year 
payable as per rules or agreement under 
a mining lease. Royalty is a generic term 
which also includes dead rent and there- 
fore any power conferred on State Gov- 
ernment in relation to royalty also in- 
cludes, by necessary implication such 
power in relation to dead rent. 

(Paras 6, 10, 17) 

(B) Rajasthan Minor Mineral Conces- 
sion Rules (1977), Rr. 17, 18 and Second 
Schedule — Increase of dead rent while 
sanctioning renewal of lease — Validity 
— Government cannot fix dead rent ata 
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and the petitioner “cannot be made to 
suffer for that. He also invited my atten- 
tion to the judgment of this Court in 
Mirza Shokat Beg’s case (AIR 1979 Raj 
37) (supra), where even though the answer 
books were destroyed and according to the 
schemes and Ordinances of the University, 
third reassessment/valuation was not 
possible, yet the Court observed as 
under :— l ; 

“The examinees were deprived of. the 
right of getting their answer books exam- 
ined by the third examiner with no fault 
of theirs. They were, therefore, entitled 
to get their result-sheet computed on the- 
besis of the advantageous marks given by 
any of the two examiners. This was in 
consonance with the principle of equity, 
justice and fair play. The University could 
- not put the examinee to disadvantageous 
position on account of its own fault.” 

(H. N.) 

45. In the instant case, this controversy 
need not ‘detain me any further because 
at the time of consideration of the stay 
application, question of examination which 
was going to be a conducted from Tth 
July, 1980 and in which the petitioner 
watned to appear provisionally in -the 
second year TDC Examination, was alive. 
Sc far as question of quashing the order 
of cancellation was concerned, there. was 
no occasion for obtaining an undertaking 
for appearing in the examination of first 
year TDC (Commerce) now because those 
examinations were conducted in 1979 and 
the marks are available and on quashing 
of the impugned order dated 29-2-1980 
(Ex. 13), all that was required to be done, 
is to announce the result as per the marks 
obtained in 1979. 

46. During the course of dictation of 
the judgment, Mr, Mathur, learned coun- 
sel for the University pointed out that 
the undertaking was given for permitting 
the petitioner. in supplementary examina- 


tions on the’ assumption that if the Court 


finds that the punishment is. excessive 
then maintaining the cancellation of the 
examination for 1979, punishment may be 
reduced to that only and he may be al- 
lowed to appear again in 1980 at least. 
Since Mr. Mathur submits that he gave 
‘undertaking in this background and with 
this intention, this Court would not in- 
terpret undertaking in any other manner, 
although initially I had an impression that 
the undertaking was given for permitting 
the petitioner to appear in the Second 
Year T. D. C. examination because prayer 
of the petitioner was only for that and 
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‘the reply also. It was contended by the 
University that unless-the order of can- 
cellation of examination of First Year 
TDC (Commerce) -is quashed, there can- 
not be any question of permitting the 
petitioner for appearing in the Second 
Year TDC examination. 


47. Be that as it may, it would be in 
all fairness, proper to accept the interpre- 
tation of undertaking of Mr. Mathur him- 
self,-who is a senior counsel of this 
Court, as to in what particular impression 
he gave undertaking. I would, therefore, 
not like to base my judgment on this 
undertaking. i 


48. However, question which comes 
for consideration, is that as held in the 
judgment of Mirza Shokat Beg’s case (AIR 
1979 Raj 37) (supra), relevant portion of 
which has been extracted above, once it 
is held that the cancellation of the exam- 
ination is liable to be quashed, student 
should not be deprived of his . normal 
right to appear in the examination of 
Second Year TDC (Commerce) provided as 
per the result of the first year TDC exam- 
ination he. becomes eligible to be promot- 
ed to second year TDC. Though in the 
slight different context this Court made 
above observations and held that the Uni- 
versity could not put the examinee to dis- 
advantageous position on account of its 
own fault. If this relief is not given now, 
result of it would be that although order 
has been quashed but student would be 
punished and one precious year of his life 
would be lost. Would it not be the punish- 
ment to the student without there being 
any finding of unfair means either by the 
University as the order of the University 
has been quashed by this Court? Would 
it not be’ reaffirming the punishment in- 
directly after quashing it directly. Would 
it not be a situation where the Court would 
become helpless spectator and would per- 
petuate injustice. Ordinances of the Uni- 
versity are meant for the regulation of 
the -studies and normally they ~ would 
govern the: internal matters of the Uni- 
versity. However, where a case comes 
before the Court, in which this - Court 
under Art. 226 of the Constitution o 
India feels that ends of justice would be 
met by giving a particular relief, hyper- 
technical provisions in the shape of Rul 
or Regulations or Ordinances cannot with- 
hold the relief which this Court wants t 


give. Article 226 of the Constitution pr 
vides unfettered powers to this Court an 
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all sufficient specification of the charge 
and itis difficult to hold that the petitioner 
could make out from the queries ‘of. ‘the 
inquiry officer the real case which she had 
tó meet.” (From para 10.of Ra} LW) : 
(From para 9 of AIR). © > s 
36. It would thus be ‘seen that in” the 
instant case, the minimum procedure: ad- 
opted in Indra Methi’s case (supra) which 
was held to.be against the principles of 
natural justice, was not even adopted and 
therefore, the impugned order is vitiated 
‘being in violation of principles: of natural 
justice. It is further vitiated because no 
Case whatsoever of any of the unfair 
means as contemplated by cl (1) Gi) of 
Ordinance 152 has been made out against 
the petitioner. a a ee 
_ 37. It is not necessary to discuss, in 
details, the principles enunciated: in- the 
various judgments or, decisions relied 
upon by Mr. Mathur because as indicated 
in the beginning, all that they say, is that 
High Court should not take up its role of 
an Appellate Court in making up judi- 
'- gal review of the allegations about the 
‘mfair means adopted by a student ‘and 
the punishment warranted in pursuance 
thereof. Even if there would have heen 
slightest material on record tó, justify the 
cancellation of the examination of the 
petitioner, I would never interfere in this 
matter, but since there is complete ab- 
'|sence of material and since no opportunity 
whatsoever. as contemplated and as, re~ 
quired by principles of natural- justice, 
has been given to the petitioner as per the 
above discussion, there is no escape but 
to. quash the impugned orders (Ex. 13, 
\Ex, 14 and Ex. 19), ' | = 


38. The next question which arises for 
consideration is that what relief should 
be given to the petitioner.. The narration 
of the events mentioned in the beginning 
of, this judgment and the datas would 
amply show that whereas the examination 


e 


were held on ,22-5-1979 and the result 


was declared on 18th August, 1979, the 
impugned ‘order (Ex. 13) dated 29-2-1980 


-was passed. At the time of admission of . 


this writ petition, a stay order was passed 
‘in the following term on 7-7-1980:— . 
"Heard learned counsel for the parties, 
In view of the-facts and circumstances of 
the case, the main writ petition should 
be listed for hearing on 15th July, -1980 
since it- relates to the examination òf a 
student. E i l 
Mr. C. M. Mathur, learned counsel for 
the University óf Rajasthan undertakes 
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that in case, writ. application is allowed 
and any. order is passed permitting hold- 
ing of the examination.of the petitioner, 
then even though the regular examinations 
may be over, University: would allow the 
petitioner to. appear in the- supplemen- 
tary examinations in all the subjects as 
per directions of the. Court,:as if examina- 
ions are regular one. - -> 

In view of this undertaking of.. Mr. 
C. M. Mathur, no further orders are re- 
quired on the stay application. Let this 
case be put up for hearing on 15th July, 


‘1980 immediately after part-heard cases.” 


39. In the stay application, prayer of - 
the petitioner was that the result. of Ist 
year T. D.:C. (Commerce). 1979 examina- 
tion, should be provisionally declared and 
the petitioner would be allowed to appear 
in the 2nd year T. D. C. examination 1980 
provisionally which are going -to com- 
mence on 7th July, 1980. . 

40. Mr. Mathur filed reply to th 
stay petition. In the reply, it was pointed 
out that by virtue of Ordin- 
ance 202 of the University, un- 
less a candidate passes First Year TDC 
Examination of the University, he is not 
entitled to’ secure admission in Second 
Year TDC or to appear in the Examina- 
tion of Second Year TDC. 


41. It was further pleaded.in the reply 
that in the instant. case, till the order 
dated 29-2-1980 is not quashed, the ques- 
tion to appear in the Second Year TDC 
(Commerce) Examination does not arise. 
- 42.. It was also. contended in the reply 
that there is no provision under the Uni- 
versity Act to provisionally allow á can-, 
diate to appear in the Examination of 
Second Year TDC Examination without 
qualifying the examination of First Year 
TDC as required under Ordinance 202. - 

43. During the arguments of. the writ 
petition, when_the question of granting 
relief was discussed, Mr. Mathur vehe- 
mently submitted that unless a candidate 
regularly takes admission in the second 
year TDC and attends the classes, he 
cannot be allowed. to appear in the exam- 
ination. It was argued that even if the 
impugned order Ex. 7 is quashed then 
also the maximum relief, which can be 
given, is that his result of the Second 
Year T. D. C. Examination would be 
declared. . 

44. Mr. Calla, learned counsel for the 
petitioner, contrary. to the submissions of 
Mr. Mathur argued ‘that delay in ‘disposal 


‘of the unfair means proceeding was on 


account of the University’s 


proceedings 
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152 can be invoked, respondents cannot 
hold the ' petitioner. guilty of using. un~ 
fair means in connection with the nes 
sity examinations. i 


33. So far as 'giving of assistance to 
Suresh’ Kumar ‘Chautiya ` is concerned, 
there is no charge and. therefore, it is not 
necessary for me to examine the alterna- 
tive arguments of Mr.’ Mathur, in case of 
exact similarity of answers. of the two 
answer books’ of the petitioner and 


Suresh Kumar Chautiya, either the peti- 


tioner has -‘received/taken assistance by 
copying from‘the answer ‘book of Suresh 
Kumar Chautiya or giving . assistance 
by, permitting ‘Suresh Kumar Chautiya. 
to copy from his answer books. If there 
would have been the charge on this point 
then I would certainly have examined 
the contention of Mr. Calla that there 
can be the third source of copying also, 
and further submission that there can’ be 
a case where Suresh Kumar Chautiya 


might have left his answer book blank, 


and after the examination was over the 
other agency might have with intention 
of obliging Suresh Kumar Chautiya got 
answers recorded in the blank “answer 
book with the help of answer book of. the 
petitioner and for which the petitioner 
could not have any knowledge. These 
alternative submissions of. Mr. Calla may 
or. may not cut any ice in a given case 
but cannot be said to ‘be frivolous and’ 
vexatious. However,’ the contingency of 
examining them. would have arisen, only 
if there would have been any -charge 
against ‘the petitioner ‘that he ‘has allow- 
ed Suresh Kumar Chautiya to copy from 
his answer book. The question put to the 
' {petitioner ‘whether he is of ‘the opinion. 
that it was Suresh Kumar Chautiya who 
was copying his answer book fails to ful- 
fil the requirement of the precise valid 
charge on this point and cannot be used 


to make up this serious important lacuna , 


left by the respondents. 

34. It is all the more so because m 
spite of the fact that the petitioner: has 
requested ‘again and again 
spondents to make him known reasons for 
withholding result and half a dozen re- 
presentations have been sent either by the 
petitioner or by ‘his father either in the 
form of letter or telegram to the respon- 


dents, at no point of time, any communi-. 


cation was sent by the respondent-Uni- 
versity ‘expressly mentioning that the 
result is being withheld on account of the 


charge that he has either copied from the- 


answer book of Suresh Kumar Chautiya 
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or that he has allowed Suresh Kumar 
Chautiya :to get answers copied from his 
answer-book. Even any indirect:intimation 
was not given. Not only that, but even 
in ‘the final .order“which ‘has been passed; 
all that has been said, is that he is guilty 
of .using unfair means. without precisely 
pointing out what was the unfair means, 
for which he has been held to be guilty. 
Even the Standing Committee,: which con- 
ducted the’ proceedings on 27-11-1979, did 
not specify whether it was- petitioner 
who copied: from’ the answer book. of . 
Suresh Kumar Chautiya and all that was 
said, was that “the Committee is con- 
vinced that the two ‘candidates (this can- 
didate and another -candidate having 
R. No. 5113) have copied from each other.” 
This finding of the Committee is equally 
vague .and fails to specify whether the 


. petitioner was responsible for giving as- 


sistance or taking assistance as conten: 
ane by the O: 152. 


35. On a careful and thoughtful con- 
sideration of the entire record produced 
by the University, it is obvious that the 
University authorities have not given a 
clear finding at any stage of the proceed- 
ings commencing from the examination 
and ending. with the order of the punish- 
ment:as.to whether the petitioner was 
responsible for giving assistance or he was 
responsible for receiving and taking as- 
sistance as contemplated by O. 152. In my 
opinion, a clear and categorical finding 
on this point is a condition precedent be- 
fore punishment provided in the Ordin- 
ance is inflicted on the student.-lt should 
not be forgotten that in the case of Indra 
Methi (1974 Raj LW 230: AIR 1975 Raj 
116) (supra) this Court discussing this v 
crucial point observed as under: 


“The show cause notice also did not ’ 
specify the particulars of unfair means 
alleged to have been resorted to by the 
petitioners in the ‘subject of . arithmetic. 
The enquiry officer. merely inquired as to 
whether the petitioner copied from the an- 
other candidate or whether she allowed 
the another candidate to copy from her 
answer books but did not ask whether 
they copied from a common source. All 
that can be gathered from the statement 
of the petitioners before the enquiry off- 
cer is that information was elicited from’ 
her as to the fact whether her answer 
tallied with another candidate’s answer 
and whether she allowed copy or had copi- 
ed from the answer book of the another 
candidate. This in my opinion is not at 
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27. The crucial question which is to 
be considered, is that in the absence of 
any such prior intimation of allegation, 
the examination of the student, which 
was conducted by the Standing Commit- 
tee and which is Annexures R. 5 & R. 6, 
was such that it can safely be held that 
the respondents have complied with the 
requirements of the basic principles of 
natural justice in such a case. The rel- 
evant question which was put to the 
student is as under: 

_ (This matter being in. vernacular we 
repret that we have to omit it as we have 
no facilities for printing it—Id.) 
This allegation was denied by the peti- 
tioner and he asserted that he was sitting 
in the front row and Suresh Kumar 
Chautiya was sitting behind him. The 
petitioner further asserted that: he gave 
answers of his own and never copied 
from the answer book of Suresh Kumar 
‘Chautiya. Another question which may 
have some relevancy, was as under: 

(This matter being in vernacular we 
regret that we have to omit it as we 
have no facilities for printing it—Ed) 
The answer to this question was that 
he had no such knowledge. All other 
questions in Annexure R. 5 and R. 6 are 
in the form of cross-examinations, in 
order to elucidate, why there was exact 
similarity between two answer books of 
the petitioner and Suresh Kumar Chau- 
tiya. Consistently, the petitioner had 
shown ignorance and denied the allega- 
tion. The petitioner has asserted in all 
answers that he was busy with answer- 
ing to questions and he could hardly com- 
plete all the answers. 

28. It is significant to note that even 
after providing possible latitude to the 
University, one cannot escape noticing 
that leaving aside the absence of convey- 
ing. of any allegations earlier, even dur- 
ing this lengthy cross-examination, it was 
not put to the petitioner that there is a 
charge against him that he allowed ans- 
wers given by him in his answer book to 


be copied by Suresh Kumar Chautiya. ` 


This assumes importance because the 
minimum requirement of principles of 
natural justice would warrant that at 
least student must -be told about the 
charge or the allegation of which he is 
liable to be punished. The question of 
making him known ‘evidence or material 
to be used against him, comes later on. 

29: -From the above, it is obvious that 
all.that was alleged, as per the question 
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reproduced above, was that there is a 
charge against him that he has copied 
from the answer book of Suresh Kumar 
Chautiva. i 

30. This charge having been denied it 
is ta be seen whether there is anything 
in the examination (Annexures R.. 5 
and R. 6) or otherwise, on which it can 
be said that the charge is proved though 
this. Court would not enter into the ap- 
preciation of the material or the evidence 
on record, 

31. As per the facts, which are not in 
dispute, sole material, which is being re- 
lied upon by the Standing Committee and 
so here also by the University now, is 
that the answers in the two answer books 
are identical and that is not possible un- 
less the copying is done. This, of course, 
is true and on a perusal of the two ans- 
wer books, I am also convinced that the 
submission of Mr. Mathur, in this re- 
spect that the identical answers of all 
questions and that too word by word in 
the two answer books were not possible. 
unless there has been copying. However, 
the important snag in the submission off. 
Mr. Mathur is that it is not copying as 
such which is unfair practice or means in 
itself. The ordinance expressly mentions 
that it is giving or recéiving assistance in 
answering the question-papers from any 
other candidate, which is an unfair means 
under the provisions of Ordinance 152. 
This postulates voluntary deliberate act 
of a student either to give 
assistance or to receive assistance. By 
mere fact that the.two answer books ar 
found having identical answers, it canno 
be said that the petitioner received assis- 
tance from Suresh Kumar Chautiya. Since 
the charge in the instant case, is that the 
petitioner received assistance in and from! 
the answer book of Suresh Kumar Chau 
tiya, mere similarity in the answers! 
though being enough to raise a presump- 
tion of copying either by each other or, 
from the third source, cannot be enoug 
for raising a presumption that. it was th 
petitioner who received assistance from 
Suresh Kumar Chautiya by copying his 
answers. MS 
32. It would thus be seen that the pre- 
sent case falls in the category of no a 
dence, so far as the charge of receiving 
assistance in the matter of copying from 
Suresh Kumar Chautiya by the peti- 
tioner, is concerned.. As it is only when 
one of the act either of receiving or .giv- 
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ing assistance is proved that Ordinance | 
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plain-and- defend himself against that 
material: and while doing so, he can 
produce any oral or. documentary evi- 
dence, if he desires to do so in support 
-of his evidence. 


17. “In: Indra Methi v. Board of Second- 
_ary Education’s~case (1974 Raj LW 230): 

(AIR 1975 Raj 116) (supra), this Court 
has occasion to deal with a case of mass 
copying by 29 students, whose examina- 
tions were cancelled and who were de- 
barred from appearing in the examina- 
tion of the next year also. The grievance 


was made, that no reasonable opportu-. 
nity was afforded to the petitioners and 


therefore the principles of natural jus- 
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tice were violated. This Court discussed - 


number of judgments, relied upon by 
the rival parties and ultimately decided 
the exact scope of opportunity in para 9 
(of Raj LW): (Para 8 of AIR) in the fol- 
lowing terms: 


“9, From the foregoing discussion it 
would appear that firstly, the person af- 
fected should be apprised of ‘the charges 
of unfair means against him as in the ab- 
sence of a clear notice of the charges 
against him the person affected is placed 
at a great handicap to defend himself 
and such a procedure falls below the 
accepted standard of procedure of fair 
hearing; secondly, it cannot base its 
decision on materials unless the person 
against whom they are sought to be utilis- 
ed has been given an opportunity 
to. the delinquent to explain 
the circumstances appearing against him.” 


18. The Court further held that there 
was no statutory exclusion of the princi- 
ple of natural justice expressly or-.by 


A.LR. 
T VARY in the facts of the: present 
case, í 


21. So far as the eni case is con- 
cerned; . the procedure for dealing with 
the cases of the unfair means used by the 
students is governed by the Ordinance 
No. 152. Sub-clause (2) of Ordinance 152, 
gives the procedure to be adopted at the 
centre, where the examinations are be- 


ing held if a candidate is suspected using 
~ unfair means ag defined in clause (1). This 


clause (1) is not relevant for our pur-- 
poses, admittedly. in this case nothing 
was done. 

22. A study of clause (2) and its sub- 
clauses, shows that the Ordinance mak- 
ing authority contemplated the unfair 
means detection at the centre itself and 
therefore, procedure provided is based on 
the report of the Centre Superintendent i 
or the Centre In charge. 


23. In the instant case, since the ad- 


_ mitted position is that no .detection was 


implication according to the statute which ` 


was Chapter X of the Regulation, in that 
case, 


19. On facts, since it was found that 
the show cause notice did not specify the 
particulars of unfair means alleged to 
have beem used and as the enquiry ó- 
cer merely inquired as to whether the 
petitioner copied from the answer book 
of another student or whether she al- 
lowed to copy from her answer book but 
did not ask whether they copied from a 
common source, it was held that there 
was no sufficient compliance of the re- 
quirements’ of providing’ reasonable op- 


portunity and consequently the princi- 


ples of natural justice were violated. 


- 20. I have mentioned: the facts of this 
case, -in` details, because it happens to be 


a case of copying and it-has got great. 


made at the time of he examination con- 
ducted by the Centre In charge or the 
invigilator, therefore, the procedure pre- 
scribed in this sub-clause (2), in ‘terms, 


cannot apply. 


24. Mr. Mathur, learned Advocate for 
the University, in view of the above, sub- 
mitted that the principles of natural jus- 
tice alone would govern the instant case 
as the Ordinance 152, in terms, is not ap- 
plicable because of the peculiar facts of 
this case. 

25. It is, therefore, to be seen whe- 
ther in view of the submission of Mr. 
Mathur that principles of natural justice 
would apply and the Ordinances in 
terms, cannot apply, the requirement of 
principles of natural justice have been 
met in the instant case or not? 
.. 26. Without repeating the details of 
correspondence which ensued between 
the parties, it can safely be mentioned 
that so far as correspondence is con- 
cerned, no information was given by the 
letters and at no point of time, petitioner 
was informed that there is an allegation 
against him that in the examination of 
English subject, he has copied the ans- 
wers from the answer book of any other. 
student nor in any of the letters ex- 
changed, petitioner was informed that he 
has allowed -any other student, to copy 
answers given by him in the examina- 
tion of English subject. Since there-~is 
no dispute on this point, it would. not þe 
necessary to extract from all. the corres- 
pondence to substantiate the above, ` 
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each other cannot provide proof of al- 
legation \that. the petitioner used unfair 
means of copying. It was pointed out 
that the petitioner - was. sitting. ahead in 
the front row of- the other student whose 
answer book is said to contain similar 
answers and since it is alleged and also - 
shown by the answer books, photostat: 
copies -produced . by. the . University that 
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unfair means and moreover, tallying with - 


‘Appellate Court ‘for appreciating evi-|. 





dence produced before the Standing Cóm- 
mittee and in the matter of the Univer- 
sity, which is an autonomous body under - 
the law, no_interference should be done 
by this -Court merely on the ground that 


the two answer books contained. exactly.: + & question posed and answered was not — 


same answers, word to word, it, was im- 
possible for a student sitting on the front 
row to have copied from the student’s 


‘answer. book sitting. behind him. It was, 


also pointed out that Annexure’ 8 goes to 
show’ that-the ‘petitioner is a brilliant ` 
student so far as English subject is con- 
cerned, he has all through secured very 
high marks ranging. from 82% .in 8th 
Class, 79% in ninth class, 70% in tenth 
class and 64% in ith class. In compari- 
son to’ it, other’. student, whose Roll 
No. 5113 is Iird Divisioner and he was 
sitting behind the petitioner on the day - 
the examination of the. English subject 
was conducted. On the above premises, 
it was argued that not only, there-is 


complete lack of evidence and ‘it’s a case- 


of no evidence’ for proving the allegation 
‘of copying, against the petitioner but the 
circumstances mentioned above, rule out 
any such possibility of copying by the 
petitioner. Mr. Mathur, in reply to the 
above contention of Mr. Calla, submitted 
that whether a student, himself, copies 
from the answer book of the other- stu- 
dent or allows some other student to 
copy from his answer book, . resultant 
position is the same and he is guilty of 
using unfair means. My attention was in- 
vited to šub-cl. (1) ey of O. 152 which 
reads as under:— 


O. 152. UNFAIR MEANS IN CONNEC-. 
TION WITH THE UNIVERSITY EXAMIN-. 
ATIONS. 

(1) Unfair means shall include the od 
lowing: 

(i) not relevant here. si 


(ii) giving or receiving assistance in 
answering the question-papers from any 
other candidate, person in the examina- 
tion hall or “outside during the examina- 
tion Bonia 


13. It was contended: that whether a 
student gives assistance or receives as- 
sistance, is the same and he is'liable to be 
punished for using unfair . means in the 
same : manner as the Ordinance makes no 
difference between the two, .- 


in proper form or that two views can be 
taken of the evidence produced before 
the Standing Committee Reliance was 
also placed on’.the judgment of the Sup- 
reme Court in Prem Prakash Kaluniya v.. 
Punjab University, (1973) 3 SCC 424: 

(AIR 1972. SC 1408); Board of High 
School Edu. U. P. v. Bagleswar Pd. 
(1963)'3 SCR 767 : (AIR 1966 SC 875);. 
‘Ramesh Kumar v. ‘Punjab University’ 
AIR 1973 Punj 157 and Suresh -Koshy 
Georage v. University of Kerala, AIR 
1969 -SC 198:> = 


15. Mr. Calla, learned ` Advocate for 
the petitioner invited my attention to the 
judgment of this Court in „Indra Methi v. 
Board of. Secondary Education Examina- 
tion. Rajasthan, Ajmer, 1974 Raj LW 230: 
(AIR 1975 Raj 116) and Mirza Shokat 
Beg v. University of Rajasthan AIR 1979 
Raj 37 and recent: unreported judgment ` 
of Sanjay Lobo v. University of Rajas- 
than (Civil Writ Petition No. 874/80, 
decided on 28th May, 1980): (since report- 
ed ‘in ATR 1981 Raj 69). The consistent 
view taken by ‘this Court in the matter 


‘of the students, whenever challanges 


have been made to their cancellation of 
the éxaminations or rustication, on the 
ground of using unfair means is that they 
have got a right in accordance with the 
University Ordinances, regulations or 
Tules, of an opportunity to defend, them- 
selves, against the allegation of unfair 
means alleged to have been used by them. 
Universities of Rajasthan have framed 
Ordinances and laid down the procedure 
for dealing with the cases of the un- 
fair means used by the students and they 
differ from University to University. 

16. The common theme and the basic 
principle of each of the judgment of this 
Court is that the minimum requirement 
in such matters is that student must be 
first informed as to what is the precise 
allegation against him constituting un- 
fair means and then material on which it 
is based, should be made known to him 
and should be: accessible. Thereafter, he 
must be allowed an opportunity to ex- 
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be perused. After ` that, petitioner sub- 

mitted a representation on llth Decem- 

ber, 1979 to the Vice-Chancellor. On'14th 

' December, 1979, petitioner was informed 

that the University is taking action 

promptly and the reply would follow. 

7. On Ist January, 
sent another reminder and a telegram 
was also sent requesting that his result 
may be declared, so that he may seek 
admission in the Second year T. D. C. 
Ultimately, petitioner received a letter in 
the form of order dated 29th February, 
1980 which reads as under:— 

UNIVERSITY OF RAJASTHAN 
JAIPUR .. 

To | | 
Suresh Kumar Bagaria (5112) 
Akhadiya Upbhogta Shakari Sangh 
Ltd. Teh. Sabun, Churu (Raj.) 

No. F. 4 (1) Exam./ITI/UM/78/7497-553 

Dated 29 Feb., 1980. 


She/he is informed that he/she was 


caught using Unfair means at IInd year. 


Com. Examination, 1979. 

After considering the case, the Univer- 
sity has decided that his examination of 
1979 be cancelled and he be further de- 
barred from appearing at any University 
Examination for the year 1980. 


If he has appeared in uncovered/ 
uncleared subject(s) Paper(s) of a lower 
examination along with the higher . ex- 
amination, he should treat his lower as 
well as higher examination of 1979 as 
cancelled. 

Sd/- Asstt. Registrar (Exam. II)” 

8. The petitioner then sent represen- 
tation and telegram to Chancellor and the 
Vice-Chancellor. Ultimately, filed this 
writ petition challenging the above order. 
Petitioner asserts that he was not guilty 
of adopting unfair means nor such alle- 
gation was made while he was appearing 
in examination of English and this later 
punishment is without any opportunity 
to him to show cause and without there 
being any allegation to that effect. He has 
submitted a photostat copy of the certi- 


ficate dated 24-9-79 sent by the Principal, . 


Lohiya College, Churu to the University 
that there had been no ` case of infair 
means against the petitioner. 


9. Petitioner submits that since the 
University did not decide his case and 
took long time, he attended. classes of 
College, at Churu in Lohiya College, in- 
formally for taking coaching and study 
of Iind Commerce T. D, C, and now ex- 
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` wer books of the petitioner 


. detailed examination was 
which he was allowed full opportunity 
‘to state his case and 


. as under: 


- received. from the Centre and considered 


-conviced that . the two candidates (this 
‘candidate and another candidate “with 


. version of the University is a detailed 


wer in the two answer books cannot p 


AR | 
aminations are going to be held on 7-7-80; 
respondents should be directed to permit 


‘him to appear in the Second Year. T, D, G 


(Commerce), examinations, 


10. The  University-respondent has 


filed a reply and contested the writ peti- 


tion. The principal ground of contest is 
that the examiner who examined the ans- 
wer book of- the petitioner for giving 
marks in English found that his answer 
book tallied with the copy of the other 
student having Roll No. 5113 (Suresh 
Kumar Chotiya) and the similarity was 
not casual but the entire answer book 
was copied word to word and answer of 
ali the questions tally word to word. In 
support of this, University-respondent 
has also filed photostat eopies of the ans- 
and other 
student having Roll No. 5133. Mr. | 
Mathur, learned cotmsel for the Univer- | 
sity, has pointed out that before the 
Standing Committee constituted for en- 

quiring into unfair means adopted by the 

students, petitioner was clearly question- 

ed about the copying of the answers of 

questions in the subject of English, and 
conducted, in 
































show cause. The 
proceedings of the Standing Committee, 
who enquired into the allegations of un- 
fair means against the petitioner, have 
been produced by the University and 
marked as Annexure R, V., which reads 


(This matter being in vernacular we 
regret that we have .to omit it here as we 
have no facilities for printing it—Ed.). 

The chart of sitting arrangement was 


by the Committee.. The Committee is 


R. No. 5113) have copied from each 
other, Sd/- (legible) 27-11-79. . 
© $d/ (Suresh Kumar Bagariya) 
` _ 27-11-29. 
1i. On the basis of the above examin- 
ation’ of: the petitioner, which as per the 


one and comprehensive .one also, it is 
claimed that the compliance was made of 
both, the Ordinances of the University 
and the principles of natural justice, 


12. Confronted with the above, Mr. 
Calla, appearing : for the petitioner, has 
argued that the mere fact that the ans- 
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not ‘be enough for raising a presumption 
that it was B who received assistance from 
S by-copying his answers. There is no 
evidence so far as the charge of receiv- 
ing of assistance in the matter of copying 
from S by B is concerned. So far as giving 
of assistance to S is concerned there is no 
charge. The University Authorities have 
not given any clear finding at any stage of 
the proceedings as to whether B was re- 
sponsible for giving assistance or taking 
assistance as contemplated by O. 152. A 
‘clear and categorical finding on this point 
is a condition precedent before punish- 
ment provided in the Ordinance is inflict- 
ed on the student. Since there is com- 
plete absence of material to show that 
petitioner was guilty of using unfair means 
as contemplated by O. 152 (1) (ii) and 
since no opportunity whatsoever as re- 
quired by principles pf natural justice has 
been given, the impugned orders cancel- 
ling the examination of petitioner for that 
year and debarring him from appearing in 
the next year are quashed. 
(Paras 26, 31, 35, 36, 37) 
-  (B) Constitution of India, Art, 226 — 
Relief — Hypertechnical provisions will 
not stand in the way of granting appro- 


priate relief which meets the ends of jus- 


tice — (University of Rajasthan Ordi- 
nances, O. 152). 

Where a case comes Barons the Court 
in which the High Court under Art. 226 
of the Constitution of India feels the ends 
of justice would be met by giving a parti- 
cular relief, hypertechnical provisions in 
the shape of Rules or Regulation or Ordi- 
nances cannot withhold the relief which 
High Court wants to give. The dealy of 
eight months in passing the impugned 
orders under the disciplinary proceedings 
against petitioner of using unfair means 
in Ist year TDC examination cannot be al- 
lowed to come in the way of the career of 
the petitioner, once the High Court comes 
to the conclusion that the impugned ‘order 
cannot be sustained. The impugned order 
of cancellation of Ist year TDC examina- 
tion of petitioner was found to be un- 
Sustainable and was quashed and. the re- 
spondents were directed to declare the 
result of the petitioner for the examina- 
tion and then if he passed that examina- 
tion, to further allow him to appear in 
the Second Examination at the time of 
supplementary examinations. 

(Paras 48, 49, 50) 
Cases Referred: Chronological Paras 
AIR 1981 Raj 69 15 
AIR 1979. Raj 37- 15, 44, 48 
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AIR 1975 Raj 116: 1974 Raj LW 230. 15, 

17, 35, 36 
AIR 1973 Punj 157 14 
AIR 1972 SC 1408: (1973) 3 SCC 424 14° 


AIR 1969 SC 198 14 
AIR 1966 SC 785 : (1963) 3 SCR 76 : 1963 
‘All LJ 676 14 


M. R. Calla and P. V. Calla. for Peti- 
tioner; C. M. Mathur, for Respondents. - 


ORDER :— Suresh Chand BSBagariya, 
petitioner, passed his Secondary examina- 
tion in the First Division in the year 1977. 
In the Higher Secondary examination, he 
got Second Division obtaining 57.25% 
marks in the year 1978. - 

2. According to Appendix ‘A’, peti- 
tioner always obtained First Division marks 
in English from 6th to llth Class and it 
ranges from 64% to 82%. 


8. The petitioner appeared in the. 
First year T. D. C. (Commerce) examina- 
tions, 1979. The examination of the 
English paper was held on 19-65-79, and 
the. examinations were over by 22-5-1979. 
The result was declared on 18th August, 
1979 but the petitioners result was with- 
held. 


4. The petitioner’s father sent a letter 
on 27th August, 1979 enquiring about the 
reasons and requested for declaration of 
the result. The University of Rajasthan 
by a letter dated 8th September, 1979 
conveyed that the petitioner has been 
caught using unfair means and therefore, 
the result has been withheld. Petitioner 
then sent letter dated 4-9-1979 which was 
replied on 25-10-1979. Another reminder 
was sent on 25th October, 1979 and in 
this, petitioner asserted that the allega- 
tion levelled against him was wholly base- 
less and the Centre Superintendent has 
also verified that the petitioner was 
never caught using unfair means and no 
case of unfair means was referred by the 
Centre Superintendent to the University- 
respondent, l 

5. Since the University-respondent 
did not send any further reply, petitioner 
again wrote on 12th November, 1979 a 
letter. (Ex. 7). Ultimately by letter dated 
14th November, 1979, the University- 
respondent called upon the petitioner to 
appear before the Standing Committee 
considering the cases of unfair means, on 
27th November, 1979. f 


6. Petitioner's case is that before the 
Standing Committee, he asserted that he 
has not used any unfair means and he is 
a student of good academic record and 
the internal assessment report may also 
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then the agent is not entitled to the com- 
mission to which he would have been 
otherwise entitled, if the goods would 
have been sold by him according to the 
instructions of his principal, and also to 
the expenses incurred in such a wrong- 
ful sale. The schedule produced along 
with the plaint giving the details of the 
account between the parties shows that a 
sum of Rs. 305-51 was deducted by the 
plaintiff from the sale proceeds of 11 
bales of wool in respect of his commis- 
sion and expenses. In my view. the plain- 
tiff is not entitled to the adjustment of 
the aforesaid sum of Rs, 305.51 on ac- 
count of his agency commission and the 
expenses incurred by him. Thus a sum 
of Rs. 971.51 is liable to be lawfully de- 
ducted from the amount claimed by the 
‘plaintiff from the defendants. Hence the 
principal amount which the plaintiff is 
entitled to obtain from the defendants 
comes to Rs. 353.74. Of course, the defen- 
dants are also entitled to. deduction of 
interest on the aforesaid amount of Rupees 
971.51, which has been found payable by 
the plaintiff to the defendants, out of 


the interest amount claimed by the plain- - 


tiff in the suit. 


15. In the result, the appeal is allow- 
ed in part, the decree passed by the learn- 
ed District Judge, Pali, dated November. 
2, 1967 is modified and the plaintiffs suit 
is decreed for a sum of Rs. 353.74 and in- 
terest thereon subject to the condition 
that the defendants are entitled to deduc- 
tion of interest on the sum of Rupees 
Rs. 971.51 from March 1958 up to the date 
-of institution of the suit. The plaintiff 
shall be entitled to pendente lite and 
future interest on the principal amount 
of Rs. 353.74 at the rate of 6% per 
annum. In the circumstances of the case, 
the parties are left to bear their own 
costs throughout. 

Appeal partly allowed, 
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Suresh Kumar Bagaria, Petitioner V, 
University of Rajasthan and another, Re- 
spondents. 

Civil Writ Petn. No. 1000 of 1980, D/- 
14-10-1980. 

(A) University of Rajasthan Ordinances, 
O. 152 (1) (i) and (2) — Applicability — 
Enquiry into charge of unfair means 


LX/AY/G901/80/VSS 


f 
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in examination —- Violation of principles 
of natural justice — Punishment under 
O. 152, if sustainable — (Constitution of 
India, Art. ‘226), 


It is not the copying as such which is 
unfair practise or means in itself. Ordin- 
ance 152 expressly mentions that it is 
giving or receiving assistance in answer- 
ing the question papers from any other 
candidate which is unfair means under the 
provisions of that ordinance. This postula- 
tes voluntary deliberate act of a student 
either to give assistance or to receive as- 
sistance. O. 152 (2) contemplates unfair 


means detection at the centre itself and 


procedure provided is based on report of 
Centre Superintendent or the Centre In- 
charge: Where no detection was made at 
the time of examination conducted by the 
Centre Incharge or the Invigilator, the 
procedure prescribed in sub-clause (2) in 
terms cannot apply and the principles 
of natural justice alone will govern the 
case. The minimum requirement of 
natural justice is that the student must 
be first informed as to. what is the pre- 
cise charge or allegation against him con- 
stituting unfair means and then the mate- 
rial on which it is based should be made 
known to him and should be accessible. 
Thereafter he must be allowed an oppor- 
tunity to explain and defend himself 
against the material and while doing so 
he can produce any oral or documentary 
evidence in support of his case. AIR 1975 
Raj 116 and AIR 1979 Raj 37, Rel. on. 
(Paras 16, 22, 23, 25, 31) 
In the instant case the petitioner was 
merely informed that he was caught using 
unfair means. There was no report to that 
effect by the Centre Superintendent. The 
correspondence between the petitioner- 
student, B, and the university showed that 
at no point of time B was informed 
that there is an allegation against him 


.that in the examination of English sub- 


ject he has copied answers from answer 
book of another student, S, or that he had 
allowed S to copy answers given by him 
in the examination in that subject. Even 
during the lengthy cross-examination of 
B conducted by the Standing Committee 
it was not put to B that he allowed 
answers given by him in his answer book 
to be copied by S. By the mere fact that 
the two answer books are found having 
identical answers, it cannot be said that 
B received assistance from 8. Meére simi- 
larity in answers though being enough to 
raise a presumption of copying either by 


' each other or from the third source, can- 
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` Conneil held that although there was an 


element of uncertainty in such cases, yet. 


it would be ‘desirable to. award reason- 
able damages. T pa 
12. Cheshire and Fifoot’s: Law of Con- 
tract (ninth edition) contains the follow- 
ing statement of law in- this ‘respect:— - 


“We have seen that in cases pf frequent 
occurrence, such as a contract for the 
sale of goods, certain rules relating to the 
measure or assessment of damages have 
gradually been evolved, as for instance 
the rule. that a defaulting seller must pay 
to the buyer the difference between the 
market and the contract price of the goods. 
' But in general there is no specific rule 
upon the matter, and. it is left to the good 
sense of the Court to assess as best’ it can 
what it considers to be an adequate re- 
compense.for the loss suffered by the 
_ plaintiff. The assessment. may well be 4 
matter of great difficulty, indeed in some 
cases.one of guess work; but the fact that 
it cannot be made with mathematical ac- 
‘curacy is no reason.for. depriving the 
‘. plaintiff of compensation.” - 

13. The fact that damages are difficult 
_|to estimate or could not be assessed with 
certainty or precision cannot relieve the 
{wrong doer of the necessity of paying 
'|the damages for the breach of his duty 
to abide the instructions of the principal 
and the lack of evidence in such matters 
would not be sufficient ground for award- 
ing only nominal darnages. Where it is 
established that damages have been- in- 
curred for which one party should be held 
liable, the other party should_be accorded 
the benefit of every reasonable presump- 
tion for the loss-.suffered. Thus, ‘when 
faced with such a situation that a precise 
quantum of damages could not be cal- 


culated because of insufficiency of mate- 


rial placed on the record, the Court may 
form its own conclusions on matters in 
respect of which there is no evidence, on 
& reasonable basis and the. defendants 
must be paid reasonable comperisation for 
the loss suffered by them. The Court, in 
such a situation, should try to place the 
principal in such a position in which he 
would have been placed if- the agent 


would not have committed breach of the 


instructions of his principal. 


14, In the present case, I find that the 
valuation report, which was received from 
Liverpool showed that the price of wool 
was 56 d per pound in February 1958. It 


was after the receipt of this valuation re-. 


port, that Kesarimal insisted that ‘his 
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goods, consisting of 11° bales: of 
_wool, should not be” sold. at 


a price below 60 d “per pound. It 
may be that the price fixed- by 


_Kesarimal may be fanciful or may be ex- 
- cessive, yet from the documents on re- 


cord it is apparent that the price of wool 
in the month of February 1958 was 56 d 
per pound. Even assuming that the price 
had gone down in the first week of March 
and there is no evidence to show as to 
what was the price of wool of. the speci- 
fied quality at-Liverpool during the latter 
‘period, yet-it would-not be unreasonable 
te hold that the goods in question could 
‘have easily fetched, the earlier price of 
56 d.~per pound, if the same would not 
have been sold at-52'/:d. per pound, on the 
basis of the instructions contained in the 
cable sent on March 7, 1958 by the plain- 
tiff to the Liverpool Company. The market | 
might have slowly recovered after some 
time and if the goods would not have 
been sold at 52!/:-d. per pound, then they 
would have been available for sale at a 
higher price subsequently. Thus it would 


_ be reasonable, in the circumstances of this 


t 


‘case, to consider 56 d. per pound as the 
reasonable sale, price óf the goods, 
although Kesarimal was not willing to 
sell the goods at the aforesaid price. But 
the same might represent the best possible. 
price which the bales of wool would have 
fetched in the Liverpool market. The first 
appellate Court has-held that the defen- 
dants were entitled to difference of 7's d. 
per pound, on the basis that the goods 
should have been sold at the rate of 60 d. 
‘per pound, which was the limit fixed by 
Kesarimal. But as I have held above, th 
measure of damages cannot be the diffe- 
rence between the price. actually obtain- 
ed at the agent’s sale and the limit of 
price fixed by. the principal, but the 
measure should be the difference between 
the price at which the goods were sold . 
by the agent and the price which the same 
would have fetched at the time when the 
principal would have desired to sell 
them. Thus taking 56 d. per pound as 
the reasonable price of the goods in ques- 
tion, the defendants were only entitled to 
a difference of 34/2 d. per pound, over and - 
above the price of 52%: d. per pound, for 
which the goods were actually sold by 
the plaintiff. Calculating on this basis, 
learned counsel for the parties are agreed 
that the difference in the -price works out 
to Rs. 666/- after converting the difference 
into Indian currency. It is also settled 
law that when an agent has sold the goods 
of the principal against his instructio 


ons 4 
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the quantum of damages. which the. def- 
endants are entitled to obtain on account 
of the sale of goods in question. below the 
limit ‘placed by Kesarimal. The argu- 
ment of Mr. Hastimal, learned counsel for 
the defendants, is that the defendants are 


`- entitled to the difference between the price’ 


at which the goods were sold and the 
limit price. According to the learned coun- 
sel Kesarimal had put his own valuation 
upon the goods, as he was entitled to do 
and if the plaintiff was unable to sell the 
- goods up to the limit price then he should 
have returned the same te the defen- 
dants or should have sought fresh instruc- 
tions. from them. On the other hand, Mr. 
Sumerchand Bhandari; learned ‘counsel 
for the plaintiff, submits that the measure 
of damages can only be the difference. be- 
tween the price at which the goods . were 
actually sold and the market price at the 
relevant date and as there was no evi- 
dence on the record about the market 


price of the goods within a reasonable 


time, the price fetched by the goods should 
be considered to be the proper price for 
such goods and the defendants’ were. not 
enfitled to any further eon by way of 
damages, 

6. In Manchubhat Navalchand ` v. John 
H. Tod. (1896) ILR 20 Bom 633 a simi- 
lar question arose before their Lordships 
of the Bombay High Court, where the 
principal had placed'a specified limit in 
respect of the price of a parcel of pearls 
sent for sale to London, but the same was 
sold by the. London firm at much lesser 
price. The limit which was -placed by the 
principal on the parcel of pearls 
£ 550/-, while the same was sold by the 
agents, the London firm. for £ 270. 
It was held by the Bombay High 
Court in the aforesaid case that tha 
measure of damages im a case 
where an agent had, in breach -of 
his duty, sold the goods of his principal 
below the limit placed upon them by the 
principal, is the loss which the principal 
had sustained and if he had sustained no 
loss then the principal could ask only for 
nominal damages. 

7. In Chelapathi v. Surayya, (1902). 12. 
Mad LJR 375 it was held that the sale 
made by an agent In contravention of the 
principal’s direction is wrongful and the 
principal will be entitled to recover sub- 
stantial damages if he succeeds in proving 
such damages and the measure of damages 
would be the amount as would place the 
principal in the position in which he 
‘would have been if the agent had not 


Pani Bai v. Sire Kanwar 


. "10, Thus, ft is well- 


was. 
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wrongully sold the goods. Sir Charles 
Arnold White, delivering the judgment of 
the Madras High Court in the aforesaid 


: case, observed that the measure of dama- 


ges in such a case would be the difference 
between the price the goods fetched at 
the sale made by the agent and that which 
the goods would have fetched at the time 
when. the principal might reasonably 


‘would have been willing to sell the same. 


In that ease, the decision of the Bombay 
High Court: in Manchubhai Navalchand’s 
case (1896 ILR 20 Bom 633) was relied 

8.~ In Bowstead on Agency it has been 
observed that fhe-measure of damages in 


an action by 4 principal against his agent ` 


for negligence or breach of duty by the 
agent in the course of an agency is the 
loss actually sustained by the - principal. 
“9. In Ganibhirmull Mahabirprasad v. 


- Indian Bank Ltd., AIR 1963 Cal 163 Mitra 


J., held that the minimum amount which 


‘the principal is entitled to recover from 
the agent in such cases is the amount of © 


loss sustained by the principal. 

settled that in @ 
case where an agent sells the goods be- 
longing to the principal, below the limit 
placed by the principal for the sale o 


such goods, the principal is entitled to re- 
cover from the ‘agent, by way of damages,| 


the differerice between the price at which 


the agent had sold the goods and the price 


which the goods would have fetched when 
the principal would have been willing to 
sell his goods. Applying the aforesaid 
principle to ‘the fact of the present case, 
the defendants were entitled to obtain by 
way of damages the difference between 
the price for which the goods were ac- 
tually sold by the plaintiffs Liverpool 
agent and the price which the said goods 
would have fetched when the defendants 


would have been willing to sell the’ same. 
However, the difficulty which arises in 
this case is that there is ‘no evidence on 
the record as to-the price the goods. in 
question would have fetched in the Liver- 
pool market subsequent to March 7, 1958, 
and as such the amount of damages can- 
not be accurately determined. 

11. In A. V. Joseph v. R. Shew Bux 
AIR 1918 PC 149 it was held that where 


fin -a suit for damages the Court found 


in favour of the plaintiff that there was 
a breach then simply because the plain- 
tif has not given sufficient evidence to 
show certain details'of damages, it would 
not be proper to grant him merely nomi- 
nat damages, Their Lordships of the Privy 
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said amount .along with interest, in all 
a sum of Rs. 1869/- against the legal re- 
presentatives of Kesarimal. The defen- 
dants contested the suit and took the plea 
that Kesarimal, who was the owner of 11 
bales of wool had instructed the agent 
Hastimal to sell the said bales at a price 
not below 62 pence per pound and that 
the plaintiff should account for the loss 
of 9% pence per pound, in respect of 11 
bales of wool said to have been sold at 
the rate of 52'/2 pence per pound at Liver- 
pool. According to the defendants, if the 
. price of 11 bales of wool, sold at Liver- 
pool, was.calculated at the rate of 62 
pence per pound, then the amount pay- 
able to the defendants by the plaintiff 
would far exceed the claim of the plaintiff, 
and on this ground the suit of the plain- 
tiff was liable to be dismissed. 


3. The trial Court held that Kesarimal 
had placed a limit of 60 pence per pound 
| for the sale of 11 bales of wool sent to 


Liverpool for sale. But relying upon the ` 


statement of Jhumurlal (P. W. 4) the trial 
Court came to the conclusion that the 
' consent of Sire Kanwar, widow of Kesari- 
mal was obtained for the sale of goods in 
question at a lesser price, as after the 
death of Kesarimal his widow had in- 
structed the agent that the goods in ques- 
tion were not desired to be retained any 
longer and should be disposed of at the 
best available price. Having come to this 
conclusion, the trial. Court decreed the 
plaintiffs suit. However, the learned Dis- 
trict Judge, Pali, allowed the defendants’ 
first appeal and dismissed the plaintiffs 
suit, holding that the consent of Sire 
Kanwar for sale of the bales of wool at 
a lesser price was not proyec to have been 
given, 

4. In this second ave it was not dis- 
puted that the limit placed by Kesarimal 
in respect of sale of 11 bales of wool sent 
to Liverpool was 60 pence per pound and 
not 62 pence per pound, as alleged by the 
defendants. The documents Ex. 80 to 
Ex. 87 on record go to show that a limit 
of 60 pence per pound was placed by 
Kesarimal--for the sale of. the goods in 
question. Ex. 84 is the letter of M/s. H. 
W. Hammand and Co. of Liverpool, ` in 
which: they clearly admitted that - they 
had taken notice of the limit of 60.pence 
per pound imposed on the consignment 
of 11 bales of wool, and they hoped that 
“we may’ get somewhere near it for ca- 
bling: to :you- in- case- your reserve is not 
reached”. The case of the plaintiff that 
after the death’ of ‘Kesarimal - his -widow 
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Shrimati Sire Kanwar had agreed to. sell 
the goods for a lesser price, is based on 
the solitary statement of P. W. 4 Jhumar 
Lal, who was the Munim of the plaintiff's 
firm M/s. Fatehchand Moolchand. The 
evidence of this witness has not been re- 
lied upon by the first appellate Court and 
the learned District Judge has held that 
it was highly improbable that the consent 
of Smt. Sire Kanwar was obtained in the . 
manner alleged by Jhumar Lal. It is not 
in dispute that Kesarimal died before 
March 7, 1958, and it has not been alleged 
that his consent was obtained. Smt. Sire 
Kanwar, who has appeared as D. W. 1, has 
categorically denied the story of alleged 
consent and has stated that her consent 
was never obtained. Thus there is oath 
against oath on this question and as the 
learnéd District Judge has placed reliance 
upon the statement of defendant Smt. Sire 
Kanwar in preference to the statement 
of P. W. 4 Jhumar Lal, Munim of the 
plaintiff, the question is purely one of 
appreciation of evidence. The finding of 
fact recorded by the first appellate Court, 


_ after an appreciation of the evidence on 


record, is that the consent of Smt. Sire 
Kanwar, widow of Kesarimal, or any 
other legal representative of Kesarimal 
was not obtained for selling the goods in 
question below the reserve price of 60 
pence per pound, which was admittedly 
placed by Kesarimal during his lifetime 
on the sale of the consignment in ques- 
tion. Thus the conclusion that 11 bales of 
wool were sold at a price below the limit 
placed by Kesarimal, without the consent 
of the defendants, appears to be well 
founded and does not call for any inter- 
ference. One more fact which appears to 
be significant in this respect is that in the 
letter Ex. 82 sent by the Bombay firm 
M/s. Moolchand Hastimal to M/s. H. W. 

Hammand and Co. Liverpool, in reply to 
their cable regarding the bid of 52!/2 pence 
per pound, it was stated that the price 
was low, yet they authorised the Liver- 
pool Company to sell the lot according 
to their best discretion and in case they 
did not get a better price, they were au- 
thorised to sell the goods at the rate of 
52% d. per pound. The letter Ex. .82 con- 
tains a definite authorisation on behalf. 
of the plaintiff to the Liverpool Company, 
but it makes no mention at all as.to whe 

ther the consent of the principal had been 
obtained for the sale of the goods at the 
rate of 52'/: d. per pound. 


5. Thus the only ‘question which is 
how required to -be considered relates: to 
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control over all aspects of intoxicants viz, 
manufacture, collection, sale and consump- 
tion. The State has exclusive right to 
manufacture and sell liquor and to sell 
the said right in order to raise revenue.” 

12, -The State, under its regulatory 
powers, has the right to prohibit absolute- 
ly every form of activity in relation to 
intoxicants. This power of control is an 
incident of the society’s right to self-pro- 
tection and it rests upon the right of the 
State to care for the health, morals and. 


welfare of the people. Liquor traffic is a 


source of pauperism and crime. 


. 13. In view of this position of law, if 
the Prohibition Commissioner has refused 
to renew the license to the petitioner, in 
the circumstances mentioned above, it 
cannot be said that he has done anything 
which is contrary to the requirement of 
Articles 14 and 19 of the Constitution of 
India. It cannot be said by any stretch of 
imagination that the order of the respon- 
dents is in any way arbitrary, capricious 
or discriminatory or violates the funda- 
mental rights of the petitioner to do trade 
or business in the sale of liquor. 

14. For the reasons stated above, there 
is no force in this writ petition which is 
hereby dismissed. Looking to the facts and 
circumstances of the case, the cost is 


made easy. 
Petition ‘dismissed, 
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Smt. Pani Bai and others, Appellants 
v. Smt. Sire Kanwar and others, Respon- 
dents. 


Second Appeal No. 129 of 1968, D/- 
12-12-1980.* E 

Contract Act (9 of 1872), Ss. 211, 73 — 
Agent selling goods at price lesser than 
fixed by principal — Damages — Quan- 
tum — Mode of computation. 


When an Agent sells certain goods ata 
price lower than that fixed by his ‘prin- 
cipal without the principal’s consent then 
the principal is entitled to, by way of 
damages, the difference between the price 
for which the goods were actually sold 
and the price which the said goods would 
have fetched when the principal would 
have been willing to sell them. 


*Against Judgment and decree of D. D. 
Gupta, Dist. Judge, Pali D/- 22-11-1967. 
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Further; the agent is not absolved from 
his liability on the ground that such 
damages cannot be calculated or ‘assessed 
with precision and certainty due to in- 
sufficient material placed on record. In 
such situation the Court: may form its 
own conclusion on reasonable basis and 
should try to place the principal in such 
a position in which he would have been 
placed if the agent would not have com- 
mitted the breach of instructions of his 
principal. (1896) TLR 20 Bom 633 and 
(1902) 12-Mad LJR 375 and AIR 1963 Cal 


' 163 and AIR 1918 PC 149, Relied on.. 


(Paras 10, 13) 


Further, when an agent has sold the 
goods of the principal against his instruc- 
tions, then the agent is not entitled to the 
commission to which he would have been 
otherwise entitled, if the goods would 
have been sold by him according to the 
instructions of his principal, and also to 
the expenses incurred in such a wrongful 


sale. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1963 Cal 163 9 
AIR 1918 PC 149:17 All LJ 158 11 
(1902) 12 Mad LJR 375 7 
(1896) ILR 20 Bom 633 6, 7 


Amar Chand Bhandari, for Appellants; 
H. N. Parekh, for Respondents. 


JUDGMENT :— In this appeal a short 
but interesting question of law arises’ as 
to what should be the measure of damages 
when an agent sells goods of the principal 
below the limit placed upon such goods 
by the principal and without being able 
to justify the sale in terms of the con- 
tract or otherwise? ` 

9, The circumstances in which the 
aforesaid question arises: may be briefly 
narrated: l 

Hastimal,. the original plaintiff, was 
doing his business as commission agent in 
the name of M/s. Fatehchand Moolchand. 
Kesarimal, whose legal representatives 
are the defendants, was dealing in wool 
snd did his business in the agency of the 
plaintiff. 11 bales of wool belonging to 
Kesarimal were sentin the agency of Has- 
timal to Liverpool in England for sale. Ac- 
cording to the plaintiff, the bales of wool 
were sold at the rate of 52'/ pence per 
pound and that the ‘sale proceeds were 
duly accounted for in the mutual open and 
current account between the parties. On 
taking an account, a sum of Rs, 1325/4/- 
was found outstanding against Kesarimal 
and as the same was not paid, Hastimal 
filed a suit for the recovery of the afore- 
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(Grant for Hotel Licences) Rules, 1976, 
the procedure for grant of license to the 
approved hotels is prescribed. The State 
Government has specified that the Bar 
licenses would be granted only to the 
three stars, four stars, five stars hotels 
and the hotels managed exclusively 
for the purposes of foreign tourists. The 
petitioner's hotel does not come within 
any of the categories mentioned above. It 
was further contended that the petitioner 
did not apply in the prescribed form. The 
petitioner was, thus, not entitled for grant 
of license, as the petitioner did not apply 
in the prescribed form, the State Govern- 
ment could have rejected the petitioner’s 
application without giving any reasons 
whatsoever. 


It was further contended that when the 
Prohibition Commissioner did not renew 
the petitioner’s license, the. petitioner had 
remedy by way of appeal to the Board of 
Revenue. Ajmer under Section 67 of the 
Rajasthan Prohibition Act, 1969. The peti- 
tioner did not avail of this opportunity. It 
-was further contended on behalf of the 
respondents that the Prohibition Commis- 
sioner has personally informed the peti- 
tioner that his hotel does not come within 
the category of hotels mentioned in An- 
nexure 12 and, as such the petitioner’s 
application is liable to be rejected. It was 
further contended that the petitioner can- 
not invoke the extraordinary jurisdiction 
of this Court under Article 226 of the 
Constitution of India merely because he 
has been refused renewal of the license 
or that he has not been granted license in 
accordance with the Rajasthan Prohibi- 
tion (Grant of Hotel Licences) Rules, 
1976. It was further contended that a 
remedy by way of appeal before the 
Board of Revenue for Rajasthan, Ajmer 
under Section 67 of the Act was available 
and as the petitioner has not availed of 
the same, the petition is liable to be dis- 
missed. 


7. On behalf of the petitioner reliance 
has been placed on Ramana v. L A Au- 
ority of India, AIR 1979 SC 1628 and 
Kasturi Lal Lakshmi Reddy v. State of 
J. & K., (1980) 4 SCC 1: (AIR 1986 SC 
1992), ~ 


8 On behalf of the State, reliance 
has been placed on Har Shankar v. Dy, 
E. & T. Commissioner, AIR 1975 SC 1121. 
eliance was also placed on Kasturi Lal 
hmi Reddy v. State of J&K (Supra) 
and 1980 WLN (UC) 354 (Peerulal v, State 
Rajasthan). 
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9. Respective contentions of the learn- 
ed counsel for the parties have been con- 
sidered and the record-of-the case care- 
fully perused. l 

10. The main grievance of the peti- 
tioner is that while three star, four star 
and five star hotels along with midways 
have been permitted to sell liquor by way 
of renewal of the licence, the petitioner's 
hotel has been denied the same. The con- 
tention of the petitioner is that this action 
of the State Government is arbitrary, 
capricious and discriminatory. It must be 
pointed out that, firstly the classification 
which the State Government has done is 
quite reasonable. The tourists who come 
from abroad are addicted to liquor and 
not to provide adequate facilities to the 
foreign tourists would be to deny them 
their legitimate requirement. The foreign 
tourists usually come and stay in good 
hotels which have been classified in An- 
nexure 12 as star three hotels and above. 
midways, tourists hotel, circuit house and 
other hotels run by the Indian Tourist 
Development Corporation. l 

The petitioner bas no fundamental 
right, or inherent right to do trade or 
business in intoxicants. Liquor which is 
an intoxicant is injurious to public health, 
morality and welfare. Under such circum- 
stances, the State has the power to pro- 
hibit the trade in liquor which is harmful 
to the public health, morality and wel- 
fare and, therefore, no person has an 
absolute right to deal in liquor. It cannot 
be safely contended that in not issuing 
renewal of license to the petitioner the 
Prohibition Commissioner has violated the 
principles of equity before law and has 
in no way infringed the provisions con- 
tained in Articles 14 and 19 (1) ( and 
(g) of the Constitution of India. Reference 
Mills v. 
State of Madhya Pradesh, AIR 1964 SC 
1329 and Afzal Ullah v. State of Uttar 
Pradesh, AIR 1964 SC 2864 

1i. In Nashirwar v. State of M. P., 
AIR 1975 SC 360 it has been held as under 
(at pp. 366-67):— 

“Trade in liquor has historically stood 
on a different footing from other trades. 
Restrictions which are not permissible in 
other trades are lawful and reasonable 
so far as the trade in liquor is concern- 
ed. That is why even prohibition of the 
trade in liquor is not only permissible, 
but is also reasonable. The reasons are 
public morality, public interest and harm- 
ful and dangerous character of the liquor. 
The State possesses the right of complete 
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Government is discriminatory in nature. 


and strikes at thea fundamental rights of 
the petitioner to carry on the trade and 
business in the sale of liquor. 

4. The petitioner further contends that 
because of the following circumstances 
the respondents should be. directed to issue 
a license to the petitioner for which he 
has already made an application and that 


the exercise of discretion by. the respon-— 


dents notto renew the license be declared 
as arbitrary, capricious and discrimina- 
tary : 


(s) It was not open to the Excise and 
Prohibition Commissioner to seal the stock 
of liquor and the Bar maintained for the 
sale of the same in Apsara Hotel of the 
petitioner. Telegraphic instructions 
(Annx. 12) are discriminatory and deserve 
to be struck down. l 

(b) That the whole purpose of issuing 


insructions is to ensure that no inconveni- . 


ence is -caused to the foreign tourists for 
whom liquor is normally indispensable 


and therefore if amy person running . a. 


hotel to which a license is granted before 
lst April, 1980 is not allowed to avail the 
license granted to it if a renewal applica- 
tion has been made, then this will clearly 
be a case which has no nexus for the pur- 
pose for which the instructions have been 
issued so as to render such an action ultra 
India. . . 

(c) That the hotel run by the petitioner 
is in no way inferior to a Three Star 
Hotel and, therefore, the refusal to renew 
license in favour of the petitioner tant- 
amounts to discrimination. 

(d) That such an order has not. been 
made by the State Government despite 
the lapse of so much of time. Once a per- 
son is found to be eligible for the grant 
of a license, then he cannot be denied the 
grant of the license except on merits and 
the State Government cannot just remain 
silent as it is obliged to pass an order 
in Ete ot sub-rule (9) of Rule 3`of the 

es. i | 

The respondents have (filed reply 


vires of Article 14 of the. Constitution of ` 


£ 
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for. a limited period.. Thus, it was sub- 
mitted that this hotel cannot be specifically 
meant for foreign tourists. It was further 
contended that in accordance with R. 2(f) 
of the Rajasthan Prohibition (Grant of 
Hotel Licences) Rules, 1976, the Prohibi- 
tion Commissioner shall grant the retail 
licenses for sale of foreign liquor to such 


-of the hotels which make ‘sale to the 


persons holding the permits under Sec- 
tion 31 (a) of the Rajasthan Prohibition 
Act, 1969 and foreign and Indian tourists 
visitors staying or residing in it for con- 
‘sumption room earmarked for serving 
liquor or dining hall or drawing room or 
any other part of the hotel as may be ap- 
proved by the Prohibition Commissioner. 
Thus, the condition precedent for the 
grant of hotel license under these provi- 
sions is that first the hotel owner is to 
get it approved particular dining hall or 
room to be got approved or earmarked 
by the Prohibition Commissioner and this 
has not been done by the petitioner in 
the present case, 


5. It was further contended that the 
Apsara Hotel is a very ordinary hotel in 
which no facilities for the stay of foreign 
tourists are available; no restaurant faci- 
lity is available to the foreign tourists. 
It has been further contended that for the 
purpose of accommodating the foreign 
tourists, Udaipur has got Tourists’ Bun- 
galows, Circuit House, Anand Hotel, 
Laxmi Vilas Hotel and Lake Palace Hotel. 
Generally, all these tourists stay in these 
hotels. The petitioner has also given a 
major portion of the hotel on rent to the | 
Government offices and the remaining 
portion can hardly he called hotel at alL 
It was further contended that the remain- 
ing portion of the hotel is given to some 
foreign students who come for study at 
Udaipur University and who stay fo 
about three or’ four’ months. 


. .@, It was further contended that the 


petitioner had applied for the renewal 
of license for the year 1980-81 and on 


' that application. the information was col- 


tc the writ petition. It has been contended | 


on behalf of the respondents that: the 
petitioner does not own a hotel which can 
be earmarked as a Three Star, -Four. Star 
and Five Star Hotel It was further con- 
tended that the petitioner’s hotel is main- 
_ ly housed with the various offices of gov- 
ernment departments and rest of the ac- 
commodation is being given to the foreign 
students who come to. Udaipur for study 


7 


lected and inquiry was conducted; but the 


‘management of the Apsara Hotel. did not 


furnish the necessary information. It was 
further contended that the application on 


behalf of Apsara Hotel was not in the 


prescribed form, but was merely an ap- 
plication and consequently, the petitioner 


‘was not.entitled for renewal or grant of 


new license or permission in this regard: 
It was further contended on behalf of 
the respondents that'in accordance with 
Rule 3 of the Rajasthan Prohibition 
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licerice did not in’ any way infringe 
Arts. 14 and 19 of Constitution. The classi- 
fication made by the State Government 
in this matter was quite reasonable. It 
has the power to prohibit the trade in 
liquor which is harmful to the public 
health, morality and welfare. No person 
has an absolute right to deal in liquor. 
ATR 1964 SC 1329; AIR 1964 SC 264 and 
AIR 1975 SC 360, Rel. on. 

i (Paras 10, 12, 13) 


Cases Referred: Chronological Paras 


AIR 1980 SC 1992: (1980) 4 SCC 1 7,8 
1980 WLN (UC) 354 8 
AIR 1979 SC 1628 7 
AIR 1975 SC 360 11 
AIR 1975 SC 1121 o 8 
AIR 1964 SC 264 10 
AIR - 1964 SC 1329 10 


M. Mridul, for Petitioner; M. D. Purohit, 
Addl. Goyt. Advocate, for Respondents, 


ORDER :— This writ petition is direct- 
ed against the order of the respondent 
whereby the renewal of the license for 
sale of foreign and Indian liquor was not 
- granted. This license was issued to the 
petitioner for retail sale of foreign and 
Indian liquor for Apsara Hotel on 30th 
August, 1969. This license was renewed 
from. time to time and the last renewal 
was for the period commencing from ist 
April, 1979 to 31st March, 1980. The peti- 
tioner applied for renewal of the license 
vide his application dated 28th February, 
1980 and also deposited a sum of Rupees 
10,000/- on account of renewal fee of the 
license and Rs. 1,000/- being the ware fee. 








































2, In exercise of the powers conferred 
by sub-section (3) of Section 1 of the 
Rajasthan Prohibition Act, 1969 (herein- 
after to be referred to as the Act) the 
State Government proceeded to specify 
Udaipur inter alia as an area in which the 
Act shall come into force with effect from 
ist April, 1980 vide S. O. No. 245 pub- 
lished in the Rajasthan Gazette Extra- 
ordinary dated 3lst March, 1980. The stock 
of liquor which was available with the 
petitioner in the Bar attached to his Hotel 
came to be sealed after preparation of the 
inventory on 31st March, 1980. The peti- 
tioner’s grievance is that the stock of 


aintained by Three Star and above Hotel, 
ourists Corporation Hotel and Midways 
as not sealed and they were allowed to 
available of the licence granted to 
hem during the year preceding ist 
pril, 1980, if they had made an applica- 
on for renewal, . 
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It was further contended by the peti- 
tioner that vide Annexure 7 dated 3rd 
April, 1980, the Excise Inspector, Udaipur 
called upon the petitioner to appear be- 
fore him with record of the sale of the 
liquor to the foreigners. The petitioner 
accordingly appeared before the Excise 
Inspector and produced the necessary 
record. As the license was not renewed 
and the petitioner did not hear anything 
about his application for renewal ha sub- 
mitted an application for grant of license 
by way of renewal along with submission 
of the list of foreign tourists. But, having 
not heard anything on this application, 
further applications were moved on 18th 
April, 1980 and 20th April, 1980. The Act 
came into force on 19th September, 1969, 
but as far as Udaipur was concerned it 
was extended on Ist April, 1980. . 

3. Under Section 31 of the Act, power 
is vested in the Prohibition Commissioner 
to issue licences inter alia to the Proprie- 


. tors of the Hotel to possess liquor and 


issue it to the visitors who held permits 
under clause (a) of S. 31 of the Act. The 
petitioner further contended that in exer- 
cise of the power conferred upon it by 
Sections 31, 32, 34 and 68 of the Act, the 
State Government proceeded to make the 
Rajasthan Prohibition (Grant of Hotel 
Licences) Rules, 1976 (hereinafter to be 
referred to as the Rules), Rule 3 of the 
Rules lays: down the eligibility and pro- 
cedure for grant of hotel license and pro- 
vides that any person who owns and runs 
a hotel as defined in these rules and who 
does not possess any of the disqualifica- 
tions mentioned in sub-rule (10) of R. 3 
shall be eligible to apply for a hotel 
license. The petitioner states that he is 
fully eligible for grant of a license, and 
he does not suffer from any disqualifica- 
tions mentioned in clauses (a) to (e) of 
sub-rule (10) of Rule 3 of the Rules. 
The petitioner has further contended 
that in order to meet the situation prevail- 
ing on account of the enforcement of the 
Act, ‘the State Government proceeded to 
issue telegraphic instructions providing 
inter alia that the licenses granted to 
Three Star and above hotels. Tourist 
Corporation Hotels and Midways and 
other hotels, in the preceding year to con- 
tinue to operate under old license if ap- 
plied for renewal with conditions sub- 
stituted as prescribed under the Prohibi- 
tion Rules such license, if granted, to be | 
deemed effective from ist April, 1980 and 
that the sale of liquor in other hotels 
shall be stopped, The contention of the. 
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fer. The Division Bench ef the Madras 
High Court’ considered the expression 
“competent” occurring in Section 24 and 


it was observed that the word “competent” ` 


in Section 24 (1) (b) (ii) cannot be used 
to restrict the power of the District 
Court or High Court under Section 24, 
C. P. C. to transfer the execution proceed- 
ing only to a Court which has territorial 


competency, or jurisdiction over the place. 


where the judgment-debtor resides or 
works for gain. But it has to be given a 
sufficiently wide interpretation to include 
each and every Court within the jurisdic- 
tion of the superior Court, empowered to 
deal with such execution application. In 
Allahabad and Madras cases a question 
also arose as to whether an execution 
could be transferred under S. 24. That 
question ceases to be relevant in view of 
the amendment having been made in 
Section 24, C. P. C. 

13. In Ram Dayal v. Smt. Kisturi (AIR 
1970 Raj 246) (supra) cited by Shri Bhoot 
the question for consideration was diffe- 
rent and this question did not arise for 
consideration as to whether the Court to 
which decree has. been transferred under 
Section 24 has jurisdiction to execute? 
In that case the suit was decreed by the 
Court of Munsif, Kotputli, when the suit 
was transferred by the District Judge. 
under Section 24. The execution applica- 
tion was presented before the Munsif 
Court Shahpura. It was observed that 
though it might be true that because of 
the provisions of Ss. 37, 38 and 39 of the 
Code of Civil Procedure,. the Munsif 
Court, Shahpura could execute the decree 
only upon its transfer by the Munsif 
Court, Kotputli. but it had inherent juris- 
diction, to execute the decree, because of 
the residence of the judgment-debtors and 
their properties being situated within the 
local limits of its jurisdiction. It was 
considered to be a case of irregularity in 
the exercise of jurisdiction, because with- 
out receiving any order of transfer of de- 
cree from the Munsif Court, Kotputli, the 
Munsif Court Shahpura entertained the 
execution application and it was observed 
that it would not be a case of exercising 
jurisdiction by a Court which has a total 
absence of it. It was observed that Munsif 
Court, Shahpura was. both on the date of 
the suit as well as on the date of the 
_ execution competent to entertain the suit, 
pass a decree and execute it. The plea of 
waiver. was raised by the decree-holder 
and the same was also decided against the 
judgment-debtors. Thus this authority 
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does not directly throw light on the ques- 
tion which arises in the present case and 
this is not of any help to.the appellant. 


14. In the light of what I have discus- 
sed above, I am clearly- of the opinion 
that the Court of Additional Munsiff and 
Judicial Magistrate I Class No. 1, Jodh- 
pur has jurisdiction to proceed with the 
execution of case in view of the fact that 
the same has been transferred by the Dis- 
trict Judge in exercise of the powers con- 
ferred on him under Section 24, C. P. C. 
The Munsiff, City. Jodhpur and the Addi- 
tional Munsif and Judicial Magistrate 
No. 1, I Class, Judhpur, both are the 
Courts of same territorial and pecuniary 
jurisdiction and thus the transferee Court 
i. e. the Court of Additional Munsiff and 
Judicial Magistrate is competent to dis- 
pose of the execution case and as such 
under orders of the District Judge, that 
Court has jurisdiction to proceed with 
the execution case, 

15. In this view of the matter, this 
revision petition in my opinion does not 
merit acceptance. j 

16. No other point has been pressed 
before me. 


17. In the result, this revision petition | 
is hereby dismissed. No orders as to costs, 


Petition dismissed, 
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Dal Chand, Petitioner v. State of 
Rajasthan and others, Respondents. 

Civit Writ Petn. No. 1006 of 1980, D/- 
2-2-1981. š 

Rajasthan Prohibition Act (17 of 1969), 
Ss. 31, 34, 68 — Rajasthan Prohibition - 
(Grant of Hotel Licences) Rules (1976), - 
R. 3 — Renewal of licence to sell liquor 
— Only to Three Star and above Hotels 
and not to other Hotels — Arts. 14 and 
18, not violated. (Constitution of India, 
Arts, 14, 19). 

Where on extension of Rajasthan Pro- 
hibition Act to Udaipur area with effect. 
from 1-4-1980, renewal of licence for sale 
of Foreign and Indian liquor was granted 
only to Three Star and above Hotels 
(wherein foreign tourists usually come 
and stay) the action of State Government 
in refusing to renew the licence to other 
hotels including that: of the petitioner 
could not be said to be arbitrary, capri- 
cious or discriminatory. Refusal of such 
ats nn 
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to - ‘any other’ Court subordinate to it and 
competent to dispose of the same. What 
is important to consider is as to whether 


the -Court which does not satisfy the con- - 


dition of Section 38, is a Court competent 
to proceed with the execution. which has 
been transferred. to it. under Section OA! 
Whether the word “Competent” occurring 
under Section 24 has any reference or 
relevance to Section 38. If the word. “Com- 
petent” occurring in Section 24 is restrict- 
ed to Courts as mentioned in S. 38, then 
the very object of Section 24 would be 
rendered nugatory.. Then the power of” 
transfer can never be exercised in con- 
nection with the execution proceedings. 
Section 38 read with Section 39 of the 
Code of Civil Procedure do not deal with 
transfer of execution proceedings. Sec- 
tion 39 deals with transfer of decree for 
execution. If a situation given under 
cL (b) of Section 37, does not exist, then 
again question of exercise of power under 
Section 24 in relation of execution cases 
will not arise and the general power of 
transfer conferred on superior Court 
would be otiose meaningless and super- 
fluous. If may be pointed out that S. 24 
is `a- special provision conferring general 
powers of transfer and withdrawal of 
cases on superior Courts. Having regard 
to the. object. of Section 24 and having 
regard to the nature of power conferred 
upon the superior Courts, Section 24 can- 
not be read as subject to Sec. 38, C. P. CG, - 
The word “competent” occurring in Sec- 
tion 24 only means that the transferee 
Court should have pecuniary jurisdiction. 
Any narrower interpretation of the word 
“competent” would result into setting at 
naught the general power¢ of transfer. 


10. In Maliram Nemichand Jain v, 
Rajasthan Financial Corporation AIR 1974 
Raj 204 the Division. Bench of this Court 
agreed with the expression, given . by 
Bapna J. while interpreting the word 
“competent” in S., 24 of the Code of Civil 
Procedure, in Chouth Mal v. Bhonrilal _ 
AIR 1956 Raj 192. In that case the execu- 
tion proceedings were transferred from 
the court of District Judge, Jaipur City 
to the Court of District Judge, Jaipur 
District, under the orders of the High 
Court. The Presiding Officer of the Court 
of District Judge, Jaipur City felt that 
on account of his relationship with the 
fudgment-debtor, he will not be able to 
take any proceedings in the matter. A 
question arose as to whether the District 
Judge, Jaipur- District was competent to 
deal with the execution proceedings, It 
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was held that the District Judge, presid- 
ing over the District Court of the Jaipur 
District was competent to deal with the 
execution proceedings when they are duly 
transferred under the orders of the High 
Court. The Division Bench agreed with 
the following observations of Bapna J. in 
Chouth Mal’s case Ca 1956 Raj 192 at: 
p. 193): 


‘The -competency referred to in S. 24 
must be taken to be only with respect to 
the pecuniary jurisdiction,’ and I find 
support for this view’ of Kishore Lal v, 
Balkishan, AIR 1932 All 660 and Par- 
shottamdas v. Bhagubhai, ATR 1932 Bom 
486. The same view has been taken in 


'F, E. Geyer v. M. M. Geyer, AIR 1949 


Lah 34 (FB). The contention raised above. 
‘has no force”, 


ii. The cases = to ETE of 
1976 are also relevant and they directly 
throw light on the question. In Muham- 
mad Habibullah v. Tikam Chand AIR 
1925 All 276 (2), an objection was raised 
regarding the jurisdiction of the Court of 
Small Causes at Agra to carry on execu- 
tion proceedings. The decree was passed 
by the Additional Subordinate Judge and’ 
an application for execution was filed by 
the decree-holder. Subsequently the Dis- 
trict Judge, Agra transferred that applica- 
tion for execution to the Court of Small 
Causes, The Division Bench of the Allaha-- 
bad High Court considered the provisions 
of Secs. 38 and 39, C. P. Œ. and observ- 
ed that the transfer under `S. 39 is totally. 
different from the transfer of one parti- 
cular application for execution under S. 24 
C. P. C. It was also observed in that case 
‘that Section 38 is not exhaustive and a. 
decree can be executed by the Court to ` 
which it is transferred under Section 24. 


12. Reference may also be made to 
Karuppiah Ambalam v. Nadar`AIR 1965 
Mad 435. In that case a decree was passed ` 
by the Sub-Court, Dindigul in the Madu- ` 
rai District, since the property was situat- 
ed within the jurisdiction of the Sub- 
Court Sivaganga, in the Ramanathapuram 
District, the decree was transferred to the 
Sivaganga Court. Thereafter the decree- 
holder submitted’ an application -under 


- Sec. 24, C. P. C. for transfer of the execu- 
tion case before the District Judge’ of 


Ramanathapuram District praying that the 
execution case may be transferred to an- | 
other Sub-Court in the same District. 
Thereupon the District Judge transferred 
the execution petition. A revision petition 
was p against the order of trans- 


+ 


178 Raj. 
an important one. The short “question 
which arises for consideration is whether 


an execution case can be tried and dis-. 
posed of. by the Court to which it--has. 


been transferred under Section 24, even 
when that Court is neither:a Court which 
has passed the decree nor thé Court to 
which decree has been sent for execution 
under Section 39. 


7-8 For proper siorecstion: da ad- 
judication of the controversy, it is essen- 
tial to read the relevant parts of the pro- 
visions contained in Ss. 24, 37, 38 and 39 
of the Code of Civil Procedure. 

24. General power of transfer and 
withdrawal—(1) On the application of any 
of the parties and after notice to the par- 
ties and after hearing such of them as 
desired to be heard, or of its own motion 
without such notice, the High Court or 
the District Court may at any stage— 

(b) withdraw any suit, appeal or other 
proceeding pending in ai Court subor- 
dinate to it; and ` 

(i) try or dispose se ihe mme or 

` (ii) transfer the same for trial or dis- 
posal to any Court subordinate to it and 
competent to try or dispose of the. same; 
or 

(iii) retransfer the same for trial or 
disposal to the CONE MOT ee 
withdrawn. © 


(3) For the purposes of this section, 

(b) “proceeding” includes a proceeding 
for the execution of-a decree or order. 

9. Part IF of the Code of Civil Pro- 
cedure deals with execution and this 
part is divided into several heads. Ss. 38 
and 37 have been -given under the head 
“General”. Sections 38 to 46 are covered 
under the heading “Courts by which de- 
crees may be executed.” Section 38 pro- 
vides that the decree may be executed 
either by the Court which has passed the 
decree or by the Court to which it is sent 
for execution. A decree is sent for execu- 
tion to another Court of competent juris- 
diction by the Court which passed the 
decree on the application of the decree- 
holder under Section 39, C. P. C. under 
any of the conditions mentioned under 
clauses (a) to (d) of Section 39. CL (d) is 
in the nature of residuary clause. If the 
case is not covered under cls. (a) to (c) and 
the Court considers that the decree should 
be executed by some other Court, then 
after recording reasons, the Court, which 
passed the decree, may send the decree 
for execution to another Court. The ex- 
pression “Court which passed the decree” 
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has. been defined under Section 37. Ac- 
cording to S. 37, the Court of first in- 
stance shall: be deemed to be a Court 
which passed ‘the decree and where the 
Court of first instance has ceased to exist 
or to have jurisdiction to execute it, then 
in that situation that Court would be a 
Court which passed the decree, - which 
would have jurisdiction to try that suit. 
An explanation has been added’ to See- 
tion 37, which deals with the effect of 
transfer of area of one Court to another 
Court.. According to Shri Bhoot, the Dis- 
trict Judge can only transfer the execu- 


‘tion case from the Court of first instance 


to-antoher Court if the Court of first 
instarice has ceased to exist or has ceased 
to have jurisdiction and some other Court 
has jurisdiction to try that suit. His em- 
phasis is that it does not cover the case 


of a Court to which execution is transfer- 


red under Section 24. Section 24 of the 
Code of Civil. Procedure makes a pro- 
vision for general power of transfer and 
withdrawal `of cases. The power is con- 
ferred on superior Courts namely the 
High Court and District Courts. Under 
clause (b) of sub-section (1) of S. 24, the 
High Court or the District Court is em- 
powered to withdraw any suit, appeal or 
other proceedings pending in any Court 
subordinate to it and transfer the same 


for trial and disposal: to any Court sub- 


ordinate to it and competent to try or 
dispose of the same ‘either of tts ie 
motion without notice to the parties, or 







suit or appeal or other proceedings. Fur- 
ther it is significant that sub-section (3) 
has been inserted in Section 24 by the 
C. P. C Amended Act No. 104/1976, 
whereby expression “proceeding” has been 


with a view to settle the divergence 
judicial opinion. There was divergence of 
judicial opinion, on the question as to 
whether Section 24 applies to execution 
This divergence has been 
set at rest, by providing that the word 
“proceeding” shall include proceeding for 
the execution of a decree or order in Sec- 
tion 24. The District Judge of his own 
motion is empowered to withdraw an ex- 
ecution case from any Court subordinate 


to it and transfer the same for disposal 
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March 18, 1977. In the execution applica- 
tion, the judgment-debtor submitted his 
objections under S. 47, C. P. C. read with 
Section 151 C. P. C. on April 5, 1977. The 
execution application as well as the ob- 
jection petition No. 41/1977 were trans- 
ferred from the Court of Munsiff to the 
Court of Additional Civil Judge, Jodhpur 
by the order of District Judge, Jodhpur, 
No. 473 dated October 5, 1977. Thereafter 
again both the cases were transferred by 
the District Judge to the Court of Addi- 
tional Munsiff jand Judicial Magistrate 
No. 1, Jodhpur by his order No. 521 dated 
November 8, 1977. The learned Additional 
Munsiff, by his order dated January 31, 
1978 dismissed the transferred objection- 
. petition on September 7, 1978. The judg- 
ment-debtor further submitted in execu- 
tion objection purporting to be in reply 
to the notice under Order 21, Rule 22, 
C. P. C. One of the objections raised was 
that the Court to which the execution ap- 
plication has been transferred by the Dis- 
trict Judge, has no jurisdiction to execute 
the decree as that Court has neither pass- 
` ed the decree nor that Court is the Court 
to which the decree is sent for execution 
by the Court which has passed the decree. 
The learned Additional Munsiff after 
‘hearing both the parties decided the ob- 
jection against the judgment-debtor by 
the impugned order. Aggrieved against 
that order, the jJudgment-debtor has pre- 
‘ferred this revision petition. 


3° I have heard Mr. M. C. Bhoot learn- 
ed counsel for the petitioner judgment- 
debtor and Mr. G. M. Mehta learned coun- 
sel for the non-petitioner Decree-holder. 
= 4 Mr. Bhoot learned counsel for the 
petitioner submitted that under S. 38 of 
the Code of Civil Procedure only the 
Court which has passed the decree or the 
Court to which the decree has been sent 
for execution have powers to execute the 
decree. He urged that the Court to which 
the execution case is sent for execution. 
under Section 24, C. P. C. has no juris- 
diction to execute the decree in view of 
the provisions contained in Sections 38 
and 39. He submitted that. the expression 
“Court which passed the decree” has been 
defined under Section 37 unless the trans- 
feree Court under Section 24 is covered 
by this expression, the transferee Court 
can have no jurisdiction to execute the 
decree. If there is any ground for trans- 
fer which may be covered under Sec- 
tion 24.. C. P. Œ.: according to Shri Bhoot, 
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it is only the Court which has passed 
the decree, can transfer the decree under 
clause (d) of Section 39. In the present 
case, he submitted that the Courtof the 
Additional Munsiff and Judicial Magis- 
trate, Ist Class No. 1, is not the Court 
which has passed the decree and that 
Court does not answer to the description 
of the Court as defined under Section -37; 
so powers under Section 24 could not 
have been exercised by the District Judge 
for transfer of the execution case, al- 
though in Section 24 word “proceeding” 
has been explained to mean proceeding for 
execution of a decree or order. According 
to Shri Bhoot, proceeding in the nature 
of execution can of course be transferred 
by the District Judge under Section .24 
but it can only be transferred to any 
subordinate Court which is competent to 
try. or dispose of the same and sections 
37 and 38 deal with such Courts which 
are competent to‘try and dispose of the 
execution cases. Jurisdiction cannot be 
conferred by the District Judge under Sec- 
tion 24 on any Court which is not covered 
by Secs. 37, 38 and 39, C. P. C. Reliance 


- was placed by Shri Bhoot on a decision 


of this Court in Ram Dayal v. Smt. Kisturi 
1970 Raj LW 217: (AIR 1970 Raj 246). 

5. As against the above submissions 
Shri Mehta learned counsel for the de- 
cree-holder non-petitioner submitted 
that an execution case can be transferred 
by the High Court and the District Court 
to any Court subordinate to it and com- 
petent to try and dispose of the same. 
The District Judge in exercise of its 
power under Section 24 can transfer the 
execution case to any subordinate Court 
which is competent to try and dispose of 
that case. The word “competent” does not 
mean that the Court should have terri- 
torial jurisdiction. It would be sufficient 
that the transferee Court should have 
pecuniary jurisdiction. He urged that Sec- 
tion 24 is an exception to Ss. 38 and 39 
and Sections 38 and 39 do not in any 
way curtail the power of transfer con- 
ferred on the High Court and the Dis- 
trict Court under Section 24. All the 
powers of the executing Court shall vest 
in the Court to which case has been 
transferred under Section 24. In support of 
his contention he referred to some cases 
to which I shall advert at the appropriate 
place. l 

6. This revision petition in view of 
the arguments advanced- by. the learned 
counsel, raises a short. question though 
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- the Deputy - Secretary. refused to -permit 


him to give such. an anCentaS Oe Or as-- 


surance. 

` 40. The ‘Courts’ concern ‘for “Justice 
and Rule of Law” should have been res- 
pected by the Government. This case 


should act as “eye opener” to all who - 


are trustees of “Public funds” and cus- 


todians of “rule of law” and should result’ 


in a “probe” in the allegation of the 
petitioner. 

41, I would have saddled the respon- 
dents with costs but the petitioner has 
also acted in a very selfish manner by 
not giving the names of officers and par- 


ties from which he alleged that purchases. 


have been made almost at double price 
of the tender rates. It is a typical selfish 
business mentality not to displease 
the officers, who might oblige the peti- 
tioner in future, if the allegation is true. 
If it is not true then it is still more serious 
matter that petitioner has made such 
sweeping false allegation against high 


officers of State. He has, therefore, dis-- 


entitled himself from getting costs. 


42. The writ petition is accepted as 
indicated above, without any order as to 
costs. : 

Petition allowed. 
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Hakim Mohammed Ali, Petitioner v. 
Bhanwari Bai, Non-petitioner. 

. Civil Revn. Petn. No. 362 of 1979, D/- 
16-2-1981.* 

Civil P. C. (5 of 1908), Ss. 24 (3) (as 
inserted by Act 104 of 1976), 38 and 39 — 
Expression “competent” in S. 24 (3) — 
Interpretation of — Transfer of execution 
case under S. 24 — Transferee Court need 
not be the Court which passed the decree 
or a Court to which decree was sent for 
execution under S. 39 — It need only have 
pecuniary jurisdiction to dispose of case. 


Where the District Judge in exercise of 
powers conferred under S. 24 transferred 
an execution case from one Court to an- 
other court, both having same pecuniary 
and territorial jurisdiction the transferee 
‘Court- would be “competent” to try and 
dispose it even when it was neither the 


*Against order of Shri Saxena, Addl 


. Munsif and Judl. Magistrate No. 1,. 


- Jodhpur, D/- 23-11-1979. 
_ EY/FY/C507/81/AAJ/SNV . 


Mohammed Ali v. Bhanwari Bai’ 


‘execution under S, 39. 


A.I R. 


‘Court which passed the decree nor it was 


the Court to which decree was sent for 
(Para 14) 

Expression “proceeding” occurring in 
S. 24 (3) has-been given a meaning so as 
to include a proceeding for the execution 
of a decree or order. The Court which 
does not satisfy condition of S. 38 is also 


‘a court competent to proceed with the 


execution which has been transferred to 
it under S. 24 because if the word “com- 
petent” occurring in S. 24 is restricted to 
Courts as mentioned in S. 38, very ob- 
ject of S. 24 would be rendered nugatory, 
(Para 9) 

Section 24 is a special provision con- 
ferring general powers of transfet and 


-Withdrawal of cases on superior Courts. 


Having regard to the object of S. 24 and 
having regard to the nature of power 
conferred upon the superior Courts, S. 24 
cannot be read as subject to 5. 38. The 
word “competent” occurring in S. 24 only 
means that the transferee Court should 
have pecuniary jurisdiction. Any narrower 
interpretation of the word “competent” 
would result into setting at naught the 


general powers of transfer. (Para 9); 
Cases Referred: Chronological Paras 
AIR 1974 Raj 204 10 
AIR 1970 Raj 246: 1970 Raj LW 217 4, 13 
AIR 1965 Mad 435 12 
AIR 1956 Raj 192 10 
AIR 1949 Lah 34 (FB) 10 
AIR 1932 All 660:1932 All LJ 984 10 
AIR 1932 Bom 486 10 
AIR 1925 All 276 (2). 11 


M. C. Bhoot, for Petitioner; G. M, 
Mehta, for Non-petitioner. 


ORDER :— This revision petition is 


‘directed against the order dated Novem- 


ber 23, 1979 passed by the Additional 
Munsif and Judicial Magistrate No. 1, 
Jodhpur, in execution case No. 8/1977, 
whereby the judgment-debtor petitioner’s 
objection, regarding the jurisdiction of 
the Court to. execute the decree, was re- 
jected, 

- 2 The suit for arrears of rent and 
ejectment was decreed by the trial Court 
on January 13, 1969 and the said decree 
was affirmed in the first appeal and 
second appeal on May 23, 1974 and April 
29, 1975 respectively and a compromise 
was arrived at between the parties in the 


Supreme Court and a decree in pursu- 


ance of compromise was passed on Novem- 
ber 17, 1976: Thereafter, the decree-holder 
submitted an application for execution in 
the Court of Munsif, City . Jodhpur on 
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must have been consulted for every year 
and the same advise would have been 
given by them last year also. That being 
so it is not possible to accept the defence 
put forward by respondent and justifica- 
ition for the order refusing to take ten- 
ders for rate contract for this item for 
the year 1980-81. Undoubtedly the order 
as it stands is arbitrary and the respon- 
dents have not been able to justify it by 
putting relevant material providing jus- 
tification for it. 

34. Even then I gave time to Mr, 
Shisodia to ascertain from the Govern- 
ment in case they are prepared to make 
firm commitment before this Court for 
next year commencing from Ist April, 
1981 that tenders would be invited and 
purchase of this item would be made by 
rate contract. Mr. Shisodia after taking 
instructions from the concerned officer 
submitted that since the acceptance or re- 
jection is done by the committee, it is 





























not possible to make any such 
commitment for calling of tender 
‘before the Court. The Court had 
made this suggestion as in view 


of the facts and = circumstances of 
the case, since much time has passed and 
hardly two months have remained in this 
year, someway out can be found and the 
the State Government and the tenders 
afresh for next year. (sic) It is also not 
intelligible why for coming year, the re- 
spondents are not inviting tenders and 
thus killing child in womb. This makes 
the afterthought defence of. “technical 
committee’ report for 80-81 also suspi- 
cious lacking bona fides and genuineness, 


34A. Therefore, there is no escape but 
quash the impugned order, by-which 
tenders including that of the peti- 


r the year 1980-81. 


35. The petitioner cannot claim ac- 
eptance of his tender from this Court as 
it is for the Committee to reconsider it, 


36. The net result of the above dis- 
ussion is that the respondents are direct- 
to immediately convene a meeting of 
he CSPC consisting of the personnel 
entioned in the sub-clause (2) of CL 1 
f the Manual and permit no outsider to 
tervene in the deliberations of the Com~ 
ttee and decide the matter afresh on 
e basis of the tenders which were re~ 
ived by them for the year 1980-81, 
ithin a period of three weeks from to- 
. In view of the above it is not neces- 
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sary to discuss the various other points 
which have been raised by the petitioner 
in this case and specific allegations of 
mala fide, ulterior motive which have 
been taken by way of rejoinder. 

37. Before parting with this Judgment, 
it must be observed that the CSPO of the 
Rajasthan is required to make and ensure 
that purchases are made by various de- 
partments, which rum in millions of 
rupees for every year by fair and reason- 
able method of rate contracts, to ensure 
that there is no corruption. In the matter 
of purchases of store the State function- 
aries are required to act with stringent 
principles mentioned in this manual and 
safeguard that they are not circumvent- 
ed by any device or method of avoided 
on any pretext (sic). Otherwise the citi- 
zens are bound to suspcet the motives of 
those who are trustees and custodians of 
public funds. It is, therefore, necessary 
that when year after year the rate con- 
tracts are avoided and individual officers 
of the various departments are given 
direct authority to make purchases at 
their own level; that since authorities 
should treat it (as) matter of grave con- 
cern, and order independent probe to rule 
out corruption, favouritism and nepotism. 

38. Justice and rule of law, the twin 
bedrock of society any good Government 
should not be allowed to be undermined, 
by such suspicious and doubts stifling 
process of law by questionable pretexts 
and using or permitting indirectly, misuse 
of public funds for selfish and ulterior 
purposes in disregard of law by law in- 
venting intelligent and clever excuses as 
it results in blunting the instrument of 
Law. It is such patent and brazen dis- 
tortion of justice which ultimately results 
in erosion of the rule of law. l 

39. I have been tempted to make these 
remarks not because there is any positive 
proof of corruption, favouritism or nepo- 
tism in this case but because the Govern- 
ment in spite of granting tirne twice, re- 
fused to assure this Court that for the 
coming year consistent with the 
‘Manual’ tenders are being called afresh 
for PVC Hose Pipes and ‘rate. contracts’ 
would be considered by the Committee 
according to the Manual. The absence of 
such innocuous assurance is a matter of 
concern. because it indirectly means an 
attitude of defiance, and claim for im- 
munity from ‘law’ by a Government which 
by the written constitution is firmly: oom- 
mitted to ‘rule of law’. The learned Gov- 
ernment Advocate felt helplessness, when 
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Committee. Admittedly the Officer in 
charge was not present in the Committee 
and, therefore, he could not have claimed 
any personal knowledge regarding the 
reasons for rejection of all the tender for 
rate contract of this item, 


28. Confronted with the above situa- 
tion it appears that. the respondents have 
now tried to introduce the affidavit of 
Shri K. L. Goel. This affidavit now men- 
tions that there was an agenda which 
wag placed before the Committee which 
contained technical report received from 
Technical Committee. According to that 
report of the Technical Committee opined 
that specification should be  re-casted 
after mentioning required thickness, and 
weight per meter. Ht further desired that 
specification should be clear from the 
certificate and test result should be in- 
cluded in the certificate. Although the 
matter is primarily a technical one and 
it is not for this Court to make any 
comments, but. how it. is. that this techni- 
cal committee to whom this item must 
have been referred earlier also, has now 
discovered for the first time that speci- 
fication should be re-casted by mention- 
ing of thickness, weight per meter etc. 


29. Ht is also surprising that the Fech- 
nical Committee now recommended for 
the first time that names of the labora- 
tory should be mentioned whose certifi- 
eates would be accepted. Even though 
this Court cannot claim special technical 
knowledge but it is matter of common 
knowledge that if PVC Hose Pipes are 
purchased, specification must be given of 
thickness or weight per meter. It is not 
intelligible how purchases have been 
made for the earlier year without speci- 
fication of thickness, weight per meter 
etc. It is. also not intelligible why earlier 
the certificate of laboratory were accept~ 
ed unless. the: laboratory were of known 
recognition or of Government. 


30. A perusal of annexure 15, the 
tender, notice published in the news- 
papers shows that the specification ete., 
were to be found in the tender as per 
Clause 3, Annexure-I. The tender form is 
accompanied by Schedule of specification 
for Hose Pipes and various specifications 
have. been mentioned in H. Regarding 
testing a note is mentioned that the sample 
showld be tested and: fest certificate 
should be obtained from any Government 
test House or a Certificate from test- 
house of repute, The test certificate pro- 
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duced by the petitioner was of Govern- 
ment test house. 


$1. In view of the above established 
facts the technical Committee report 
leaves much desired. Another mysterious 
feature of this case is that reports exist- 
ence was non-existent all through during 
arguments (sic), Even when the original 
file was shown this note was never shown 
nor even verbally mentioned. 


32. In view of this, the objection of 
the petitioner fo the acceptance of tha 
affidavit of Shri Goel could not be ignored 
more so when the affidavit has been pro- 
duced after arguments have been con- 
cluded. Shri Goel was not one of tha 
member of this Committee according to 
CSPM. It is not disputed by the respon- 
dent that he does not fall in any category 
of the Manual in Clause 1 (2). That being 
so irrespective of the consideration of the 
objection about late production, where 
entire decision of the committee is vitiat- 
ed on account of decision having been 
taken by a committee consisting of one 
non member; it would not be in the in- 
terest of justice to permit the respondent 
for taking on record of this affidavit of 
Goel at this late stage, The objection of | 
the petitioner, therefore, accepted and 
Shri Goel’s affidavit is rejected, 

32A. In the absence of this affidavit, 
there is nothing on record to make out a 
valid defence for complete rejection of 
all the tenders for this item for this year. 
It is also of significance that during some 
of the previous years as per the assertion 
of the petitioner in his writ petition, 
Similar situation had arisen when the 
rate contract were not given to the ten- 
ders and the purchases were made by 
different method. The petitioner has made 
a very serious revealing allegation con- 
taining aspertion on the organisation that 
earlier rate contract for this items were 
accepted when the lowest rates were of 
Delhi firm. It would not be proper to 
accept it at the face value without spe- 
cific particulars and details. 

33. However, the basic fact remains 
that during last year also tenders were 
not accepted of any one for this item for 
rate contract. In case any technical ob- 
jection: were there, it is not intelligible 
why after getting one full year the 
Same was not remedied by giving speci- 
fication etc. The reasons for non-accept~- 
ance of rate contract tenders for the ear- 
lier year are not before this Court. But 
one thing is very certain if technical Com- 
mittee is consulted for this tender, it 
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various items of stores as far as practi- 


cable, in consultation with the depart- 


ments concerned, where necessary. Then 
aecording to Clause 2 (5) the Organisation 
invites tenders for items on the centralis- 
ed list, scrutinize the same, settle terms 
and rates, mode of delivery and 
terms of payment, convey acceptance 
execute agreement and issue Rate Con- 
tract orders for the information of the 
Direct Demanding Officers. The samples 


which are sent by the tenders are kept ` 


in the custody by virtue of sub-cl. (10) 
of this Clause 2 and inspection are ar- 
ranged for stores supplied by contractors 
through technical Officers/Specialists of 
the Government Department as per Cl. 2 
(6). . 

23... The personnel of Central Store 
Purchase Committee which has been term- 
ed as a High Power Committee in Cl. 3 
and its functions have been defined in 
Clause 3, which reads as under: 


“(1) Stores articles for which rate con- 
tracts to be concluded. 

(2) Specifications, approximate quantity, 
duration of rate contract and delivery 
period. 

(3) Conditions of tender and contract 
including special conditions if any;. 

-(4) Action under the standardised code 
against defaulting firms pertaining to all 
departments of the Government. 

(5) Serious complaints against rate con- 
tract holding firms regarding non-supply, 
delayed supply, sub-standard-supply, 
non-submission of documents, returns, 
etc. 

(6) Serlous complaints against Direct 
Demanding Officers regarding delay in 
‘payments, non-observation of instructions 
lissued from Central Stores Purchase 
-Organisation, non-submission of: returns, 
etc. 1 

(7) Approve rates higher than the 
lowest rates quoted in a valid tender by 
‘recording reasons; 

_ (8) Relaxation of conditions of tender 
and contract in the interest of Govern- 
ment work; 

(9) Relaxation of any condition of 
tender and contract which may operate 
harshly on any contractor under special 
circumstances; 

(10) Any such point as may be referred 


to. by the Central ore Purchase Orga 


nisation.” ` 


24.. Clause 3 (5): of this Manual pre-. 


seribes the procedure .for „complaints 
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against’ rate contract ~ holding firms ` 
regarding. non-supply, delayed sup- 
ply, sub-standard supply, non-sub- 
mission of documents, returns etc. and 
tenders are invited by issue of notices 
in Clause 5 of Manual for rate contracts. 
There are various details regarding ten- 
ders notices given in Clauses 6, 7,.8,. 9, 
and 10 etc. which need not be mentioned. 

25. Even the procedure of receipt of 
the tender is mentioned in Clause 10 and 
the tenders are opened according to 
Clause 11 and tabulation of tenders is 
done under Clause 12 of the Manual. The 
samples can be required to be demon- 
strated under cl, 13. The procedure for 
acceptance of tender is given under 
Clause 15 of the Manual. Rate contract 
and order are given as per Clause 16. 

25A. The above resume’ would show 
that it is not purely an administrative 
action at the whim or caprice or sweet 
will and discretion of a particular officer. 
Since stores of crores of rupees are pur- 
chased in various departments due to fast 
developing and progressive economy of 
the State, the State has taken due care 
by prescribing detailed procedure ete. 
That being so the procedure of the Manual 
should be adhered to by department and, 
any attempt to circumvent it directly/in- 
directly cannot be permitted. In addition 
to the principles enunciated in the above 
judgments, the requirements mentioned 
in the Manual themselves gives a right of. 
action in a law Court to a limited ex- 
tent. The above authoritative pronounce- 
ments keeps no doubt that this Court can 
make a judicial review, in the limited 
sphere. 


26. -It is not in dispute that the pur- 
chases of these items were likely to be in 
large quantities as the items are in com- 
mon use in several departments of ‘the 
Government. That being so Clause 5 (1) 
(2) directly applies and the respondents 
should normally purchase it by entering 
into rate contracts. ` 

27. The original record which was 
placed before me during the arguments 
only shows that a one line rejection was 
made by the Committee without assign- 
ing any reason. whatsoever. It is true in 
such matter where committee decides a 


“number of item on. the agenda a detailed 
'» reasoned -order cannot be -insisted upon. 
‘However, during the arguments -as it was `~ 


then, an affidavit of the Officer in charge 


- was wholly. inadequate and insufficient 


because he could not have any knowledge 
of what transpired in the meeting of the 
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19. Yet another objection: which was taken by the petitioner was that. accord: : 
ing to CSPO Manual clause 1-(2) the Committee consists of the following > 


. “1. Financial Commissioner 
2, Chief Engineer/Addl Chief 
Engineer, Public Works 

Department. | 
3.. Industries Secretary 
4, Agriculture Engineer 
5. Stores Purchase Officer 


Since Shri K. L.. Goel is Additional Chief 
Engineer Public Health Engineering De- 


partment, he cannot be a member of this ` 


Committee. The affidavit filed by him ig 


irrelevant and his participation in the 


meeting vitiates the decision, argued the 
petitioner, 


20. After authoritative pronouncement 
of the Supreme Court in Ramana Dayaram 
Shetty v. International Airport Authority 
of India (AIR 1979 SC 1628) (supra), the 
matters of judicial review in matters of 
contracts and tender have assumed new 
dimension. Hon’ble Justice Bhagwati in 
this case observed as under (at p. 1629): 


“This appeal by special leave raises in- 
teresting questions of law in the area of 
public law. What are the constitutional 
obligation on the State when it takes ac- 
tion in exercise of its statutory or execu- 
tive power? Is the State entitled to deal 
with its property in any manner it likes 
or award a contract to any person it 
chooses without any constitutional limita- 
tions upon it? What are the parameters 
of its statutory or executive power in the 
matter of awarding a contract or dealing 
with its property? These questions fell 
in the sphere of both administrative law 
and constitutional law and they assume 
special significance in a modern welfare 
State which is committed to egalitarian 
values and dedicated to the rule of law. 
But these questions cannot be decided in 
the abstract. They can be determined 
only against the background of facts and 
hence we shall proceed to state the facts 
giving rise to the appeal.” 


21. In Kasturi. Lal v. State of Jammu 
and Kashmir (AIR 1980 SC 1992). (supra) 


the Hon’ble Supreme Court observed as 


under, (See H. N.): 

“Where the Government is dealing with 
the public, whether by way of giving jobs 
or entering into contracts or granting 
other forms of largess, the Government 


cannot act arbitrarily at its sweet will. 


There are. two limitations -imposed : by 
law which structure and control the dis- 
cretion of the Government in this behalf, 


Steves 


eooeess Member . 


eevee 


Chairman 


~do- 
© edo 
Member Secretary” 


The first ‘is in regard to the terms on 
which largess may be granted and the 
other, in regard to the persons who may 
be recipients of such largess. Unlike a 
private individual, the State cannot act as 
it pleases in the matter of giving largess 
and it cannot choose to deal with any 
person it pleases in its absolute and um- 
fettered discretion.” l 
“Every activity of the Government has 
a public element in it and it must there- 
fore, be informed with reason and guided 
by public interest. If the Government 
awards a contract or leases out or other- 
wise . deal with its property or grants 
any other largess, it would be liable to 
be tested for its validity on the touchstone 


-of reasonableness and public interest and 
. if it fails to satisfy either test, it would 


be unconstitutional and invalid.” 

Yet another important point which 
emerges from the decision of Kasturi 
Lal v.- State of Jammu and Kash- 


mir (supra) is that the Govern- 
‘ment cannot act arbitrarily in 
the matters of contract, It’ is, 


therefore, not necessary to discuss in de- 
tail entire earlier case law, because the 
issue stands clinched by the above two 
classic pronouncement of the Hon'ble 
Supreme Court which are directly rel- 
evant to the issue involved in the present . 
case. 

22. The question of granting or refus- 
ing to grant, accepting or rejecting, the 
tender has not been left, even otherwise 
to the arbitrary discretion of the execu- 
tive because the Government has . laid 
down the norms and principle by CSP 
Manual, which has been published by the 
Government of Rajasthan issued under 
the authority of Governor. The function 
of CSPO and CSPC have been defined in 
this Manual. According to Clause.2-(1) of 
CSP Manual the function of Organisation 
is to enter into rate contract for stores 
which are purchased in large quantities 
and are in common use in several depart- 
ments of the Government. According to 
Clause 2 (4) the Organisation is required 
to draw up standard specifications of- 
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8. The petitioner was surprised to 
note that im spite of his tender being 
lowest the Government started making 
purchases of PVC Hose Pipes by other 
method. According to the petitioner Hose 
Pipes of 50 MM lowest tender was of 
Rs. 14.35 which has been purchased by 
the Government by other method at the 
rate of Rs. 23.76. Similarly Hose Pipes 
of 60 MM for which the lowest rate 
offered. was Rs. 18.45, has been purchas- 
ed at the rate of Rs. 25.60. Similarly for 
Hose Pipes of 75 MM for which tenders 
were received for Rs. 24.00 purchases 
have been made by the Government at 
the rate of Rs. 57.00. 

10. The petitioner in the writ petition, 
in his. verbal arguments and in his 
written arguments, has made serious grie- 
vanees that the public functionaries arte 
squandering the public- money and are 
displaying. not only dereliction of duties 
enjoined but betrays confidence upon 
them to safeguard public money and. in 
acting with a questionable conduct. 

1i. The petitioner himself has not 
piven even the name of the departments 
and the place where purchases were 
made. Untess specific officer and the 
place of the department is mentioned, the 
respondent cannet be expected to make 
enguiry about the correctness of: the al- 
legations and. therefore, the allegation of 
this nature is to be rejected being hope- 
lessely vague and sweeping in nature. 

12. The question which requires con- 
sideration is whether the Central Stores 
Purchases Committee, (hereinafter refer- 
red to as the CSPC), who took the deci- 
sion on 3-10-1980, not to give rate contract 
for these items of PVC Hose Pipes for 
this year did so arbitrarily, mala fide 
or with some ulterior motive warranting 
interference by this Court, 

13. In the reply which was filed earlier 
before the arguments were concluded 
and also the record which was shown to 
this Court, only one line cryptic observa- 
tion was made by the CSPC which reads 
as under: 


“this year no rate contract should be 
entered for this item.” 

t£. During the course of arguments, 
the petitiamers’ contention was that the 
Committee’s rejection ef the tenders and 
decision. not ta give the rate contract for 
this year was Hable to be quashed -be- 
cause if was arbitrary and unreasonable 
and not in public interest. Reliance was 
placed om judgments of. Supreme Court 
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on Ramana Dayaram Shetty v. Interna- 
tional Authority of India (AIR 
1979 SC 1628) (supra), Kasturi Lal 
Lakshmi Reddy v. State of Jammu and 
Kashmir (AIR 1980 SC 1992), Century 
Spinning & Manufacturing Co, Ltd. (AIR 
1971 SC 1021) and on Erusian Equip- 
ment and Chemicals Ltd, v. State of 
West Bengal (AIR 1975 SC 268). 

15. In reply to the above Mr. Shisodia, 
submitted that the question of acceptance 
or rejection of the tender was purely ad- 
ministrative one. He pointed out that the 
technical report which was received for 
this item mentioned that the specification 


_ ete. should be recasted and the present 


tender cannot be considered unless that is 
done and fresh tenders are invited. 


16. Before conclusion of the argument, 
the reply as well as affidavit which were 
submitted by the respondents did not sup- 
port the above contention of Mr. Shisodia 
in as much as no member of the Com- 
mittee who decided the question of tender 
for PVC Hose Pipes or a person present 
in the Committee verified the above facts 
of defence. Moreover this part of the 
reply further was supported by affidavit 
which mentioned that it was based. on 
legal advice. 


17. After the arguments were over and 
the judgment was reserved, an additional 
affidavit and reply was filed, which was 
objected to by the petitioner. Affidavit of 
Shri R. S. Sharma dated 2-2-1981 contains 
various facts. It is accompanied by an- 
other affidavit of Shri K. L. Goel. who al- 
leges that he was present in the meeting 
as Member of the CSPC. 

18. The petitioner seriously objected 
against taking on record the affidavit of 
Shri K. L. Goel. The objection of the 
petitioner which has been supported by 
written reply dated 6-2-1981 is as under: 


“That it is strange that by this new 
application the State of Rajasthan has 
come to file two new affidavits, as under: 


1, Affidavit of Mr. R. S. Sharma. 

2. Affidavit of Mr. K. L, Goel, Addi, 
Chief Engineer PHED. . 

While in his affidavit, Mr. R. S. Sharma, 
has corrected verification of some facts, 
earlier sworn to be true on the basis of 
legal advice the affidavit of Mr. K. L. 
Goel brings entirely new facts on record. 
without permission of the Court, which 
cannot be allowed after. the case is com- 
plete and the judgment has been reserv- 
ed. The affidavit of Shri K. L. Goel can- 
not be read and considered in the case”. 
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M/s. Chirag Enterprises, Petitioner v, 
aoe of Rajasthan and another, Si aa 
ents. 


Civil Writ Petn. No. 1934 of 1980, D/- 
12-2-1981. 


(A) Constitution of India, Art. 226 — 
Pleadings in petition — Allegations by 
petitioner that Government functionaries 
were squandering public money and dis- 
playing derelication of duties — Petitioner 
not giving names of departments and 
place where purchases made — Held 
that the allegations were hopelessly vague 
and sweeping in nature. (Para 11) 


(B) Constitution of India, Art. 226 — 
Tenders — Central Stores Purchase Orga- 
nisation (C. S. P. O.) inviting tenders for 
hose pipes — Quotations of petitioner 
lowest — Instruction in C.S.P. Manual 
not followed — Central Stores Purchase 
Committee (C. S. P. C.) without assigning 
any reasons rejecting tender with one 
line order — Order arbitrary — Quashed. 

(Paras 33, 34-A) 


Cases Referred: Chronological Paras 
AIR 1980 SC 1992 2, 14, 21 
AIR 1979 SC 1628 2 14 20 
AIR 1975 SC 266 14 
AIR 1971 SC 1021 14 


Jitendra Maheshwari, Petitioner himself 


present; D. S. Shisodia, Govt. Advocate, ` 


for the State. 


ORDER :— Petitioner’s Tender, State’s 


Pleasure and peoples’ treasure, the juxta- 
position of these trio postulates are on 
test and trial. Administrative discretion 
is to be put to judicial post morterm on 
the touch-stone of “rule of law”, 


2. The new dimensions of scope of 
judicial review in the field of administra- 
tive law, by celebrated decisions of the 
Apex Court in Ramana Dayaram Shetty 
v. International Airport Authority of 
India, (AIR 1979 SC 1628) and Kasturi 
Lal Lakshmi Reddy v. State of Jammu 
and-Kashmir, (AIR 1980 SC 1992), having 
smashed the VETO power of the admin- 
isterative wing of the State, proverbially 
known as the “BUREAUCRACY” in 
matters of State Contracts, Tenders, 
Licences, Quotas and Permits; flood gates 
have been opened for citizens for invok- 
ing Article 226 of the Constitution and 
claiming the enforcement of "ubi jus ibi 
idem remedium”. 
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3. Overt and covert disregard, fla- 
grant violations of the jaws, morms and 
fair play principles, by those who are 
trustees and custodians, at amy level to- 
day, is pregnant with disastrous conse- 
quences not so much to them, but to the 
society as a whole. 


4. According to an eminent jurist “the 
hallmark of. modern jurisprudence in its 
realism, functionalism, empricism and 
pragmatism, M/s. Chirag Enterprises 
making the above bedrock, prays in this 
petition that the State functionaries 
should be told by this Court that they 
are ‘trustee’ of Public funds. The trea- 
sury containing the ‘Consolidated Fund of 
the State’ with the Public Exchequer 
should not be squandered at the pleasure 
as per the obsolete outdated universally 
condemend feudal doctrine of “King’s 
Pleasure”, The rule of law is well en- 
trenched in the four corners of the 
Constitution of India with its apex as 
Art. 141, and “treasure cannot be at 
pleasure” now in 1981. 


5. The above being the pivot ef the 
“tender” litigation, let me now narrate 
the relevant facts in a nutshell. 


6. The Central Stores Purchase Orga- 
nisation, Government of Rajasthan, (here- 
inafter referred to as CSPO) issued notice 
inviting tenders. In pursuance of terider 
enquiry No. 2/80, petitioner firm sub- 
mitted its tender for PVC Hose Pipes to 
be rate contracted by organisation for one 
year. The CSPO Manual has a centralised 
list of items which can only be purchased 
by way of rate contract and Hose Pipes 
are included im it at serial No. 43. 


T. According to procedure provided in 
CSPO Manual Hose Pipes were being 
purchased by coneluding rate contracted 
after 1976 with two Delhi firms. In 1979- 
80 for some reasons or the other rate con- 
tract for Hose Pipes were mot finalised. 


8 In the year 1980-81, after tenders 
were invited, tenderers were required to 
get their samples tested, and submitted 
to the CSPO. According to the version 
of the petitioner his quotations were 
lowest for two sizes of Hose Pipes i e 
400MM and 75 MM and his tender was 
complete in all respect. ‘The petitioner 
expected the acceptance of tender and 
started to make preparations to meet the 
demand of agriculture, irrigation and 
forest departments during peak season. 
He spent lakhs of Rupees for preparing 
Hose Pipes, 
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. Sarpanch, it may- pass a;speaking order 
---to this effect. after recording reasons 
therefor. In the circumstances of the 


'_ case, no order as to costs. 


Petition ciowa 
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M. C. JAIN, J. 
In re, Smt. Vimla Chouhan, Petitioner. 


Civil Revn. No. 466 of 1980, D/- 26-2- 
1981.* 


Succession Act (1925), S. 376 — Exten- 
sion of succession certificate — Grant of 
— Scope. 


Section 376 contemplates that the certi- 
ficate can be extended in respect of any 
debt or security not originally specified 
therein and if such extension is ordered, 
it shall have the same effect as if the 
debt or security to which the certificate 
is extended had been originally specified 
therein. With regard to the amount of 
insurance money the petitioner sought 
extension by way of increase of the 
amount of insurance money. No addi- 
tional debt was sought to be added but 
additional amount was sought to be added 
in the insurance money. It amounted to 
a case of extension of.certificate. 


l (Para 3) 
L C. Maloo. for Petitioner. 


ORDER :— Heard learned counsel for 
. the petitioner and perused the impugned 
order. 

2. The petitioner was granted Succes- 
sion Certificate with respect to certain 
debts and securities on Nov. 27, 1979, 
though the order was passed on April 30, 
1979. In the Succession Certificate, State 


Insurance money was shown as Rs. 4,000/- 


and amount of gratuity to the tune of 
Rs. 3,500/- was shown to be due from 
Inspector of Schools, Nagour. Subse- 
quently it transpired that in fact the in- 
surance money payable is Rs. 8,991.15 p. 
and further it was found that the amount 
of gratuity has been transferred to. the 
Deputy Inspector of Girls School, Nagour, 


3.. The petitioner submitted an applica- 
tion for extension of the certificate in 
respect of insurance money and for cor- 


*Against order of Dist. J e Jodhpur, ; 


D/- 5-11-1980. 
, EV/F¥/C403/61/VSM/SSG . 


‘In re, -Vimla 
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rection -of the name of.the debtor in re- 
spect to the gratuity amount which stood 
transferred to the Deputy . Inspector- of 
Girls School. The learned District Judge 
rejected this application. stating that in 
the original application there is no men- 
tion of the amount and further the learn- 
ed Judge stated that as the original ap- 


‘plication has been disposed of, so after 


‘disposal of the same, amendment cannot 
be effected. In my opinion, the view 
taken by the learned Judge does not ap- 
pear to be correct. Section 376 of the 
Indian Succession Act contemplates that 
the certificate can be extended in respect 
of any debt or security not originally 
specified therein and if such extension is 
ordered, it shall have the same effect as 
if the debt or security to which the certi- 
ficate is extended had been originally 
specified therein. With regard to the 
amount of insurance money it may be 
stated that the petitioner seeks extension 
by way of increase of the amount of in- 
surance money. No additional debt is 
sought to be added but additional amount 
is sought to be added in the insurance 
money, so it amounts to a case of exten- 
sion of certificate. As regards the correc- 
tion of the name of debtor I am also of 
the opinion that in the circumstances of 
the case, it can be corrected. The correc- 
tion is only to this effect that instead of 
Inspector of School, the name be shown 
as Deputy Inspector of Girls School. 
Counsel for the petitioner has produced 
the letter which shows that the gratuity 
amount stands transferred to the Deputy 
Inspector of School, Nagour. This amend- 
ment or correction could have been made 
by the learned District Judge, in the suc- 
cession certificate issued by him, 


4, Thus in the above view of the mat- 
ter, the revision petition is allowed and 
the learned District Judge is directed to 
effect necessary extension of and amend- 
ment in the succession certificate. 


Revision allowed, 
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‘arbitrary or capricious ‘manner’ without. 
any justification, as‘it is exercisable-in~ 
the like manner and subject-to like sanc- 


tion and conditions, if any. In the instant 
case, the State Government revoked the 
- order of- suspension. without recording 
any reasons therefor. It merely stated 
that suspension order passed against 
Ram Prasad is revoked immediately and 
he is reinstated to the office of. Sarpanch 
and that the enquiry pending against him 
shall continue. Hence, it may be safely 
held that the order passed by the State 
Government on September 21, 1979, re- 
voking suspension order is not a speak- 
ing order at all. In my opinion, the State 
Government could revoke the order of 
suspension if the enquiry started against 
Ram Prasad Sarpanch under sub-sec- 
tion (4) of S. 17 of the Act had been 
dropped or if he had been exonerated of 
the charges framed against him in the 
enquiry. The State Government made an 
express order while revoking the sus- 
pension that the enquiry against Ram 
Prasad, Sarpanch, shall continue. There 
is no material on the record to show that 
Ram Prasad, Sarpanch, was suspended 
by the State Government on account of 
political vendetta or otherwise out of any 
ulterior motive. If, in the opinion, of the 
State Government, , the charges were 
levelled against Ram Prasad Sarpanch 
on account of political rivalry or any 
other ulterior motive and if he was sus- 
pended on that score, the State Govern- 
ment could very well drop the enquiry 
and reinstate Ram Prasad, non-petitioner 
No. 2, to the office of the Sarpanch. But, 
curiously enough, this has not been done 
and the enquiry against himis ordered to 
continue. The mere fact that the charges 
are about 9 or 10 years old and relate to. 
the previous term of his office as Sar- 
panch is no good ground for revoking his 
suspension, because sub-section (4) (A) of 
S. 17 of the Act leaves no doubt that the 
State Government can suspend any Sar- 
panch against whom an enquiry has been 


started either under sub-section (4) or ` 


the proviso thereto. It will not be out of 
place to mention that the proviso to sub- 
section (4) of S. 17 of the Act clearly lays 
‘down that the enquiry may be initiated 
against the Sarpanch even after the ex- 
piry of the term.of the Panchayat or, if 
already initiated before such expiry, may 
Þe continued thereafter. Consequently, I 
am of the view that the State Govern- 
-}ment while revoking the suspension order 


of Ram. Prasad, Sarpanch, acted in an 
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ed against the. 
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arbitrary’ and capricious manner and re- 
voked -the order-of -suspension without 
recording reasons therefor and without 
having any sufficient cause for doing so. 


8. Mr. M. M. Singhvi, learned counsel 


for Ram Prasad, Sarpanch, non-petitioner 


No. 2, also raised a contention before me 
that the enquiry against Ram Prasad, 
Sarpanch has been initiated without com- 
plying with the mandatory provisions of 
Rules 20 and 21 of the Rajasthan Panch- 
yat and Nyaya Panchayat (General) 
Rules, 1961, hereinafter referred to as the 
Rules, and so the suspension order was 
bad in law which was rightly revoked by 
the State Government upon representa- 
tion made before it by the Sarpanch. The 
above contention has no force, because 
from a bare reading of the order of sus- 
pension dated April 27, 1979 marked 
Annexure 3 it is evident that a disciplin- 
ary enquiry against Ram Prasad Sar- 
panch was initiated by the State Govern- 
ment in respect of the charges of em- 
bezzlement and falsification of accounts 
and negligence in the discharge of his 
duties as a Sarpanch. If there is any 
illegality or infirmity in initiating the | 
enquiry against Ram Prasad, Sarpanch, | 
the latter may take appropriate steps to 
get the enquiry dropped or quashed, as — 
the case may be. There is no material, 
on the record to show that the enquiry) 
under sub-section (4) of Section 17 of the 
Act was started against Ram Prasad in 
violation of the provisions contained in 
the Rules. Hence, I do not feel persuad- 
ed to hold that the order - of suspension 
passed against Ram Prasad was a nullity 
in the eye of law and was rightly revok- 
ed by the State Government. 


9. The result of the above discussion 
is that the writ petition filed by Om 
Prakash is accepted and the order revok- 
ing suspension of Ram Prasad, non-peti- 
tioner No. 2 dated September 21, 1979 
(Annexure 4) is quashed.. However, it 
will be open for the State Government 
to satisfy itself after applying its mind 
to the nature of the accusation and the 
charges and to other materials that may 
be produced before it, if any, as to 
whether or not there is justification for 
continuance of the suspension order pass- 
Sarpanch. If the State 
Government after applying its mind to 
the materials before it is satisfied that 
the suspension order passed against Ram 
Prasad Sarpanch should be revoked, and 
he should be reinstated to the office of tha 
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State Government im its reply is that it 
has not recalled the order of enquiry 
against non-petitioner No. 2 and has 
merely revoked fhe suspension order as 
there was no justification for continuing 
in the circumstances of the case and that 
the State Government had ample powers 
under Section 70 (B) and S. 17 (4) (B) of 
the Act and also inherent powers to re- 
view the order of suspension which has 
become final under sub-section (5) of 
S. 17 of the Act. In support of the reply 
to the writ petition filed by the State 
Government, Shri Sohan Lal Bothra, 
Additional District Development Officer, 
Sri Ganganagar, put in his affidavit and 
produced some documents. 


4. I have carefully perused the record 
and heard Mr. K. N. Joshi, learned coum- 
sel for the petitioner, Mr. M. D. Purohit, 
Additional Government Advocate, for the 
State, and Mr. M. M Singhvi, learned 
counsel for non-petitioner No. 2, At the 
loutset, I may observe that the contention 
iof the Additional Government Advocate 
\that the State Government is empowered 
ito revoke, the suspension order under 
{Section 70B of the Act is not well 
founded, because from a bare perusal of 
the provisions of Section 70B of the Act 
it is quite obvious that the State Govern- 
ment may of its own motion at any -time 
or on an application received from any 
person affected within 80 days of the 
passing of the order under sub-section (4) 
of Section 17 of the provise thereto, as 
the case may be, may review any such 
order, if it was passed under any mistake 
whether of law or of fact or in ignorance 
of any material fact. Under Section 70B 
of the Act, the State Government is not. 
empowered to review its order passed 
under sub-section (4) (A) of Section 17 of 
{the Act. In the instant case, Ram Prasad 
“Sarpanch, non-petitioner No. 2 was sus- 
pended by an order of the State Govern- 
ment passed under sub-section (4) (A) of 
S. 17 of the Act, on the ground that an 
enquiry has been started against him 
under sub-secfion (4) thereof If the 
Legislature intended that the order of 
suspension passed by the State Govern- 
ment under sub-section (4) (A) of S. 1% 
of the Act can also be reviewed by f€ 
under Section 70B of the Act, it would 
have clearly mentioned in Section 70B 
that an order under sub-section (4) (A) 
of the Act would also be reviewed Con- 
sequently, I am of the view that the 
State Government has no power or furis- 
diction to review an order passed by # 
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Act in exercise of its. powers of a 
under Section 70B of the Act. 

5. Looked from another angle also, it 
appears that the decision of the State 
Government orm any matter arising under 
Section 17 of the Act, shall, subject te 
any order made under Section 70B, be 
final and shalt not be Hable to be ques- 
tioned in any court of Iaw as laid down 
in sub-section (5) of S. 17 of the Act 
Sub-section (4) (A) of Section 17 ‘of the 
Act empowers the State Government te 
suspend any Panch, Sarpanch, or Up- 
Sarpanch against whom an enquiry has 
been started under sub-section (4) or the 
proviso thereto or against whom any eri- 
minal proceeding im regard to am offence 
involving moral turpitude is pending trial: 
im a court of law. But sub-section (4) (A) 
does not empower the State Government 
to cancel the order of suspension once 
passed by it against any Panch, Sarpanch;: 
or Up-Sarpanch. Henee, by virtue of sub-| 
section (5) of S. 17 any order of suspen- 
sion passed by the State Government! 
under sub-section (4) of S. 17 of the Act 
becomes final, because it cannot be re- 
under 
S. 70B of the Act, as indicated above: 

6 Mr. M. D. Purohit, Additional Bov- 
ernment Advocate, strenuously urged: be- 
fore me that the State Government has 
inherent powers to revoke suspension 
order passed’ by it against any Panch, 
Sarpanch or Up-Sarpanch under sub- 
section (4) (A) of S. I7 of the Act, be- 
cause, according to his submission, the 
authority which can suspend any Panch, 
Sarpanch or Up-Sarpanch, may revoke 
the order of his suspension if it is statis- 
fled that there is no justification for con- 
tinuing thereof in the peculiar circum- 
stances of a particular case. 

7T. I have carefully considered the 
above contention. It is no doubt true that 
under Sec. 23 of the Rajasthan General 
Clauses Act, 1955 (Act No. 8 of 1955), 
where by any Rajasthan law a power te 
make or issue orders, rules, regulations, 
etc. is conferred them that power includes 
a power exercisable in the Hke manner 
and subject to the like sanction and con- 
ditions, if any, to add to, amend, vary or 
rescind any order, rule regulation etc so 
made or issued. But assuming that the 
State Government has inherent powers 
to revoke the suspension order passed by 
it against any Panch, Sarpanch or Up- 
Sarpanch, I may observe that such in- 
herent power cannot be exercised in an 
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yat (General) Rules — Revocation of 
suspension order on such ground — In- 
valid. (Rajasthan Panchayat and Nyaya 
Panchayat (General) Rules, (1961), 
Rr. 20, 21). 

(Para: 8) 


K. N. Joshi, for Petitioner; M. D. Puro- 
hit, Addl. Govt. Advocate, for the State; 
M M. Singhvi, for Respondent No. 2. 


ORDER :— This is a petition under 
Article 226 of the Constitution of India 
by one Om Prakash against the State of 
Rajasthan and Shri Ram Prasad, Sar- 
panch, Gram Panchayat, Jogiwala, Dis- 
trict Sri Ganganagar, for issuance of a 
writ of certiorari or any other appro- 
priate order or direction for quashing the 
order dated September 21, 1979, by which 
the suspension order passed against Ram 
Prasad, Sarpanch, non-petitioner No. 2, 
was revoked, while keeping intact the 
inquiry pending against him, and for 
issuing a writ, order or direction declar- 
ing Section 17 (4) (A) of the Rajasthan 
Panchayat Act, hereinafter referred to as 
the Act, ultra vires to the extent of pass- 
ing orders for reinstatement or revoking 
suspension order. 

2 The relevant facts giving rise to 
this petition are narrated, in brief, as 
follows :— 

Ram Prasad, mnon-petitioner No. 2, is 
the Sarpanch of Gram Panchayat, Jogi- 
wała, District Sri Ganganagar. Criminal 
eases and enquiries under fhe Rajasthan 
Panchayat Act were instituted and made 


against him in several matters. Investiga- 


tion is going on in a case of embezzle- 
ment against him and he is said to have 
been guilty of so many types of omissions 
and commissions of acts in the capacity 
of a Sarpanch of the Gram Panchayat, 
Jogiwala. The State of Rajasthan vide 
its oarder dated April 27, 1979, suspended 
Ram Prasad, non-petitioner under Sec- 
tion 17 (4) (A) of the Act on the ground 
that a disciplinary inquiry has been 
started against him under sub-section (4) 
on the charges of embezzlement and falsi- 
fication of accounts etc. After suspending 
Ram Prasad, Sarpanch, non-petitioner 
No. 2, the . State of Rajasthan, vide its 
order dated September 21, 1979, revoked 
the suspension order without any justi- 
fication and without recording reasons as 
a result of which Ram Prasad, Sarpanch, 
was reinstated. Aggrieved by the order 
nf the State Government dated Septem- 
ber 21, 1979, revoking the suspension 
order of non~-petitioner No. 2, the peti- 
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tiener has invoked extraordinary juris- 


„diction of this Court by way of this writ 


petifien on the following grounds:— 


1. that once an inquiry is instituted 
against a Sarpanch and he is suspended. 
pending inquiry under Section 17 (4) (A) 
of the Act, the State Government has no 
jurisdiction or power to revoke the sus- 
pension unconditionally without any 
reason or justification; 

2. that the impugned order passed by 
the State Government on September 21, 
1979, is not a speaking order and as such 
is liable to be quashed; 


. 3. that Section 17 (4) (A) of the Act 
does not empower the State Government 
to act arbitrarily and it is ultra vires to 
the extent that no order for revoking sus- 
pension of a Panch, Sarpanch or Up- 
Sarpanch, and for his reinstatement can 
legally be passed under it, because if 
such unfettered and unbridled powers 
are presumed to be given to the State 
Government under Sec. 17 (4) (A) of the 
Act, it will amount to mockery of the 
law and the State Government will 
misuse the same whenever it likes as it 
has been done in the present case. 


3. In support of his writ petition, the 
petitioner put in his affidavit and pro- 
duced several documents. The writ pet- 
tion was admitted by this Court on Janu- 
ary 25, 1980, and notices were issued to 
the non-petitioners Nos. 1 and 2. ` In re- 
sponse to the notices, a reply was filed 
on behalf of the State of Rajasthan, 
wherein it was stated that Ram Prasad, 
Sarpanch, non-petitioner No. 2, was no 
doubt suspended by the State Govern- 
ment an the ground that an enquiry has 
been started him under sub-sec- 
tion (4) of Section 17 of the Act, but, on 
representation by him, the State Govern- 
ment deemed it proper under Section 70 
(B) of the Act to revoke the suspension 
order after taking into consideration all 
the material on the record. It was fur- 
ther stated in the reply filed on behalf of 
the State Government that although 
no reasons are given for revoking the 
suspension order, but from the notes 
written on the file it is obvious that the 
suspension order was revoked on two 
grounds, the first one being that the cases 
instituted against the Sarpanch were 
about 9 or 10 years old and the charges 
related to his previous term of office 
of the Sarpanch and the second was that 
he was suspended because of political 
vendetta. In short, the stand taken by the 
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Therefore, in the peculiar facts and cir- 
cumstances of this’ case when a case of 
exclusion by one partner by others from 
taking part in the business is made out, a 
‘ease for appointment of a receiver in made 
‘out, and, therefore, the learned trial 
Court in exercise of its discretion and in 
holding that it is ` just and convenient te 
appoint a receiver. did not commit any 
illegality. The discretion of the court in 
appointing the receiver, therefore, does 
“not call for interference. 
9. The question is as to whether Ambi- 
kesh Sharma an Advocate is a proper 
person to be appointed as receiver? Nor- 
mally in a running partnership business, 
wore so when expertise is required any 
‘one of the partners should be considered 
for appointment as a receiver. In the in- 
stant case the suit has not been filed for 
dissolution of the partnership concern 
and, therefore, the partnership business 


is likely to run and continue. The business 


is being run for the present by appel- 
lants Nos. 1 and 3. © 

As already observed above the business 
has come up as has been mentioned in 
para 16 of the application under O. 39. 
Rr. 1 and 2 and O. 40, R.1 C.P.C. 
moved by respondents Nos. 1 and 2. There 


appear to be no compelling circumstances 


in ‘the facts and circumstances of this case 
to let a stranger take over the business of 
the partnership concern. The. rights of the 
other partners can be safeguarded by ap- 
proriate order for appointment of a re- 
ceiver. But the appointment of a receiver 
cannot be a permanent. measure. It can 
only be as an interim measure till the 
parties get their dispute decided in a pro- 
per form. The suit has been stayed under 
Section 34 of the Arbitration Act and is 


not likely to proceed. The disputes in the — 


suit, because of the stay of suit can be 
said to be referable to arbitration. There- 
fore, I will limit the appointment of re- 
ceiver in ‘this case to a period of 9 
months or till an order is passed in arbi- 
tration proceedings, whichever is earlier. 


10. Therefore, I am of opinion that it 
| will be proper and in the interest of jus- 
|jtice to appoint Abani Kumar Mukherjee, 
one of the partners, as receiver of the 
partnership business to manage it. 


_.11. The appeal is only partly allowed 
while maintaining. the order of appoint- 
|. ment of a receiver instead of Ambikesh 
Sharma, Advocate Mr. . Abani Kumar 
Mukherjee one of the partners i is. appoint- 
. ed.as-a receiver-to manage the partner- 
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~ ship business for a period of nine months l 
or till an order is-obtained by any of the | . 
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parties in arbitration . proceedings from a 
competent, counsel whichever is earlier. 


12. The receiver will be required to ` 
maintain proper accounts of the assets of 
the partnership business both capital and- 
liquid including the income in some cur- 
rent account in a scheduled Bank and 
all payments exceeding Rs. 100/- shall 
only be made through cheques. Respon- 
dents Nos. 1 and 2 shall appoint one ac- 
countant on their behalf and the accounts 
shall be jointly maintained by the ac- 
countant appointed by the reeceiver and . 
the accountant to be nominated by re- 
spondents Nos. 1 and 2. The receiver shall 
submit monthly statement of income and 
expenditure in the trial Court. Respon- 
dents Nos. 1 and 2 shall intimate the name 
of their accountant to the receiver within 
a period of 10 days and the receiver shali 
afford all opportunities to such account- 
ant to maintain accounts in association 
with his own account..The expenses of 
the accountant to be nominated by respon- 
dents Nos. 1 and 2 shall be borne out of the - 
income of the partnership ‘business. The 
costs of this appeal are made easy. 


Appeal partly allowed. 
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Om Prakash, Petitioner v. State. of 
Rajasthan and another, Respondents. 


Civil Writ Petn. No. 1474 of 1979, DÌ- 


2-3-1981. 


(A) Rajasthan Panchayat Act (21 of 
1953), Sections 17 (4) (A); 70B; 17 (5) — 
Suspension order passed against Sarpanch 
by State Government under Section 17 
sia (A) — Becomes final under Section 17 
(5) — State Government has no jurisdiction 
or power to review or revoke such order 
under Section 70B — Revocation of such — 
order by State Government without re- 
cording reasons and without sufficient 
cause — Arbitrary in nature — Revoca- 
tion, held invalid. (Paras 4, 5, 7) 

(B) Rajasthan Panchayat Act (21 of 
1953), S. 17 (4) (A) — Initiation of en- 
quiry by State Government: against Sar- 
panch for some charges — Suspension of 
sarpanch during enquiry — No evidence - 
on record to show that enquiry was 
started in violation of Rules 20 and 21 of 


. Rajasthan Panchayat and Nyaya Pancha- 
OO 
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_ premises and as already observed above 
it will be decided later on... 


The respondents as per. their saying- 


have invested a sum of more than Rs. 2 
lacs and though this. investment is disput- 
ed on behalf of the appellants, it can be 
said that huge amount has been invested 
by respondents Nos. 1 and 2 in partner- 
ship business. It appears that the business 
is being managed. exclusively. by the 
appellants and so far as respondents Nos. 1 
and 2 are concerned it appears that they 
are not allowed to take part in the 
management of the partnership business 
though it is said on behalf of the appel- 
lants that they can come, inspect the ac- 
counts and watch the management. In case 
of partnership business if some of the 
partners are excluded from management 
it is not possible to say as to what income 
accrues from the business and whether 
the same is being misused being exclusive- 
ly in the hands of some of the partners 
who are managing the affairs of the part- 
nership business. 


According to the MEE since. they - 


have taken over management, the income 
has increased manyfold as will appear 
from the accounts furnished by them: 
But to my mind if.the accounts are 
scrutinised it will be clear that in case 
Rs. -2000/- p. m. as lease money payable 
to appellant No. 1 and about Rs. 2000/- 
p. m. payable as interest to respondents 
Nos. 1 and 2 on their investments are 
taken into consideration, the partnership 
concern cannot be said to be running in 
profit. Though, merely because a partner- 
ship business is running in loss, it is not 
sufficient to appoint a reéceiver of the 
same, but if there are allegations that the 
accounts are not being properly main- 
tained, day-to-day income is not - being 
deposited in Bank and other partners are 
_lexcluded from the management to which 
they are entitled under the law as well 
as under clause 11 of the partnership deed, 
it can hardly be said that the exercise. of 
discretion by the trial Court in appointing 
Ja receiver, calls for interference in this 
appeal. 

8. It may be stated here that a discre- 
tion exercised by . the trial Court in the 
matter of appointment of a receiver after 
considering the facts of the case, should 
not be interfered with in an: appeal unless 
it is shown: that it was improperly exer- 
eised or that the determination was con- 
trary to law. The: Madras High Court in 
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"T. Krishnaswamy Chetty v. C. Thangavelu 
. Chetty, ATR 1955 Mad 430 have laid down. 
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five principles which it has described as 
'Panch Sadachar’ for the courts- exercising 
equitable jurisdiction in appointing re- 
ceivers. They are these: 


1. The appointment óf a receiver pend- 
ing a suit is a matter resting in the- dis- 
cretion of the court. 


2. The Court should not appoint a re- 
ceiver except upon proof by the plaintiff 
that prima facie he has a very excellent 
chance of succeeding in the suit. 


3. Not only must the plaintiff show a 
ease of adverse and conflicting claims to 
property but, he must show some emer- 
gency or danger or loss demanding imme- 
diate action and of his own right he must 
be reasonably clear and free from doubt. 
The element of danger is an important 


. consideration. 


4, An Order appointing a receiver wiil 
not be made where it has the effect of 
depriving a defendant of a ‘de facto’ pos- ` 
session since that might cause irrepar- 
able wrong. It would be different where 
the property is shown to be ‘in medio’,. 
ne is to say, in the enjoyment of no one. 
an 


A. The Court, on the application made 
for the appointment of a receiver, looks 
to the conduct of the party who makes the 
application and will usually refuse te 
interfere unless his conduct has been free- 
from blame. 


I have already stated above that even 
the legality of the registration of the 
partnership firm is challenged. Respon- 
dents Nos. 1 and 2 have been excluded 
completely from taking part in ihe 
management of the partnership business, 
to which they have a right under Cl. 11 
of the partnership-deed as well as under 
the law. The day-to-day income of the 
Hotel is not being deposited in the Bank 


- and it is not possible to say as to whether 


the income is being squandered away or 
is being properly accounted for. The funds 
in the form of daily income of the Hotel 
and other liquid assets ‘need being pre- 
served from misuse or malversation. Even 
assuming though not accepting ‘that other 
premises in which Hotel. ‘Ishan Chandra 


Palace’ is being run ‘by: none else but a ' 


brother of appellant No. 1 may not b 

part of leased premises, it can be said for 
the present that.a Hotel ‘business is being 
run in part of the same building and none 
else but. appellant. No. 1 a partner, - has 
leased those premises to his own brother, 
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receiver if some special ground for doing 
so shall be shown. 

5. Therefore. it can be gaid that it is 
not necessary that only in a case of dis- 
solution of partnership a receiver can be 
appointed. Even in case of running part- 
nership business a receiver can be appoint- 
ed, but there must be special ground to 
do so such as the exclusion of one of the 
partners from partnership in a business. 
Mere quarrels and disagreements be- 
tween partners arising from infirmities of 
tempers are not a sufficient ground for 
the interference of the Court. Similarly 
non-cooperation of one partner. in the 
management is not sufficient. Only if the 
quarrels between the partners are such as 
to occasion a complete dead-lock in carry- 
ing on the business a receiver will be ap- 
pointed. 


6. Let us now examine the facts of 
this case to see as to whether special 
grounds exist for appointing a receiver of 
a running business concern ‘Hotel Kanti 
Chandra Palace’. 


7. It cannot be disputed that there 
exists a partnership firm though the ap- 
pellants have disputed in their reply to 


the D under O. 39, Rr.1 and 2 


C. P. C. the legality of a registration of 
the partnership firm. According to them 
because by the time it was registered 
Alok Kumar Mukherjee, appellant No. 3, 
had attained majority and he did not sign 
it and, therefore, the registration is not 
legal. It means that the appellants even 
challenge the legality of the registration 
of the partnership. A look at the partner- 
ship deed. dated September 15, 1976 will 
show that clause 11 deals with manage- 
ment. It is to the following effect: 


“That the business of the partnership 
shall be carried on under the general 
supervision of all the partners diligently 
and they shall manage the affairs of the 
frm in greatest advantageous manner as 
a prudent man can do so. The party of the 
first part will specially apply herself to 
the supervision of the business and the 
party of the sixth part would also do the 
a er the attainment of majority on 


It is contended by the learned Advocate 
for the appellants that it was the party 
of the first part who was under this clause 
to apply himself specifically to the super- 
vision of the business and respondents 
Nos. 1 and 2 had only a right of general 
supervision. Therefore, if the appellant 
No, 1 is managing the affairs of the part- 
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nership business, he is doing so under 
clause 11 and it cannot be said that re- 
spondents Nos. 1 and 2 have been exclud- 
ed from taking part in the management 
of the partnership busmess. The relevant 
allegations about the exclusion of re- ` 
spondents Nos. 1 and 2 from the manage- 
ment of the business are contained more 
specifically in para No. 23 of the applica- 
tion under O. 39, Rr. 1&2 C. P.C. Itis said 
that the income of the hotel is not being 
deposited in Bank. The accounts are not 
being properly maintained and respon- 
dents Nos. 1 and 2 have been excluded 
from the partnership business. It is alse 
mentioned in Para 25 that the employees 
appointed earlier by the parties were also 
turned out and others were employed by 
the appellants. The other allegation is 
that in part of the leased out premises 
Hotel ‘Ishan Chandra Palace’ has been 


‘opened. Even the appellants do not dis- 


pute that in a part of the building Hotel 
‘Ishan Chandra Palace’ is being run by 
D. K. Mukherjee who is the real brother 
of appellant No. 1. It is also not disputed 
that appellant No, 1 is the owner of that 
property also, 

According to respondents Nos. I and 2 
at the time when the partnership agree- 
ment was entered into about 2500 sq. 
yards of land and building were leased 
out, part of the leased premises were on 
rent with Khadi Gramodyog Commission. 
They were to be handed over to the part- 
nership business on vacation by the 
lessees. After they were vacated, the 
office of “Kanti Chandra Palace Hotel’ 
functioned in them as it appears from the 
report of the Commissioner appointed by 
the Court. Even the appellants admit that 
this portion in which Hotel Ishan Chandra 
Palace is being run was given on rent by 
appellant No. 1 to bis own brother D. K 
Mukherjee. But they say that it was not 
part of the leased premises and whatever 
was leased out to the partnership was 
given possession of to the partnership. 
concern: The matter cannot be decided 
here as to whether the premises in which 
Hotel ‘Ishan Chandra Palace’ is being run 
is part of the leased out premises of the 
partnership or not? It is a matter which 
can only be decided before a proper forum 
after proper evidence. But this much 
can be said that one brother of appellant 
No. 1 himself is running a Hotel in the 
name and style of Hotel ‘Ishan Chandra 
Palace’ in a part of the building in which 
the partnership business is being run. It 
may or may not be part of the leased out 
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other pariners. Therefore, unless some 
special grounds for doing so can be shown, 
the Court generally will not appoint a re- 
ceiver against a partner. As a general 
rule the Court will not appoint a receiver 
unless the dissolution of a partnership 
firm is sought. The Court does not, in 
general, interfere with the management 
of a partnership except as incidental to 
the object of the action to wind up the 
concern and divide the assets, 

While, therefore, the Court will not 
sanction the permanent or continued 
management of a partnership business in 
the hands of the receiver, he may, in a 
proper case be allowed to continue the 
management of the business pending 
legal proceedings for a dissolution in 
order that the goodwill may be preserved 
to the ultimate purchaser and its full 
value be realised by the partners at a 
final sale and to prevent great loss to the 
parties, Therefore, the law can be said to 
be settled that in case of a running part- 
nership business unless some special 
ground for appointment of a receiver can 
be shown, the Court will not appoint a 


. receiver. The special ground can be the 


misconduct of a partner. If a partner so 
misconducts himself as to show that he is 
no longer to be trusted as for example of 
one partner is carrying ona separate 
trade on his own account with the part- 
nership property or if there has been some 
mismanagement as to endanger the whole 
concern, or if one of the partners has 
acted in a manner inconsistent with the 
duties and obligations which are implied 
in every partnership contract, a case for 
appointment of receiver will be made 
out, 


In Nihalchand L. Jai Narain v, Ram 
Niwas Munna Lal, AIR 1968 Punj 523 it 
has been held that where a partner ex- 
cludes another from the management of 
the partnership affairs, a case is made out 
for appointment of a receiver and this 
doctrine is acted on even where the de- 
fendant contends that the plaintiff is not 
a partner or that he has no interest in the 
partnership assets. It was a case of 
cinema business being run in partnership. 
The trial Court had appointed a receiver 
holding that it was just and proper to ap- 
point a receiver. In G. Ramchandrayya v, 
Hathi Iswarayya. AIR 1952 Hyd 139 which 
was relied on in Dileep ‘Singh’s case 
(supra)(?) it hasbeen held that’ the ap- 
pointment of a receiver would be jutifi- 
able when the circumstances show that the 
plaintiff has been excluded for years from 
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the fruits of the alleged partnership 
funds. It was further held that in suits re- 
lating to partnership concerns, even 
though no circumstances existing to jeo- 
pardise the partnership assets be shown, 
the Court would be justified in appoint- 
ing a receiver if the defendant seeks to ex- 
clude a co-partner from the management. 


In Prem Prakash Kapoor v. Govind 
Ram Kapoor, AIR 1976 J&K 37 (39), it 
was not a suit for declaration 
of injunction and condition of 
accounts, placing reliance on Ram 
Chandra’s case (supra) it was 
held that even in such a suit receiver can 
be appointed if the Court is satisfied that 
it is just and convenient to appoint a re- 
ceiver. It was held that if assets of the 
firm both capital and liquid were exposed 
to manifest peril and the court thinks 
that they must be preserved. a case for 
appointment of a receiver is made out. It 
was further held that in the matter of ap- 
pointment of a receiver the farm of suit 
does not matter. What really matters is 
that the relief by way of appointment of 
a receiver must be auxiliary to the relief 
claimed in the suit. 


“Kerr on Receivers” fifteenth Edition 
at page 66 has said: "In certain cases a re- 
ceiver will be appointed even where a dis- 
solution is not expressly or impliedly 
claimed, as, for instance, to receive money, 
where there is reason to fear that. if re- 
ceived by the parties it might be mis- 
applied, and thus justice could not be 
done at the trial; thus a receiver has been 
appointed over the takings of a theatre to 
secure their application in accordance with 
an agreement between the parties anda 
receiver has been appointed to secure pro- 
perty until a dispute between the part- 
ners has been determined, though dis- 
solution was not claimed. In such cases 
the duties of a receiver are purely ad- 
ministrative.” While dealing with ‘‘Part- 
ner excluded from management’, the 
same author says: “There is a case for a 
receiver, even though there be no mis- 
conduct endangering the partnership as- 
sets, if one partner excludes another part- 
ner from the management of the partner- 
ship affairs. This doctrine is acted on 
where the defendant contends that the 
plaintiff is not a partner, or that he has 
no interest in the partnership assets, or 
where the partnership is disputed by the 
defendant on the ground of illegality as, 
for instance, where its object is contrary 
to public policy’. But the Author says 
that the court in such case can appoint 2 | 
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. B- P. Agrawal, for Appellant; Chhutan 


Lal Shrimal, (for Nos. 1 and 2) and Smt:. 
Gyanwati Dhakar, (for No. 3); for Respon- . 
. dents. l 


 . JUDGMENT :— This is Civil Miscel- 
laneous Appeal against the Order dated, 
September 20, 1980 of the learned Addi- 


tional District Judge No.-5, Jaipur City 


allowing the application of plaintiff-re- 
spondents Nos. 1 and 2 under O.. 40, 
R.1, C.P.C. 


2, The facts relating to this miscel- 
laneous appeal are these. Hotel ‘Kanti 
Chandra Palace’ is a registered partner- 
ship concern. A partnership. deed was 
executed on September 15, 1976. The par- 
ties are all partners of the said firm. Ap- 
pellant No. 1; Abani Kumar Mukherjee, 
is the owner of land and building. He 
agreed to lease out land and building 
measuring 2500 sq. yards situated at Hathi 
Babu-ka-bagh, Station Road. Jaipur in- 
cluding 3000 sq. ft. underground for the 
business of the Firm and he was to receive 
a sum of Rs. 2000/- p.m. as the lease 
money and was also to be a partner to 
share the profits and losses. Respondents 
Nos. 1 and 2 were required to invest a 
sum of about Rs. 2 lacs in the additions 
alterations and: furnishing of the hotel 
‘Kanti Chandra Palace’. It is said that a 
sum of Rs. 2,23,102.81 was invested by 
respondents Nos. 1 and 2 towards the 
partnership business and the Hotel was 
inaugurated by ane Girdhari Lal Bhar- 
gava on June 7, 1977 and started func- 
tioning thereafter. All the partners were 
to manage the affairs of the partnership 
business, but the appellants started plac- 
ing obstructions in the functioning of re- 
spondents Nos. 1 and 2 in the management 
of the Partnership Concern and excluded 
them from managing the affairs of the 
business. The appellants, it is said, were 
not maintaining proper accounts and were 


squandering the funds of the partnership 


concern. Not only this, in part of the 


leased out premises they also started an- ` 


other Hotel ‘Ishan Chandra Palace’. The 
staff appointed earlier by respondents was 
removed and new persons were appoint- 
ed to. manage the business. The respon- 
dents, therefore, filed a suit for injunc- 
tion and for appointment of a receiver 
against the appellants, l 


3. On the first date of hearing an ap- 


- plication under Section 34 of the Indian 


Arbitration Act. 1940 (hereinafter refer- 
red to as ‘the Act’), was filed on behalf of 
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the appellants for staying of the suit on 
the -ground that as per the partnership: . 
deed dated September 15, 1976, there was. 
an. arbitration clause 15, under which all: 
the disputes and differences in connection 
with the partnership business were to be 
referred to the arbitrator to be appointed 
by the parties thereto and the decision of 
the arbitrator so appointed was final and 
binding on all the parties. The learned 
trial Court stayed the suit as well as mis- | 
cellaneous application under O. 39, R. 1 
C. P. C. read with O. 40, R. 1 
C. P. C, : 
The respondents filed appeal against 
that order in this Court that was treated 
as revision and this Court by its Order 
dated February 27, 1980 allowed the revi- 
sion pétition and held that notwithstand- 
ing that the original suit has been stayed 
under Sec. 34 of the Act, the Court has 
jurisdiction to deal with supplemental 
proceedings to issue injunction and/or to 
appoint receiver. Thereafter the learned 
Additional District Judge in whose Court 
the case had been transferred by the 
learned District Judge allowed the ap- 
plication of respondents Nos. 1 and 2 
under the impugned order and appointed 
Ambikesh Sharma Advocate as a receiver 
for the proper management of the Hotel 
‘Kanti Chandra Palace’. The Court also 
issued a temporary injunction restraining 
the appellants from any other 
business in the leased out premises. It is 


‘that Order of the trial Court which has 
‘ been challenged in this appeal. 


‘4. The question is as to whether as 
held by the trial Court it is just and con- 
venient to appoint a receiver of a rumning 
partnership business M/s. ‘Kanti Chandra 
Palace’ Hotel? Generally a receiver is 
appointed by the Court to receive and 
preserve the property or fund in litigation 
pendente lite when it doés not seem re- 
asonable to the Court that either 
should hold it. The only object and effect 
of appointment of a receiver is to main- 
tain things in their present condition dur- 
ing the pendency of the suit. The suit was 
not filed for dissolution of the partner- 
ship firm but it was simply filed for in 
junction and appointment of a receiver. 
The matter of appointment of a receiver 
is. always in the discretion of the Court, 
but discretion must be exercised judicial- . 
ly and according to sound legal princi- 
ples. The effect of appointing a receiver 
of a running partnership business is that 
it operates as an injunction against the}. 
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Any reference to the provisions of Nego- 
tiable Instruments Act, 1881, unless such 
a reference is warranted by the provisions 
of Stamp Act itself is apt to result in an 
erroneous decision of the issue. 


10. Before concluding discussion of 
the case law, it may be mentioned here 
that Mool Chand v. Shanker Datta (1965 
Raj LW 33) and Kanhaiyalal v. Dulichand, 
(1970 Raj LW 332), the two single Bench 
decisions of this Court discussed above, 
were not cited before the learned single 
Judge of the Delhi High Court who decid- 
ed Suraj Ram Khurana’s case, (1973-75 
Pun LR (D) 88) mentioned above. Instead, 
a single Bench decision of this Court re- 
ported in Tikab Chand v. Laxmi Chand, 
AIR 1961 Raj 87, was cited before him 
and he did not accept the reasoning in 
Tikam Chand’s case as correct. Jagat 
Narayan J. who decided Tikam Chand’s 
case had himself explained subsequently 
in Hanuman v. Fattu, 1967 Raj LW 466: 
(AIR 1967 Raj 235) that his reasoning in 
Tikam Chand’s case was not correct. If 
counsel concerned appearing before the 
learned single Judge of the Delhi High 
Court had cited before him Mool Chand’s 
case and Kanhaiyalal’s case, instead of 
citing Tikam Chand’s case, it is possible 
that the judgment in Suraj Ram Khurana’s 
case might have been different. 


11. For all these reasons, I hold that 
the hundis in question are bills of ex- 
change payable on demand as defined in 
Section 2 (3) of the Stamp Act, 1899 and 
that as such they are not chargeable with 
duty. The impugned orders passed by the 
trial Court must therefore be affirmed. 
These petitions of revision fail and are 
hereby dismissed. The parties are left to 
bear their own costs. 

Revision dismissed. 
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The only object and effect of appoint- 
ment of a receiver is to maintain things 
in their existing condition during the pen- 
dency of the suit. Appointment of receiver 
for a running partnership operates as an 
injunction against other partners. There- 
fore unless some special grounds for do- 
ing so can be shown, the Court generally 
will not appoint a receiver. That the part- 


‘nership business is running in loss is not 


sufficient to appoint a receiver. When in 
a partnership for hotel business, the same 
building is leased out by one of the part- 
ners to his brother to run another hotel, 
and that partner, questioning even the 
legality of the registration of the partner- 
ship firm, has excluded the other partners 
completely from participating in the 
management of the business though those 
partners are entitled under the deed and 
law to take part in the management and 
the daily income of the hotel is not de- 
posited in the bank, a case for appoint- 
ment of a receiver is made out. It is not 
possible to say whether the income is 
being squandered or properly accounted. 
The appointment cannot be questioned as 
an illegality and hence the discretion 
exercised in making the appointment does 
not warrant any interference. AIR 1968 
Punj 523, AIR 1952 Hyd 139, AIR 1976 
J and K 37 and AIR 1955 Mad 430, Refer- 
red. (Paras 4, 7 and 8) 


Where in such a case no suit for dis- 
solution'of partnership is filed, it is clear 
the business is likely to continue. When 
an advocate has been appointed as a 
receiver, it is further clear there is no- 
compelling circumstance to let a stran- 
ger take over the business. The rights of 
the other partners can be safeguarded by 
appropriate order while appointing the 
receiver. But the appointment of a recel- 
ver cannot be a permanent measure and 
it has to be till the dispute is decided in 
a proper forum. When the suit has been 
stayed under S. 34 Arbitration Act, the 
disputes because of the stay can be said 
to be referable to arbitration. Therefore 
the appointment can be limited to nine 
months or till an order is passed in arbi- 
tration whichever is earlier. It will be 
proper and in the interest of justice to 
appoint that partner who is presently 
managing the business. 

(Paras 9 and 10) 


Cases Referred: Chronological Paras 


AIR 1976 J&K 37 
AIR 1968 Punj 523 
AIR 1955 Mad 430 

AIR 1952 Hyd 139 


ee OO mb 


3 


1981 


(b) an order for the payment of any 
sum of money weekly, monthly, or at any 
other stated periods; and. | 

(c) a letter of credit, that is to say, any 
instrument by which one person ‘au- 
thorizes another to give credit to the per- 
son in whose favour it is drawn; 


6. This definition is not exhaustive. It 
indicates some of the instruments which 
may properly be described as “bills of 
exchange payable on demand”. According 
to this definition, some of the instruments 
which literally speaking, are not pay- 
able on demand but are nevertheless 


classified as “bills of exchange payable on. 


demand” may be stated as follows :— 


(i) An order for the payment of any 
sum of money out of any particular fund 
which may or may not be available. 

(ii) An order for the payment of any 
sum of money upon any condition or con- 
tingency which may or may not be pen 
formed or happen. 

(iii) An order for the ara of any 


' sum of money weekly, monthly, or at any. 


other stated periods. 


It will be seen that none of the three 
types of instruments enumerated above 
can be said to be payable on demand, pro- 
perly so called, but they are all included 
in the definition of the expression “bill of 
exchange payable on demand” as given in 
Section 2 (3) of the Act. We must accept 
the meaning of “bill of exchange payable 
on demand” as given in Section 2 (8) of 
the Act and in doing so we have to keep 
aside our own understanding of the mean- 


ing of this expression based on the literal 


meaning of different words which it con- 
sists of 

7. Another case which has a direct 
bearing on this controversy is reported in 
Kanhaiya Lal v. Dulichand, 1970 Raj LW 
332. The hundi which .was under con- 


_ sideration in that case was.in these words: 


- Kanhaiyalal Dulichand of Manohar 
Thana conveys his greetings to Kanhaiya- 
lal Dulichand of Manohar Thana. We have 
deposited the sum of Rs. 3,000/- for this 
hundi with Kanhaiyalal Shrichand of 
Manohar Thana. Please pay to a Shah in 
accordance with the custom with regard 
to Shah Jog Hundis on Asad Baoi: 13 
Smt. 2014, 
Sd/- Duli Chand 
7-5-67 

It will be seen that this was ‘a hundi to 
a Shah payable after a stated period or 
date. It was held in the cited case that the 
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definition of a “bill of exchange payable 
on demand” under Section 2 (3) of the 
Stamp: Act is much wider than what 
would ‘be understood by this expression. 
as used in the Negotiable Instruments Act,. 
1881. Following his earlier decision in 
Mool Chand v; Shanker Datta (1965 Raj, 
LW 33) (supra), Jagat. Narayan J. held. 
that the Shahjog hundi under considera- 
tion by him was a “bill of exchange pay- 
able on demand” as defined in Section ? 
(3) of the Act. 

8. It is. noteworthy that if the hundi 
in Kanhaiyalal’s case- (1970 Raj LW 332). 
(supra) could be adjudged on the basis of 
Section 19, Negotiable Instruments Act.. 
1881, it could not possibly ‘be described as 

a “bill of exchange payable on demand”. 
aes according to Section 19, it. is. only 
if no time for payment is specified in a 
bill of exchange that it can be described: 
as a bill of exchange payable on demand, 
and not otherwise. When. we are dealing 
with the question as to whether a parti- 
cular- instrument is chargeable with. duty 
or not, and if chargeable, whether it has 
been duly stamped, we must decide the 
matter solely with reference to the provi- 
sions of the Stamp Act. 

§. Learned counsel for the petitioners 
contended that since the payee: could not 
enforce payment. on any. of these hundis 
before a certain date in future, it would 
be wholly wrong to describe these hundis 
to be “bill of exchange payable on de- 
mand”. He cited Suraj Ram Khurana v. 
Hari Rattan (1973) 75 Pun LR. (D) 88, in 
support of his argument. It is true that a 
learned single Judge of the Delhi High 
Court in the cited case held that a hundi 
containing a promise of payment after 180 
days of the date of its execution cannot 
be held to be a “bill of exchange payable 
on demand." I have carefully gone 
through the report of the cited judgment 
of the learned single Judge and find my- 
self unable to agree with his reasoning. 
It will be seen that although the contro- 
versy before the learned Judge required 
to be adjudicated upon in accordance with 
the provisions of the Stamp Act, 1899, he 
referred to the provisions of Section. 19, 
Negotiable Instruments Act, 1881 with a 
view to showing that the hundi under 
consideration by him could not be held to 
be a “bill of exchange payable on de- 


’ mand”. As already explained by me in an 


earlier part of this Judgment, the issue as 
to whether a document is duly stamped 
or not must be decided exclusively on the. 
basis of the provisions of. Stamp our 1899; 
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1965 Raj LW 33 


5, 7, 10 
AIR 1961 Raj 87 10 


D. K. Soral and G. S. Bafna, for Peti- 


tioners; S. M. Mehta and A. K. Rájvansi, 
for Non-petitioners. l 


ORDER:— The four petitions of revi- 
Sion, listed above, arise out of four differ- 
ent suits for recovery of money pending 
in the court of Additional District Judge, 
Baran. The suits are based on similarly 
worded instruments, known in the com- 
mercial circles as Shahjog hundis. The 
hundis are written in dialectal Hindi. One 
of the hundis may be translated here, as 
Mustrative of others, as follows :— 


Written at the auspicious place, Shri 
Baran; please accept salutations from 
Shri Panna Lalji Birdhi Chandji to Shri 
Panna Lalji Birdhi Chandji. We have re- 
ceived here from Mahendra Kumar Aggar- 
wal a sum of Rs. 5,000/- in lieu of this 
hundi. The amount shall be paid to the 
Shah (a respectable person) on Phagun 
Badi 10, 2032 BK, 
the cusrom of Shahjog hundis. 


Signature 
2. One of the common preliminary ob- 


jections raised by the respective defend- 
ants in these suits is that the hundis in 


question are chargeable with duty under. 


Schedule I, Article 13, Indian Stamp Act, 
1899 (hereafter called the. Act), being 
hundis covered by the definition of the 
expression “bill of exchange”, as contain- 
ed in Section 2 (2) of the Act, and that 
since they are not duly stamped, none of 
them can be admitted in evidence by the 
Court for any purpose whatever. The 
trial Court repelled the preliminary objec- 
tion, and instead held that the Sahajog 
hundis involved in these suits fall within 
the definition of “bill of exchange payable 
on demand”, as defined in Section 2 (3) of 
the Act, and, as such, are not chargeable 
with duty under the Act. 


, 3. Aggrieved by these orders, the con- 


cerned defendants in each suit have chal- 


lenged them and filed their respective 
petitions of revision from these orders. 

4. The only question.which falls for 
determination in these petitions, therefore, 
is whether the hundis in question are 
“bills of exchange” as defined in Sec- 
tion 2 (2), or “bills of exchange payable 
on demand,” as defined in Section 2 (3) 
of the Act. It is not disputed that if they 
are covered by Section 2 (2) they are 
chargeable with duty and sincé none of 
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them is duly stamped’ they cannot be ad- 
mitted in evidence for any .purpose. If, 
on the other hand, they are found covered 
by Section 2 (3), they - -are not chargeable 
with duty and, in that case, the impugned 
orders made by the trial court must be af- 
firmed. 


5. Now, so far as this Court is con- 
cerned, the matter cannot be ‘treated as 
res integra. In Mool Chand v. Shanker 
Datta, 1965 Raj LW 33, Jagat Narayan J. 
(as he then was) was also dealing with a 
hundi payable on a future specified date, 
like the hundis in the instant cases. He 
held that if the amount of the hundi is 
made payable on a future stated period or 
date, the hundi falls within the definition 
of “bill of exchange payable on demand”, 
as given in Section 2 (8) of the Act. He 
took special note of the error committed 
by the trial Judge in not treating the 
hundi in that case to be a “bill of ex- 
‘change payable on demand” merely on the 
ground that its payment had been post- 
poned to a future date. In this context, the 
learned Judge called special attention to 
the provisions of Section 2 (3) (b) of the 
Act and pointed out that the said provi- 
sions give an extended meaning to the ex- 
pression “bill of exchange payable on de- 
mand”. If I may say so with respect the 
learned Judge was perfectly right in mak- 
ing this observation. If we read the defini- 
tion of “bill of exchange payable on de- 
mand” as given in Section 2 (3) of the Act, 
it may be somewhat surprising to discover: 
that the expression “bill of exchange 
payable on demand” may, literally speak- 
ing be quite often a misnomer, for the 
instruments which the definition takes in 
may not actually be payable on demand. 


Let us now read the definition to see for 


ourselves the deep chasm between the 

literal meaning of the expression “bill of 

exchange payable on demand” and its 

a meaning as given in the defini- 
on. 


“Bill of exchange payable on demand” 
includes :-— . 


(a) an order for-the payment of any sum 
of money by a bill of exchange or promis- 
sory note, or for the delivery. of any bill 
of exchange or promissory note in satis- 
faction of ahy sum of money, or for the 
payment of any sum of money out of any 
particular fund which may or may not be 
available, or upon any condition or’ con- 
tingency which may not pe performed or 
happen; 
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AIR 1979 Kant 12, Joe Pereira v. Union of 
India; AIR 1975 Andh Pra 84, Sri Venkate- 
swara Rice Mills v. State; AIR 1959 SC 
626, Diwan Sugar & Gene. Mills v. Union of 
India; AIR 1960 SC 430, Narendra Kumar 
v., Union of India; AIR 1976 Orissa 138, 
Bejoya Kumar v. State of Orissa; AIR 
1950 Mad 308 (2), In re Pesala Subrahman- 
yam; AIR 1975 SC 1146, B. Banerjee v. 
Anita Pan; AIR 1975 SC 460, Saraswati In- 

dustrial Syndicate v. U. O. L; AIR 1974 
$C 366, Shree Meenakshi Mills v. Union 

of India; AIR 1973 SC 537, Panipat Sugar 
`- Mills v. Union of India; AIR 1973 SC 734, 
Anakappalle Co-op. etc. Socy. v. Union of 
India, AIR 1972 SC 1690, Premier Auto- 
mobiles v. Union of India; AIR 1964 SC 
1179, State of M. P. v. Bhopal Sugar Ind. 
Ltd.; ATR 1980 SC 286, Ganga Sugar Corpn. 
_ V. State of U. P;. AIR 1957 SC 699, State of 
| Bombay v. R. M. D. Chamarbaugwala, 
AIR 1958 SC 538; Ramkrishna Dalmia v. 
S. R. Tendolkar. 


82. On a conscientious, thorough and 
thoughtful consideration of all submis- 
sions, schemes of the Act and orders and 
the above decisions, I have come to a clear 
and categorical finding that the impugned 
orders are intra vires, both of the Essen- 
tial Commodities Act and the Constitution 
of India. The second findings at Jodhpur, 
after Delhi and Calcutta decisions, have 
only reaffirmed the correctness of the Jai- 
pur decision, and I have got no hesitation, 
in reiterating the Jaipur view taken in 
M/s. Chand Behari’s (232 Writ Petitions) 
judgment. 

83. The observations of Hon. Iyer J. 
need to be mentioned again here for em- 
phasis. They are as under :— 

“Law is social Science and constitu- 
tionality tuns not on abstract principles 
or rigid legal canons but concrete reali- 


ties and given conditions; for the rule of. 


law stems from the rule of life.” 

“Judges act not by hunch but on hard 
facts properly brought on record and 
sufficiently strong to rebuff the initial pre- 
sumption of constitutionality of legisla- 
tion.” 

84. In view of the above, I have ob- 
served in Chand Behari’s judgment as 
under :—~ 

“Further when laws are enacted to pro- 
vide protection to the weaker sections of 
the society and to ensure fair and equit- 
able distribution of essential commodities 


at a fair and reasonable price, by pre — 


venting profiteering and hoarding and en- 
suring supply at fair price, they may re- 
sult in slight loss to a small section of 
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the society for benefiting a larger section 
or larger chunks of the community. It may 
happen sometime, that a legislation which 
brings “cheers” to lacs and crores of peo- 
ple, may be at the cost of “tears” of a few 
hundred or even thousands. However, that 
is inevitable in all social legislations and 
“cheers” to lacs and crores of people with- 
out corresponding “tears”, to a few or 
even thousands though not impossible, is 
a “Utopian” ideal improbable to achieve.” 

85. For the reasons mentioned above, 
and also for the detailed reasons and my 
findings in M/s. Chand Behari Lal Heera ~ 
Lal, Ajmer v. Union of India decided on 
March 14, 1980 I have got no hesitation in 
holding that all these writ petitions de- 
serve to be dismissed. While reiterating 
all the findings of Chand Behari Lal Heera 
Lal’s decision, summary of which has 
been extracted in the beginning in the form 
of 17 points, all the 324 writ petitions 
(particulars given in Sch. ‘A’) (Sche- 
dule ‘A’ omitted here. Ed.) are dismissed 


with costs, 
Petitions dismissed, 





AIR 1981 RAJASTHAN 157 
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Art. 13 — Shahjog hundi payable on fu- 
ture specified date — It is a ‘bill of ex- 
change payable on demand’ as defined 
under S. 2 (3) and not “bill of exchange” 
defined under S. 2 (2) — Not chargeable 
with duty under Sch. 1, Art. 13 —Issue as 
to whether instrument in question is 
chargeable with duty or not — Is to be 
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Stamp Act -- S. 19 Negotiable Instru- 
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able Instruments Act (1881), S. 19). 1965 
Raj LW 33; 1970 Raj LW 332, Foll. 

(Paras 5, 9, 11) 
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Moreover even in the case of M/s. Ram 
Buksh Bhikam Das the stay order passed 
by Hon’ble the Supreme Court was in the 
nature of an interim order during the 
pendency of the writ petition only. There 
again the serious question as is likely to 
be canvassed would be, what is the rele- 
vant time intended by the order of the 
Hon’ble Supreme Court. The relevant: 
time, can be the time when the authori- 
ties wanted to take possession of 65% of 
the stock of sugar and the petitioner, 
armed with the stay order, resisted the 
same and did not give possession of it. 
The open market price at the relevant 
time would mean, the price at which the 
sugar was being sold in the open market, 
and not in the fair price shop of the State 
Government, at the time when the 
officers of the respondents took active 
steps of taking physical possession. That 
would certainly be time after passing of 
the stay order by the High Court and not 
earlier to it. That would govern the case 
of M/s. Ram Buksh Bhikam Dass writ 
petition specifically only and not gene- 
rally. 


Ti. The interpretation which the learn- 
ed counsel for the petitioner wants to 
place on Article 141 in this respect, is not 
permissible. The stay order of individual 
case and even the writ or directions 
issued finally in individual cases, never 
result in the directions or stay orders, in 
all other matters whith have not been 
brought before the Hon’ble Supreme 
Court or the High Court, even though 
they may be raising similar questions of 
law or facts. Of course the case is different 
if law is interpreted by Hon’ble_ the 
Supreme Court or if a notification of a 
rule or provisions of any statute are 
declared intra vires or ultra vires. 


78. In this view of the matter I would 
refrain from entering into controversy 
about the interpretation of individual 
stay order passed in each case. Of course 
the stay orders passed in all cases are 
discharged, because the writ petitions are 
dismissed and the respondents would be 
at liberty to take appropriate proceedings 
against the petitioners in pursuance of the 
levy and retention orders, which have 
been declared as valid and further in pur- 
suance of the consequential effects of the 
interim orders passed if any in individual 
cases. 

79. It is further made clear that as 


observed in Chand Behari’s case by this 
Court, if the respondents come to the 
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conclusion that the petitioners did not act 
bona fide and any attempt was made 
to misuse or abuse the interim orders, this 
judgment would not come in the way of 
respondents, in taking any legal action in- 
cluding penal action, on that count; but 
while doing so, the respondents should be 
cautious enough to safeguard whatever 
has been done bona fide in pursuance 
of the written stay orders of this court, 
and that should normally be not made 
subject-matter of any prosecution. 


80. In Parag Ice and Oil Mills case the 
Hon’ble Supreme Court observed as 
under :— 


"70. Before closing, we would like to 
mention that the petitioners rushed to this 
Court too precipitately on the heals of the 
price control Order. Thereby they de- 
prived themselves of an opportunity to 
show that in actual fact, the order causes 
them irreparable prejudice. Instead, they 
were driven through their ill thought 
haste to rely on speculative hypotheses 
in order to buttress their grievance that 
their right to property and the right to 
do trade was gone or was substantially 
affected. A little more patience, which 
could have been utilised to observe how 
the experiment functioned, might have 
paid better dividends.” 


The above observations of the Hon'ble 
Supreme Court squarely apply in these 
eases. Though, here later also, they had 
all ‘Cheers’ and no ‘tears’, as per my 
findings mentioned above. 


81. In Chand Beharilal’s judgment, I 
have discussed in great details, consider- 
ing in depth the various controversies 
resulting in decisions, deduced in 17 points 
mentioned above. The various decisions 
of Supreme Court and High Courts, deal- | 
ing with the multiple facets of the issues 
raised have been discussed in about 100 
(exactly 96 foolscap typed pages). These 
important decisions some of which are 
land-marks, in constitutional law of in- 
terpretations, and ambit and scope of 
socio economic legislations under Essen- 
tial Commodities Act, can be enumerated 
as follows:— 


AIR 1979 Raj 98, Manzoor Ahmed v. R. 
T. A; ATR 1952 SC 192, G. Veerappa 
Pillai v. Raman; AIR 1955 SC 425, Sang- 
ram Singh v. E. Tribunal; AIR 1975 SC 
1058, Rani Inder Kumari v. . State of 
Rajasthan, AIR 1953 Mad 279, C.S.5. Motor 
Service v. Madras State; AIR 1975 All 
272, Sitaram v. State of U. P.; AIR 1971 
Mys 12, K. B. Jinaraja v. State of Mysore; 
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the Government was competent to apply 
the levy and Retention Orders to the 
‘pipe-line’ sugar also. Mr. Singhvi's sub- 
mission that the sugar was not in pipe 
line, on the crucial day and date is a ques- 
tion, which raises involved questions of 
facts, which can only be adjudicated upon, 
on the basis of a detailed investigation, 
inquiry about the date and time of the 
Order, supply, despatch and receipt . of 
the sugar by the dealers concerned. It is 
not permissible while deciding the writ 
petitions under Art. 226 of the Constitu- 
tion of India to embark upon such a de- 
tailed complicated prolonged factual in- 
quiry for adjudicating whether the sugar 
was in ‘pipe-line’ or not Mr. Singhvi's 


clients can very well raise these questions . 
authorities concerned and | 


before the 
there is no doubt that the authorities 
would decide each individual case, objec- 
tively on a detached, unbiased considera- 
tion of the facts and data which would be 
submitted by Mr. Singhvi, if the same has 
not been done so far. However, this would 
not mean any licence or liberty to the 
petitioners, to avoid the liability under the 
Retention and Levy Orders, by camouflag- 
ing the real transactions. — 


In view of this, I am not discussing the 
individual cases, a reference of which has 
been given by Mr. Singhvi in the written 
arguments and the dates mentioned there- 
in, as a proper inquiry would be done by 
the authorities concerned before insisting 
on the implementation of their earlier 
notices in those cases. 

73. Mr. L. M. Lodha, the learned coun- 
sel for most of the petitioners, in the last 
limb of his submission, pointed out that 


. different interim stay orders had beer 


passed at different stages with minor 


. variations in those cases. By the earlier 


ad interim order, the operation of the im- 


= pugned order was stayed by this Hon’ble 


Court, and by the latter order, the peti- 
tioners were directed to intimate the Col- 
lector within 10 days from the date-of the 
order, that the levy sugar was available 
with them to be delivered to the State 
Government. The Hon'ble Court was 
pleased to direct the State Government 
by the same order to take delivery of 
sugar from the petitioners within 4 weeks 
from the date of the intimation, failing 
which the operation of the impugned 


order was stayed. This order passed . in 


the writ petition of M/s. Ram Buksh 
Bhikam Das was challenged by way. of 
special leave petition before the Supreme 
Court. Han’ble the Supreme Court was 
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pleased to modify the interim order dated 
41-2-1980 in the following manner: 


“The petitioner will not be required to 
purchase 65% of the sugar in the market 
and give it to the Government. Instead, 
he will furnish bank guarantee within a 
month from to-day for compensating the 
Government on account of the difference 
between levy price and the open market 
price at the relevant time.” . l - 
and by this order, the Supreme Court was 
pleased to allow the appeal of the peti- 
tioner in that case, after hearing both the 
parties. l 

74. Mr. Lodha’s argument is that the 
order cited above is a final order and has 
taken shape of law under the provisions of 
Art. 141 of the Constitution and has a 
binding force so far as the other writ peti- 
tions pending before this Hon’ble Court are 
concerned. More so, because State Gov- 
ernment has failed to realise sugar from 
the petitioners within a specified period, 
as granted by this Hon’ble Court, after an 
intimation had been given to the State 
Government, the sugar in ` such cases, 
should not be ordered to be delivered now 
at this stage more than after 8 months by 
this Hon’ble Court. The petitioners, when 
disposed of their stocks, comprising 65% 
levy under the guise of the order of this 


-Hon’bie Court, the prices were not high 


in the market. Now the prices are touch- 
ing sky and it is impossible for any dealer 
to have sugar available to be delivered to 
the Government. Further by an order the 
State Government has prohibited any 
amount of sale of sugar by one recognised 
dealer to the other recognised dealer and 
in view of the order of the Supreme Court 
dated 15-4-1980, at best, if the writ peti- 


-tions fail, the petitioner can be directed 


to pay the difference in price to the State 
Government. 


75. I have carefully considered the 
above submission of Mr. L. M. Lodha and 
have got no hesitation in holding that it 
is not necessary to interpret the implica- 
tions of the varlous stay orders passed by 
this Hon’ble Court in various cases. Since 
the writ applications are being rejected, 
all the stay orders stand discharged, so 
far as this Court is concerned. The con- 
sequences of the various conditions impos- 
ed in the stay orders and the alternatives 
mentioned therein are self-explanatory. 

76. So far as the order of the Hon’ble 
Supreme Court dated 11-2-1980 is con- 
cerned it would apply to the writ petition 
of M/s, Ram Buksh Bhikam Das only. 
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argued that the words, ‘control price’ of 
sugar implies that it could be fixed at all 
levels only and not only for the sugar in 
the possession of the recognised dealers, 
Since it has not been fixed for the pro- 
ducers, retailers, and consumers also, 
‘control price’ fixed for recognised dealers 
is invalid and illegal, argued Mr. L. M. 
Lodha. The great emphasis was given on 


the theme of bifurcation, both orally and — 


in written arguments submitted by Mr. 
L. M. Lodha. He pointed out that cl. (c) 
of sub-sec. (2) providing for ‘control 
price’ for any essential commodity for be- 
ing bought or sold, means that it provides 
for (1) controlling the price, (2) in respect 
of any essential commodity, (3) commo- 
dity to be bought and (4) or to be sold. Ac- 
cording to him the crux of these cases is 
that the order shall provide for controll- 
ing the price with respect to any essential 
commodity under these clauses and that 
it is ‘one’ essential commodity and it fails 
to: provide different prices for the ‘same 


one’ essential commodity. Since by cl. (4), 


Rs. 280/- per quintal has been fixed for 
65% of the stock of sugar and there is no 
‘control price’ fixed for the rest of 35% 
stock of sugar, it tantamounts to bifurca- 
tion of an essential commodity which is 
not permissible. According to Mr Lodha, 
‘control price’ fixed should be for all pur- 
poses and not for levy of 65% of stock of 
one single day only. 


68. Having given my thoughtful con- 
sideration to the above submission of Mr. 
` L. M. Lodha, I, am unable to accept the 
same for the very reasons, which I have 
given in earlier part of my judgment, 
primarily. based on the judgment of 
Hon’ble the Supreme Court in ` Diwan 
Sugar & General Mill’s case (AIR 1959 SC 
626) (supra) wherein the Supreme Court 
has held in very clear terms that it is 
open to the Government to fix ‘control 
price’ at any stage, if deemed necessary. 


69. It-was further argued that in any 
case, this .Court should consider all the 
facts mentioned in S. 3.(3C) of the Act 
for fixing the price of the sugar to be 
obtained from the producers, - namely 
cost of production, investments and mar- 
ginal profit. This submission of Mr. L. M, 
Lodha is fallacious because it presupposes 
of a fusion of S. 3 (2) (c) and S. 3 (8C), 
which is not there. It has to be kept in 
mind that S. 3 (3C) provides for. fixa- 
tion of price, solely of producers or the 
manufacturers of sugar and in contrast to 
it, S, 3. (2) (c) of the Act provides for 
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fixing the ‘control price’ on which an es- 
sential commodity may be bought or sold 
generally or at a particular stage The 
two clauses are distinct and enacted for} 
different situations. Section 3 (3C) was in- 
troduced by an Amendment, later on. 

70. The Supreme Court in AIR 1973 SC 
page 537 and page 734 have clearly held 
that both the losses incurred by sale of 
levy sugar and the gains made by sale of 
free sugar, should be considered, all- 
together to see, whether the dealers have 
actually lost or gained on overall sales, 
This again is meant for S. 3 (3C) only. 
Even otherwise, by deciding other writ 
petitions at Jaipur, in Chand Behari’s 
case, I have already held that the sugar 
dealers, in fact, had ‘traders’ paradise’ by 
selling 35% stock of sugar in free market 
on account of de-control, which was in- 
troduced with these impugned orders of 
65% of levy and this has brought ‘cheers’ 
and not ‘tears’ to them. The phenomenal 
rise in prices of sugar after the judgment 
in M/s. Chand Behari’s case at Jaipur 
Bench till now, further has shown that 
the view expressed by this Court, was 
well reasoned and justified. 

70A. In earlier part of my judgment, 
I have disagreed with the view expressed 


by the Calcutta High Court, that what 


gains. sugar dealers have made -or are 
likely to make on account of de-control 
of 35% of stock of sugar, is irrelevant or 
not germane to the controversy in these 
cases, and I have held that this view is 
not acceptable to me. With due respect, 
I cannot agree with the Calcutta view as 
the cases cannot be decided in isolation, 
by closing eyes to the hard realities and 
the facts established on the record. It 
is this theoritical, unrealistic suisticism 
which provokes the > allegation that 
“judges live in ivory towers”. 

71. Thus, I have got.no hesitation in 
holding that the submissions of Mr. L. M. 
Lodha and Mr. Singhvi have failed to 
persuade me. to take different view than, 
what I had taken in M/s. Chand Behari’s 
case at Jaipur Bench and which has now 
been re-enforced and re-affirmed by a 
Division Bench of the Delhi High Court. 

72. Mr. Singhvi pointed out that thera 
are number of cases, in. which the sugar 
was not in pipe-line at. the relevant time 
and therefore, respondents are not auth- 
orised to insist for levy of that sugar from 
the petitioners. In M/s. Chand Behari’s 
case at Jaipur Bench, I have dealt with 
the concept. of the clause, regarding 
‘Pipe line’, at length and I have held that 
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shut its eyes to determine implications 
and effect of legislative measure by 
ignoring part of it and concentrating only 
on the other part which is under chal- 
lenge. In the judgment referred to above, 
at Jaipur, I have, on a detailed discussion, 
held that these impugned orders brought 
‘cheers’ to the dealers and it became 
‘dealers’ or traders’ paradise”. This factual 
aspect, though not admitted here in the 
present cases, is equally true as the rates 
at Jodhpur and Jaipur in Rajasthan can- 
not have any such variance. Even Delhi 
High Court has taken note of it, and that 
being so. neither the impugned orders, can 
be called confiscatory in nature nor they 
can be termed as violative of any other 
provisions of the Constitution. 


64. Mr. M. M. Singhvi, learned coun- 
sel for the petitioners argued that the 
formation of the opinion by the Central 
Government that it is mecessary or ex- 
pedient to issue an order under S. 3 of 
the Essential Commodities Act, 1955, is a 
condition precedent for the passing of an 
order. In the Levy Order, there is no 
mention that the Central Government 1s 
so Satisfied or is of the opinion that it 
was necessary fer maintaining or increas- 
ing the supply of the essential commodity 
to pass the said Order. In view of this, 
the Levy Order is invalid. In reply to it, 
the Counsel for the respondents pointed 
cut that in none of the petitions, any 
such allegation of fact has been made that 
the Central Government had not formed 
any such opinion before passing an order. 
In some of the cases, this was taken as 
legal ground of challenge and not as a 
question of fact. The said legal ground 
of challenge has been denied on affidavit 
by the State in its reply to the writ peti- 
tions. l 


-65. The two orders, Levy Order and 
Retention Order are ‘twins’ and the Levy 
Order is consequential order of the Reten- 
tion Order. The opinion of the Central 
. Government and its satisfaction for such 
a need, has already been mentioned in 
the Retention Order and, therefore, omis- 
sion from the Levy Order isnot of much 
_ significance. Even otherwise, the respon- 
| dents have shown that such an opinion 
was formed by it before passing the Levy 
Order as would be obvious from the re- 
ply of the Central Govt. As held in 
Swadeshi Cotton Mills’s Case (AIR 1961 
SC 1381), the respondents can always 
show it independently. In fact, the entire 
history of the various measures taken by 
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the Central Government, to. regulate and 
control the prices of sugar including par- 
tial control. and de-control, sometimes, 
and re-control again goes to show that 
the Central Government was seized of this 
issue throughout and every time passed 
such an order, it did show bona fide be- 
ing of the opinion that it was necessary 
and expedient to issue an order under 
S.30f the Essential Commodities Act for 
maintaining or increasing the supply of 
essential commodity of sugar. In fact, this 
cannot be seriously challenged in the 
facts and circumstances, in which the im- 
pugned orders were passed and therefore, 
I have got no hesitation in rejecting the 
submission of Mr. Singhvi on this count. 
66. Mr. L. M. Lodha, who argued the 
case, at length, on behalf of the peti- 
tioners, emphasised that ‘control price’ of 
essential commodity cannot be fixed in 
respect of one transaction only as has 
been done in the present case, by fixing 
‘control prices’ of 65% of the stock of 
sugar with the recognised dealers on the 
closing of business hours on 17th Dec., 1979 
and in any case, it could not have been 
fixed by the same order. I have already 
dealt with the above submission in earlier 
part of my judgment when I discussed 
the views expressed by the Allahabad, 
Karnataka, Mysore and Andhra Pradesh 
High Courts. The earlier judgment of 
M/s. Chand Behari’s case (supra) given at 
Jaipur deals with the various facts of 
the above objection, both extensively and 
intensively. I have again applied my 
mind, on the above submissions for the 


second time while recording my disagree- 
' ment with the view expressed by Calcutta 


High Court and agreement with the view 
expressed by the Delhi High Court. For 


those very reasons without repeating the 
same, I have got no hesitation in holding 


that the view expressed by this Court in 
M/s. Chand Behari’s case at Jaipur, based 
on the agreement with the view expressed 
by the Andhra Pradesh High Court and 
Delhi High Court, calls for no re-think- 
ing or reconsideration so as to warrant a 
reference to a larger bench. In view of 
this, contention of Mr. L M. Lodha and 
Mr. Singhvi, learned counsel for the 
petitioners, have failed to carry any con- 
viction with me, so as to persuade me to 
make a reference to a larger bench. 

67. Mr. L. M. Lodha, learned counsel 
for the petitioners, further submitted that 
any essential commodity cannot be bifur- 
cated for the purposes of fixing ` ‘control 
price’.- Developing this submission, ~~. he 
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57. In Meenakshi Mills case (AIR 1974 
SC 366) (supra) the Supreme Court has 
reiterated: and categorically observed at 
p. 382 that the controlled price fixed 
under S. 3 (2) (c) was different from the 
price as contemplated under sub-ss. (3-A), 
(3B) and (3C). It would, thus, be seen 
that the unwitting and unintentional 
fusion of S. 3 (2) (c) with sub-secs. (3A), 
(8B) & (3C) in the Calcutta, Allahabad & 
Karnataka judgments have resulted in 
the logical fusion of the deductions and 
findings. 

58. The Karnataka High Court’s judg- 
ment (AIR 1979 Kant 12) also deals with 
the provisions of sub-sec. (3B) of S. 3 of 
the Act and not with the provisions of 
S. 3 (2) (c). Thus none of the Karnataka 
and Allahabad High Courts’ judgments is 
an authority on the scope, ambit and in- 
terpretation of S. 3 (2) (c) of the Act. 

59. Before the Calcutta High Court. 
even the judgment of Diwan Sugar Mills’ 
case (AIR 1959 SC 626) (supra) was not 
placed. The Supreme Court as already 
discussed by me, in my earlier part of 
the judgment, has specifically held in this 
case, that S. 3 (2) (c) of the Act does not 
specify the stage at which price should 
~ be fixed and it can be at any of the three 
Stages. The most significant observation 
of the Supreme Court contained in this 
decision is as under :— 


“There is no reason to cut down the 
generality of the words used in cl. (c) 
so as to make them applicable only to the 
last stage, namely; the retail price,” 


60. The term, ‘generality’ used above 
by the Supreme Court is of great signi- 
ficance and the entire submission of the 
learned counsel for the petitioners, which 
finds favour in Calcutta High Court’s 

judgment that price cannot be fixed for 
- One single transaction, is if I venture 
to say, so with due respect, ‘knocked 
down’, by the above dictum of the Sup- 
reme Court. 


61. So far as the second proposition of 
Calcutta High Court is concerned, there 
appears to be no basis in the scheme of 
the Essential Commodities Act to hold 
that the prices cannot be fixed in the 
same order. Section 3 (1) need not provide 
for only one of the sub-cls. of sub-sec. (2) 
at a time. A provision in the order can 
be made for any one or more than one 
clauses of sub-sec. (2) of S. 3. In fact, 
as would be clear from the judgment of 
the Allahabad High Court in AIR 1975 
All 272 in Para No. 7, it was -categorically 
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and clearly conceded by the Advocate 
General that it was open to the Govern- 
ment to fix the controlled price and to re- 
quire a certain percentage of foodgrains 
to be sold to the State Government at 
that price, in one and the same order.” 
The Allahabad High Court expressed its 
agreement with the view of the Advocate 
General and these observations of the 
Allahabad High Court were even relied 
upon by the Karnataka High Court in 


Para No. 7 of its judgment (AIR 1979 
Kant 12). 
62. The Calcutta High Court’s view 


has not taken note of the relevant facts 
and circumstances forming the back- 
ground in which the said order was issu- 
ed and more particularly the amplitude 
or extent of the powers of the Central 
Government conferred by the Parliament 
for public interest by the provisions of 
S. 3 of the Essential Commodities Act, 
which is now Item No. 126 in the ninth 
Schedule of the Constitution of India. It 
would be useful to point out that in sub- 
section (1) of S. 3 of the Act and cls. (c) 
and (f) of Sub-sec. (2) of S. 3 of the Act 
there being absence of any provision in 
the said Act regarding any other mode 
for determination of ‘controlled price’ en- 
visaged in sub-sec. (3) of S. 3, similar to 
the provisions contained in sub-secs. (3A), 
(3B) and (3C), Central Government had 
plenary powers to fix or determine the 
‘Controlled Price’ as described in the 
manner it had fixed in Cl. 4 of the 
Retention Order. 


63. This order carries out the purpose 
and intent of the said Act and therefore, 
the said Order, has on well settled 
provisions, . statutory force and vali- 
dity of it is contained in the 
parent Act itself. The Calcutta High 
Court’s judgment further fails to take 
notice of ‘Dual Pricing Mechanism’ 
for Sugar and the benefit which 
was given to the dealers by permitting 
them free sale for part of the sugar in 
stock. With all respect, it is difficult to 
appreciate the view of the Calcutta High 
Court that the benefit given to the dealers 
by free sale of part of the sugar in stock, 
has got no relevancy for determining the 
controversy raised in these writ petitions. 
Since it has come on record that the sugar 
dealers made huge profit by free sale on 
the part of the sugar in stock, as held by 


me, in the decision of M/s. Chand Behari’s © 


case at Jaipur referred to above, it weuld 
be ignoring the basic proved facts, which 
are well. established. The Court cannot 
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fixed under the section ‘because un- 
doubtedly such a price is a price with ref- 


erence to either the grade or variety of 
the foodgrains in question.” 


51. The decision-of Punjab & Harayana ` 


High Court in Bhagwan Singh v. State of 
Punjab ((1975) 77 Pun LR 585), was also 
considered. The Court then held that 
‘like in the Allahabad case, the facts of 
this case before us are different from the 
Punjab case, in so far as what is fixed 
here is the ‘controlled price’ and not the 
sale price or the price payable though we 
venture to repeat, nothing much should 
turn on the nomenclature given or em- 
ployed”. In the ultimate analysis, Delhi 
High Court has held as under:— 


3 "We, therefore, reiterate our view that 
a price fixed and described as controlled 
Price en the occasion of making an order 
to subserve the. purposes set out in Sec- 
tion 3 (1) is a price, within the meaning 
of ‘controlled price’ occurring in 8. 3 (3) (a) 
and 3 (3) (b) just as much as a controlled 
price fixed before. We, therefore,- hold 
that the price fixed as controlled price in 
cl. (4) of the impugned order is the Cone 
trolled Price for the purposes ef calculat- 
ing the price payable under Cl (8) of the 
impugned order and cls. (3) and (4) of the 
order do not suffer from any tack of legal 
authority as the same have been made 


_ in exercise- of the authority conterres by 


S. 3 (1) of the Act.” - 


52. I have extracted Iove some of 
the portions of the judgment of Delhi 
High Court as the study of the above 
would show that the view taken by this 
Court in M/s. Chand Behari’s case (supra) 
at Jaipur has been precisely the view 
which the Delhi High Court had taken, a 
little later on 21st Mar., 1980, 


53. While dealing with the Dounat 
that the price fixed is confiscatory in 
nature and not fair as required. by the 
Essential Commodities Act the Delhi High 
Court, after examining the principles .of 
reasonableness of restrictions in relation 
to the violation of fundamental rights. as 
discussed in State of Madras v. V. G, 
Row (AIR 1952 SC 196); Virendra v. State 
of Punjab (AIR 1957 SC 896).and Lord 
Krishna Sugar Mills Ltd. v.. Union of 
India (AIR 1959 SC 1124), held as under; 


“From the figures of the prevailing 
prices given by the Government of ‘India, 
we have no hesitation in holding that the 
petitioners did not, by and large, suffer 
any loss, This would be equally true H 
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the prices ‘taken above need to be mar- 


‘gimally - varied.” 


“In view of this, we need not go.into 
other economic factors and priciples laid 
down to determine the fairness of a price ` 
‘and relying on fhe one accepted principle 


‘that loss thas to be seen on an overall 


‘basis, in this case, on ‘the entire sale, we 
find that the second challenge is also 


‘without merit.” 


54, The Delhi High Court further re- 


pelled-the submissions which provided 


challenge to the efficacy of the impugned 
order. ‘to ‘achieve ‘the ‘stated purpose. It 
‘held as under:-— l 
‘The argument is based on a miscon- 
ception that the purpose is to make 100% 
of the stock of sugar available at :a low 
price whereas the purpose is to make 65% 
of the stock available at low prices, a 
common feature of a duál policy -of price 
control much in vogue fhese days. This 
stock i. e. 65% of the total stock is made 
available at a ‘lower price and the pur- 
pose is fully achieved, The argument has 
thus no force.” 


55. Now coming to the latest judgment 
of Calcutta High Court, which is relied 
upon by :the petitioners, it will have to 
be noticed that in substance, - principle 
daid down is that no control price can be 
fixed for single transaction under 5. 3 -(2) 
(c) of the Essential Commodities Act, .1955. 
as has been done in the present case by 
cl. (4) of the impugned order. In other 
words, controlled price could have been 
fixed for all transactions for buying and 
selling of sugar and-since ‘this has not been 
done, the control price ‘fixed ‘by cl ‘(4) of 
the impugned order is bad. Secondly it 
‘was ‘held that the -control price cannot be 
‘indicated ‘in the order itself, 

56. Primarily the above view is based . 
on the premises of the principles alleged 
to have been laid down in Allahabad and 
Karnataka casea, In niy earlier part of the 
judgment, I have dealt in details, with the 
views of. Allahabad and Karnataka High 
Courts and ‘it 'would be unnecessary ‘to 
repeat all these arguments, which ‘heve 
found favour with me for adopting the 
view of Andhra Pradesh ‘High Court, in 
comparison to the views :of Allahabad and 
Karnataka High Court. For those reasons, 
I find, myself ‘unable, with-:greatest res- 
pect, ‘to agree with the view expressed by 
the Calcutta High Court. It is to be noted 
that in Allahabad’s case, S. 3 (2) {c) of 
the Act was not ‘at all under debate. Tt 
was concerned ‘with S.3'4(3-B) of the Act, 
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not competent to issue directions for levy 
of 65% of the stocks. at. a price which: can 
be spelled out from the provisions of sub- 
cls. (3). and (4) of the Retention Order, 


cannot be accepteg and is consequently. 


rejected: 


46. It may be observed: here that for 
the purposes: of these cases, it is also not 
necessary to consider whether the Andhra 
Pradesh view has gone too far because im 
cur cases, as observed above, the Reten- 
tion Order and levy order read; as a whole 
and particularly sub-cls. (3) and’ (4) of 
the Retention order and cl. (2) (1) (6) of 
the Levy Order show that the Central 
Government has fully complied with the 
requirement of sub-sec: (3) of S. 3' of the 
Act and it has not stopped only after men- 
tioning the controlled: price in cI. (4). That 
being so, I have got no hesitation in hold- 
ing that so far as the instant ‘levy order” 
and ‘Retention Order’ are concerned, not 
only letter of the law but also spirit of 
the law, as contemplated by S. 3 includ- 
ing sub-sec. (3) and’ sub-sec: (2) (c) have 
been complied with. The ‘controlled price” 
@ 280/- fixed in Cl. 4is valid, as it is 
covered by S. 3 (2) (c) of the Act of I955. 

4T.. The Calcutta. High Court has plac- 
ed reliance upon the judgments of the 
Allahabad and Karnataka High Courts. It. 
appears that the view of the Andhra Pra- 
desh High Court was not placed before the. 


Calcutta. High Court. It further appears - 


that judgment of this Court,. referred to. 
above. and. the judgment of the Division 
Bench of the Delhi High Court were not 
placed’ before the Calcutta High Court. 
Still more: surprising is that even the 
judgment in Diwan Sugar & General 
Mills’s case: of Supreme Court (AIR 1959 
SC 626) (supra) was not placed before the 
Calcutta High. Court for consideration. T 
have given detailed reasons above for 
agreeing with and: adopting view of the 
Andhra Pradesh High Court and express~ 
ing disagreement with the views of the 
Allahabad and’ Karnataka High Courts. 
Though, in fact, the disagreement is more: 
based on distinguishing features of the 
cases rather than basic difference in inter~ 
pretation of law: However, in view of this; 
I for. one,.do not feel persuaded: to take 
a different view from what I have: taken 
earlier at Jaipur. With all due respect to 
Hon’ble- Judges of Calcutta High Court, 
I have got no hesitation in recording my 
disagreement from that judgment: 

48. In the decision of Kasturr Lal. 
Rakesh Kumar’s case ILR. (1980) 2? Dethr 
308. (supra). a: Division Bench of the 


v, Union of India 
Delhi High Court made a comprehensive 
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study of history of regulation of produc- 
tion, distribution and prices of sugar from 
May, 1942 onwards. Sugar and Sugar pro- 
ducts: Control Order, 1942 was the first 
shot. fired in war of controlling the prices. 
The various. orders for control and de- 
control were passed from time to time 
as the control imposed in the year 1942 
was removed in 1947 and again imposed 
in 1949. It was de-controlled in 1952-53 
and again controlled in 1958. The partial 
contro} at least became the order of the 
day, except for the period between 25-5- 
L97t to 30-6-1972. In 1979 Sugar Price 
Control Order was issued and when it did 
not have the: desired effect, policy was re- 
viewed and partial control was adopted, 
effective from 17th Dec, 1979 requiring 
sugar producers to make 65% of the pro- 
duction of sugar by the sugar producers, 
called ‘levy sugar’, available to the Gov- 
ernment and at the same time lifting the 
ther existing control of price in respect 
of the balance of 35% of the Sugar pro- 
duced and to enable them to sell the 35% 
at. such prices as it may command in the 
free-market. 

49. The Delhi High Court after mak- 
ing. the above survey and analysing the 
provisions of the Essential Commodities 
Act, has held as under :— 

“It appears. to us, therefore, that where- 
as. the Central Government has the power 
to. fix a price to be called as ‘Controlled 
Price’ at which the entire stock of an es- 
sential commodity would be bought or 
sold throughout the country, it also has 
the power to fix a „price to be equally 
called ‘controlled price’ which is to serve 
only as the basis of calculating a price 
payable either under cls. (a) and (b) of 
sub-section (3) of S. 3 or under cls. (a) 
and (b) of Section 3 (iit) or under Sec- 
tion 3 (e)” . 

5. The Panipat Co-operative Sugar 
Mill’s case (ATR: 1973 SC 537) and Shree 
Meenakshi Mill’s case (AIR 1974 SC 366) 
were discussed at length. Delhi High | 
Court then took note of the view of the 
Allahabad High Court taken in Sitaram 
Jwala Prasad’s case (AIR 1975 AH 272) 
(supra) and expressed disagreement at 
the reasoning. by observing as under :— 

“In our respectful opinion, the learned 
Judge seems to have laid undue emphasis 
on the absenee of the use of the phrase 
‘comirolled priee” in the impugned order 
im coming to fhe conclusion that the price 
determined as payable cannot for the pur- 
poses of cl (i) be- the controlled price 
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ment has fixed the purchase price simpli- 
citer by mentioning it in a schedule and 
there was absolutely no provision like 
sub-sec. (3) (a) (b) of the Retention Order 
which is equivalent to sub-sec. (3) (a) (b) 
of S. 3 of the Essential Commodities Act. 
Again there was no porvision like sub- 
cl. (b) of cl. (i) of clause (2) of the Levy 
Order wherein effect has been given to 
sub-sec. (3) (c) of S. 3 of the Act. 


39. In my considered opinion, firstly 
the orders covered by the various levy 
and Procurement orders of the Mysore, 
Karnataka and Allahabad cases referred 
to above are absolutely different, though 
observations mentioned therein may cover 
a very wide field so as to cover the ob- 
jection raised in the instant case also. The 
Andhra Pradesh case referred to above 
emphasises the same theme of the 
wide amplitude and scope of the powers 
under S. 3 (2) (c) as has been held by 
the Hon’ble Supreme Court in the above 
case, where again and again, it has been 
emphasised, that the generality of the 
powers cannot be curtailed. 

40. With all respect, I am constrained 
to observe that what has been said in the 
judgments of Mysore and Karnataka High 
Courts tends to curtail generality of the 
powers of S. 3 (2) (c) of the Act of 1955; 
for which the Supreme Court was very 
zealous to provide protection and safe- 
guard. The judgment of the Supreme 
Court mentioned above, was not brought 
to the notice of the Hon'ble Judges of 
those Courts, as it finds no reference, in 
the judgment and therefore, it is difficult 
to ‘forecast what would have been the 
effect of it, in case the same would have 
been referred before them. 

41. I am inclined to agree with the 
view taken by the Andhra Pradesh High 
Court, which as mentioned above, is con- 

{sistent with the view expressed by the 
Hon’ble Supreme Court, that under Sec- 
tion 3 (2) (c) of the Act, the power is 
general and cannot be restricted in its ap- 
plication by putting a rider that control 
must be done for all purposes and cannot 
be done for a partial or a limited pur- 
pose. Even on the general principles of 
Interpretation of Statutes, if power has 
been given in unrestricted, unfettered 

! language or words by the legislature then 

{within the wide and general amplitude of 

ithe powers, the authority can exercise it 
partially or for a part. To illustrate even 
though the power is for controlling the 
jprices for both being bought or sold, yet 


ithe State can do it only for buying and 
| 


not for selling or vice-versa. Similarly 
state can introduce control for the pur- 
poses of sale only and not for purchase. 
It would not be open to anyone to chal- 
lenge such an order on the ground that 
the power is given for both and, therefore, 
it cannot be utilised partially. 

42, Similarly the control of price need 
not necessarily be for sale of an essential 
commodity at all stages and by allie. a 
producer, a dealer and a consumer. It 
can be only for one of them or two of 
them. Again logical and legal corollory 
of this is that the regulation, prohibition 
or restriction by way of control can be 
for a particular. period also and a pari 
of the stocks also and that, too for a par- 
ticular purpose also. The argurnent that 
for one .single transaction ‘controlled 
price’ cannot be fixed, is not borne out 
by the wording of sub-cl. (c), which as 
observed above, is too general. 

43. Of course, for the purposes of fix- 
ing price for cl. (f) which includes levy, 
the order will have to specify and give 
effect to sub-sec. (3) of S. 3 and if that is 
not done and if the Central Government 
stops only by fixation of the price, ignor- 
ing sub-sec. (3) of S. 3, a citizen can have 
the grievance that S. 3 (3) has been 
violated. Therefore, sub-cl. (c) read with 
S. 3 (3) would certainly require the 
Central Government to further give direc- 
tions under sub-cl. 3 (3) but those direc- 
tions will have certainly great bearing, 
to the controlled price in case (a) and (b) 
of sub-sec. (3) are to be applied. 


44. The above would show that the 
power of the Central Government to fix 
‘controlled price’ under sub-sec. (c) is not 
fettered, being of general nature and the 
restriction, regulation, prohibition under 
S. 3 of the Act can be of very wide ampli- 
tude. This scope of restriction, regulation 
and prohibition came up for consideration 
before the Hon’ble Supreme Court in 
Narendra Kumar v. Union of India, (AIR 
1960 SC 430). It was observed that: “it 
is clear therefore that when Sec. 3 con- 
fers power to provide for regulation or 
prohibition of the production, supply and 
distribution of any essential commodity, 
it gives such power to make any regula- 
tion or prohibition, in so far as, such re- 
gulations and prohibition do not violate, 
any fundamental rights granted by the 
Constitution of India.” : 

45, The submission that in one parti- 
cular transaction, that is stocks which 
were in existence on the closing of 17th 
Dec. 1979 the Central Government was] ` 
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and retail prices. What prices the Govern- 
ment will fix depend upon their est.mate 
of the situation, which would serve the 
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Consequently, the impugned notification 
is not bad on the ground that the Act and 
the order do not authorise the Central 
Government to fix ex-factory prices and 
secondly because it fails to fix prices for 
the ultimate consumer.” 


31. It would thus be seen that the 
Supreme Court has emphatically held 
that the cl. (c) of S. 3 (2) giving the Gov- 
ernment authority and power to control 
the price is very general in terms and 
there is no reason to cut down the gene- 
rality of the words used in cl. (c). It has 
further held that at what stage and what 
price the Government will fix, depend 
upon their estimate of the situation, 
which would serve the object of the Act. 


32. In my opinion, the above decision 
of the Hon’ble Supreme Court expressly, 
clearly and categorically repells the ob- 
jection of the learned counsel for the peti- 
tioners, that the State has got no powers 
to fix prices or Control Prices, for limited 
purposes only. Since the pronouncement 
of the Supreme Court is very clear, that 
the generality of the powers given in 
S. 3 (2) (c) cannot be curtailed and it is 
for the State to decide what should be 
done in view of the object of the Act and 
the situation which warrants it, it cannot be 
said that the respondent No. 1 had no au- 
thority to fix a price under S. 3 (2) (e) of 
the Sugar Control Order for the purposes 
of sub-cl. (3) of the Retention order as 
has been done in the instant case. 

33. It is beyond dispute that so far as 
the instant case is concerned, the Union 
of India has not; either by mentioning the 
word purchase price in the Schedule or 
by mentioning of the purchase price in 
cl. (4); fixed the purchase price, under the 
name of the controlled price. The reason 
is that undercl. (3) of the Retention Order 
what has been directed to be purchase 
price is as under :— 

(3) Where a recognised dealer sells 
sugar under the Provisions of this order, 


there shall be paid to him the price 
therefor as hereinafter provided; 
(a) Where the price can, consistently 


with the controlled price fixed under 
CL 4, be agreed upon the agreed price; 
. (b) Where no such agreement can be 
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reached, the price calculated with ref- 
rence to such controlled price.” 

34. This would show that the purchase 
price need not be the ‘controlled price’ aa 
Retention Order gave a mandate that it 
can be the agreed price also. Undoubted- 
ly the controlled price would play a very 
important and major role for this agree- 
ment under cl. (a) of sub-sec. (3) of Reten- 
tion Order as agreed price is to be con- 
sistent with the controlled price. 


35. But nonetheless it cannot be said 
that the Union of India fixed the levy 
price itself under S. 3 (2) (c) where it 
could fix only the controlled price. 

36. It is not to be forgotten that under 
the Levy Order, under cl. (b) of sub-cl. (1) 
of cl. (2), the Central Government was 
authorised to issue directions to supply 
levy sugar to the State Govt. at a price 
not exceeding the price of sub-sec. (3) 
(c) of S. 3 of the Essential Commodities 
Act, 1955. As is well known sub-cl. (3) (3) 
(c) is prevalent market price and, there- 
fore, the mandate was that Central Gov- 
ernment should never issue a direction to 
a dealer to supply levy at a price higher 
than even the market price and obviously 
the same could not have been done in 
view of the express language of S. 3 (c) 
and also the scheme of the Act, the prin- 
cipal purpose being to control the price 
which at a particular point of time shows 
an increasing trend. 

37.. Thus the Levy Orders, sub-cl. (b) 
of sub-cl. (1) of cl. (2) read with sub-cl. (3) 
of Retention Order, would show that 
what the Central Government has done 
in these Orders is to give effect to sub- 
section (3) of S. 3 and its three cls. (a), (b) 
and (c) which in the ultimate analysis, 
determines the price to be paid for the 
purposes of a levy under sub-cl. (f) of 
S. 3 of the Act. Since sub-cls. (a) & (b) of 
sub-sec. (3) of S. 3 expressly has got re- 
lation to the controlled price, it was 
necessary for the Central Government to 
further fix the controlled price which has 
been done by sub-cl. (4). 

38. Even on the basis of a compara- 
tive study of different clauses of the 
various ‘Levy or Procurement Orders’ 
which were subject matter of challenge 
under the Allahabad case, the first case 
of 1971 Mysore, the second case of 1974 
Mysore and the third case of 1979 Kara- 
nataka, it will have to be noted, that those 
provisions are absolutely different from 
the provisions under attack in the instant 
case, In all those cases straightway the 
Central Government or the State Govern- 
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other incidental expenses and also the 
marginal profit. So, as notified price is 
fixed only after taking the relevant fac- 
tors into consideration, that is to say, to 
see that no dealer or miller suffers loss 
by his having to sell a portion of the total 
quantity of the rice which he produces or 
manufactures. The fixation of the price 
has not been questioned before us. What 
Mr. Babulu Reddy contends is that the 
notified price is -not the controlled 
price and sub-sec. (c) of S. 3 (2) only em- 
powers the Government to control prices 
and not to notify prices. We are unable to 
see any force in this contention. The ward. 
‘Control’ as has already been observed by 


us, takes in regulation of the prices also 
by notifying a particular PRICE. To the 
extent of sub-cl. (1) of clause (3) the price 
at which levy price should be sold is con- 
trolled. Itis not open to a miller or dealer 


to sell at a rate above the notified price. 
In other: words, that price at which a 
miller or dealer isto sell is controlled. 
The expression ‘control’ is of very wide 
amplitude. CL (f) of S. 3 (2), as already 


seen empowers the Government to require 


any person holding in stock any essential 
commodity to sell the whole or a specified 
part of the stock to the Central Govern- 
ment or to the State Government. The 


procurement order is issued in exercise of | 


the powers conferred upon the Govern- 


- ment under sub-cl. (f). We see absolutely 


no merit in the attack on the procurement 
order.” 
emphasis added 


28. It seule thus, be seen that the 
Mysore view which was followed by the 
` same High Court -as Karnataka High Court 


and the view of Andhra Pradesh High 


Court are divergently different on this 
point. Whereas the Andhra Pradesh High 
Court has taken the view that the word 
‘control’ is of very wide import and it 
means regulation of the price by notifying 
a particular price for purchase or levy. 
The expression control being of very wide 


amplitude. it covers the price fixed for 


cL (f) of S. 3 (2) also. It is not necessary, 
that a price can be termed as a ‘controlled 
price’ only when it covers the entire 
range of all transactions of sale and pur- 
chase by a dealer or even of all trans- 
actions of sale bya dealer to all and 
sundry. 

29. Contrary to it, the Mysore and 
Karnataka view is that a price can be 
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only, if it 
controls the price line for all transactions 
of sale and the entire stock; Whenever a 
price is fixed only for a particular trans- 
action or a particular purpose of sale to 
the Government for levy, it cannot be 
termed as a controlled price. 


30. It would be necessary at this stage 
to take guidance from the view expressed 
by the Hon’ble Supreme Court in Diwan 
Sugar & General Mills (Private) Ltd. v. 
Union of India, (AIR 1959 SC 626) (supra). 
The Amritsar Sugar Mills Co. Ltd., chal- 
lenged the Sugar (Control) Order, 1955 
fixing ex-factory price per maund of sugar 


‘ produced in Punjab, Uttar Pradesh and 


North Bihar. One of the grounds of the 
challenge was that the controlled price 
has not been fixed for the sugar to be 
bought and sold generally, but it has been 
fixed only for the sale from the factory 
i.e. producers. It was contended that the 
principal object of the Essential Commodi- 
ties Act, as mentioned in S. 3 is to make 
available the essential commodities to the 
consumers at a fair price and, therefore, 
if the controlled . price is to be fixed, it 
must be fixed to cover all transactions of 
buying and selling and an isolated act of 
sale by a factory only, cannot be covered 
under S. 3 (2) (c) of the Act. Repelling this 
argument, the Supreme Court observed:— 
-The contention that S. 3 of the Act 
only authorises the Central Government 
to fix the retail price i. e. price for the 
consumer is not tenable. There is no 
doubt,.that the object of the Act is to 


secure essential commodities, ‘for 
the consumers, i e the. general 
public, at fair prices; but it does 


not follow from this that this object can — 
only be achieved if retail prices are fixed 
and that there is no other way of achiev- 
ing it. In any case, cl. (c) of S. 3 (2) which 
speaks specifically of . control of price is 
very general in terms. It provides for 


fixation of -p -price at which any essential 
commodity may be bought or sold; it does 
not specify the stage at which the price 
should be fixed. Therefore, the control 
provided under cl. (c) of S. 3 (2) is con- 
trol at any of three stages mentioned 
above. There is no reason to cut down the 
generality of the words used in cl. (c) so 
as to make them applicable only to the 
last stage, namely, the retail price. 

In law, there is no warrant for holding 
that under S. 3 (1) and S. 3 (2) (c) of 
the Act, the Government must not only 
fix ex-factory prices but also wholesale 
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of the consumer. It has to be determined 
in such a way that the producer does not 
perish and the consumer is not crippled. 
The controlled price once fixed must- be 
applicable to all sales and purchases. It 
should not be intended to control. the 
price of a particular type of transaction. 
The price which the State Govt. fixed in 
the Levy Order or paid to the petitioner 
was evidently intended to govern the 
particular type of transaction, i. e. com- 
pulsory sale by the grower to the State. 
Such a price, in our opinion cannot au- 
tomatically become the price as contend- 
ed for the -State Government.” 


24. It would; thus, be seen that the 
three judgments of Mysore High Court 
which ‘was later on named as Karnataka 
High Court enunciates the principle that 
‘control price’ is a price which is not re- 
stricted in its application to a particular 
transaction of sale to the Government of 
a part of the stock, permitting the dealer 
to sel] the other part at any price. Accord- 
ing to this view the controlled price 
should be a price at which essential com- 
modity should be treated for all sales and 
purchases generally of that commodity. 


25. It will have to be seen,. whether 
this view that the controlled price once 
fixed must be applicable to all sales and 
purchases and the price fixed only for the 
purposes of levy, cannot be termed as 
controlled price, should be followed or 
not. | 

26. A different view was expressed by 
the Andhra Pradesh High Court in- ‘Shri 
Venkateswara Rice Mill v. State of Andh. 
Pra. (AIR 1975 Andh Pra 84). A procure- 
ment order was issued by the State in 
order to restrict sale and movement of 
rice within the State of Andhra Pradesh, 
the underlying idea being to maintain a 
price level and to make the essential 
commodity. viz; rice available at a reason- 
able price to the consumer. It was con- 
tended that there was no compliance of 
S. 3 (3). It was also’ contended that the 
procurement order has been made in ex- 
cess of the powers under the Act. The 
relevant observations of this judgment are 
as under :—~— 

“What Mr. Babulu Reddy contends is 


that while it is open to the Government to . 


control the price line and fix a price for 
any essential commodity, it is not open 
to. it to ask for sale of rice at a notified 
price which means a sale for purchase 
ear In other words according to him 

. 3 (2) (c) only provides for control of 
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price and does not speak of fixing any sale 
price or purchase price. In support of his 
contention the learned counsel relied upon 
an unreported decision of the Mysore 
High Court W: P. Nos. 2128 to 2161 of 
1974 and batch dated 2-7-1974 (Mys). Jus- 
tice Chandra Shekhar relied upon an 
earlier decision of the same Court report- 
ed in Jinaraja Hegde v. State of Mysore, 
(1970) 2 Mys LJ 224 at p. 227: (AIR 1971 
Mys 12 at p. 14). The contention of the 
Government pleader in Jinaraja Hegde’s 
case was that the prices specified in the 
Schedule to the Levy Order should them- 
selves be regarded as the controlled prices 
referred to in cl (i) of sub-sec. (8-B) of 
S. 3 of the Essential Commodities Act. 
That was repelled by the Division Bench. 
The learned Judges were of the view that 
the price fixed under Schedule HI is not 
the controlled price. According to them, 
it was common knowledge that paddy was 
sold at much higher price in the open 
market both by the growers and the deal- 
ers than the price mentioned in the 
Schedule.” 
The learned Judges were of the view that 
“We cannot therefore call this - price as the 
controlled price, as contemplated by cl. (i) 
of sub-sec. (8-B) of S. 3 of the Act. The 
wording of the Levy Order leaves no 
doubt in our mind that the price that has 
been fixed in Schedule H is the ‘purchase 
price’, and not the controlled price 
Chandra Shekhar J., expressed his agree- 
ment with that learned counsel Mr 
Babulu Reddy here.” 

27. After ‘extracting the above, the 
Andhra Pradesh High Court disagreed with 
the view of Mysore High Court and ob- 
served as under :— 

"We are unable to subscribe to the 
view expressed by the Mysore High Court 
in the two cases referred to above. The 
expression ‘control’ in S. 3 (2) (c) takes 
within its ambit restrictions, regulations 
curbs, restraints. To control a thing is to 
have the right to- exercise a directing or 
governing influence over it. (Black’s Law 
Dictionary page 399). The object of pró- 
curing ‘from millers or dealers by the 
Government is to make rice available at 
reasonable price to the consumers. A 
dealer or miller is called upon only to sell 
a portion of the total’ quantity of each 
variety of rice at a notified price. Itis not 
the case of the petitioners that the Gov- 
ernment while fixing the notified price has 
not taken into consideration the rate at 
which a dealer'or miller purchased paddy, 
conversion charges, transport charges and 
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vesting operations normally commence. If 
the post-harvest periods differ in a man- 
ner so as to create fluctuation in prices, 
the State Government would be required 
to take the time factors into consideration 
in determining the prices prevailing’ or 
likely to prevail during the post-harvest 
period.” 


18. It would thus be seen that the en- 
tire decision depends upon the interpreta- 
tion of S. 3 (8-B) of the Essential Com- 
modities Act, 1955 as it was in existence 
in unamended form at that time. 


19. As pointed out above, in the Allaha- 
bad case 5. 3 (3-B) at that time required 
that the State Government should take 
into consideration the price prevailing at 
the time and in that area for the time and 
the price prevalent during the harvest 
period was relevant and the explanation 
was added to clarify as to how the post- 
harvest period should be determined. This 
shows that the harvest period can be 
different for different purpose in the State 
and so also the price can be different. 
That being so, before a price was to be 
fixed for taking the levy of the paddy, 
the State Govt. was required to consider 
two factors contained in sub-cls. (1) and 
(2) of sub-sec. (3-B) of S. 3. 


20. On the facts of that case the court 
was of the opinion that this was not done. 
Not only it was not done, but even the 
levy order, did not prescribe manner in 
which it was to be done. It was not in dis- 
pute that the ‘control price’ was not fixed 
at all, elther under this section or under 
any law for the time being in force, for 
any grade or variety of food grains, edibla 
oilseeds or edible oils. On the basis of 
these findings, the court came to the con- 
clusion that the price fixed in the paddy 
order, can neither be ‘treated as ‘control-~- 
led price’ nor the market price. Since sub- 
sec. (3-B) of Section 3 was not complied 
with, Mysore High Court, quashed the 
price fixation by way of mentioning the 
same in a schedule only. When justifica- 
_ tion was being made, by the State, of the 
price mentioned in the Schedule, as ‘con- 
trol price’, the court did observe that a 
control price should have necessarily 
reference to the object of the State for fix- 
ing up a maximum price, beyond which 
sale cannot be legally made by the grower 
or dealer and since paddy was sold at 
much higher price in the open market, 
this cannot be said to be ‘control price’ as 
contemplated by cl. (1) of sub-sec. (3-B) of 
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S. 3 of the Act, and therefore, what was 
fixed in Schedule-IT was a purchase price 
and not the ‘control price.’ 


21. These observations of the Mysore 
High Court that ‘control price’ is the 
maximum price beyond which sale cannot 
be legally made by the grower or dealer, 
certainly helps the case of the petitioner, 
inasmuch as when the State allows a 
dealer to sel] the sugar at any price so far 
as 35% quota is concerned, then this re- 
quirement is not fulfilled and on that 
count it cannot be said to be ‘control 
price’ in terms of the judgment of the 
Mysore High Court. This observation of 
the Mysore High Court will be examined 
by me a little later. 


22. This judgment of Mysore High 
Court was later on followed by another 
judgment of M/s. A. S. Kasarkod & Sons 
v. State of Karnataka, W. P. No. 2126 of 
1974, decided on 2-7-1974. relevant por- 
tion of which has been extracted in Joe 
Pereira v. Union of India (AIR 1979 Kant 
12) (supra), which reads as under :— 


edad es The price fixed under cl. (c) of 
S. 3 (2) of the Act in respect of an essen- 
tial commodity, in my opinion, governs 
both sales and purchases of that commo- 
dity. The price fixed under cl. (c) of 5.3 
(2) in respect of an essential commodity 
is, in my opinion, intended to control all 
sales and purchases generally of that com- 
modity. If cl. (c) of S. 3 (2) is intended to 
control the price of a particular category 
of sales only or a particular category of 
purchases only, then the very object of 
controlling the price namely, making that 
commodity available at fair prices, will be 
frustrated I am unable to accept the con- 
tention that under cl. (c) of sub-s. (2) of 
S. 3 of the Act the Government can con- 
trol only the price at which an essential 
commodity should be sold under cl. (f) of 
that sub-section, without controlling the 
price at which all other sales or purchases 
of that commodity can take place.” 

23. The Karnataka High Court in the 
above case relying upon the above obser- 
vations of Chandra Shekhar Justice, as he 
then was, observed as under :— 


“From these observations, it becomes 
clear that the controlled price is a price 
which is required to be determin- 
ed by taking into consideration all the 
circumstances like interest of the grower, 
the consumer and the general public. It 
must be fair from the point of view of the 
producer and also from the point of view 
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the price fixation for levy simply by mak- 
Ing mention in the schedule was held to 
be invalid. 

11. However, while doing so, itis im- 
portant to note, that.on principle, the 


Advocate General’s submission that it is — 


open to the Government to fix the ‘con- 
trolled price’ and to require a certain 
ercentage of foodgrains to be sold to the 
tate Government, at that price, in one 


and the same order was accepted. The re- 


levant observations made in para 7 are as 
under :— 

“We are in agreement with the learned 
Advocate General that it is open to the 
Government to fix the controlled price 
and to require a certain. percentage of 
foodgrains to be sold to the State Govern- 
ment at that price in one and the same 
order,” 

12. Now in order to see whether the 
principles enunciated in this case can ap- 


ply to the present case, it will have to be. 


appreciated, that the scheme of the levy 
order, and Retention order, by which the 
prices are to be fixed, in the instant cases 
shows that controlled price is not imagin-~ 
ary or illusory. As already pointed out 
above the ‘controlled price’, has been fixed 
under Cl. (4) in terms, specifically and 
categorically, as it has been mentioned as 
the ‘controlled price’. Not only that, but 
by virtue of cl. (2) of the Levy Order, sub- 
el. (3) of Section 3 has been taken note 
of, and it has been mentioned that the 
dealer would supply levy sugar at a price, 


not exceeding the price determined under | 


sub-sec. (3C) of S, 3 of the Act. The maxi- 
mum limit or ceiling limit of S. 3 (3) was 
thus specified in this order and then came 
Retention Order. in which, sub-sec. (3), 
“again mentions, the very phraseology or 
cls: (a) and (b) of sub-sec. (3).0f S. 3 of the 
Act. CL 4 of this Retention Order fixed 
the ‘controlled price’ as Rs. 280/- and was 
meant to precede the fixation of the ulti- 
mate price under sub-cl. (3). 

13. It would, thus be seen that all the 
' three cls. (a), (b) and (c) of sub-sec. (3) 
were not only taken note of, in these two 
orders, but acted upon, and it was in order 
to arrive at the price under sub-cl. (3) of 
S. 3 that alternative choice was given of 
either adopting method contained in cl. (a) 
or (b) sub-sec. 3 of the Act. The control- 
led price under Cl. (4). was to provide 
foundation for working out the figures 
under sub-cl. (3) by either method of 
els. (a) and (b). 

14. That being so, so far as the Allaha- 
bad’s case is concerned, I am of the opi- 
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nion that, it has got no application on the 
facts of the present cases, 


15. Admittedly, so far the present case 
is concerned, there is no application of 
S. 3 (3-B) of the Act, asit is nobody’s case 
that the price was to be fixed under Sec- 
tion 3 (3-B) of the Act. Moreover, S. 3 
(3-B) as is stood in 1975 has undergone 
a radical change by an amendment. 


16. Then come three cases of Mysore 
and Karnataka High Courts which re- 
quire sérious consideration. 


17. The levy order of Mysore Paddy 
Procurement (Levy) Order, 1966 was chal- 
lenged in K. B. Jinaraja Hegde’s case 
(AIR 1971 Mys 12) (supra). The price for 
purpose of sale of levy to the State was 
contained in Schedule-IT of that order, 
This was struck down and the Mysore 
High Court held as under :— 

“The Levy Order does not mention how 
the purchase price mentioned in Sch.-ll 
to that order has been fixed, nor does it 
prescribe the manner in which it has to be 
fixed. The fixation of this price is based 
on S. 3 (3-B) of the Essential Commodi- 
ties Act, 1955. The first factor which the 
State Government has to consider in fix- 
ing, purchase price is the controlled price, 
if any, fixed under the section or under 
any other law for the time being in force 
for any grade or variety of foodgrains, 
edible oilseeds or edible oils. -The second 
factor is the price for the same or likely 
to prevail during the post-harvest period 
in the area to which that order applies. It 
would, therefore, be clear from this sub- 
section that the price to be paid is neither 
the controlled price nor the market price, 
but the price which the State Govt. fixes 
while promulgating the relevant order 
after having regard to both of them. 


Section 3 (8B) (ii) gives considerable 
guidance to the State Government in tak- 
ing into account the price prevailing at a 
time and required by law to be taken into 
consideration. This clause has reference to 
two factors viz; (a) the point of time and 
(b) the area. So far as the point of time 
is concerned, it refers to the price prevail- 
ing during the harvest period. The expla- 
nation to this sub-section clarifies as to 
how the post-harvest period should be 
determined. The State Government should 
consider whether the harvest period in all - 


“the areas of the State in regard to paddy 


would be the same or would differ mater- 
ially. The post-harvest period is the period 
of four months beginning from the last 
day of the fortnight during which har- 
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7. As would be obvious from the read- 
ing of the judgment of this Court in M/s. 
Chand Behari's case. (supra) at Jaipur, 
narrow compass in which the crucial con- 
troversy was considered, depends upon 
the . interpretation put on the various 
judgments of the Karnataka and Alaha- 


bad High Courts on the one hand and 


Andhra Pradesh High Court on the other 
hand, i e, Sitaram Jwala Prasad v. State 
of U. P., ATR 1975 All 272, K. B. Jinaraja 
Hegde v. State of Mysore, AIR 1971 Mys 
12, Joe Pereira v. Union of India, AIR 
1979 Kant 12, Sri Venkateswara Rice Mill 
v. State of Andh. Pra., ATR'1975 Andh Pra 
84, the decision of Diwan Sugar & General] 
Mills (Private) Ltd. v. Union of India, AIR 
1959 SC 626, provided a general guidance, 
I would first deal with the case of Allaha- 
bad High Court. Mysore and Karnataka 
High Court’s judgment would be dealt 
with: jointly later on and thereafter I 
would examine the Andhra Pradesh’s 
view and the guidance provided by the 
Supreme Court in Diwan Sugar & Gene- 
ral Mills’s case (supra). 

8. U. P. Coarse. Foodgrains (Levy) 
Order, 1974 was under challenge in the 
Allahabad case. According to S&S. 3.of it, 
every licence dealer was required to sell 
50% of the Coarse Foodgrains’ in stock. 
The price was fixed in a Schedule, which 
was known as Sch. 1 at “74/- per quintal”. 
The submission made before the court was, 
that in view of the mandatory provisions, 
contained in sub-sec. (8-B), the State Gov- 
ernment. was bound to pay to the peti- 
tioners, the prize of the foodgrains, which 
they have been required to sell to it in 
the manner contained in the aforesaid 


two, sub-cls, Sub-s, 3 (3-B) in the wm- 
amended form at that time was as 
under ;— 


“(3-B) Where any person is required by 
an order made with reference to cl. (f) of 
sub-sec. (2) to sell any grade or variety 
of foodgrains, edible oilseeds or edible oils 
to the Central Government or a State 
Government or to an officer or agent of 
such Government and -either no notifica- 
-tion in respect of such foodgrains edible 
oilseeds or edible oils has been - issued 
under sub~-sec. (3-A) or any such notifica- 
tion have been issued has ceased to remain 
in force by efflux of time; then notwith- 
standing anything contained in sub-sec. (3), 
there shall be paid as the price for the 
foodgrains, edible oilseeds or edible oils— 

(i) The controlled price, if any, fixed 
under this section or by or under any 


other law for the time being in force for 
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such grade or variety of foodgrains, edi- 
ble oilseeds or edible oils; or 

(ii) Where no such price is fixed the 
price for such grade or variety of food- 
grains, edible oilseeds or edible oils pre- 
vailing or likely to prevail during the 
post-harvest period in the area te which 
that order applied.” 
Clause (1) of this S. 3 (8-B) mentioned that 
the ‘Controlled price,’ if any, fixed. under 
this section or by or under any other law, 
for the time being in force, be for such 
grade or variety of foodgrains, edible ail- 
seeds or edible oils. Admittedly, in that 
case, no ‘controlled price’ under S. 3 (2) 
(c) was fixed or even was purported ta 
have been fixed, under the relevant Levy 
order or some other order, issued at that 
time. It was further contended, that the 
petitioners were entitled to get price ‘fixed 
as contemplated by cl. (2) of S. 3 (3-B). - 


9. The contention of.the State was 
that the price mentioned in the schedule 
was the ‘controlled price’ fixed ‘by fhe 
Government, in exercise of the powers 
conferred on it, by S. 3 (1) in general and 
S. 3 (2) (c) in particular. The fixation of 
the price in the schedule for the purpose 
of the levy was sought to be justifled as 
the ‘controlled price’. This justification 
sought to be made by the State, was held 
to be unjustified in view of the scheme of 
the Act. The Court held that the control- 
led price, contemplated by cl. (i) of S. 3 
(3-B) has to be with reference to either the 
grade of foodgrain or its variety, and. 
whatever the price State fixed in the 
schedule of the order as the price to be 
paid to the dealer cannot be considered as 
the ‘controlled price’. The reason. given 
was that, the sub-cls. {i} and (ii) of S. 3. 
(3-B) would become redundant, if it is ac- 
cepted that the price automatically be- _ 
comes controlled price. The court directed . 
‘that it must fix price as cantemplated by . 
sub-sec. (3-B) of S. 3 of the Act after the 
same is fixed. i 


10. It would thus be seen, that in this 
case, the controlled price was never fixed, 
but all that was fixed was that the price, 
at which levy sugar, was to be purchased 
and that too was done by mentioning, it. 
in the schedule. It is further -to be | 
that sub-see. (3-B) was held to be applic- 
able and therefore, the price under sub- 
sec. (3-B) and sub-cls. (i) and (ii) could be 
fixed.only. At first the ‘controlled price’ 
was required to be fixed under sub-see- 
tion (3-B) read with Cis. (i) and (ii), of 
S, 3 of the Act. That having not been done, 
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(8) the Food Commissioner other 
State functionaries and the Collectors 
were duly authorised to fake levy from 
the dealers, under the Retention and Levy 
Orders; | l 

(9) the explanation of cl (83) of the 
Retention Order, for including the sugar in 
‘pipe line’ having been delivered or des- 
patched before the date £7-12-79 to the 
dealers, either in their own name or in 
the name of the bearer, is valid; 

(10) all those despatches which were 
made before 17-12-79 to the dealers but 
were received later on, would be treated 
as covered by explanation; 

(11) the inclusion of the sugar in 
pipe line in fhe closing stock of the 17th 
Dec., 1979 would not result in prosecution 
of any dealer on the ground that the stock 
{f so, taken would increase the limit of the 


permissible stack for the licence or the. 


licensing order; 

(12) the fixation of price at the rate 
ef Rs, 280/- per quintal for the dealer, is 
Rot violative of Art. 14 of the Constitution; 

(13) taking of the levy at price 
@ Rs. 280/~ 3 per quintal from the dealers 
of the 65% of the closing Stock of Dec., 
1979 is not violative of Art. 19 (1) (g) of 
the Constitution; 

(14) Article 300-A of the Constitution 
has not been violated because the Reten- 
tion & Levy Orders, both have been en- 
acted under the Essential Commodities 
Act, and are valid, and thus even if the 
property is being taken away, it is under 
the authority of law; 

(15) Article 301 of the Constitution has 
not. been violated, because there has been 
no restrictions on any trade or business 
without authority of law; 

(46) the’ Retention and Levy Orders 
are socio-economic legislation; and though 
they are: orders issued by the delegated 
legislative authority; they are for fair dis- 
tribution, with the object, to provide to 
the consumer, sugar at a fair price, and 
therefore, even if same loss is caused to a 
few with corresponding benefit to larger 
chunks of people, the same is justified 
both under the Constitution and the law; 

(17) the writ petitions cannot succeed, 
on any ground. and since they are even 
liable to be dismissed on preliminary, 
objection, the respondents are entitled to 
be allowed costs from the petitioners. 

3. After the above judgment of Rajas- 
than High Court, Delht High Court in 
Kasturi Lal Rakesh Kumar V. Union of 
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India (Civil Writ Petn. No. 23/80) dismis- 
sed the similar writ petitions on Mar. 21, 
1980* and declared that the Levy and Re- 
tention Orders are valid, 


4. Hon'ble Justices Mr. Harish Chandra 
and Mr. B. N. Kirpal constituting a Divi- 
sion Bench repelled the submissions of the 
petitioners’ regarding the validity of the 
notifications on various grounds, while 
dismissing the writ petitions. After the 
judgments of Rajasthan and Delhi High 
Courts, Calcutta High Court in Gokul 
Chandra Dey & Sons v. Joint Secretary, 
Govt. of India (C. R. No. 7397 (W) of 1979) 
accepted the writ petitions on Apr. 1, 
1980: (Reported in 1981 Cri LJ 401) and 
held that the fixation of the price by cl. (4) 
of the retention orders, is bad and if that 
clause goes then other provisions cannot 
be given effect to, that is to say, there 
cannot by any obligation to hand over the 
detained stock at a particular price fixed 
on that date by the impugned order.: In 
this view of the matter, the Court quashed 
the order dated 17th Dec., 1979 (An- 
nexure-D) before that court; 


5. It is precisely in the background of 
the above divergent views expressed by 
the Rajasthan and Delhi High Courts on 
the one side and Calcutta High Court on 
the other side, that this bunch of 324 writ 
petitions have come up for consideration. 
In fact, during the course of hearing of 
the arguments, only a press cutting was 
submitted by the petitioners, but on the 
insistance of the court, the petitioner have 
availed of the opportunity and filed a copy 
of the judgment of Calcutta High Court 
along with written arguments. 

6. I had occasion to deal with the mani- 


fold submissions of the petitioners and the 


objections of the respondents, in the judg- 
ment referred to above at Jaipur and that 
judgment was read in the court verbatim 
during arguments. In view of this, it 
would be unnecessary to mention the en- 
tire history of the levy and retention 
orders, and the price determination order, 
accompanied with it, and also the various 
submissions which were made, considered 
and adjudicated as per the summary re- 
produced above. The sole question which 
is to be considered, is whether either on 
the basis of the arguments advanced 
afresh or the reasoning given by the Cal- 


- cutta High Court, the view taken by this 


Court at Jaipur, requires reconsideration, 
warranting a reference to a Division: 
Bench or a larger Bench of this Court. 
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M. M. Singhvi, Rajendra Mehta, L. M. 
Lodha, L. R. Mehta, for Petitioners; D. S. 
Shishodia, Govt. Advocate, for Respon- 
dents; C. N. Sharma, Spl. Counsel, . for 
the State; R. R. Vyas, for Union of India. 


ORDER :— “Price Control” with 
“Cheers” or “tears” is the real question 
though it has been camouflaged in legal 
constitutional debate. 


2. These 324 writ petitions have been 
filed by the Sugar Dealers of Rajasthan 
challenging the validity of the Levy 
Sugar Supply (Control) Order, 1979 (here- 
inafter to be called as ‘Levy Sugar 
Order’) Sugar Retention and Sale (By Re- 
copnised Dealers) Order, 1979 (hereinafter 


to be called as “Retention Order’), Sugar - 


' Price (Determination of 1978-79) Order 
1979 (hereinafter to be called as ‘the Price 
Determination Order’), and the various 
directions issued therein, including the 
orders issued by the Collectors of the 
various places and other administrative 
orders demanding sale of 65% of Sugar 
stock, to the State Government. Earlier 
231 such writ petitions were heard by the 
Jaipur Bench of this Court and on March 
14, 1980 by a composite order, this court 
dismissed those writ petitions and while 
doing so, adjudicated the controversies 
raised therein, summary of which con- 
tained in that judgment (Civil Writ Petn, 
No. 6 of 1980 and other 231 writs M/s, 
Chand Behari Lal Heeralal v. Union of 
India decided on 14-3-1980) is reproduced 
below for ready reference :— 

(1) the ‘sine qua non’ for invoking 
the jurisdiction under Art. 226 of the Con- 
stitution, in a case of the present nature 
is that the petitioners should be able to 
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show, that they have been adversely af- 
fected by impugned orders, because grave 
injustice or substantial injustice, harm 
damage or loss of any kind have been 
caused to them. The deletion of ‘substan- 
tial injury’ from Art. 226, which was in- 
troduced by the 42nd Amendment of the 
Constitution earlier, has not dispensed 
with, this important constitutional re- 
quirement, which has been insisted upon 
both in English Courts and the Indian 
Courts in equitable writ jurisdiction even 
earlier, 


(2) the petitioners have failed to show 
that the impugned orders have caused 
them any injustice, much less, grave in- 
justice or substantial injustice, damage in- 
jury or harm. In fact howsoever unwitting- 
ly it may be, the Sugar (Retention and 
Sale by Recognised Dealers) Order, 1979 
and Levy Sugar Supply (Control) Order, 
1979 coupled with de-control of sugar 
price has resulted in a ‘dealers paradise’ 
as on each quintal of sugar effected by 
these orders, each one of them would earn 
additional profit of Rs. 16.50/- to Rs. 41/- 
per quintal. The preliminary objections 
of the respondents is liable to be accept- 
ed and the writs deserve to be dismissed 
on this ground alone; 


(3) the fixation of the ‘controlled 


‘price’ at Rs. 280/- per quintal under C1.4 


of the ‘Retention Order’ is legal as it has 
been done under S., 3 (2) (c) of the Act; 


(4) the ‘Retention and Levy Orders’ 
fully comply with the requirements of 
S. 3 (3) of the Essential Commodities Act 
and full effect has been given to cl (a), (b) 
and cl. (c) of it; 

(5) the prices to be paid to the dealer 
for Jevy has been governed by S. 3 (3) of 
the Act and S. 3 (8A) has got no relevancy 
to it, nor it is applicable in the present 
case, 


(6) the market price admittedly being 
much more than Rs. 280/- per quintal, the 
respondents were justified in applying 
el. (a) and cl. (b) of sub-sec. (3) of S. 3 of 
the Act; 

(7) since the market price prevailing 
in the area was much more than to Rupees 
280/- per quintal having shooted up like a 
‘gas balloon’ to Rs. 450/--to 600/- per quin- 
tal, the functionaries of the State, were 
justified in-not making attempt for any 
agreement with the dealers, under Sec- 
tion 3. (3) (a) of the Act and were further 
justified in calculating the price under 
sub-cl. (b) of S. 3 (3) of the Act, at the 
rate of Rs. 280/- per quintal. 
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and cannot be restricted in its application 
' by putting a rider that control must be 
done for all purposes and cannot be done 
for a partial or a limited purpose. Even 
on the general principles of interpretation 
of statutes, if power has been given in 
unrestricted, unfettered language or -words 
by the legislature then within the wide 
and general amplitude of the power, the 
authority can exercise it partially or for 
a part. To illustrate even though the 
power is for controlling the prices for both 
being bought or sold, yet the State can 
do it only for buying and not for selling 
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or vice versa. Similarly State can introduce. 


control for the purposes of sale only and 
not for purchase. It would not be open 
to any one to challenge such an order on 
the ground that the power is given for 
both and, therefore, it cannot be utilised 
partially. Similarly the control of price 
need not necessarily be for sale of an 
essential commodity at all stages and by 
all i e. a producer, a dealer and a con» 
sumer. It can be only for one of them o1 
two of them. Again logical and legal corol- 
lary of this is that the regulation, prohibi- 
tion or restriction by way of control can 
be for a particular period also and a part 
of the stocks also and that too for a parti- 
cular purpose also. The argument that for 
one single transaction ‘controlled price’ 
cannot be fixed, is not borne out by the 
wording of S. 3 (2) (c) which is too gene- 
ral. AIR 1975 All 272, AIR 1971 Mys 12. 
AIR 1979 Kant 12, W. P. No. 2126 of 1974, 
D/- 2-7-1974 (Kant) and 1981 Cri LJ 401 
(Cal), Not followed in view of AIR 1959 
SC 626, Civil Writ Petn. No. 6 of 1980, 
D/- 14-3-1980 (Raj), (Jaipur Bench), ILR 
(1980) 1 Delhi 308 and AIR 1975 Andh 
Pra 84, Foll. (Paras 41, 42) 


The submission that in one particular 
transaction, that is stocks of Sugar which 
were in existence on the closing of 17th 
Dec., 1979 the Central Government was 
not competent to issue directions for levy 
of 65% of the stocks at a price which can 
be spelled out from the provisions of 
Cls. 3 and 4 of Sugar Retention and Sale 
(By Recognised Dealers) Order (1979), 
cannot be accepted and is consequently 
rejected. The Sugar Retention and Sale 
(By Recognised Dealers) Order (1979) and 
the Levy Sugar Supply (Control) Order 
(1979) read as a whole and particularly 
Cls. 3 and 4 of the Retention Order and 
Cl. 2 (1) (b) of the Levy Order show that 
the Central Government has fully com- 
plied with the requirement of 5S. 3 (3) of 
the Act and it has not stopped only after 


v. Union of India 
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mentioning the controlled price in Cl. 4, 
That being so, it must be held that so far 
as the instant ‘Levy Order’ and ‘Retention 
Order’ are concerned, not only letter of 
the law but also spirit of the law, as con- 
templated by S. 3 including sub-s, (3) and 
sub-s. (2) (c) have been complied with. 
The ‘controlled price’. @ 280/- fixed in 
cl. 4 is valid as it is covered by 
Sec. 3 (2) (e) of the Act. Civil Writ 
Pein. 6 of 1980, D/- 14-3-1980 (Raj) 
(Jaipur Bench) and ILR (1980) 1 Delhi 
308, Followed; 1981 Cri LJ 401 (Cal), Dis- 
sented from. (Paras 45, 46) 


(B) Essential Commodities Act (1955), 
S. 3 (1) and (2) — Order under S. 3 (1) — 
ral ag 1981 Cri LJ 401 (Cal), Dissented 

om, 


There is nothing in the scheme of the 
Essential Commodities Act to hold that 
the prices cannot be fixed in the same 
order. S. 3 (1) need not provide for only 
one of the sub-cls. of sub-s. (2) at a time. 
A provision in the order can be made for 
any one or more than one cls. of sub-s. (2) 
of S. 3. AIR 1975 All 272 and AIR 1979 
Kant 12, Rel. on; 1981 Cri LJ 401° (Cal), 
Dissented from. (Para 61) 


(C) Essential Commodities Act (1955), 
Ss. 3 (2) (c) and 3 (3C) — Distinction be- 
tween. 


Section 3 (3C) provides for fixation of 
price, solely of producers or the manufac- 
turers of sugar and in contrast to it. S. 3 (2) 
(c) provides for fixing the ‘control price’ 
on which an essential commodity may be 
bought or sold generally or at a parti- 
cular stage. The two provisions are dis- 
tinct and enacted for different situations. 


(Para 69) 
Cases Referred: Chronological Paras 
1981 Cri LJ 401 (Cal) 4 
ATR 1980 SC 286 81 
ILR (1980) 1 Delhi 308 3, 48 


(1980) Civil Writ Petn. No. 6 of 1980, DI- 
14-3-1980 (Raj), M/s. Chand Behari Lal 


Heeralal v. Union of India 2, 7, 52, 63, 
66, 70, 71, 72, 79, 84, 85 

AIR 1979 Kant 12 y, 22, 58, 61, 81 
AIR 1979 Raj 98 81 
AIR 1876 Orissa 138 81 
AIR 1975 SC 460 81 
AIR 1975 SC 1058 81. 
AIR 1975 SC 1146 81 
AIR 1975 All 272: 1975 AN LJ 307 7,50, 
61, 81 

AIR 1975 Andh Pra 84 7, 26, 81 
(1975) 77 Pun LR 585 51 


AIR 1974 SC 366 50, 57, 81 
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25. The net result of the. above dis- 
cussion is that the plaintiff-appellant has 
in entirety failed to prove that a prima 
facie case exists in its favour. 


26. Section 10 of the Specific Relief 
Act provides that. except as otherwise 
provided in this Chapter, the specific 
performance of any contract may, in the 
' [discretion of the Court, be enforced 
when there exists no standard for ascer- 
taining the actual damage caused by the 
non-performance of the act agreed to be 
done; or when the act agreed to be done 
is such that compensation in money for 
its non-performance would not afford 
adequate relief. Before granting a tempo- 
rary injunction it would always be bene- 
ficial to examine Sections 10, 41 and 42 
of the Specific Relief Act. On the facts 
and circumstances of the case it cannot 
be said that the learned District Judge 
was wrong in holding that the balance of 
convenience lies in not granting the 
injunction in favour of the plaintiff, be- 
cause by non-grant of injunction the 
plaintiff was not going to suffer irrepar- 
able Iass. It should also not be forgotten 
that the appellant has challenged the 
validity of the Notification, dated Decem- 
ber 17, 1975, in the year 1979 ie. after 
the expiry of three years and two 
months. The plaintiff, claiming equitable 
relief, is. bound to prosecute his claim 
without undue delay. While considering 
an equitable relief, the Court can refuse 


its discretion. to a person, who has been‘ 


Sleeping over his rights and who has 
made a stale demand. The learned Dis- 
trict Judge placing reliance on Bhagalpur 
Rolling Mills v. Bhagalpur Electric Sup- 
ply. Company Ltd., AIR 1974 Pat 269, 
held that keeping in view the delay on 
the part of the plaintiff, it would not be 
in the interest of justice to grant him 
any discretionary relief, 


27. We find no mistake in the above 
observation. Each’ and every Municipa- 
lity is required to discharge primary and 
secondary functions of the Board as 
mentioned in Chapter VI of the Act of 
the Act of 1959. The members of the 
Municipalities are elected representa- 
tives of the people. They know the pecu- 
liar need of each Municipality and the 


paying capacity of the residents of that. 


area. They are also conscious of the fact 
that they will have to face the electo- 
rates after the expiry of three years. The 
_ Municipalities or the Municipal Corpora- 
tions while finding out the source of in- 
come to meet the total expenses likely 
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to be incurred by them, always keep and 
are expected to keep in view, the benefit 
of the people whom they represent. The 
rate of octroi duty is fixed at the request 
of the Municipality by the State Govern- 
ment, The octroi duty is charged only on 
persons who import particular articles 
for sale, consumption and use within 
particular area constituting municipal 
limits. While fixing the sale-price of a 
particular manufactured article the 
person selling the goods or the 
Government fixing the price takes into 


- consideration the expenses incurred’ by 


the manufacturer, which includes the oc- 
troi duty paid by a particular concern on 
the articles consumed for manufacturing 
another article. Thus the appellant is not 
required to pay anything from its own 
pocket and the withholding of the injunc- 
tion will not put the appellant to any 
irreparable loss, while the granting of 
injunction is likely to create compara- 
tive mischief and inconvenience to the 
respondent, which would be greater than 
that which is likely to arise from not 
granting injunction. 


28. The net result of the above discus- 
sion is that the appeal is dismissed, In 
the circumstances of the case. the parties 
are ordered to bear their own costs. 


Appeal dismissed. 
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M/s. Mutha Parasmal Jain and others, 
Petitioners v. Union of India and others, 
Respondents. 
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the terms of Ex. 5 under the law of pro- 
missory estoppel A perusal of the ap- 
‘plication, dated February 13, 1979, filed 
by the appellant under Order 39, Rules 1 
and 2, Code of Civil Procedure, reveals 
that the plea of promissory estoppel, was 
not raised in the application. The plea of 
promissory estoppel is a mixed question 
of fact and law. For obtaining relief 
under such a plea, foundation is requir- 
ed to be laid down in the pleadings. No- 
where in the application it has been 
mentioned as to what particular acts 
were performed by the appellant Com- 
pany after the execution of Ex. 5 or after 
the renewal of the lease in the year 1973. 
In order to raise the plea of promissory 
estoppel it was for the petitioner-appel- 
lant to have specifically mentioned that 
placing reliance on the terms of the 
agreement Ex. 5 it acted upon it and 
made certain constructions for the bene- 
fit of the residents of the newly included 
area. The learned District Judge was 
correct in observing as under:— (Matter 
in Hindi omitted —Ed,) 


22. In the course of arguments learn- 
ed counsel for the appellant was unable 
to show, relying on the representation of 
the Government after 1973, that the 
Company had altered its position . by 
investing monies and thus no factual 
foundation for establishing plea of pro- 
missory estoppel has been laid down and 
as such it would be unfair to the respon- 
dents to allow the -appellant to base its 
claim on the plea which has not been 
raised in the pleadings. Apart from that, 
as the point regarding promissory estop- 
pel has been argued at length, we will 
like to express our opinion on this ques- 
tion also, 


22A. There is divergence of opinion in 
‘various decisions of the Supreme Court 
regarding the law of promissory estoppel 
against the State Government. In one set 
of cases it has been held that promissory 
estoppel can be the basis of a cause of 
action against the State. The first in the 
series of cases supporting this view is 
Collector of Bombay v. Municipal Corpo- 
ration of the City of Bombay, AIR 1951 
SC 469, followed by The Union of India 
v. Anglo Afghan Agencies, AIR 1968 SC 
718, Century Spinning and Manufacturing 
Co. Ltd. v. Ulhasnagar Municipal Coun- 
ci, AIR 1971 SC 1021, Turner Morrison 
and Co. Ltd. v. Hungerford Investment 
Trust Ltd. AIR- 1972 SC 1311 and 
Radhakrishna Agarwal {Țv. State of 
Bihar, AIR 1977 SC 1496. In all these 
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cases it was held that the public bodies 
or the State Government were as much 
bound as private individuals were to 
carry out obligations incurred by them, 
because parties seeking to bind the auth- 
orities have altered thelr position to 
their disadvantage or have acted to their 
detriment on the strength of the repre- 
sentations made by these authorities, 


23. A contrary view explaining the 
Anglo Afghan Agencies case, (AIR 1968 
SC 718) (supra), was taken by a Consti- 
tutional Bench of the Supreme Court in 
N. Ramanatha Pillai v. The State of 
Kerala, AIR 1973 SC 2641, wherein their 
Lordships held :— 


“As a general rule the doctrine of es- 
toppel will not be applied against the 
State in its govermental, public or sove- 
reign capacity. An exception however 
arises where it is necessary to prevent 
fraud or manifest injustice.” 


In Excise Commissioner, U. P., Allaha- 
bad v. Ram Kumar, AIR 1976 sc 2237, it 
was beld :— 

“there can be no question of estoppel 
against the Government in exercise of. 
its legislative, sovereign or executive 
powers,” 


24. In spite of the above divergent 
opinion, there is unanimity in all the 
decisions delivered by the Supreme 
Court and other Courts on the point that 
were the Government owes a duty to the 
public to act differently, promissory 
estoppel cannot be invoked to prevent 
the Government from doing so. The 
doctrine of promissory estoppel cannot be 
invoked for preventing the Government 
from acting in discharge of its duty 
under the law. The doctrine of promis- 
sory estoppel cannot be applied in teeth 
of an obligation or liability imposed by 
law. It may also be noted here that pro- 
missory estoppel cannot be invoked to 
compel the Government or even a pri- 
vate party to do an act prohibited by 
law. There can also be no promissory 
estoppel against the 














promissory estoppel. It is one of the obli- 
gatory duties of the State Government to 
provide an opportunity to Its citizens to] | 
be governed by the local self-govern- 
ment. As such, it cannot be said that the 
State Government was or is precluded 
the limits of lLakheri 
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dent No. 1, is not enforceable in a Court 
of law, because the State Government is 
not competent to fetter its future execu- 
tive or legislative action. . 

15. A contract opposed to public 
policy of the State is unlawful. Neither 
the State Government, nor -the subject 
can lawfully be allowed to do that which 
_thas tendency to be injurious to the pub- 
lic or against the public good. No doubt, 
there cannot be any comprehensive for- 
mula or classification of work relating to 
public policy. Rules of publié policy have 
verily to be moulded to suit new condi- 
tiens of changing world and the use of 
judicial precedence is very helpful in 
this regard (Per Lord Wright, “Legal 
Essays and Addresses”, (iii) 76-78). 

16. In Rederiaktiebolaget Amphitrite 
v. The King, (1921) 2 KB 500, Rowlatt, J. 
observed as under :— 


“My main reason for so thinking is 
that it is not competent for the Govern- 
ment to fetter its future executive action, 
which must necessarily be determined by 
the needs of the . community when the 
question arises. It cannot by contract 
hamper its freedom of action in matters 
which concern the welfare of the State.” 

17. Public policy does not remain 
static in any given community. It may 
vary from generation to generation and 
even in the same generation. Public 
policy would be almost useless if it were 
to remain in fixed moulds for all time. 
The difficulty of discovering what pub- 
lie policy is at any given moment cer- 
tainly does not absolve the Judges from 
the duty of doing so. In conducting an 
enquiry, as already stated, Judges are 
not hide-bound by precedent. The Judges 
must look beyond the narrow field of 
past precedents, though this still leaves 
open the question, in which direction 
they must cast their gaze. The Judges 

e to base their decision on the opinions 
of men of the world, as distinguished 
from opinion. based on legal learning. In 
other words, the Judges will have to 
look beyond the jurisprudence and that 
in so doing, they must consult not their 
own personal standards or predilections 

but those of the dominant opinion at a 
given moment, or what has been termed 
customary morality. 





28. It can safely be said that the. 


State Gove ent does not possess power 
of depriving the residents of a particular 
locality of their right to be governed by 
a local body, such as, municipality or 
gram panchayat. and participate in its 
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affairs and get persons elected to various 
posts in the local bodies. Growth of local 
self-government is a necessary part of. 
democratic decentralisation. It provides 
an opportunity to advance and promote 
the political and popular education of the 
people and to induce the most intelligent 
men to come forward and take a share in 
the management of their local affairs. Its 
importance has been recognised by our 
founding fathers. Article 40 read with 
Seventh Schedule List II (5) of the Cor- 
stitution of India provides that the State 
shall take steps to organise Village 
Panchayats, Municipal Corporations and 
endow them with such powers and auth- 
ority as may be necessary to enable them 
to function as units of self-government. 
Thus, condition No. 1 of Ex. 5 is con- 
trary to the law of the land. 


19. When statutory provision lays 
down ʻa rule of public policy, neither 
party to an agreement can contract out 
of it. In Equitable Life Assurance Society 
of the United States v. Reed, 1914 AC 587 
in an appeal from the Court of Appeal of 
New Zealand a question arose before 
their Lordships of the Privy Council 
whether a term of the policy which was 
contrary to Section 64 of the Life Insu- 
rance Act, 1908 of New Zealand could be 
enforced. The answer made by their 
Lordships has been aptly described in 
the Head Note, which reads as under :— 


“that Section 64 was intended to lay 







down a rule of public policy and that it 


was not competent for an assurer or an 
assured to contract himself out of or to 
waive its provisions.” 


20. In Maharaja Shree Umaid Mills 


Ltd. v. Union of India, AIR 1960 Raj 92 
a Division Bench of this Court held as 


_. under :— 


“Even if the United State of Rajasthan 

had affirmed it the agreement would not 
be binding on the State of Rajasthan or 
the Union of India as it fetters future 
executive and legislative action of 
sovereign bodies,” 
In view of the above observations o 
their Lordships made in the Division 
Bench case it can safely be said that 
prima facie the agreement Ex. 5, which 
forms the basis of the suit is neither en- 
forceable against the State Government 
nor is it so against the Municipal Board, 
Lakherti. : 


21. Lastly, it was urged by the learn- 
ed counsel for the appellant that the 
State Government was bound to abide by 
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both the parties,- dismissed the applica- , 
tion for grant of temporary injunction: 
vide his order, dated January li, 1980. 
Hence this appeal. 


9. We have considered the arguments: 


of learned counsel for the parties. 

10. In order to enable a party to ob- 
jtain a temporary injunction he has to 
satisfy the foliowing three conditions— 

(i) first, that there is a prima facie 
case jn favour of the .plaintiff i. e., there 
is a serious question to be tried in the 
suit and that on the facts before the 
Court there is a probability of his being 
entitled to the relief asked for by him; 


(ii) secondly, that the Court’s inter- 
ference is necessary to protect him from 
that species of injury which the Court 
calls irreparable before his legal rights 
can. be established on trial. and 


(iii) thirdly, that the comparative mis- 
chief or inconvenience which is likely to 


issue from withholding the injunction, 


will be greater than that which is likely 
to arise from granting it. 
Besides the above three conditions, it 
should also be kept in mind that Sec- 
tion 41 (h) of the Specific Relief Act, 
1963, lays down that an injunction which 
is a discretionary equitable relief, cannot 
be granted when an equally efficacious 
relief is obtainable in any other usual 
mode or proceeding except in cases of 
breach of trust. . 
11. Learned counsel appearing on be- 
half of the appellant urged that octroi 


duty is an obligatory tax provided under . 


Section 104 of the Act and the defendants 
failed to point out any Notification pub- 
lished under Section 104 of the Act, 
whereby it could be said that Municipal 
Board, Lakheri, was entitled to recover 
octroi duty. Believing this statement, 
the learned District Judge held that be- 
cause no Gazette Notification was placed 
before him, it could be said that recovery 
of octroi duty by the Municipal Board, 
Lakheri, was prima facie not acorns 
to law. 

12. In this connection we are con- 
strained to observe that proper facts 
were not placed before the learned Dis- 
trict Judge. In the Rajasthan Gazette 
Extraordinary, dated June 10, 1968, a 


Notification under Section 104 (2) of the ` 


_ Act, had been published, wherein diffe- 
rent rates of octroi recoverable on diffe- 
rent items by Lakheri Municipal Board 
had been mentioned-in detail. It had 


been issued in ‘the name of the Governor, 
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of Rajasthan and had been ainete 
by the concerned Deputy Secretary. It 
is an admitted case of the plaintiff that 
the area covered by the factory and the 
mining lease had been included within 
the Municipal limits. of Lakheri Munici- 
pal Board after taking due steps and 
publishing requisite Notification (Ex. 9)_ 
in the Rajasthan Gazette, dated Decem- 
ber 25, 1975. 


13. Faced with this inconvenient situ- 
ation, learned counsel for the appellant 


laid great stress on the point that no 


Notification: imposing octroi duty on the - 
newly included area had been published 
after December 25, 1975 and as such the 
respondent No. 2 is not entitled to re- 
cover this amount. In support of the 
above contention he has placed reliance 
on The Atlas Cycle Industries Ltd. v. 
State of Haryana, AIR 1972 SC 121. The 
ratio decidendi of the case noted above 
has no applicability to the facts of the 
present case. Section 4 of the Act was 
amended and sub-section (8) was inserted 
by Section 2 of the Rajasthan Munici- 
palities (Second Amendment) Act, 1974 
(Rajasthan Act No. 22 of 1974), vublish- 
ed in-the Rajasthan Gazette Extraordi- 
nary Part IV A, dated September 21, 
1974. The relevant portion of the amend- 
ed provision reads as under :— 

“4. Delimitation of Municipalities—~ 

(8) Upon the exclusion of any area of 
Panchayat circle and its inclusion in a 
municipality cr upon its declaration as a 
municipality, under sub-section (1),— 

(d) until new rules, notifications, orders 
and bye-laws are made or issued under 
this Act, the rules, notifications, orders 
and bye-laws, applicable te the munici- 
pality in which any such area is includ- 
ed, shall continue te apply to the area 
So included: 
The abovenoted amendment makes it 
crystal clear that the octroi duty, levi- 
able under the Notification, published in 
the year 1968, automatically becomes 
leviable from persons bringing the goods 
within the limits of factory area of the 
Company, which has become part of 
the ` main 
plank of the plaintiff’s suit, on which the 
entire edifice has been built, falls ta the 
ground. ` 

14. The other limb of the same argu- 
ment is that the agreement Ex. 5, made 
between the appellant and the respon- 


1981 . 
tory area by providing other civic ameni- 


ties, which would normally have been ` 


provided by local authorities or munici- 
palities. 

4, After the formation of the State of 
Rajasthan the Government issued a 
. Notification, dated December 5, 1951, fix- 
ing the limits of the Lakheri Municipal 
Board. The limits so fixed included area 
of the mining lease as well as the factory 
owned by the appellant. The appellant 
made certain representations and the 
State Government agreed: to exclude the 
factory area as well.as the area included 
by mines from Lakheri Municipal limits. 
A bilateral agreement (Ex. 5) was ex- 
ecuted on January 24, 1957, between the 
Governor of Rajasthan and the appellant. 
The relevant terms and conditions read 
as under :—~ 


“1. The excluded areas shall not be in- 
cluded in and shall be kept excluded 
` from (if already so included), in the 
limits of the Lakheri Municipality or any 
‘other Municipality or Village Panchayat 
or a like body set up or to be set up by 
the Government, for the unexpired 
period of the said lease. 


2. The Government recognise the rights 
of way of the Company over the roadway 
or Railway siding leading to the factory 
ogi the Lakheri Railway Station hither- 

to enjoyed by the Company as access to 
the factory site from the Railway 
Station and from the Railway Station to 
the factory and the right of the Company 
to use the roadway and Railway siding 
will not be disturbed nor be subject to 
any taxation. 


3. In consideration of the above, the 
Company agree and undertake to pay to 
the Lakheri Municipality asum of Rupees 
10,000/- every year during the subsis- 
tence of the said Lease hereinabove re- 
cited or any renewal thereof.” 


A supplementary agreement, dated 
March 14, -1958, was also executed be- 
tween the parties, whereby the respon- 
dent No. 1 agreed to exclude certain 
areas, which had not been excluded by 
its previous Notification dated August. 2, 
1957. 

5. The Government of Rajasthan, vide 
Notification No. F. 5 (125) LSG/63/31156- 
65, dated May 20, 1975, published in 
Ratasthan Gazette dated June 5, 1975, 
declared its intention to include the area 
mentioned therein in Lakheri Munici- 
pality and also invited objections to the 
said proposal, In spite of the objections 
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submitted by the appellant, the respon- 
dent No. 1 issued. a declaration, dated 
December 17, 1975, under Section. 4 (1) 
of the Rajasthan Municipalities Act, 1959 
(hereinafter to be called as ‘the Act’), in 
the Rajasthan Gazette dated December 
25, 1975, fixing the limits of the Lakheri 


Municipal Board, which included the fac- 


tory area of the Company. After the 
publication of the said Notification, re- 
spondent No. 2 levied and recovered oc- 
troi on the goods brought within the 
municipal limits by the appellant Com- 
pany. Various regulations and restrictions 
provided under the Act were also impos- 
ed, It is alleged that the appellant con- 
tinued paying octroi duty up to Decem- 
ber 6, 1978, and thereafter served a 
notice under Section 80, Code of Civil 
Procedure, on defendant No. 1 and filed 
a suit on February 13, 1979, whereby it 
claimed declaration that the respondent 
No. 1 had no right to extend the limits 
of Lakheri Municipality or include the -> 


‘area occupied by the appellant within 


any other Municipality or Panchayat or 
like body. It also claimed that the decla- 
ration, dated December 17, 1975, made 
under Section 4 (1) of the Act be held as 
void. It has also been prayed that re- 
spondent No. 2 be restrained from de- 


“manding and collecting, from the appel- 


lant Company, any taxes, cesses, fees and 
other impost by reason of the extension 
of the municipal limits of defen- 
dant No. 2 and inclusion of the 
area occupied by the appellant 
Company. It further claimed a refund of 
an amount of Rs. 19,92,966/-. 

6. Along with the plaint an applica- 
tion under Order 39, Rules 1 and 2, read 
with Section 151, Code of Civil Proce- 
dure, was fied claiming the following 
reliefs :— 

(i) that the defendant-respondents be 
restrained from acting upon the ssid - 
Notification, dated December 17, 1975, in 
so far as it extends the limits of respon- 
dent No. 2 over the area occupied by the 
plaintiff-appellant Company; © 

(ii) pending the disposal of the suit, the 
defendant-respondents be restrained by 
order and injunction of the Court from 


‘demanding and collecting taxes payable 


by reason of the extension of the muni- 
lag limits of the defendant-respondent 

o. 2. 

7. The respondents resisted the claims 
of the plaintiff-appellant. 

8. The learned District Judge, after 
considering the. arguments advanced by 


tag gills 4 
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of the Specific Relief Act, 1877 as well as 
Section 6 of the Specific Relief Act, 1963, 
thus appears to be based purely on histori- 
cal reasons. To construe the provisions con- 
tained in Section 6 of the Specific Relife Act, 
1963, as an authority for arbitrary action by 
the State or its officers would be destructive 
of the basic principle of the rule of law on 
which the Constitution is founded. In Ram- 
anna Dayaram Shetty v. International Air- 
port Authority of India, AIR 1979 SC 1628, 
the Supreme Court has emphasised that Arti- 
cle 14 of the Constitution strikes at arbitrari- 
ness in State action whether it be under auth- 
ority of law or in exercise of executive power 
without making of law. The non-availability 
of the remedy under Section 6 of the Specific 
Relief Act, 1963, cannot, therefore, mean 
that the State is free to act in a manner as 
to dispossess a person in juridical possession 
of property otherwise than in due course of 
law. 


29. In this context, it may be pointed out 
that adequate provisions have been made by 
the legislature whereby special procedure had 
been prescribed for eviction of persons in 
unauthorised occupation of Government pro- 
perties, In this regard, reference may be 
made to Section 91 of the Rajasthan Land 
Revenue Act, 1956 which empowers the 
Tehsildar to summarily evict a person who 
occupies or continues to occupy any agricul- 
tural land without lawful authority but lays 
down that before taking proceedings for evic- 
tion, the Tehsildar shall cause to be served 
‘lin the prescribed manner on the person re- 
ported to be occupying or continuing to oc- 
cupy land without lawful authority, a notice 
specifying such land and calling on him by 
certain date either to vacate such land or to 
appear and show cause why he should not 
be so evicted therefrom, Similarly, with re- 
gard to urban properties belonging to the. 
Government, provision has been made in 
the Act for eviction of unauthorised oc- 
upants after issuing a notice to the person 
in unauthorised occupation. In the face of 




























be open to the State, or its 
officials, to take forcible possession of Gov- 
nment property in unauthorised occupation 
of a person without following the procedure 
laid down in the aforesaid enactments. To 
rmit them to do so would result in the 


follow the procedure laid down in the said 
enactments as against one unauthorised oc- 
pant and not to follow it as against another 
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unauthorised occupant at its sweetwill. Such!| 
& course would be impermissible. Hence, in 
view of the express provisions contained in 
Section 91 of the Rajasthan Land Revenue 
Act, 1956 as well as the provisions contained 
in the Act, it would not be open to the State 
Government or its officers to evict an un- 
authorised occupant from Government pro- 
perty except in accordance with the proce- 
dure laid down in the said provisions and a 
person who has been evicted from property 
in his possession otherwise than in accord- 
ance with the said provisions would be en- 
titled to invoke the jurisdiction of this Court 
under Art. 226 of the Constitution. 


3%. In support of his submission that the 
petitioner is not entitled to invoke the juris- 
diction of this Court under Article 226 of 
the Constitution, the learned Deputy Govern- 
ment Advocate has placed strong reliance on 
the decision of the Supreme Court in State 
of Orissa v. Ramchandra Deo, AIR 1964 SC 
685. In the said case, certain ex-Zamindars 
who had been granted certain lands were 
being evicted by the State on the ground that 
their grants had been resumed and the said 
Zamindars had filed petitions before the High 
Court under Article 226 of the Constitution 
of India, wherein it was prayed that a writ 
or other appropriate order or direction be 
issued restraining the State from taking action 
as threatened by the notices issued by it. The 
Orissa High Court had allowed the said writ 
petitions on the view that the said Zamindars 
were entitled to an appropriate writ under 
Article 226 of the Constitution. The Supreme 
Court, on appeal, reversed the said decision 
of the Orissa High Court on the view that 
ex-Zamindars, who had filed the writ peti- 
tions in the High Court, had no right on the 
basis of which a writ could be issued in their 
favour under Article 226 of the Constitution. 
In the said case a contention was urged on 
behalf of the ex-Zamirndars that the right on 
which the writ petition was founded was a 
right flowing from the continuous possession 
of the properties for many years. The Su- 
preme Court negatived the said contention 
with the following observations (at p. 689):— 


“Mere possession of the property for how- 
ever long a period it may be, will not clothe 
the possessor with any legal right if it is 
shown that the possession is under a grant 
from the State which is resumable. Such 
Jong possession may give him a legal right 
to protect his possession against third parties, 


‘but as between the State and the grantee, pos- 
session of the grantee under a resumable 


grant cannot be said to confes any right on ~ 


P 
„ia ; n 
l 
. 


we 
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the grantee which would justify a claim for 
a writ under Article co where the grant has 
been resumed, 4 


31. The learned Deputy Government Ad- 
vocate has-laid great emphasis on the afore- 


` said observations of the Supreme Court and . 


has submitted that in view of the aforesaid 
observations, a person in unauthorised’ oc- 
cupation of Government property-cannot ap- 
proach the. Court under Article 226 of. the 


Constitution: if he is dispossessed from the- 


said property without the authority of law. 
In my opinion, the observations of the Su- 
preme Court referred to above have to be 
read in the light of the other observations 
contained in the said judgment wherein the 
'. Supreme Court, while dealing with the cases 
wherein a person in possession had been dis- 
possessed by executive action without auth- 
ority of law and relief had. been granted -by 
the Courts under Article 226 of the Constitu- 
tion, has observed that they. “did not wish to 
- examine the question -which these decisions 
have considered.” . The aforesaid observations 
show that the Supreme Court was drawing 3 
‘distinction between a case where the Govern- 
ment is.-seeking to evict a person in unauth- 
orised occupation of Government property 
and the unauthorised occupant approaches the 
Court for relief against the said eviction and 
a case where State Government or its. ofi 
cers have forcibly evicted an -unauthorised_oc- 


cupant from Government property without- 


the authority of law. As regards eviction by 


the State or its officers, of an unauthorised © 


occupant from .Government: property without 
the authority of.law, the afdresaid judgment 
of the Supreme Court in the State of Orissa 
-V,. Ram Chandra’ Deo, (AIR 1964 SC 685) 
(supra) does not detract from the law laid 


down by: the Supreme Court in Wazir Chand. 


v. State: of Himachal Pradesh’ (AIR 1954 SC 
415) (supra). and Bishan Das y. Slate of 
Punjab, AIR 1961:SC 1570 (supra). In Yash- 
„want Singh v. Jagdish Singh (AIR 1968: SC 
620) (supra) and Mohanlal v. State of Pun- 
jab, 1970 Rent CJ 95 (SC) (supra), which 
were decided after the decision in State of 
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Court in Bishan Das v. State of Punjab 
(supra) viz., that a Government, functioning 
in a society governed by a Constitution which 
guarantees to its citizens against arbitrary 
invasion by the executive of peaceful posses- 
sion of the property, cannot be permitted to 
take Jaw into their own -hands and dispossess 
a person by display. of force in callous dis- 
regard of the normal requirements of the 
tule of law. 


. 32. Now coming to the facts of the pre- 
sent’ case, I find that-the cinema theatre was 
originally given.on lease, for a period of five 
years, to M/s. Balabux Anand Raj from 1st 
August, 1958. During the. subsistence of the 
said lease the aforesaid partnership firm: was 
dissolved in 1961 and thereafter the lease was 
continued in the name of M/s. Anandraj and 
Company. The said lease of M/s. - Anandraj 
and Company was extended by a period of 
one year till ist August, 1964. From the 
judgment of Justice Joshi, dated July 18, 


- 1974 in S. B. Writ Petition No.'520/1970 and 


99/70, it appears that State had received the 
rent forthe premises up to September, 1970 


and, therefore, after the expiry of the term 


of the lease, the Iessee, M/s. Anand Raj and 
Company continued in possession” of the 
cinema theatre as a tenant holding over as 
envisaged under Section 116 of the Transfer 
of Property Act. The said lease of M/s. 
Anandraj and Company was.- terminated by 
the..State by notice dated 26th Nov., 1976 
and thereafter proceedings were initiated 
under the provisions of the Act before, the 
Estate Officer. The- petitioner claims to be 
a sub-lessee under M/s. Anand Raj & Com- 
pany and in the writ petition it has heen as- 


serted that it has been in possession of the 


cinema theatre since July, 1962. The péti- 
tioner had filed S. B.. Civ. Writ Petn. No. 
199/1970 in this Court challenging” the orders 


. passed by the Estate Officer and the District 


Orissa v. Ram Chandra Deo (supra) the Su-- 


preme Court has reiterated the principle that 
the State -or its officers, cannot forcibly dis- 
possess an unauthorised occupant from Gov- 
ernment property. In view of the aforesaid 
decisiong it must be held that.in a case where 
. the State, or its officers, have taken the law 


in their own hands by forcibly ejecting a per-. 


son from Government property, without fol- 
lowing the procedure laid down by law, the 
principle on the basis of which ‘the Court 
gives relief is that laid down by Supreme 


Judge, Bikaner in the proceedings that were 
earlier initiated by the State under the provi- 
sions of the Act and in the said writ peti- 
tion the petitioner had asserted that the peti- 
tioner was in possession of the cinema theatre ` 


“ag a sub-lessee of M/s. Anand Raj & Com- 


pany and had been paying the rent to thè- 
Public Works Department of the Govern- 
ment of Rajasthan. Since. this Court was 
quashing the impugned orders passed by the 
Estate Officer and the District Judge, Bika- 
ner, in the writ petition filed by M/s. Anand 


-Raj & Company, it-was-not considered neces- 


sary to deal with the writ. petition of the 
petitioner. But the notice dated 26th Nov., _ 
1976, which was given by the. State_after the 
judgment of this Court in the abovemention- 
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ed writ petitions, for the termination of the - ae in result sheet in Form 20, sub- 
lease, was-also given to the petitioner and (2) gives a right to the candidate - or 
the petitioner has “also been  impleaded ~as. his. election agent or any of his counting 
party in the proceedings that have been in- agents to move an application in writing 
itiated by the State under the provisions” of ‘to the returning: officer to recount ‘the 
the Act and which are. pending before the votes either wholly or in part and the 
Estate Officer. During the pendency of the application .is- required to state the 
said proceedings before the Estate Officer, grounds on which recount is demanded. — 
respondents Nos. 4 and 5 took over. the pos-. Under sub-rule (3) it is within the com- 
session of the cinema theatre on 30th Jan., -petence of the Returning Officer to allow 
1980 from Shankerlal, an.employee of the - the application in whole or in part. or he 
petitioner, 7 ` may reject the application in toto if -he 
33. From the aforesaid facts and circum- finds the application to be frivolous or 
stances, it is established that the petitioner, unreasonable. Sub-rule (3) confers 
had been in-possession of the cinema theatre ‘powers on the Returning Officer of al- 
since long ‘and‘ during the pendency of the lowing the application in whole or in 
proceedings for eviction of the- petitioner in- part or to reject it in toto. The word 
itiated under the provisions of the Act, the may’ .occurring in sub-rule (3) “confers 
petitioner was dispossessed from the cinema discretion on the Returning Officer. Jn 
theatre’ without atithority of law by respon- ` this view, it cannot be said that if the 
dents Nos. 4 and 5. It cannot be said that the ` ‘prayer is for: total recount, he has to 
petitioner was a rank trespasser. The peti- allow the application for total recount 
~Itioner is, ‘therefore, entitled to seek relief OF if the application is for partial re- 
under Article 226 of the Constitution against count he has to allow the application for 
the aforesaid arbitrary and illegal interference Par tial recount. (Para 10) 
with its right to remain in occupation of the In: the instant’ case the total recount- 
cinema theatre till evicted therefrom, in ac- ing-of votes was sought on the ground 
ordance with law and the petitioner is ene that difference in votes was much low. 
titled to be restored to the same position in and the petitioner’s counting agents 
which it stood prior to aforesaid illegal ould not properly see the ballot papers’ 
action of respondents Nos. 4 and 5 in di on- -account of lack of space and jnter- 
possessing the petitioner from the cinema. - mittently and frequently the electricity 
theatre otherwise than in due course of law. also went off and there was possibility of 
-34. In ‘the result, the writ petition is over-sight and mistake in counting, The 
allowed and the respondents are directed to Returning Officer ordered recounting at 
restore back to the pelitioner the possession 10% of total booths | only, 
of Shri Ganga Theatre, Bikaner. along. with Held that, it could not be said that 
the machines, furnitures fixtures etc., which the recounting done by the Returning 
were taken possession of by them on 30th Officer of .votes cast at 10% of total 
January, 1980. Whe petitioner would be booths: only was illegal and. without 
. entitled to his costs.in this petition. -Hearing jurisdiction. Further in view of the fact 
fee is fixed at Rs. 500/-. -> that only a partial recount. was under- 
Petition- allowed. taken of 10% polling stations not re- 
recounting of postal ballots was im- 















O OE - q material, - = (Para 10). 
AIR 1981 RAJASTHAN 227 > ` l 
M. C. JAIN J. ` (B) Representation of the People Act 
d ' (43 of 1951), Ss. 98, 100 (1) (d) (iü) — 
Moharsingh, Petitioner v, Mohanlal . Declaring election void and setting it 
and others, Respondents. `. ~ =. asidė on ground of illegality in recount” ` 
Election Petn, No, 3 of 1980, Di- 23-4- ing -~- Recounting done by Returning 
1981. Officer legal- and valid — Finding as to 
mR Conduct Aa Election Rules- (1961), improper reception, refusal or rejection 
63 (2), (3), 54A — Re-counting of - Of any vote which was void and which 


cat — Diseretion of Returning Officer materially affected result of election not 
— Nature of — Application for total .re- ~ Possible without recount: made in pur- 
count — Officer-can order partial re- “suance of order of High Court — Elec- 
count, . tion would: not be declared to be void on ` 


_- A etal ‘ground specified under Sec, 100- (1)- (d). - 
After announcement of total naba Case law’ discussed. - (Para 11) 


of votes polled by each candidate as re- 
ST  (C) Representation of the People: Act 
FY/GY/C834/81/SAD/SNV, ` (43 of 1951), S. 123 (A), (B) — Corrupt 


š 
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practices — Bribery —- Respondent al- 
leged to have promised to pay amounts 
to voters —- Purpose or object of pay- 
ment and promise to pay not stated — 
Allegations must be said to lack in mate- 
rial facts and particulars constituting 
corrupt practice — Ground of bribery 


will not be available, . (Para 14) 
Cases Referred : Chronological Paras 
AIR 1979 SC 234 . 1l 
1977 WLN 529 12 
AIR 1976 SC 2169 11 
AIR 1975 SC 693 11 
AIR -1972 SC 1302 11 
AIR 1969 SC 1201 l 12 
AIR 1964 SC 1249 il 
AIR 19860 SC 770 -11 


- H, M. Parekh and R. L. Jangid, for 
Petitioner; L. R. Mehta and Bhagwati 
Prasad, for Respondent No, L. ~ 


ORDER :— The petitioner and the re- 
epondents Nos, 1 to 4 contested the elec- 
tion of Sardar Shahar Assembly Consti- 
tuency No. 19 of the Rajasthan Legisla- 
tive Assembly. The polling took place on 
28-5-1980 and the result was declared on 
1-6-1980 in . which respondent No, 1 
‘Mohanlal was declared elected, The 
petitioner secured 21,428 votes and the 
respondent No, 1 secured 21,662 votes. 
Respondents Nos. 2,-3 and 4 secured 
18,951, 888 and 1,180 votes, respectively. 
The petitioner has challenged the elec- 
tion of respondent No, 1 ‘on numbé€r of 
grounds and prayed for scrutiny and re- 
count of the entire ballot papers on the 
grounds stated in the election petition 
and further prayed for declaring th® 
election of respondent No. 1 as void and 
for declaring himself as elected, 


2. Reply to the election petition has 
been submitted by respondents Nos. 1, 
3 and 4, 


3. On the- pleadings of the parties 
issues were framed, Issues Nos. 18 and 
20 were heard as preliminary issues, 
- Which are as under :— 

*(18) Whether the recount of votes 
was illegal and without jurisdiction for 
the reasons. stated in sub-paras (iii) and 
(vi) of para 7 of the Election Petition, 
if so to what effect? 


(20) Whether the allegations mention- 
ed in sub-para (x) of para 4 are vague 
and lack in material facts and parti- 


culars in so far as the:purpose for which - 


the leaders of Naik Community are said 
to have collected and the purpose for 
which the alleged projnise and payment 
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have been made, if so to what effect?” 
My findings thereon are as under :— 
ISSUE NO. 18: 
In sub-paras (iii) and (vi) of the elec 
tion petition, the petitioner has avérred 
that when the counting was completed, 
the petitioner made an application for 
recount, on which the Returning Officer 
passed an order for recount on the 
ground -that there were illegalities and 
irregularities, A big protest was made 
as a result of which the Returning Off- 
cer was forced to order recount. The Re- 
turning Officer ordered recount only of. 
votes cast at 10% of the total booths 
and he arbitrarily selected the booths 
and made that recounting a farce. As a 
result’ of the recounting six votes in 
favour of respondent No. 1 were jin- 
creased. Recounting of votes cast at 10% 
of total booths was wholly illegal and 
without jurisdiction and the Returning 
Officer could not choose the booths arbi- 
trarily of his choice. He ought to have 


‘ordered a recount of votes cast at all 


the booths. In sub-para (vi) of para 7 the 
petitioner averred that the postal ballot 
papers were not counted at the time of 
recounting, so on this aspect also the re- 
count was wholly illegal. 

4. The averments made in sub=paras 
(ii) and (vi) were completely denied by 
respondent No, 1 and it was stated that 
the petitioner first submitted an applica- . 
tion for recount only on apprehension 
regarding possibility or error in count- 
ing and without disclosing any reason- 
able grounds for ordering recount before 
the result-sheet was placed before’ the 
Returning Officer. As the final result- 
sheet was not placed, so the Returning 
Officer could not pass any order on the 


application of the petitioner for recount. 


This application Annexure R. 1/2 was 
moved at 4.35 p.m. The counting was of 
course over by 4.30 p.m. The petitioner 
submitted another application at 6.15 
p.m., after the authentic result-sheet was 
placed before the Returning Officer at 
6.12 p.m. reiterating the grounds stated 
by him in his earlier application. _ The 
second application is Annexure R.1/3, In 
the first application it was. stated that 
the difference in votes is much low. The 
petitioner’s counting agents could not 
properly see the ballot papers on ac- 
count of lack of space and intermittent- 
ly and frequently the electricity also went 
off, As such there is every possibility of 
over-sight and mistake in counting. In 
the second application presented, the 
same grounds were reiterated and a 
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prayer was made that all the ballot 
papers may be recounted, as the dif- 
ference is only of 227 votes. The prayer 
for recount was strongly opposed by the 
respondent No, i and his election agent 
Shri Pratap Singh and they submitted 
that no ground had been disclosed for 
allowing recount. The Returning Officer 
after examining the grounds urged by 
the petitioner observed that no com- 
plaint regarding the counting was voic- 
ed by the petitioner or his agents 
throughout the period of counting and, 
therefore, the Returning Officer held 
that there was not much substance in 
‘the demand for recount. He, however, 
ordered a partial recount involving 10% 
of the total polling stations to be chosen 
at random at the request of the petri- 
tioner. After the pronouncement of the 
above order, the Returning Officer at the 
request of the petitioner selected the 
polling stations Nos. 4, 52, 100, 132, 22, 
04, 86, 118, 134, 25, 57, 89 and 121 at 
random from amongst the polling sta- 
tions counted at tables Nos.4,6&9 and 
the parties who conducted the counting 
at these tables were excluded from re- 
counting at the request of the petitioner. 
As regards the averments made in sub- 
para (vi) of Para 7 it was stated that 
the petitioner never asked for the re- 
counting of the postal ballot papers and, 
therefore, the question of counting them 
at the time of recounting could not arise, 


5. At the commencement of the argu- 
ments Shri Mohta, learned counsel for 
respondent No, 1, submitted that issue 
No. 18 is not a preliminary issue, as ac- 
cording to him a preliminary issue could 
be an issue, which has been raised as 
such by the contesting respondent and 
on which the petition could be disposed 
of. Issue No. 18 may be a legal issue. 
but not a preliminary issue, 
but Shri Mehta 
this submission ın view of the fact that 
arguments were heard on issue No. 18. 


6. Before dealing with the contentions 
advanced -by the learned counsel for the 
parties I may first refer to the relevant 
observations made by the Returning Offi- 
cer in the order of recount, After care- 
fully examining the grounds for recount 
given by the petitioner, the Returning 
Officer observed that no complaint re- 
garding counting was voiced by the peti- 
tioner or his agents throughout the 
period of counting. Light went out for 
very brief interval for a few seconds 
only, Hence, there is not much substance 
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in the demand for recount. However, as 
the margin of 227 votes is very narrow, 
he ordered partial recount involving ten 
per cent of the polling stations to be 
chosen at random, as the same will be 
in the interest of justice. The selection 
of polling stations was made at random. 
He noted the difference of votes as a. 
result of partial recount and then ob- 
served that there was no material dif- 
ference between Moharsingh and Mohan 
Lal Sharma’s score when compared to 
original count. Then he observed that as 
a result of partial recount he did not 
find any justification for ordering de» 
tailed recount, 


7. It may be stated that the grounds 
urged for recounting were frequent ex- 
tinguishing of light and non-examination 
of ballot papers by the counting agents 
of the petitioner on account of lack of 
space and that the difference of votes is 
less. In connection with the first two 
grounds the Returning Officer observed 
that no such voice was raised during the 
course of counting and so far as the light 


“is concerned, it only went off for a few 


seconds. On that basis the Returning 
Officer observed that there was not much 
substance in the demand for recount, 
still in the interest of justice, as the 
margin of votes is narrow, he ordered 
partial recouyt of votes involving ten. 
per cent of the polling stations. It is dis- 
puted by the contesting respondents that 
though the selection of polling stations 
for recounting was made at random, but 
the polling stations were selected at the 
request of the petitioner, which it ap- 
pears to be a question of fact and fur- 
ther the selection having been made by 
the Returning Officer has been denied by 
the respondents -and it has also been 
denied by the respondents that the order 
of recount of votes was made on the 
ground that there were illegalities and 
irregularities in counting. 


8. Shri H. M. Parekh, learned coun- 
sel for the petitioner, vehemently and 
strenuously urged that the petitioner 
made a demand for total recount, in- 
cluding the recount of postal ballot 
papers. The Returning Officer committed 
an ulegality in ordering partial recount 
of only ten per cent of polling stations, 
which was not contemplated by Rule 63 
of the Conduct of Elections Rules, 1981 
(hereinafter referred to as “the Rules”). 
He submitted that under sub-rule (2) o 
Rule 63 an application could be move. 
in writing to the Returning Officer to re- 
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count the votes either wholly or in part 
stating the grounds on which he de- 
mands such recount and under sub-rule 
(3) the Returning Officer is required to 
decide the matter and may allow tha 
application in whole or in part or he 
may reject it in toto, if it appears to 
‘him to be frivolous or unreasonable, Mr, 
Parekh, Jearned counsel for the peti- 
tioner, submitted that sub-rules (2) and 
(3) should be read together and on such 
reading, it would be evident that if 
there is a prayer for total recount, then 
total recount has to be ordered or if 
there is a prayer for partial recount, 
then partial recount has to be ordered 
arid when the ground appears to the re- 
“turning officer to be frivolous or un- 
reasonable, then the returning officer 
may reject the prayer in its entirety. 
Shri Parekh urged that it was wholly 
illegal and without jurisdiction on the 
part of the returning officer to havé 
ordered partial recount when there was 
a prayer for total recount. It was sub- 
mitted by Mr. Parekh that the recount- 
ing is to be done in accordance with the 
provisions contained in sub-rule (5) of 
Rule 63, that is, recounting is to be done 
according to Rules 54A, 56 and 56A. 
Rule 54A deals with counting of votes 
received by post. The petitioner’s request 
was for a total recount which includes 
even recounting of postal ballot papers, 
which was not done by the returning 
officer, 

9, Shri Mehta, learned counsel for 
respondent No. 1, on the other hand 
urged that sub-rules (2) and (3) of 'R, 63 
even if read together, do not in any way 
admit the construction and interpretation 
sought to be placed by Shri Parekh, He 
urged that as a matter of fact no ground 
for recount was made out, still the re- 
turning officer in the interest of justice 
ordered for partial recount. According 
to Shri Mehta, it was entirely within 
the discretion of the Returning Officer to 
have allowed the application in whole 
or in part or to reject the application in 
toto. Shri Mehta also vehemently urged 
that the election cannot be set aside and 
declared void on the ground that the Re- 
turning Officer could not have ordered 
partial recount by selecting ten per cent 
of the polling stations. He referred to 
the provisions contained in Sections 80, 
98, 100 and 101 of the Representation of 
the People Act, 1951 (hereinafter refer- 
red to as.“the Act”). He also submitted 
that the election of the returned candi- 
date can be declared void on the ground 
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mentioned in sub-clause (iii) of cl, (d) 
of sub-section (1) of Section 100, but 
that can only be done after recording 
evidence of the parties and coming to 
the conclusion that by improper recep- 
tion, refusal or rejection of any vote or 
the reception of any vote which is: void, 
the result of the election has been mate- 
rially affected, Besides that he also 
urged that while keeping the election 
petition pending, this Court cannot direct 
the Returning Officer for recount, as the 
function of the Returning Officer under 
the election law after the declaration of 
the result is over and no such power 
can be conferred on the Returning Offi- 
cer for recount, unless this court itself 
passes an order for recount, which can 
only be done when a case for recount 
is made out after recording of evidence 
in the light of the law expounded by 
the Supreme Court, 


10. I have carefully considered the 
submissions advanced by both the sides, 
For facility of reference I may extract 
sub-rules (2) and (3) of Rule 63 of the 
Rules :—. 

“63, Recount of votes. — (2) After such 
announcement has been made, a candi- 
date or, in his absence, his election agent 
or any of his counting agents may ap- 
ply in writing to the returning officer to 
re-count the votes either wholly or in 
part stating the grounds on which he 
demands such re-count, 


(3) On such an application being made 
the returning officer shall decide the 
matter and may allow the application in 
whole or in part or may reject it in 
toto if it appears to him to be frivolous 
or unreasonable.” 

It would appear that after announce- 
ment of total number of votes polled by 
each candidate as recorded in the result 
sheet in Form 20, sub-rule (2) gives a 
right to the candidate or his election 
agent or any of his counting agents to 
move an application in‘ writing to the 
returning officer to recount the votes 
either wholly or in part and the appli- 
cation is required to state the grounds 
on which recount is demanded. I have 
already stated the grounds on which 
total recount was demanded in the pre- 
sent case. Under -sub-rule (3) it is with- 
in the competence of the Returning Off- 
cer to allow the application in whole or 
in part or he may reject the application 
in toto if he finds the application to be 
frivolous or unreasonable. In my opinion 
sub-rule (3) confers powers on the Re- 


1981 


turning Officer of allowing the applica- 
tion in whole or in part or to reject it 
in toto; Even if the two sub-ruleg are 
read together, in my opinion, they do 
not admit of the-construction, which is 
sought to be, placed by Mr. Parekh, The 
contention, to my mind, . is absolutely 
untenable. If such a construction, as :5 
sought to be placed by Mr. Parekh, is 
put, it would mean that the Returning 
Officer has no discretion in the matter, 
while allowing the application, That is, 
if the prayer is for total recount, he has 
to allow the application for total recount 
or if the application is for partial re- 
eount. he has to allow the application 
for partial recount. The word “may” oc- 
curring in sub-rule (3). confers discre- 
tion on the returning officer. He may 
allow total recount or he may allow par- 
tial recount or he may even reject the 
prayer of recount as made. As wouid 
appear from the order of the returning 
officer that despite there was no sub- 
stance in the application, he proceeded 
to have a partial recount in the interest 
of justice. Thus, it is implicit in the 
order of the returning .officer that the 


prayer for total recount had been re-' 


jected. It is true that the postal ballots 
were not recounted, but that is of no 
consequence in view of the fact that oniy 
a partial recount was undertaken of 
ten per cent polling stations. Į have not 
been referred to any authority or deci- 
lsion by the learned counsel for the par- 
ities in support of their respective con- 
tentions relating to the- interpretation of 
sub-rules (2) and (3) of the Rules. In 
view of the above interpretation of sub- 
rules (2) and (3), it cannot be said that 
the recounting done by the returning 
officer was illegal! and without jurisdic- 
tion. l 


11. Besides that I may also examine 
the other submissions made by Shri 
Mehta, learned counsel, for respondent 
No. 1, as to whether the election can be 
declared void and can be set aside on 
the ground of alleged illegality in re- 
counting. An election of a returned 
candidate can be called in question only 
by an election petition presented in ac- 
cordance, with the provisions of Part VI 
of the Act. Under Section 98. of the Act 
the High Court is required to make an 
order (a) dismissing the election petition; 
or (b) declaring the election of all or any 
of the returned candidates to be void: 
or (c) declaring the election of all or any 
of the returned candidates to be void and 
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the petitioner or any other candidate to 
have been duly elected. Sub-section (1) 
(d) (ili) of Section 100 of the Act pro- 
vides .that subject to the. provisions of 
sub-section (2) if the High Court is of 
the opinion: that the result of the elec- 
tion, in so far as it concerns a returned 
candidate, has been: materially affected 
by the improper reception, refusal or 
rejection of any vote or the reception of 
any vote which is void, the High Court 
shall declare the election of the return- 
ed candidate to be void. Thus recount 
can be ordered by. the court under this 
provision. Mr, Parekh sought to place 
reliance on sub-clause (iv) of clause (d) 
of sub-section (1) of Section 100 and 
submitted that the election of .the re- 
turned candidate’ can -be declared void 
when there has been non-compliance 
with the provisions of the Act or the 
Rules or orders made thereunder, if the 
election has thereby been materially af- 
fected. He submitted that the Returning 
Officer did not comply with sub-rules (2) 
and (3) of Rule 63, whereby the result 
of the election has been materially af- 
fected. Reliance was placed by Shri 
Parekh on a decision of the Supreme 
Court in S. Baldev Singh v, Teja Singh 
Swatantra (AIR 1975 SC 693), wherein 
it has been observed that the Court 
frowns upon frivolous and unreasonable 
refusals of recount by Returning Officer | 
who forget the mandate of Rule 63 that 

allowance of recount is not an exception 
and refusal is restricted to cases where 
the demand itself is ‘frivolous’ or ‘un- 
reasonable’. Where the margin of dif- 
ference is minimal, the claim for a fresh 
count cannot be summarily brushed aside 
as futile or trumpery. In this connection 
it may be stated that the grounds for 
tecount, as has been stated in the elec- 


‘tion petition, will require consideration 


after recording of evidence and on proof 
of the grounds, the above observations 
can be pressed into service. But the 
above observations, in my opinion, can- 
not be pressed into service, as I have 
already held. that the interpretation 
placed by Shri Parekh on sub-rules (2) 
and (3).is untenable. At the trial and 
hearing of the election petition, if this 
Court considers necessary, it may allow 
inspection and recount. In Ram‘ Sewak 
Yadav v. Hussain Kamil Kidwai (AIR. 
1964 SC 1249), it has been observed that 
(at p. 1249) :— 

"An. Election Tribunal has undoubted- 
ly the power to direct discovery and in- 
spection of documents within the narrow ~ 
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limits of Order 11, Code of Civil Proce- 
dure, Inspection of documents undef 
Order 11, Code of Civil Procedure may 
be ordered under Rule 15, of documents 
which are referred to in the pleadings 
or particulars as disclosed in the aff- 
davit of documents of the other party, 
and under Rule 18 (2) of other docu- 
ments in the possession or power of the 
other party. The returning officer is not 
a party to an election petition and an 
order for production of the ballot papers 
cannot be made under order 11, Code of 
Civil Procedure. But the Election Tribu- 
nal is not on that account without auth- 
“ority in respect of the ballot papers., In 
a proper case where the interests of 
justice demand it, the Tribunal may call 
upon the returning officer to produce the 
ballot papers and may permit inspection 
by the parties before it of the ballot 
papers: that power is clearly implicit in 
Sections 100 (1) (d) (ii), 101, 102 and 
Rule 98 of the Conduct of Election Rules, 
1961. This power to order inspection of 


the ballot papers which is apart from 
Order 11, Code of Civil Procedure may 


be exercised, subject to the statutory re-° 


strictions about the secrecy of the ballot 
paper prescribed by Sections 94 and 128 
(1).” (The underlining is mine). 

Thus, firstly it may be stated in the 
present case, as already held above, that 
the recounting done by the returning 
officer is legal and valid, so ground (iv) 
in clause (d) of sub-section (1) of Sec- 
tion 100 does not arise; secondly for 
‘ground (d) at this stage, it cannot be 
found that there has been any improper 
‘reception, refusal or rejection of any 
vote which is void and which has mate- 
rially affected the result of the election 
[a hout the recount made in pursuance 
of the order of the court. I need not 
consider the other contention of Shri 
Mehta as to whether the court can give 
direction at this stage to the Returning 
Officer, as such a prayer has not been 
made by Mr. Parekh, learned counsel for 
the petitioner, Thus, in the light of the 
above discussion and findings I decide 
issue No, 18 against the petitioner and 
in favour of the respondents, 

. ISSUE NO. 20; 


11-A. Sub-para (10) of para 4 of the 
flection petition is as under :— 
- “4, That the petitioner submits that 
the election of Respondent No. 1 is void 
and liable to be declared void on the fol- 
lowing grounds :— $ 
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XX XX XX XX x 
(10) That respondent No.1 visited 
Kalyanpur-Prohitan on 24th May, 1989. 
He collected the leaders of the Nak 
community of that village in the house 
of Purohit Shri Mangalji and promised 
to pay Rs. 10,000/- for the construction 
of the community house for the Naik’s, 
After that he gathered all the Naiks liv- 
ing there and laid down the foundation- 
Stone of the community hall in Mohalla 
Naikan, He paid a sum of Rs. 2,000/- in 
cash and asked the leaders of the Naik. 
community to start the work.” 
This sub-para does not contain that for 
what purpose and object in view a sum 
of Rs. 10,000/- was promised by the re- 
spondent No. 1 and for what purpose 
and object a sum of Rs. 2,000/- was paid 
in cash If sub-para (10) is perused it 
will not make out a charge of corrupt 
practice. Shri Parekh, learned counsel 
for the petitioner, submitted that if the 
relevant sub-paras of para 4 are read, 
then it would be clear that the respon- 
dent No. 1 promised to pay Rs. 10,000/- 
for the purpose of securing votes and in 


that connection paid a sum of Ru- 
pees 2,000/-, If this sub-para is read 
along with other relevant sub-paras, 


then the purpose and object of the 
agreed amount is explicit. Sub-para (19) 
of para 4 of the election petition is an- 
other illustration of corrupt practice 
when the petitioner has alleged various 
corrupt practices on the part of respon- 
dent No, 1 in other sub-paras of para 4 
of the election petition. Sub-para (10). 1s 
only an added illustration. Reliance 
was placed by Shri Parekh on Balwan 
Singh v, Lakshmi Narain (AIR 1960 SC 
770) Raj Narain v. Smt. Indira Nehru 
Gandhi (AIR 1972 SC 1302), Virendra 
Singh v. Vimal Kumar (AIR 1976 SC 
2169) and K. M. Mani v. V. P. J. An- 
tony (AIR 1979 SC 234). 

12. Shri Mehta, learned counsel for 
respondent No. 1, on the other hand, 
urged that the necessary ingredients 
constituting corrupt practice is missing 
in the averments made in sub-para (10), 
No charge of corrupt practice is made 
out from the contents of sub-para (10). 
Thus, there has been an omission of 
material fact and the same having not 
been pleaded in sub-para (10), the peti- 
tioner cannot be allowed to add any new 
material fact, which is prohibited under 
Sec. 86 (5). Under Sec. 86 (5) the parti- 
culars of any corrupt practice alleged in 
the petitior. can be allowed to be amend- 
ed or amplified, but the particulars of 
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a corrupt practice not previously alleg- 
ed in the petition, cannot be allowed to 
be introduced, With regard to the mean- 
ing of the. material facts and material 
particulars reference was made by Shri 
Mehta to Samant N, Balakrishna v. 
George Fernandez (AIR 1969 SC 1201) 


and Deep Chand v. Jaynarayan ` (1977 


WLN 529) (Raj). 


13. Having heard the learned counsel 
for the parties I am clearly and firmly 
of the opinion that sub-para (10) of 
para 4 is lacking in material facts. The 
essential ingredients constituting corrupt 
practice is missing in this para. Each act 
of corrupt practice furnishes an indepen- 
dent cause of action. The other illustra- 
tions or narrations of corrupt 
mentioned in para 4 cannot mean that 
sub-para (10) as well should be constru- 
ed in a manner so as to spell out cor- 
rupt practice, It may be in the mind of 
the petitioner that whatever has been 
alleged in sub-para (10) also relates to 
a charge of corrupt practice, but that 
ground of the petitioner does not find 
expression in actual words to constitute 
corrupt practice. Reference may be made 
to Section 123, where under para (1) 
“bribery” has been defined as (A) any 
gift, offer or promise by a candidate of 
any gratification, to any person with the 
object, directly or indirectly of induc- 
ing an elector to vote or refrain from 
voting at an election, (B) the receipt of, 
or agreement to receive, any pratifica- 
tion, whether as a motive or a reward 
by any person whomsoever for himself 
or any other person for voting or re- 
fraining from voting, or inducing or at- 
tempting to induce any elector to vote 
or refrain from voting. If the averments 
of sub-para (10) are considered in the 
light of connotation of “bribery” under 
Sec. 123, it would be clear that charge 
of birbery is not made or alleged in 
sub-para (10) and the necessary ingre- 
dients constituting the charge of bribery 
are missing. I need not deal with the 
case law cited by both the sides, for it 
is well settled that a material fact is 
one, which is necessary to formulate the 
complete cause of action and an omis- 
sion of a single material fact leads to 
an incomplete cause of action. Where 
such material fact is missing, then that 
ground ceases to be a ground of chal- 
lenge, 


14. Thus, I hold that the allegations 
made in sub-para (10) of para 4 of the 
election petition, are vague and lack in 


Jagannath vy, Janiram 


practice | 


Raj. 233 


material facts and particulars inasmuch 
the object and purpose for which the 
alleged promise and payment have been 
made, as alleged in this sub-para, are 
lacking and consequence thereof is that 
this ground of challenge is and will not 
be available to the petitioner. 
15. Issue No, 20 is, therefore, decid- 
ed accordingly, l 
Order accordingly. 
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Jagannath, Appellant v, Janiram, Re- 
spondent, 

' Civil Second “Appeal No. 348 of 1974, 
D/- 23-3-1981.* 

(A) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), Sec- 
tion 13 (4) — Expression “first day of 
hearing” in sub-section (4) — Meaning. 

The expression “first day of hearing” 
appearing in sub-section (4) of Section 13 
of the Act refers to the date for which 
the summons were issued to the defen- 
dant for settlement of issues. The fact 
that fhe defendant sought an adjourn- 
ment on that day and filed his written 
statement on the next date, is immaterial 
and the same cannot change the first 
day fixed for hearing of the suit, AIR 
1974 Raj 1386 (FB) and AIR 1974 Raj 43, 
Foll. (Para 5) 

(B) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), 
Section 13 (4) — Applicability of sub-sec- 
tion (4). l 


Sub-section (4) of Section 13 is not 
applicable to cases in which there is dis- - 
pute between the parties about the 


amount of rent payable by the tenant 
to the landlord. (Para 7) 
Sub-section (4) of Section 13 of the 


Act is applicable to cases in which there 
is no dispute between the parties about 
the amount of rent payable by the de- 
fendant to the plaintiff landlord, But in 
cases where there isadispute about the 
amount of rent payable by the tenant 
sub-s. (5) is attracted and in such cases, 
the Court is bound to determine the 
amount which is to be deposited by the 
tenant or to be paid by him to the land- 
lord and the tenant is thereafter bound 
te deposit such amount within fifteen 





*Against judgment and decree passed b 
M. C. Jain, District J., Bikaner, D/- 
11-3-1974. ; 
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days from the date of the order of the 
Court determining the amount payable. 
. (Para 7) 
(C) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), Sec- 
tion 13 (5) — Sub-section (5) is impera- 
tive in nature, 
~ The provisions of sub-section (5) of 
Section 13 of the Act are imperative in 
nature and the Court is bound to deter- 


mine the amount, once the dispute is 


brought to its: notice about the- amount 
- of rent payable by the tenant, The ex- 
pression used in sub-section’ (5) is “the 
_ Court shall determine” and, therefore, in 
case of dispute about the amount of’ rent 
payable by the tenant, the Court has a 
responsibility to determine the amount 
payable towards arrears of rent and in- 
terest thereon by the tenant; > (Para í) 


Once the amount is so determined, 


the tenant is liable to make payment of 
the same to the landlord or to deposit 
the said amount in the Court within 15 
days from the. date of the order. He 1s 
also thereafter bound to make” payment 
_ of rent month by month. (Para 7) 

Where the dispute between the parties 
related both to the rate of rent and also 
the period for which the rent was due 
and the same was apparent, as sOon as 
the defendant filed his written state- 
ment the trial Court, held, erred in, di- 
recting the defendant to make payment 
of future rent only, It was the ‘duty of 
the trial Court to determine amount 
payable by him towards arrears of rent 
and interest thereon. _(Paras 7, 9) 

(D) Rajasthan Premises (Control -of 
Rent and Eviction) Act (17 of 1950), Sec- 


tions 13 (1) (a) and 13 (4), (5) and (7) — 


Eviction suit on ground of default in 
peyment of rent — Tenant raising dispute 
about -amount of rent payable, “however 
depositing certain amount considering 
same to be proper — Withdrawal of 
amount by landlord willingly without 
there being’ any determination under 
sub-sec. (5) — Landlord must be deemed 
. to have waived his right — Decree for 
ejectment cannot be passed. AIR 1971 
SC 2213 and AIR 1972 Raj 238, Rel. on. 


(Paras 9, 12) 

Cases Referred : Chronological Paras 

AIR .1974 Raj 136:1974 Raj LW 115 

" . (FB) 5 

. AIR 1974 Raj 43:1973 Raj LW 615 5 

AIR 1972 Raj 238 -> 11 
ATR 1971 SC 2213:1972 AN LJ 376 


sk. 10, 11 
1969. Raj LW 315 6 
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1969 WLN (Part I) 257 (Raj) 

(1968) Civil Revn. No. 446 of 1967, DI. 
19-9-1968 (Raj), Padamchand v, Kunj- 
beharilal 5 


M. M. Vyas, for Appellant; N, N, 
Mathur, for Respondent, 


JUDGMENT :— In this second appeal, 
arising out of a suit for eviction of a 
tenant from the rented premises, learn- 
ed counsel for the tenant appellant has 
made two submissions: His first conten- 
tion is that the . expression “the first 
date of hearing” occurring in sub-sec- 
tion (4) of Section 13 of the Rajasthan 
Premises (Control of Rent and Eviction) 
Act, 1950 (hereinafter referred to as 
‘the Act’) should be construed as the 
date on which the Court applied its 
mind to the facts of the case and fram- 
ed the issues and not the -date fixed for 
appearance in the summons issued to the 
defendant, The second contention of 
learned counsel is that the trial Court 
failed to determine the amount payable 
by the tenant in accordance with the 
provisions of sub-section (5) of Sec. 13 
of the Act and the amount, deposited by 
the tenant towards arrears of rent and 
interest thereon, was withdrawn by the 


landlord plaintiff on July 31, 1969, dur- 


ing the pendency of the suit without 
any demur and as such the plaintiff 
should be deemed to have waived the 
objection that- the amount was not de- 
posited on the first date of hearing. 

2, The necessary facts which have led 
to the aforesaid controversy may be 
mentioned here. The plaintiff landlord 
filed the ‘suit for eviction on October 18, 


1968, on three grounds, inter- alia :— 


(i) personal necessity of the landlord 
for the suit premises; - 
(ii) damage was caused to the’ premises 


by the.tenant, and 


(iii) the tenant had omae defaults 
in payment of rent, 


3. The questions relating to reasonable 
and bona fide personal necessity of the 
landiord for the suit premises and da- 
mage to the premises by the tenant were 
decided against the plaintiff landlord by 
the trial Court and those questions were 
not contested by the plaintiff in the 
first appeal, nor any contest was raised 
in respect of those questions before m€ 
in this second appeal. So the question 
which survive is as to whether the 
tenant committed defaults in payment 
of rent. The trial Court held that as 
the tenant had not deposited the arrears 
of rent together with interest thereon, 
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on the first date fixed for hearing of the 
suit, the defendant tenant could not take 
benefit of the provisions of sub-secs. (4). 


and (5) of Section 13 of the Act, as they 
It was also. 


stood at the relevant time: 
held that the rent was in arrears. for 
more than 6 months on the date of in- 
stitution of the suit, as such the tenant 
was held to be a defaulter and a .decree 
for ejectment was passed against him 
on that ground. The -first appellate 
Court also took. the same view and the 
plea of waiver, which was also advanced 
before him did not find favour with. the 
first appellate Court, 


4. The first date fixed in the suit was 
December 19, 1968. On that day, coun- 


sel for the defendant appeared, filed his 
sought an adjourn-~ 


Vakalatnama and 
ment for filing the written statement. 
The next date fixed was January 16, 
1969. On the last mentioned date, the 
defendant tenant filed his written state- 


ment and also filed. two applications. In 


one of the applications it was stated - 
that as there was a dispute regarding 
the rate and amount of rent, the court 


should determine the amount payable 
to the landlord in respect of arrears of 
rent and interest thereon, so that the 
tenant may be able to deposit the amount. 
This application was obviously made 
under sub-sec. (5) of Section 13 of the 
Act. The other application was made 
under sub-section (4) of Section 13 of 
the Act, in- which the defendant tenant 
stated that he was depositing a sum of 
Rs. 500/- towards arrears of rent and in- 


terest thereon and whatever amount the 


court thought- proper may be paid to 
the plaintiff out of the said deposit. On 
this application, the trial court passed 
an order on January 16, 1969 itself. dir- 
ecting that the amount of Rs. 500/- may 
be deposited. Thereupon the defendant 
tenant proceeded to deposit the amount 
of Rs. 500/-. After some adjournments, 
the application under Section 13 (5) of 
the Act was considered by the trial 
court on March 17, 1969. The trial 
court took notice of the fact that there 
was a dispute between the parties about 
the rate of rent, because the plaintiff 
demanded rent at the rate of Rs. 10/- 
per month, while the defendant alleged 
that the rent was Rs. 60/- per year; and 
further he claimed that rent upto Auz. 
1968 was paid, but the plaintiff claimed 
that rent was due from November 25, 
1962. But the trial court merely direc- 

ted the tenant to make payment of rent 
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during the pendency of the suit at the 
rate of Rs..10/- per month up. to the 15th, 
day of each calendar month. After the 
trial was over, the suit was decreed as 
already mentioned above on the ground 
of defaults in payment of rent. 

5. So far as the first. question is 
concerned, the matter has been agitated 
and has been decided on several occasions 
by this Court. In Rampal v. Manager, 
Sasta Sahitya Press Ltd., , 1973 Raj LW 
615: (AIR 1974 Raj 43) S. N., Modi J. 
following the decisions in Padamchand 
v. Kunjbeharilal. (Civil Revn. No, 446 of 
1967 decided on 19-9-1968), Surajbhan 
v. Chander’ Prakash (Civil Revn. No, 434 
of 1968 decided on  16-12-1968)* and 
Mangalram v. Smt, Chandrawati_ Devi 
(1969 WLN (Part I) 287) held that 
the expression “first day of hearing”, 
appearing in sub-section (4) of Section 13 
of the Act, referred to the date for which 
the summons were issued to the defen- 
dant’ for settlement of issues. This de- 
cision was affirmed by a Full Bench of 
this Court in Martin & Harris (P) Ltd. 
v.: Prem Chand, 1974 Raj LW 115: (AIR 
1974 Raj 136). It was observed in Martin & 
Harris case, AIR 1974 Raj 136 (FB), that 
by a long series of decisions it was held 


-by this Court that the expression “first 


day of hearing’ appearing in sub-sec. (4) 
of Section 13 of the Act referred to the 
date for which the summons were issued 
to the defendant: for settlement of issues 
and that the Full Bench saw no reason 
to ' depart from this long accepted in- 
terpretation. JI have no reason for not 
following the aforesaid Full Bench deci- 
sion and as such I hold that in the pre- 
sent case, the first day of hearing was 
for which the sum- 
mons were issued to the defendant, The 
the defendant sought an 
adjournment on that day and filed his 
written statement on the next date, 


that is, on January 16, 1969 was imma- 


terial and the same could not change 
the first day fixed for hearing of the 
suit, 

6. However, the present case is not 


-covered by sub-section (4) of Section 13 


of the Act, It is not contested before me 
also that there was a dispute between 
the parties about the amount ‘of arrears 
of rent. As a matter of fact, as noticed 
by the trial Court in 
March ‘17, 1969, the dispute between the . 


parties related both to the rate of rent , 


and also the period for which the ‘rent 
*Reported in 1969 Raj LW 315 l 


~ 


its order dated . 


ew 
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was due; while the plaintiff alleged that 
the rent had not been paid since Novem- 
ber 25, 1962, and was payable at the 
rate of Rs. 10/- per) month, the defen- 
dant asserted that he had paid rent up to 
August 1968, and that rent was payable 
at the rate of Rs. 60/- per annum for 
the premises in dispute. Thus there was 
undoubtedly a dispute as to the amount 
of rent payable by the tenant. This dis- 
pute was apparent, as soon as the de- 
fendant filed his written statement -and 
took the plea that the agreed rate of 
rent was Rs. 60/- per annum and that 
he had paid rent up to August 1968 to 
the plaintiff. Sub-sections (4) to (7) of 
the Act, as they stood at the relevant 
time ran as follows :— 


"(4) In a suit for eviction on the 
ground set forth in clause (a) of sub-sec- 


tion (1), with or without any of the 
other grounds referred to in that sub- 
section, the tenant shall, on the first 


date of hearing or on or before such 
date as the Court may, on an application 
made to it, fix in this behalf, or within 
such time, not exceeding two months, as 
may be extended by the Court, deposit 
in Court or pay to the landlord an 
amount calculated at the rate of rent at 
which it was last paid, for the period 
for which the tenant may have made 
default including the period subsequent 
thereto up to the end of the month pre- 
vious to that in which the deposit or 
payment is made together with interest 
on such amount calculated at the rate ot 
Six per cent per annum from the date 
when any such amount was payable 
up to the date of deposit and shall there- 
after continue to deposit or pay, month 
by month, by the fifteenth of each suc- 
ceeding month a sum equivalent to the 
rent at that rate, 


(5) If in any suit referred to in sub- 
section (4), there is any dispute as to 
amount of rent payable by the tenant, 
the Court shall determine, having regard 
to the provisions of this Act, the amount 
to. be deposited or paid to the landlord 
by the tenant, within 15 days from the 
date of such order in accordance with 
the provisions of sub-section (4), 


(6) If a tenant fails to deposit or pay 
any amount referred to in sub-sec. (4) 
or sub-section (5) on the date or within 
the time specified therein, the Court 
shall order the defence against eviction 
to be struck out and shall proceed with 
the hearing of the suit, 
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(7) If a tenant makes deposit or pay- 
ment as required by sub-section (4) or 
sub-section (5) no decree for eviction on 
the ground specified in clause (a) of sub- 
section (1) shall be passed by the Court 
but the Court may allow such costs as 
It may deem fit to the landlord, 


Provided that a tenant shall not be 
entitled to any relief under this sub-sec- 
tion if having obtained such benefit or 
benefits under Section 13-A in respect 
of any such accommodation if he again 
makes a default in the payment of rent 
of that accommodation for six months.” 


T. Sub-section (4) of Section 13 of the 
Act’ was. applicable to cases in which 
there was no dispute between the par- 
ties about the amount of rent payable 
by the defendant to the plaintiff land- 
lord. But in cases where there was a 
dispute about the amount of rent pay- 
able by the tenant sub-section (5) was 
attracted and in such cases, the Court 
was bound to determine the. amount 
which was to be deposited by the tenant 
or to be paid by him to the landlord and 
the tenant was thereafter bound to de- 
posit such amount, within fifteen days 
from the date of the order of the court 
determining the amount payable. In 
the present case, although the tenant 
defendant had made an application under 
sub-section (5) of Section 13 of the Act, 
requesting the trial court to determine 
the amount payable by him towards ar- 
rears of rent and interest thereon, yet 
the trial court by its order dated March 
17, 1969 failed to determine the amount 
so payable. It only proceeded to direct 
the defendant to make payment of future 
rent, during the pendency of the suit, 
month by month at the rate of Rs. 10/- 
per month. It was the duty of the trial 
Court in such a case, wherein a dispute 
was raised about the amount of rent 
payable by the tenant, either relating 
to the rate of rent or the period for 
which rent was due or both. The pro- 
visions of sub-section (5) of Section 13 
of the Act, as they then stood, were 
imperative in nature and the Court was 
bound to determine the amount, once 
the dispute was brought to its notice 
about the amount of rent payable by the 
tenant. The expression used in sub-sec- 
tion (5) is “the Court shall determine” 
and, therefore, in case of dispute about 
the amount of rent payable by the 
tenant, the Court had a responsibility to 
determine the amount payable towards 
arrears of rent and interest thereon by 
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the tenant, Once the amount was so 
determined, the tenant was liable to 
make payment of the same to the land- 
lord or to deposit the said amount in 
the Court within 15 days from the date 
of the order, He was also thereafter 
bound to make payment of rent month 


by month. In the present case, the trial- 


Court merely passed a partial order, in 
compliance with the provisions of sub- 
section (5) of Section 13 of the. Act on 
March 17, 1969, although it took notice 
of the existence of the dispute between 
the parties about the _ amount of rent 
payable by the tenant. Instead of deter- 
mining the amount of arrears of rent and 
interest thereon, it only directed the 
tenant to make payment of future rent, 
during the pendency of the suit, at the 
rate of Rs. 10/- per month. In the ab- 
sence of any determination by the Court 
of the amount of rent payable by the 
tenant, the defendant was unable to de- 
posit such amount along with interest 
thereon within 15 days, as envisaged in 
sub-section (5) of Section 13 of the Act 


8 However, in the present -case the 
defendant deposited Rs. 500/- on January 
16, 1969, as already stated above. Pro- 
bably the plaintiff landlord also thought 
that the said amount was sufficient, as 
in the suit filed on October 18, 1968, 
only a sum of Rs, 360/- was claimed in 
the plaint towards arrears of rent for a 
period of three years. After the institu- 
tion of the suit, five more months had 
passed when the trial Court passed its 
order dated March 17, 1969. As such 
the plaintiff could have claimed Rupees 
410/-. towards arrears of rent, adding 
Rs. 50/- as rent for five months, at the 
rate of Rs. 10/- per month, to the sum 
of Rs, 360/- claimed in the suit. The 
defendant had deposited Rs, 500/- on 
16-1-1969 which was more than the 
amount which the plaintiff could have 
claimed towards arrears of rent and ap- 
parently included interest on such 
amount. The plaintiff filed an application 
on July 18, 1969, seeking permission of 
the Court to withdraw the amount of 
Rs. 500/~ along with Rs. 90/- deposited 
by the defendant subsequently, The trial 
Court allowed the plaintiff to withdraw 
the said amount of Rs.. 590/- and the 
same was actually withdrawn by the 
plaintiff on July 31, 1969. Thus the plain- 
tiff had withdrawn the amount which 
was clearly more than the arrears of 
‘rent due up to the date of such withdra- 
wal, It is on the basis of this with- 
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drawal of the sum of Rs. 500/- by the 
plaintiff that the argument of waiver 
has been advanced before me and it is 
contended that the amount of Rs. 500/- 
represented not only arrears of rent but 
also interest thereon and the plaintitf 
also thought that the amount was pay- 
able in accordance with the provisions of 
Section 13 (4) and (5) of the Act and 
as such he withdrew the said amount. 
Learned counsel argued that after the 
withdrawal of the aforesaid amount on 
July 31, 1969, the plaintiff could not 
have taken the stand that there wag not 
compliance of the provisions of Sec- 
tion 13 (4) or 13 (5) of the Act on the 
part of tenant on the ground that the 
amount of arrears of rent and interest 
thereon was not deposited on the first 
date of hearing of the suit or that an 
application was not made for giving time 
to the tenant to deposit the amount of 
such arrears of rent etc. As a matter of 
fact, sub-section (5) of Section 13 of fhe 
Act does not make it obligatory upon 
the tenant to make an application under 
that provision on the first date of hear- 
ing of the suit, to determine the amount 
which was to be deposited or paid by the 
tenant. The duty is cast upon the Court, 
by the provisions of sub-section (5) of 
Section 13 of the Act, in such cases 
where it appears to the Court that there 
was a dispute between the parties re- 
arrears of rent 
payable by the tenant. Such dispute can 
obviously come to the notice of the Court 
only when the defendant files his writ- 
ten statement. It is only at that stage 
that the court is required to determine the 
amount of arrears of rent payable by 
the tenant along with interest thereon. 
9. In the present case, there being no 
determination under sub-section (5) of 
S. 13 of the Act, the tenant was not bound 
to make any deposit. However, whatever 
amount was considered proper by him 
to be payable towards arrears of rent 
and interest thereon, was deposited and 
the same was withdrawn by the plaintiff 
landlord willingly and. there was no 
demur or protest. The plaintiff did not 
raise any dispute that the amount depo- 
sited by the tenant was short or insuf- 


- ficient. In such circumstances, the plain- 


tiff landlord must be deemed to have 
waived his right, if any, to take benefit 
of the ground of defaults in payment of 
rent, As a matter of fact, the fault did 
not lie with the defendant but the trial 
Court erred in failing to perform its 
duty of determining the amount of ar- 
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rears of rent along with interest, as 
envisaged in sub-section (5) of Section 13 
of the Act. Moreover, the defendant- 
_ -tenant appears to have been misled by 
the conduct of the plaintiff in applying 
for and withdrawing the amount deposi- 
ted by the tenant in accordance with the 


provisions of Section 13 (5); sub-sec, (7) 


of Section 13 of the Act provides that if 
a tenant makes a deposit or payment, as 
required by sub-section (4): or (5), no 
decree for eviction on-the ground spe- 
cified in’ clause (a) of sub-section (1) of 
. Section ,I3 of the Act can be passed by 
the: Court, As I have already pointed 
out above, sub-section (4) was  inappli- 
cable to the facts of the present case. as 
there was a dispute between the ‘parties 
regarding the amount of arrears of rent. 
In these circumstances, the. amount 
which the tenant thought proper, with- 
out determination in accordance with the 
provisions of sub-section (5) of Sec. 13, 
was deposited by him and the same was 
willingly ‘withdrawn by the landlord 


plaintiff. Thus: the tenant’ had complied 


with- the provisions of sub-section (5) of 
Section 13-of the Act and, therefore, a 
decreé for ejectment on the -ground of 
defaults in payment of rent - could not 
have been passed against’ the defendant, 


10. In Lachoo: Mal v. Radhe . Shyam 
AIR 1971 SC 2213 it. was held, that 
every one has a right to waive and to 
agree to waive the advantage of a law 
or a rule, made solely for the benefit 


‘and -protection of the individual: in - his- 


private capacity which may be dispens- 
ed with without infringing .any public 
right or public policy. It was observed 
by their Lordships of the Supreme Court 
in the aforesaid case that if a particu- 
lar owner: of property did not wish to 
avail of the benefit of a provision of the 
Rent Control Act, there was no bar 
created by it in the way of his waiving 
or giving up or obtaining the advantage 
or the benefit contemplated by the pro- 
vision, No . question of policy, much 
less ‘public policy, was involved.in such 
-- matters and such a benefit or advantage 
could always be waived. - The case’ be- 
:fore their Lordships related to the wai- 
‘ver by the landlord of a 
Uttar Pradesh Rent Control Legislation, 
exempting -buildings or parts of build- 
ings erected or constructed on.or after 
- January. 1,.1951 from the 
that Act. The. landlord im 
case wanted” to construct rooms 
on the upper storey of . the . shop. 
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which wasin occupation of the tenant. 
The construction could possibly be 
made only if the tenant vacated the- 
shop for some ‘period. The parties, 
therefore, entered into an agreement 
that the shop would be vacated by the 
tenant for a short duration, on the con- 
dition that as soon as the required con- 
struction on the upper storey would be 
completed, the tenant would be restored 
possession of the shop. After the con- 
struction was made,. the tenant resumed 
possession of the shop but the landlord 
did not accept payment of rent and filed 
a suit for eviction after terminating the 
tenancy. A pled was raised on behalf 
of the landlord in that suit that in terms 
of Section 1-A of.the Act, a part of the 
building having been reconstructed, the 
premises were exempted from the pro- 
visions of the Rent Control. legislation 
and the tenant was not entitled to pro- 
tection. Their Lordships of the Supreme 
Court rejected the contention of the 
landlord and observed that Section 1-A 
was merely in the nature of an exemp-' 
tion granted in favour of the landlords 
and conferred benefits upon them, which 
they could give up or waive by agree- 
ment or contractual arrangement and 
that there was nothing unlawful in such 
an agreement, nor there was any ques- 
tion of public policy involved therein, - 


11. The decision of their Lordships of 
the Supreme Court in Lachoo Mal’s casa 
AIR 1971 SC 2213, were followed by 
Jagat Narayan Chief Justice as he then 
was, in Bundu v. Hashmat, AIR 1972 
Raj 238. It was observed in that case 
that the.Act was no doubt enacted to 
give - protection to the tenants,. who. con~“ 
stituted a weaker section of the society, 
needing such protection and‘ that such: 
provisions of the Act which gave protec- 
tion to the tenant cannot be allowed lo- 
be waived. But those provisions of the 
Act which conferred benefits upon the 
landlord could be waived by the - latter: 
It was pointed out that. there. was no 
prohibition against ‘contracting out of 
the statute, so far as the- provisions of 
Section 13 (4) and (5) of the Act, are 
concerned.. But the provisions of sub- 
section (1).of Section 13 arè couched in 
prohibitory language and a Court can-. 
not pass. a decree for ejectment of a 
tenant, so long as he is ready and will- 
ing to pay rent to the full extent allow- 
able by the Act, unless one or o'her 
of the conditions specified in the various 
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clauses of sub-section (1) of Section 13 
is specified, l 

12. The same principle is applicable 


to the facts of the present case also as 


the landlord plaintiff could ‘have waived - 
his right for a strict compliance of the. 


‘provisions of sub-section (5) of Sec.- i3 
of the Act and for determination of the ` 
amount payable by the tenant, even 
after deposit or payment thereof by the 
tenant. But as the landlord plaintiff ap- 
parently felt satisfied in the present 
case with the amount deposited by the 
tenant and withdrew the same without 
any demur, it should be presumed that 
the plaintiff thought that the amount 
deposited by the tenant was 
to cover the amount payable for arrears of 
rent and interest thereon, In the circum- 
stances narrated above, the plaintiff 
must be deemed to have waived his right 
for seeking eviction of the tenant on the | 
ground of defaults in payment of rent. 
It must be assumed, in the circumstances 
of this case, that: the deposit of Rs. 500/- 
was made by the tenant in compliance 
with the provisions of sub-section (5) 
of Sec. 13 of the Act. As no grievance - 
was made by the plaintiff that sub- 
sequent rent during the pendency of 
the suit was not paid month by month 
the provisions of sub-section (5) were 
complied with and a decree for eviction 
could not -have been passed in view of 


the provisions of sub-sec, (7) of Sec- 
tion 13 of the Act, 
13. I, therefore, ‘allow the appeal, 


set aside the judgment and decree pass- 
ed by the two courts below and dis- 
miss the plaintiff's suit for ejectment. 
However, in the circumstances l 
ease, the parties are left to bear their 
own. .costs, `. paT 
Pi Appeal allowed. 
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M/s. Himalayan Rasayan Private Limit- 


ed, Petitioner v. Maharashtra Electricity 
Board, Non-Petitioner. - 

Civil Revn: Petn, No. 45 of 1980. Dj- 
J1-11~1980.* 


Rajasthan Court-fees and Suits Valua- 


tion Act (23 of 1961), Ss. 23 (1), 24 (e), 
38 — Court-fee payable — Suit for de- 
claration that the contract in question 


*Against order of S. R, S. Baiwa, Addl 
Nist. J., Udaipur, D/- 26-11-1979. 
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Cases ‘Referred | 


of the 
1967 Raj LW 401 


"AIR 1954 Raj 170 
' ` AIR 1932 All 524: 1932 All LJ 221 
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stands cancelled and the plaintiff is not 
liable to pay damages claimed by. the 
Te — Court-fee payable is under 
S. 24 (e) 2 
- Where the plaintiff in a suit prayed 
for declaration that the contract in ques- 
-tiori stood cancelled or revoked and- a` 
‘declaration that the plaintiff. was not li- 
able.to pay any damages claimed by the 
defendant it was held that the first relief 
could not by any stretch of imagination 
be held for cancellation of a.document. 
That the letter of demand for damages 
by itself did not create or purport to 
ereate any right or interest in the pro- 
perty. There was also no prayer for the 
cancellation of any document relating to 
the contract, The relief was only for a 
declaration. The case was therefore not 
envered by Section 38 of the Act. AIR 
1972 Raj 127 and AIR 1974 Raj 69, Rel. 
on; AIR 1975. Delhi 270; AIR 1932 All 
524 and AIR 1964 Madh: Pra 9, Dist. 
(Para 4) 
Claim for damages made bv the defen- 
dant’ is not a moveable property and the 
‘suit is not covered by Section 23 (1) of 
the Act. The suit was only for a decla- 
` ration tha: the contract stood cancelled 
and the Court-fee payable was under. 
Section 24 (e) of the Act and the plain- 
tiff had discretion to value his relief. 
AIR 1978 SC 802, Ref; AIR 1971 SC 530 
and 197 Raj LW 401, Rel on. 
(Paras 7, 8, q) 
; : Chronological Paras . 
AIR 1978 SC 802 
AIR 1975 Delhi 270 
AIR 1974 Raj 69: 1973 Raj LW 595 
AIR 1973 SC 2384 
AIR 1972 Raj 137 -~ 
AIR 1971 SC 530 


AIR 1964 Madh Pra 9 


Da 
CI h <a bh a o o 


123 La, 717, Standard Marine Insurance 
Co. v. Board of Assessors 7 
A, K. Mathur, for Petitioner; D. L 

Mehta, for Non-Petitioner. 

ORDER :— The revision petition is 
preferred against. the order, dated Nov- 


~ ember 26-1979 of learned Additional 


District Judge, Udaipur, whereby, Issue . 


-No. 7 with regard to the sufficiency of 


the court-fee was decided 
petitioner-plaintiff. 

2. Briefly stated the facts are these.. 
The petitioner filed a suit against -the 


against the 


‘non-petitioner and it was averred in the- 
plaint that the petitioner 


submitted a 
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tender for supply of 5,88,000 metres Gal- 
vanised Iron (Mild Steel) pipes lignt 
class 20 mm. diameter. The petitioner 
received a letter, dated May 5, 1973 by 
the non-petitioner for confirmation of 
various conditions with regard to the 
said offer. The petitioner, by its letter, 
dated May 9, 1973 made certain counter 
offer regarding the supply of the said 
G. I. Pipes and accepted the non-peti- 
tioner standard penalty clause subject to 
force majure. By its letter, dated July 9, 
1973 the tender was accepted but all the 
terms and conditions of the petitioner’s 
counter offer, dated May 9, 1973 were 
not accepted. It is further averred that 
by the letter, dated July 9, 1973 the 
non-petitioner did not agree to all the 
terms of the petitioner and therefore, no 
concluded contract came into existence 
between the parties, On 16-7-1973, the 
petitioner specifically repudiated the 
contract. Thus, no concluded contract 
came into existence between the parties 
and in the alternative, the same was 
“revoked on July 16, 1973. The petitioner 
received letter, dated September 23, 1973 
asking him to supply G. I. Pipes as per 
contract, dated July 9, 1973. The peti- 
tioner replied that the contract already 
stood cancelled. Thereafter, the non- 
petitioner demanded a sum of Rw 
pees 1,39,660/- being the amount of extra 
expenditure involved in the purchase of 
G. I. Pipes under clause 18 of the Con- 
tract, dated July 9, 1973. According to 
the plaintiff, the delivery period was 3-4 
months and the non-petitioner was not 
entitled to make any risk purchase on 
or about 8th of August, 1973. The fol- 
lowing reliefs were claimed by the peti- 
tioner :— 


(a) A declaration that the contract 
and/or order, dated 9th July, 1973 be- 
tween the plajntiff and the defendant as 
pleaded in paragraph 5 hereof stands 
cancelled and/or revoked on and from 
16th July, 1973, 


(b) A declaration that the plaintiff is 
not liable to pay to the defendant any 
amount as damages or as alleged in the 
said letter, dated 23rd September, 1979 
as pleaded in paragraph 11 thereof. 
The suit was valued for the purposes of 
` court-fees and jurisdiction at Rs. 10,099/- 
The non-petitioner took an objection 
that the suit should be valued at Ru- 
pees 1,39,660/- and court-fees ought to 
have been paid accordingly. Learned Ad- 
ditional District Judge held that the suit 


Himalayan Rasayan Pvt, Ltd. v. Maharashtra Electricity Board 


A.I. R. 


was governed by Section 38 of the 
Rajasthan Court-fees and Suits Valuation 
Act, 1961 and, therefore, the petitioner 
should have valued the suit at Ru- 
pees 1,39,660/- and paid the court-fees 
accordingly, 

3. I have heard the learned counsel 
for the parties, and perused the record 
of the case carefully. 

4. It is argued by the learned counsel 
for the petitioner that the suit has been 
rightly valued under Section 24 (e) of 
the Rajasthan Court-fees and Suits Valu- 
ation Act (hereinafter referred to as ‘tha 
Act’), while the learned counsel for the 
non-petitioner supported the order of 
the trial court and vehemently contend- 
ed that the suit is governed by Sec. 38 
of the Act and mainly relied upon the 
case Ratlam Straw Board Mills Private 
Limited v, Union of India (AIR 1975 
Delhi 270). I have considered the rival 
contentions and my decision is to the 
Following effect. Sections 38 and 24 (e) 
of the Act are as under:— 

“S. 38. Suits for cancellations of 
decrees, etc. — : 


(1) In a suit for cancellation of a 
decree for raoney or other property hav- 
ing a‘money value, or other document 
which purports or operates to create, 
declare, assign, limit or extinguish, whe- 
ther in present or in future, any right, 
title or interest in money, moveable or 
immoveable property, fee shall be com- 
puted on the value of the subject-matter 
of the suit, and such value shall be 
deemed to be—~ 

(a) if the whole decree or other docu- 
ment is sought to be cancelled, the 
amount or value of the property for 
which the decree was passed or other 
document was executed: and 


(b) if a part of the decree or other 
document is sought to be cancelled, such 
part of the amount or value of the pro- 
perty. j oe 
_ (2) Tf the decree or other document is 
such that the liability under it cannot be 
split up and the relief claimed relates 
only to particular item of property be- 
longing to the plaintiff or to the plain- 
tif?s share in any such property, fee shall 
be computed on the value of such pro- 
perty or share or on the amount of the 
decree, whichever is less, _ i 

Explanation— A suit to set aside an 
award shall be deemed to be a suit to 
set aside a decree within the meaning 
of this section.” . 
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. 
we 


a suit for a declaratory decree or order, 
whether | 
relief, not falling under Section 25~ - 
(a) to (d).. re ne Sesh. Caled 
(e) in othër. cases, whether the subject- 
matter of the suit is capable of valua: 
tion or not; 


valued in the plaint, subject to a mini- 
mum fee of twenty-five rupees.” 


It is also well settled that the allega- 
tions in the plaint have to be consider- 
substance. 
It was thus ob-, 


ed as a whole to find out the 
of the relief asked for. 
served in Shamsher Singh v. Rajinder 


Prashad (AIR 1973 SC 2384 at p. 2386): 


"As regards the main question - that 
arises for decision it-. appears to us that 


while the .court-fee payable on-.a plaint. 
decided on the basis. 


is certainly to be 
of the allegations and the prayer in the 
plaint and the question whether the 
plaintiff’s suit will have'to fail for fail- 
ure to ask for consequential relief is of 
no concern to the Court at that stage, 
the Court in deciding the question of 
court-fee should look into the allega- 
tions in the plaint to see what is the 
substantive relief that is asked for. Mere 
astuteness in drafting the plaint will not 













relief asked for,” TAI 


court came to the conclusion that the 
suit was for cancellation of any doci 
ment, which purports or operates fo 
create, declare, assign, limit or extin- 
guish whether in present or in future, 
any right, title in ‘money, moveable or 
immoveable property. The relief— (a) 
claimed by. the petitioner is that the con- 
tract, dated July 9, 1973 stood cancelled 
or revoked. This, relief by any stretch 
of imagination cannot be said to be one 
for cancellation of a document, Relief 
(b) claim in the plaint is for a decla- 
ration that the plaintiff is not liable to 
ay any damages for the reasons plead- 
ed in. para 11 of the plaint. This relief 
is again for declaration, pure and sim- 
ple. 
learned counsel for the non- petitioner 
that in substance, the reliefs claimed 
were for cancellation of the contract and 
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io 


Himalayan Rasayan Pvt... Ltd.. v. 


Section 24- (e) „Suits for declaration —— x 


with or.. without consequential. 


fee shall be computed on 
the amount at which the relief sought is 


be allowed to stand'in the way of the. 
court looking at the Substance of the 


I fail to understand how , the trial 


It was sought to be argūed by the’ 


the ‘letter of demand, dated Sept. 23, 
1975 issued. ‘by the non-petitioner., I am 
not impressed by this argument, ” _ This 
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-letter of demand by. itself. does not pur- 


port .or .operate to create any right ot 
interest in the property.in favour of the 
non-pétitioner. It is nothing but a claim 
for damages and unilateral in character. 
There is also no prayer for the. cancel- 
lation of any document relating to the 
contract. The relief claimed is for decla- 
ration that no concluded contract came 
into existence or in the alternative, it 
stood revoked. The principle is that 
when a plaintiff seeks to establish a 
claim in himself and cannot get that 
claim without removing a hurdle such 
as a decree or a deed to which, he is a 
party or by which he is bound, then his 
suit in substance is for cancellation, 
though it may have been framed as a 
suit for declaration: The law has been 
thus enunciated in the following auth- 
orities :— 

(1) ‘Lal Singh v. Tejsingh (AIR 1972 
Raj 137) (at p. 137) — 

"In a suit by sons to. get a declara- 
tion of their title to the property and 
avoid its sale by their father during 
their minority in contravention of sub- 
section (2) of the -Hindu Minority and 
Guardianship -Act (1956) and  voidahle 
under sub-section (3) at their instance, 
they. must get the sale deed cancelled. 
Such a suit though for declaration is m 
substance a suit for cancellation of sale 
deed -and falls under this section and not 
under Section 7 (2) (a). of the Act and 
where the value of the property sold is 
Rs. 24,000/- it falls beyond the pecuniary 
jurisdiction of Civil Judge and has to be 
filed in the court of the District Judge.” 


(2) Shantilal. Agarwal v. Rama Bai 
(1973 Raj LW 595): (AIR 1974 Raj 59 
at p. 71) — 

“Two cases of this Court, Lal Singh v. 
Tejsingh (AIR 1972 Raj 137) and Sukh 
Lal v. Devi Lal (AIR 1954 Raj 170), have 
also been brought to my notice by the 
learned counsel for the non-petitioners. 
They deal generally with the principles 
to be kept in view for deciding the quès- 
tion whether the prayer is only decla- 
ratory or in fact consequential. In Sukh 
Lal v, Devi Lal it was observed that, there 
is difference between a suit for cancel- 
lation of an instrument and one for de- 
claration that the instrument is not 
binding on the plaintiff. When the plain- 
tiff seeks to. establish a title in himself 
and cannot establish that title _ without , 
removing’ an insuperable obstacle such 
as a decree or a deed to which. he has 


i sa 
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been a party or by which he is other- 
wise bound, then quite clearly he must 
get that decree or deed cancelled and his 
suit is in substance a suit for cancellation 
of the decree or deed notwithstanding 
the fact that the suit may have been 
framed as a suit for a declaration. On 
the other hand, when the plaintiff is 
seeking to establish a title and finds 
himself threatened by a decree or trans- 
action between third parties, he is not 
in a position to get that decree or deed 
cancelled in toto and the proper remedy 
for him in such a case is to get a decla- 
ration that the decree or deed is invalid 
so far as he himself is concerned, He 
may sue for a mere declaration to that 
effect and need not sue for cancellation 
of the decree or deed.” 

The following authorities relied upon by 
the learned counsel for the non-peti- 
tioner are clearly distinguishable. In 
Ratlam Straw Board Mills Private Limit- 
ed v. Union of India . (AIR 1975 Delhi 
270), it was held that the court-fee 
payable is ad valorem on the value. of 
the substantive relief of injunction, This 
case does not help the case of the non- 
petitioner because court-fee in a suit 
for injunction under Section 26 of the 
Act is to be paid on the amount at 
which, relie? is valued. 

- 5. In Padarath Tewari v, Dulhin 
Tapesha Kueri (AIR 1932 All 524), the 
suit was to avoid a mortgage deed and 
subsequent final decree passed on the 
basis of the deed and it was held that 
the suit was for cancellation of a decree. 

6. In Badrilal Bholaram v., State of 
M. P. (AIR 1964 Madh Pra 9) the suit 
was for declaration and consequential 
relief of injunction to avoid a liability 
of specified amount sought to be impos- 
ed by a deed or decr@e and, therefore, 
it was held that the plaintiff could not 
be allowed to put arbitrary value on the 
relief of injunction claimed by him. 

T. It is next argued by learned coun- 
sel for the non-petitioner that the peti- 
tioner could not value his reliefs arbi- 
trarily and courts can interfere in cases 
of such arbitrary valuation. Various 
authorities were brought to my notice. 
However, as far as this Court is con- 
cerned, the controversy stands conclud- 
ed by. the cbservations made in Daulat- 
ram v. State of Rajasthan (1967 Raj LW 
401), wherein, it was thus held and the 
plaintiff has the unfettered discretion to 
value the relief :— 

‘In view of the aforesaid reasons, we 
are on the whole definitely inclined to 


the view that the plaintiff has an un- 
fettered option to value his suit under 
Section 7 (iv) (c) of the Court-fees Act 
for the purposes of court-fees, and that 
it is not open to the courts to disturb 
such valuation, except in cases where 
the same may be found to be contrary 
to the rules made by the High Court, 
ii any, under Section 9 of the Suits 
Valuation Act. It is nobody’s case be- 
fore us that amy such rule-exists so far 
as our Court is concerned, We may also 
mention incidentally at this place that 
though the present controversy was not 
directly raised nor discussed there, this 
was the view expressed in the Bench 
decision of this Court in Sukhlal v. Devi- 
lal (AIR 1954 Raj 170) (supra) to which 
we have referred above and in which 
while pointing out the distinction be- 
tween the aa valorem court-fee payable 
under Article 1, Schedule 1 and that 
under Section 7 (iv) (c) the view was ex- 
pressed that according to Section 7 (iv) 
(c), ad valorem court-fee has to be paid 
on the amount on which the relief sought 
is valued in the plaint or memorandum 
of appeal; whereas Article 1, Schedule 1 
requires the court-fee to be paid on the 
amount or value of the subject-matter 
in dispute and that the difference be- 
tween the effect of the two provisions is 
this that while under the first provision 
it would be open to the plaintiff to put 
any arbitrary value upon the relief 
claimed by him, in the latter case, the 
value could not be arbitrary and must 
be put according to the value of the 
subject-matter in dispute.” 

It is argued by the learned counsel for 
the non-petitioner that the claim for 
damages made by the non-petitioner is 
property and the observations made im 
Madanlal ‘Dhartipakar’ v, Neelam San- 
jeeva Reddy (ATR 1978 SC 802) were 
brought to my notice. It was further 
submitted by learned counsel for the 
non-petitioner that right to claim dam- 
ages is a right choses in action. I am 
extremely doubtful whether right to 
claim damages for breach of contract is 
a property or a choses in action. It was 
thus observed in Madhav Rao Jivaji Rao 
v. Union of India (AIR 1971 SC 530) 
(at p. 557): 

“This old concept of property is no 
longer held to be true. Markby (#le- 
ments of Law 1871 6th Edn. p. 320) re- 
gards the hability of the promisor as 
itself a thing which is capable of being 
bought and sold, assigned and transfer- 
red and if of money value may itself be 


— 
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regarded as an object of ownership, An 
obligation according to him is as much 
ares as any other property and the only 
difference is in the mode of enjoyment. 
The creditor realizes this ownership by 
compelling the debtor to perform his 
obligation. As illustration he gives a 
catalogue of passive rights of ownership. 
Anson (Principles of Law of Contract) 
supports him by pointing out that an 
obligation is a right of control exercis- 
able by one person over others for acts 
which have a money value. 


The dynamic theory of obligations re- 
gards a deb as a claim to an equivalent 
in value to a floating charge against the 
generality of things which are the pro- 
perties of the debtor, From this is deve- 
loped the notion of a credit-debt where 
property rights arise from a promise, 
express or implied in respect of ascer- 
tained or readily ascertainable sums of 
money. Thus a debt or a liability to 
pay money passes through four stages. 
First there is a debt not yet due. The 
debt has not yet become a part of the 
obligor’s ‘things’ because no net liability 
has yet arisen, The second stage is when 
the liability may have arisen but is not 
either ascertained or admitted, Here 
again the amount due hasnot become a 
part of the obligor’s things. The third 
stage is reached when the liability is 
both ascertained and admitted. Then it 
is property proper of the debtor in the 
creditors hands. The law begins to re- 
cognise such property in insolvency, in 
dealing with it in fraud of creditor, frau- 
dulent preference of one creditor against 
another, subrogation, equitable estop- 
pel, stoppage in transit etc. A credit- 
debt is then a debt fully provable and 
which is fixed and absolutely owing, The 
last stage is when the debt becomes a 
Judgment-debt by reason of a decree of 
a Court. Thus an American Judge held 
| ‘outstanding uncollected accounts’ as pro- 
i perty; 


Standard Marine Insurance Co. 
| v. Board of Assessors, 123 La 717 at 
p. 720. It is because of this that the 


French Law includes such obligations in 
mobiles.” 


8. Therefore, the argument of learn- 
\jed counsel for the non-petitioner that 
the suit is for a moveable property and 
is covered by Section 23 (1) of the 
Act, is devoid of any force, because the 
claim for damages is not moveable pro- 
perty and is only for a declaration that 
ithe contract stood cancelled or revoked 
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and the plaintiff.is not liable to pay any 
damages for the reasons mentioned in 
para 11 of the plaint. Section 24 (e) of 
the Act is, therefore, applicable. 


9. Learned counsel also contended 
that the suit is governed by Section 24 
(d) of the Act because of prayer was for 
a declaration with reference to the pro- 
perty. I am again not inclined to agree 
with this contention because the claim 
for damages for breach of contract can- 
not be said to be a property, Moreover. 
it is extremely doubtful whether such 
a claim has a market value. 


10. For the foregoing reasons, the 
view taken by the trial court cannot be 
sustained and it committed material ir- 


` regularity in the exercise of its jurisdic- 


tion to decide issue No. 7 
petitioner. 

11. I, therefore, accept the révision 
petition and set aside the order of the 
trial court and decide issue No. 7 in 
favour of the plaintiff. 

Revision allowed. 


against the 
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Nand Lal, Appellant v. Ramjilal and 
another, Respondents. 


Second Appeal No. 
9-3-1981.* 

Transfer of Property Act (4 of 1882), 
S. 111 (d), (f) — Merger — Tenanted pre- 
mises —- Subsequent creation of usufruc- 
tuary mortgage in favour of tenant 
— Does not determine prior lease by 
merger — Mortgage deed expressly men- 
tioning delivery of possession — Tenant- 
mortgagee agreeing to pay market rent 
and not fixed rent -—— Held, prior lease 
was determined by express surrender, 

The creation of usufructuary mortgage 
of a property in favour of a person al- 
ready in occupation thereof as a lessee 
does not determine the prior lease by 
merger, (Para 10) 

The interests of the lessee and the 
lessor in the whole of the property 
cannot and do not vest in the same per- 
son, merely because that person, who 
was a lessee to start with, acquired the 


53 of 1978, D/- 


*Against judgment and decree of Om 
Prakash Jain, Dist, J., Sawai Madhopur 
at Gangapur, D/- 12-1- 1978. 
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mortgagee rights in the same property 
subsequently. Acquisition of mortgagee 
rights is not the same thing as acquisi- 
tion of the interests of the lessor in the 
whole of the property. To be able to 
claim that the lessee has acquired the 
interests of the lessor in the whole of 
the property, he has to acquire not 
merely the mortgagee rights, but also the 
right of redemption. Even after the 
creation of the lease and the usufructuary 
mortgage in that order, the lessor-cum- 
mortgagor is still left with the residuary 
estates of reversion and redemption. 
Under the circumstances, the interests 
of the lessee and the lessor in the whole 
of the property do not vest in the sam® 
person, and, therefore, the prior lease 
is not determined on the creation of the 
subsequent mortgage, (Case law discus- 
sed). (Para 10) 


In the instant case the landlord created 
a usufructuary mortgage in respect of a 
property already leased, in favour of the 
tenant. The mortgage deed executed by 
the landlord expressly stated that he has 
delivered possession of the mortgaged 
property to the tenant-mortgagee and 
agreed to pay to the tenant-mortgagee 
fixed interest on the mortgage amount. 
The tenant-mortgagee acknowledged by 
a separate deed that .he had taken pos- 
session. He however did not agree to 
pay any fixed rent but agreed that hê 
would pay the market rent. 


Held, the tenant-mortgagee had ex- 
pressly surrendered the lease before ac- 
cepting the mortgage. (Para 17) 

The express mention of delivery of 
possession and the stipulation that the 
tenant mortgagee would pay the market 
rent and not any fixed ré€nt clearly im- 
dicates that before accepting the mort- 


gage the tenant had surrendered the 
lease, _ (Para 17) 
Cases Referred : Chronological Paras 
AIR 1966 All 323 15 


AIR 1964 Raj 120: 1963 Raj LW 594 14 
AIR 1963 Raj 110: 1963 Raj LW 265 13 
(1902) ILR 24 All 487 11, 12 
(1898) Second Appeal No, 122 of 1898, 

D/- 20-12-1898 (Al}) 11 


S. B. Mathur, for Appellant: H, C. 
Rastogi, for Respondents. 


JUDGMENT :— This second appeal 
by the defendant from the appellate 
Judgment and decree, dated, January 12, 
1978, of the District Judge, | Sawai 
Madhopur, in affirmance of. the judgment 
and decree of the trial. Court,. dated, 


Nand Lal v. Ramijilal 


A. LR. 


April 4, 1975, was admitted by Kudal, J. 
in this Court on February 12, 1978, for- 
mulating a question of law as under: 


Whether on the execution of a usufruc- 
tuary mortgage by. the landlord in 
favour of a tenant, the relationship of 
landlord and tenant will come to an end 
or it would be merely put in suspension 
so that on the redemption of the mort- 
gage, the tenant mortgagee could remain 
in possession on the basis of the tenancy 
rights?. 


2. The material facts which are n9 
longer in dispute may be shortly stated 
here. Ramji Lal and Murari Lal (here- 
inafter called the mortgagors), who in- 
stituted the suit for redemption, giving 
rise to this second appeal, are owners 
of the shop in dispute which has been in 
possession of Nand. Lal the defendant- 
appellant, herein, since, 1943. To start with 
Nand Lal .(hereinafter called the mort- 
gagee), was given possession of this 
shop as a tenant on a rent of Rs.. 8/- 
per month. On June 27, 1955, the mort- 
gagee advanced Rs. 4500/- to the mort- 
gagors by way of loan. The mortgagors 
executed a mortgage-deed on the .even 
date, stating therein that the rate of in- 
terest agreed to by them was nine annas 
per cent per mensem, that they had de- 
livered. possession of the mortgaged shop 
to the mortgagee and that the mortgagee 
will retain possession and receive rents 
and profits accruing from this shop in 
lieu of interest. The mortgage-derd 
further recites that the mortgagee will 
be entitled to realise from the mortgagors 
the difference, if any, between the 
amount of monthly interest and the 
amount of monthly rent. The mortgagee 
also executed a separate deed on the 
even date mentioning therein that he had 
acquired possession of the shop as an 
usufructuary mortgagee, that a. sum. of 
Rs. 25/- per month as presumptive reat 
would be appropriated by him in lieu of 
interest, that if the market rent would 
fall below Rs. 25/- per month, notice 
thereof would be duly given to the mort- 
gagors who would in that case, be liable 
to make up the difference between the 


amount of interest payable and such 
lower market rent, and that if the 
market rent would exceed Rs. 25/- per 


month, the mortgagee would have the 
option to retain possession on payment 
of enhanced. market rent or deliver pos- 
session to a prosp€ctive tenant who may 
be willing to pay such rent and partly 





1981 


adjust the receipt of rent in lieu of m- 
terest. : 


3. One of the pleas raised by the 


mortgagee in answer to the mortgagors’ 
claim for redemption was that even if 
the mortgagors were to be allowed to 
redeem the mortgage in question, he 
would not be liable to be evicted from 
the shop in dispute because his lease- 
hold rights as they obtained before the 
mortgage would revive on the redemption 
of the mortgage to provide him the 
necessary shield of the Rajasthan Pre- 
mises (Control of Rent and Eviction) Act, 
1950, against eviction by the mortgagors. 


4. It appears that the mortgagors’ 
learned counsel countered this plea with 
an argument that on the creation of the 
usufructuary mortgage on June 27, 1955, 
the mortgagee’s leasehold: rights, as‘ they 
obtained before the mortgage, merged 
in his mortgagee rights, and that thus 
the leasehold rights stood extinguished 
altogether. In the alternative, counsel 
appear to have argued that, in any case, 
the earlier lease determined by express 
or implied surrender by the mortgageé 
at the time of the creation of the 
usufructuary mortgage in his favour. 

3. By its judgment, dated, April 4, 
1975, the trial Court held that it was 
proved in the facts and circurnstances 
of this case that by accepting delivery 
of possession of the shop as a usufruc- 
tuary mortgagee on June 27, 1955, and 
by executing a deed on the even date 
expressly stating therein that he would 
retain possession and, therefore, the usu- 
fruct of the shop, in lieu of interest, the 
mortgagee made it clear that the earlier 
lease stood determined by express or 
implied surrender and that the lease was, 
therefore, no longer in existence at the 
time of the institution of this suit for re- 
demption. l 


6. The lower appellate Court affirmed 
the aforesaid view of the trial Court 
and held on facts that Ex. 1, the mort- 
gage-deed executed by the mortgagors 
and Ex. 2, the deed of agreement executi- 
ed by the mortgagee, on July 27, 1955, 
and other evidence on record clearlv 
proved that “after the execution of the 
mortgage-deed the tenant expressly as 
well as impliedly surrendered his tenancy 
rights in the property” and that ` such 
rights could not, therefore, revive on the 
_ redemption of the mortgage by the mort- 
| gagors. © ae eee 


Nand Lal v. 


‘the technical rule of merger, 
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7. This Court admitted the second 
appeal from the judgment and decree 


‘made and passed by the lower appellate 


Court, because it appears to have been 
argued before it then, as it is argued 
even now, that on the creation of the 
usufructuary mortgage of the shop. by 
the owner in favour of the same person 
who was already in occupation thereof 
as a lessee, the latter came to acquire 
two parallel estates in the shop, that is 
to say, the leasehold estate and the 
estate of mortgagee rights and that these 
two estates could not possibly merge so 
as to bring about extinction of the lease- 
hold estate. Put another way, the argu- 
ment is that the leasehold estate which 
has remained dormant will revive on 
the redemption of the mortgage and that 
on redemption the mortgagee would still 
retain possession of the shop as a lessee 
conceding to the mortgagors no more 
than mere symbolical possession. 


8 This argument is partly correct in 
so far as it is urged that the tenant, on 
accepting the usufructuary mortgage 
from his landlord did not ipso facto 
merge his leasehold rights into the 
mortgagee rights. It will however be 
presently shown that though there was 
not merger, the parties in the instant 
case determined the lease by express 
surrender in accordance with the provi- 
sions of Section 111 (e), Transfer of Pro- 
perty Act, 1882. The surrendered lease 
cannot revive, proprio vigore, on the re- 
demption of the mortgage by the mort- 
gagors, The mortgagors would, there- 
fore, be entitled to recover actual pos- 
session from the mortgagee in execution 
of the decree for redemption of the shop 
in dispute. 


9. The doctrine of merger, in common 
law, points an event, as a proposition of 
law, which takes place when a parti- 
cular estate (lesser estate) and an ex- 
pectant estate (greater estate) both be- 
come: vested in the same person without 
any intervening estate in another per- 
son. An estate which was carved out of 
a greater estate and which immediately 
preceded the remainder or reversion was 
called a particular estate. That being 
it cannot 
apply, as a proposition of law, to a ten- 
ant accepting a mortgage from his land- 
lord, for the simple reason that the 
jJeasehold estate is not carved out of the 
mortgagee rights, which he subsequéntly 
acquires :and as such leasehold estate . 
could not be legally described as a parti- 
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cular estate qua ithe mortgagee rights, 


just as the mortgagee rights could not be- 


legally described as an expectant estate 
qua the leasehold estate, It willbe seen 
that both the leasehold -estate and the 
mortgagee rights were carved out of a 
still -Higher estate, that is to say, the 
proprietary and ownership rights of the 
lessor-cum-mortgagor. Even after the 
creation of these two estates, the: lessor- 
cum-mortgapor was still left with the 
estates of reversion and redemption. The 
expectant estates are, therefore, still left 
with the lessor-cum-mortgagor. Notwith- 
standing the leasehold estate and thé 
mortgagee rights vesting in the same 
person. There is no question of merger 
of these estates in the technical ‘sense, 
for none of them is a particular estate 
qua the other, They are instead inde- 
pendent and parallel estates which 
can co-exist as such, 


10. The nearest thing to the doctrine 
of merger in the context of leasehold 
rights in our codified law is Section 111 
(d), Transfer of Property Act, 1882. Sec- 
tion 111 deals with determimation of a 
lense, Clause {d) of this section provides 
that :— 

A lease of immoveable property deter- 


mines in case the interests of the lessee 


and the lessor in the whole of the pro- 
perty become vested at.the same timè 
in one person in the same right (empha- 
sis supplied). 

ow, it is obvious in the instant case 
that, to quote the language of the Sec- 
tion, “the interests of the lessee and the 


3 











was a lessee to start with, acquired the 
Imortgagee rights in the same property 
subsequently. Acquisition of mortgagee 
ights is not the same thing as acquisi- 
ion of the interests of the lessor in the 
whole of the property. To be able to 
claim that the lessee had acquired the 
interests of the lessor in the whole of 
the property, he had to acquire not 
merely the mortgagee rights, but also 
the right of redemption in the shop in 
dispute. It has already been explained 
that even after the creation of the lease 


stances, the interests of the lessee and 
the lessor in the whole of the property 
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on the point also reveals that 
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did not vestin the same person, and, 
therefore, the prior lease was not deter- 


mined on the creation of the subsequent 


mortgage, `` i 


11. A careful study of our case-law 
reliance 
has seldom been placed on the doctrine 
Of merger, as a proposition of law, 10 
draw an inference that by accepting a 
usufructuary mortgage a tenant neces- 
sarily puts an end to his tenancy. The 
inapplicability of the doctrine of merger, 
dehors the provisions of our codified law, 
to our land tenures appears to have been 
at the back of the mind of Burkett, J. 
of the Allahabad High Court in Second 
Appeal No. 122 of 1898, decided on De- 
cember 20, 1898 (a brief report of his 
Lordship’s judgment is to be found 
printed as a footnote of the judgment 
reported in Kallu v, Diwan, (1902) ILR 
24 All 487), wherein his Lordship held 
that on the grant by a landlord of a 
usufructuary mortgage of agricultural 
land in favour of his occupancy tenant, 
the occupancy tenure is not extinguished 
or merged in the mortgage. The opinion 
of the lower Appellate Court that there 
was such a merger of the two estates 
invited a sharp comment from Burkett, J. 
describing it as “a novel and extra- 
ordinary doctrine (of merger)”, 


12. Following Burkett, J., a Division 
Bench of the Allahabad High Court heid 
in Kallu v. Diwan, (1902) ILR 24 All 
487, that it could not be accepted as a 
proposition of law that a tenant accept- 
ing a mortgage from his landlord ceased 
to be a tenant. Their Lordships however 
added the caveat that it would be open 
to the party pleading merger to prove 
by other evidence that by accepting the 
mortgage the tenant had finally put an 
end to his tenancy. Their Lordships 
were obviously having in mind determi- 
nation of the tenancy by surrender. Sur- 
render is entirely a different matter, It 
has nothing to do with merger. 

13. Turning now to a comparatively 
recent period, J may refer to the opinion 
of Modi, J. of our own High Court in 
Dhulilal v, Pannalal, 1963 Raj LW 265: 
{AIR 1963 Raj 110). A -careful reading 
of the report of the cited judgment 
would reveal that even Modi, J. was not 
prepared to draw, from the vesting of the 
leasehold rights and the mortgagee 
rights in one and the same person, an 
inference, as a proposition of law, that 
the leasehold rights had merged in the 
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mortgagee rights. His Lordship held on 


the facts of the case that the acceptance 


of the mortgage by the tenant coupled 
with other evidence proved that the ten- 
ant had made an implied surrender of 
his tenancy, 

14. Similarly, in Roshanlal v. Baboo- 
lal, 1963 Raj LW 594: (AFR 1964 Raj 
120) Beri, J, (as his Lordship then was) 
held on the facts of the case that there 
was no merger of the tenancy rights, 
with the mortgagee rights and that in 
view of the express agreement between 
the parties the old relationship of land- 
lord and tenant between them automati- 
cally revived on the redemption of the 
mortgage by the mortgagor-landlord, 

15. In Lachhman Das v, Heeralal, ATR 
1966 All 323, another Division Bemch of 
that Court speaking through Dwivedi, J. 
who later udorned the Supreme Court 
Bench affirmed the earlier view of that 
Court that if a tenant accepted a usu- 
fructuary mortgage from his landlord it 
cannot be inferred therefrom as a pro- 
position of law that his tenancy stood 
extinguished and merged in the mort- 
gage. His Lordship further held that the 
question as to whether or not the ten- 
ancy determined by implied surrender 
under Section 111 (f), Transfer of Pro- 
perty Act, 1882, is a question which 
must be decided on the evidence, circum- 
stantial or otherwise, produced in the 
case. 

16. It may, therefore, be safely con- 
cluded that the doctrine of merger af 
legal estates, as it is known fo common 
law, is alien to our codified law, except, 
in so far as, and to the extent, express 
provision is made in our statutory law 
providing for merger and the effect of 
merger on one or the other of the merg- 
ing interests or tenures. So far as the 
problem in- hand is concerned, we may 
reproduce here the relevant provisions 
of Section 111, Transfer of Property Act, 
1882, which deals with the subject of 
determination of lease. It reads :— 

"Section 111. <A lease of immoveable 


| property determines = 


(à): t0 (Ch ees «avd amr Seeks 88. i come 

(d) in case the interests of the lessee 
and lessor in the whole of the property 
become vested at the same time in one 
person in the same right, 

(e) by express surrender, that is to 
say, in case the lessee yields up his 
interest under the lease to the lessor bv 
mutual agreement between them, 
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(f) by implied surrender.” 


As for the effect of clause (d) on the 
leasehold rights and mortgagee rights 
coming to vest In the same person, it 
has been held above that by such con- 
vergence of leasehold rights and mere 
mortgagee rights, the interests of the 
lessee and the lessor in the whole of the 
property do not. become vested in the 
same person and, therefore, by such 
convergence alone the lease is not de- 
termined or extinguished, 

17, I may now turn to evidence to 
find out if the tenant, while accepting 
the- usufructuary mortgage of this shop, 
had yielded up his interest under the 
lease ta the mortgagors by mutual 
agreement between them and thus de- 
termined the lease by express surrender 
under clause (e) or implied surrender 
under clause: (f) above. As distinguished 
from the so-called merger under cl. (d) 
which is question of law, express sur- 
render or implied surrender under 
clauses (e) and (f) is a question of fact 
which has to be decided on evidence 
produced in the case. The trial court and 
the lower appellate Court have returned 
a concurrent finding on the basis of evi- 
dence on the record that the -tenant 
mortgagee had expressly or impliedly 
surrendered his tenancy rights to the 
lessor-mortgagor by mutual agreement 
between the parties and that the lease, 
therefore, stood determined with the 
creation of the usufructuary mortgage. 
I have no reason to disturb this unani- 
mous finding of fact arrived at by the 
two courts below. Enough evidence is 
available on the record to support this 
finding. For example, it is expressly 
mentioned in the mortgage-deed, Ex, 1, 
that the mortgagors had delivered pos- 
session to the mortgagee. The mortgagee 
acknowledged in the contemporaneous 
deed, Ex, 2, executed’ by him that he 
had taken possession as a mortgagee: 
The mention of delivery of possession is 
a clear indication that before accepting 
the usufructuary mortgage, the lessee 
had surrendered the lease and’ then em- 
fered possession in his character as a 
mortgagee, Moreover, the mortgagors 
undertook to pay a fixed amount of 
interest on the mortgage amount and the 
mortgagee fo whom the possession of 
the mortgaged property was given did 
not agree fo pay any fixed rent. AHN 
that he agreed to pay was the market 
rent, making it clear that. if the market 
rent would fall below the amount of 
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to make up the difference. This stipu- 
lation further confirms that the lease 
was at an end and that the mortgage 
had taken its place. 


18. In-view of the foregoing reasons 
on appeal fails and is_dismissed with 
cos 


Appeal dismissed. 
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(JAIPUR BENCH) 
Dr. K. S. SIDHU, J: 


Dinesh Kumar, Petitioner _ v. 
Sahai, Respondent. 


Civil Revn. Petn. No. 197 of 1979, D/- 
27-2-1981.* 

Rajasthan Court-fees and Suits Valua- 
tion Act (23 of 1961), Sections 25, 24 
and 6 (1) proviso — Suit for declaration 
that plaintiff was adopted son entitled to 
equal share with defendant in coparce- 
nary property — Value of property Ru- 
pees 2,70,000/- — Court-fee of Rs. 500/- 
paid by plaintiff could not be said to be 
insufficient in view of proviso to Sec- 
tion 6 (1) — Section 24 is not applicable. 


Where in a suit for declaration that 
the plaintiff was the adopted son enti- 
tled to equal share with defendant .in 
coparcenary property the value of which 
was Rs. :2,70,000/- the plaintiff paid court- 
fee of Rs. 500/-, the court-fee paid by 
him could not be said to be insufficient 
in view of proviso to Section 6 (1) as the 
relief claimed was ancillary to the main 
relief of declaration in regard to the 
validity or invalidity of an adoption or 
faccum of an adoption. Im such a case 
Section 24 is not applicable as the legis- 
lature has made therein an express ex- 
ception in favour of declaratory decrees 
regarding adoption and the property af- 
fec‘ed by such decrees. Further, it couid 
not be said that the relief sought by the 


Ram 


plaintiff that he was entitled to 
one half share in the property as 
coparcenér was beyond the _ relief 
of declaration as to the nature of 


property in. suit for until the plaintiff 
sought the relief of partition of copar- 
cenary property, he could not as a copar- 
cener predicate his share therein. 
(Paras 6. 7 and 9) 


“Against order of Mohammad ` Yasin, 
Addl, Dist. and‘S, J., Gangapur City, 
D/-: 23-3-1979, 


Sree a 





Dinesh Kumar v. Rant Sahai‘ 
interest, the mortgagors’ would be liable- 


A.L R: 
P. N, Agrawal, for Petitioner; S. K: 
Gupta and G. K. Garg, for Respondent. 


ORDER:— This petition of revision by 
the plaintiff under Section 115, C. P. © 


has arisen in the following circum- 
stances. 
2, The plaintiff, Dinesh Kumar, 


brought a suit against the defendant, Ram 
Sahai, for a declaration that he is the 
adopted son of Ram Sahai and as such 
entitled to an equal share with the de- 
fendant in the coparcenary property de- 
scribed in detail in para 4 of the plaint. 
He stated the value of the said property 
to be Rs, 2,70,000/- and paid a court-fee 
of Rs. 500/- in all. The value of the suit 
for the purpose of court-fee and juris- 
diction was stated to be Rs. 2,70,000/-. 


3. The defendant . contested the suit 
and filed d written statement in answer 
to it. One of the preliminary objections 


raised by the defendant is that the 
court-fee paid by the plaintiff is not 
sufficient, 


4, By its order, dated March 23, 1979, 
the trial Court upheld this objection, 
and directed the plaintiff to pay court- 
fee, ad valorem on the value of his share 
in the co ene property, i. e, on 
Rs. .1,35,000/- 


5. pore by the aforesaid order, 
the plaintiff challenged it by filing... this 
petition of revision, 


6. After hearing both sides and perus- 
ing the record, I am of opinion that this 
suit is fully covered by the provisions: 
of Sec. 25 of the Rajasthan Court-fees 
and Suits Valuation Act, 1961. (herein- 
after called the Act). Section 25 reads as 
under: 

"25, Adoption suits:— In a suit for 
a declaration in regard to the validity 
or invalidity of an adoption or the fac- 
tum of an adoption, fee shall be pay- 
able at the following rates:— 

Where the market value of the property 
involved in or affected by the relief :— 

(i) is rupees five thousand or 

less 

(ii) exceeds rupees. five /thou- 

sand but does not exceed. 


Rs, 50/- 


rupees ten thousand Rs. 103/- 
(iii) exceeds rupees ten - 
-thousand - < Rs. 500/- 


It will be seen on a plain reading of this 
section that it applies not merely to a 
suit -for-a declaration in regard to the 
validity or ‘invalidity of an adoption or 
the factum of adoption, but also. to -a 


2 


~~ ee 


pan 
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suit iù which:some relief is claimed as 


ancillary :to- the- main relief of. declara- 
tion, in respect of property. affected .by 
or involved ın the adoption. If the value 
of the property involved in or affected 
by the main relief of declaration in re- 
gard to adoption exceeds Rs. 10,000/-; 
the plaintiff is required to pay a court- 
fee of Rs, 500/-. This is exactly the court- 
fee paid by the plaintiff in the instant 
case: No valid objection can, therefore, 
be raised to the valuation of the suit as 
sia ed by the plaintiff and the court-fees 
paid by him thereon, A perusal of Sec- 


tion 24 of the Act, which is the general 


section dealing with suits for declaration. 
will show that the ‘legislature has made 
therein an express exception in favour 
of declaratary decrees regarding adop- 
tion and the property affected by such 
decrees. Section 24 of the Act, there- 
fore, has no application to the facts of 
this case. ; ; 


7. Section 6 of the Act will also sup- 
port the argument advanced on behalf 
of the plaintiff that the court-fee of 
Rs. 500/- paid by the plaintiff is sufficient 
to cover the entire relief. Sub- 
section (1) of Section 6 of the 
Act lays down that in any suit im 


which separate and distinct reliefs sought 


are ‘based’ on the same cause of action, 
the plaintiff shall be -chargeable with a 
fee on the aggregate value of the reliefs. 
The proviso to this sub-section makes it 
clear that if one of the reliefs based on 
the same cause of action is ancillary to 
the other relief, the plaint. shall be char- 
geable only on the value of the main 
relief, The cause of action on which the 
instant suit is based is the one covered 
by Section 25 of the Act. As already 
stated, this section deals with adoption 
suits in their entirety in the sense that 
not only the plaintiff may seek th 
relief of declaration in regard to the 
validity or invalidity of an adoption or 
the factum of an adoption, he may also 
claim a declaration that the main relief 
asked in the suit would affect certain 
property, for example coparcenary pro- 
perty, as in the instant case. The .relief 


‘relating to property in such a situation, 


is obviously ancillary to the main reliaf 
of declaration in regard to the validity 
or invalidity of an` adoption or the 
actum of an adoption. 


8. For all these reasons, I am of opi- 
nion that the plaint in the instant suit 
has been correctly framed keeping -in 


iew the provisions of Section 25 of the. 


elvan. “Mal-¥. Ratan. Lal .- 
re ad- that correct court-fee as re- 
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quired. by. that. section .- ¿has been . paid . by 
the plaintif. -. TOR 

9. Mr, Gupta, jearned soundet “for: the 
defendant, however, 
plaintiff has sought a relief . extending 
beyond the relief of declaration as to 
the nature of property in the suit, for 
he has prayed in that context that he 1s 
entitled to one half share in the said 
property as a coparcener. This claim on 
behalf of the plaintiff appears to be wholly 
inadmissible within the framework of 
the main relief’ Mr. Agrawal, learned 
counsel for the plaintiff, also agrees that 
until the plaintiff seeks a relief of parti- 
tion of the coparcenery property, he 
cannot, as a coparcener, predicate of 
such property that he has any specified 
share therein. 

10. For all these reasons, this petition 
of revision is. allowed and the impugned 
order of the trial Court, dated March 23, 
1979, is set aside, The parties are left 
to bear their own cost. The trial Court 
is directed to proceed’ with the trial in. 
the suit in the light to the observations 
made above, The parties are directed 
to appear. before the trial Court on 
March 30, 1981 and obtain orders from 
it for further proceedings in the suit. 
The record of the case may be returned 
to the trial Court immediately. 


Petition allowed. 
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©  " M C. JAIN, J. 
Kalyan Mal Mina, Petitioner v. Ratan 
Lal Tambi,. Non-petitioner, 
Election Petition No, 2 of 1980, D/- 
4-2-1981. 


Representation of the People Act . (43 
of 1951), Section 87 — Election peti- 
tion — Procedure — Order 8, Rule 9, 
Civil P. C. applies,” (Civil P. C. (1908),. 
O. 8, R. 9). l 

Section 87 of the Act provides that 
if any provisions under the Act or under 
the Rules made under the Act, are in- 
consistent with the provisions of the 
Civil P. C., then to that extent the pror 
visions of Civil P, C. will have no appli- 
cation, that is, overriding effect has been 
given to the provisions contained in the 
Act, as well as in the Rules, over the 
provisions of Civil P. C. But where there 
is no inconsistency between the provi- 
sions of the Act and the Rules, and the 
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‘contended that thé ~ 
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‘provisions of Civil P, C., then Civil P. C. 
will have application, It may be men- 
tioned that tbe words, “as nearly as may 
be”. may suggest that they curtail the 
scope of application of Civil P. C. To 
the extent, the application of Civil P, C. 
is possible, the Civil P. C. will apply, 
and the whole of the Civil P. C. will not 
apply, where it is not possible. It can- 
not be said that by necessary intend- 
ment the provision of Order 8, Rule 9, 
C. P. C, has been excluded from appli- 
cation. It cannot be denied that there 
is no express exclusion. There is no 
provision in the Act whereby it can be 
said that the provision of Order 8, R. 9, 
C. P. C, has been excluded. Reference 
to the provisions contained in Sec. 33 
and Section 86 (5) of the Act does not 
in any way lead to this conclusion that 
by virtue of these specific provisions 
relating to the contents of the petition, 
the provision of Order 8, R. 9, C. P. C. 
stands excluded. These provisions sim- 
ply lay down that the material facts 
- have to be stated concisely and as re- 
gards corrupt practice, the petitioner is 
required to set forth full particulars, as 
full a statement as possible as mentioned 
in clause (b) of Section 83 of the Act. 
The scope of the replication may, be dif- 
ferent than the contents of the election 
petition. Whether a necessity for re- 
plication arises on account of any pleas 
taken in the reply, has to be judged in 
a particular case in the light of the 
averments made in the reply, but on the 
basis of what is required to be pleaded 
in the election petition, it cannot be said 
that the provision relating to filing of 
subsequent pleading with the leave of 
the Court, has been done away with, 
(Para +) 
Cases Referred : Chronological Paras 
(1975) 2 SCC 447 3 
R. Mehta, for Petitioner; M. M. 


Singhvi and H. N, Calla, for Non-peti- 
tioner, 
ORDER:— In this election petition, 


the petitioner has submitted an ap- 
plication for leave to present the re- 
plication to the reply filed by the non- 
petitioner. . 

2. The non-petitioner has raised a 
preliminary objection to the filing of the 
replication, Mr. M. M. Singhvi, learned 
counsel for the non-petitioner, submitted 
. that there is no provision under the Re- 
presentation of the People Act, 1951, 
(hereinafter referred to as “the Act”) 
permitting filing of replication and- the 


Kalyan Mal v. Ratan Lal 


A.LH 


scheme of the provisions on the contrar 
appears to be that by necessary implica 
tion and intendment, filing of replicatia 
by the petitioner is excluded even wit 
the permission of the Court. Shri Singh 
referred to the provisions contained i 
Sections 83, 86 (5) and 97 of the Act an 
submitted that the election petitioner | 
required to state all material facts o 
which the petitioner relies and full pat 
ticulars of the corrupt practice have t 
be alleged by the. petitioner and unde 
sub-section (5) of Section 86, the Cour 
is empowered to allow the particular 
of any corrupt practice to be amende 
or amplified but the Court is prohibite 
to allow any amendment which wi 
have the effect of introducing particular 
of a corrupt practice not previously al 
Ieged. It is only under Section 97 whe 
recrimination is filed, according to M) 
Singhvi, replication is permissible. Mi 
Singhvi urged that Sec, 87 cannot b 
pressed into service with a view the 
replication can be submitted with th 
leave of the Court in the,face of th 
provisions contained in Section 83 an 
Section 86 (5). 

3. Shri Mehta, learned counsel for th 
petitioner, on the other hand refute 
the contention of Shri Singhvi, learne 
counsel for the non-pétitioner, and urge 
that the scope of Section 87 has bee 
considered by the Supreme Court in Di 
Rajendra Kumari Bajpai v. Ram Adha 
Yadav ( (1975) 2 SCC 447). Shri Meht 
urged that there is no provision in th 
Act which may be considered to be in 
consistent with the provision containe 
in Order 8, Rule 9, C. P. C., nor tha 
provision can be considered to be ex 
cluded expressly or by necessary intend 
ment. Thus, O. 8 Rule 9, C, P.C 
will fully apply and the petitioner i 
entitled only with the leave of the Cour 
to submit replication. The provisions oa 
the Act do not in any way  envisag 
exclusion of the provision of O. 8 Rul 
9, C. P. C. 
4A In the light of the submission 
made by the learned counsel for th 
parties, the question that emerges fo 
consideration is as to whether the peti 
tioner can present replication with th 
leave of the Court under O. 8, Rule £ 
C. P. C., as Code of Civil Procedure ha 
been made applicable by Sectio 
87 of the Act for the trial of th 
election petition. The relevant par 
of Section 87 of the Act lays dow 
that subject to the provisions of the Ac 
and of any rules made thereunder, every 
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election petition shall be tried by 
the High Court, “as nearly as 
may be”, in accordance with the 
_procedure applicable under the Code 
of Civil Procedure; 1908, to the 


trial of suits. It may be pointed out 
that the application of the Code of Civil 
Procedure has been subjected to the pro- 
visions of the Act as well as the rules 
made thereunder. If any provisions under 
the Act or under the Rules made under 
the Act, are inconsistent with the pro- 
visions of the Code of Civil Procedure, 
then to that extent the provisions of the 
Code of Civil Procedure will have no 
application that is, overriding effect 
has been given to the provisions con- 
tained in the Act, as well as in the Rules, 
over the provisions ofthe Code of Civil 
Procedure, But where there is no inconsis- 
tency between the provisions of the Act 
and the Rules, and the provisions of the 
Code of Civil Procedure, then the Code 
Jof Civil Procedure will have application. 
It may be mentioned that the words, “as 
nearly as may be”, may suggest that 
they curtail the scope’ of application of 
|the Code of Civil Procedure, To the ex- 
tent, the application of Code of Civil 
Procedure is possible, the Code of Civil 
Procedure will apply, and the whole of 
the Code of Civil Procedure will not 
apply, where it is not possible. What is 
to be seen, is as to whether by necessary 
intendment it can be said that the pro- 
visions of O, 8, Rule 9, C. P. C. have 
been excluded from application. It can- 
not be denied that there is no express 
exclusion. I have not been referred to 
any provision in the Act whereby it can 
be said that the provision of Order 8, 
Rule 9, C. P. C., has been excluded. Re- 
ference to the provisions contained in 
Section 83 and Section 86 (5) of the Act 
does not in any way lead to this con- 
clusion that by virtue of these specific 
provisions relating to the contents of the 
etition, the provision of Order 8, R. 9, 
a P.C., stands excluded. These provi- 




































egards corrupt practice, the petitioner 
s required to set forth full particulars, 
full a statement as possible as men- 
ioned in clause (b) of Section 83 of the 
ch: The scope of the replication may 


lection petition. Whether a necessity 
or replication arises on account of any 
leas taken in the reply, has to be judged 
a particular case in the light of the 


vernments made in the reply, but on 
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e different than the contents of the 
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the basis of what is required to be plead- 
ed in the election petition, it cannot be 
said that the provision relating to filing 
of subsequent pleading with the leave 
of the court has been done away with.! 
In the case cited by Shri Mehta the pro- 
vision contained in Section 87 of the Act, 
came up for consideration before the 
Hon’ble Supreme Court and their Lord- 
ships of the Supreme Court were pleas- 
ed to observe as under :—~ 


“A bare perusal of this section leads 
to the irresistible conclusion that elec- 
tion petitions shall have to be tried in 
accordance with the procedure applic- 
able under the Code of Civil Procedure 
to the trial of suits. In other words, 
election petitions would be tried like 
ordinary civil suits,” 


Bepens eoeweonee eseesee apa 8890 = = £# j_(_— 240% *%eee 


that Sec. 87 of the Act is of the widest 
amplitude so as to cover the entire pro- 
cedure mentioned in the Code of Civil 
Procedure with only two exceptions — 
(i) where the Act contains express pro- 
vision for certain matters which are 
inconsistent with the procedure prescrib- 
ed by the Code: and (ii) where a parti- 
cular provision of the Code of Civil 
Procedure is either expressly or by ~ 
necessary intendment excluded by the 
Act. Subject to these two exceptions, 
section 87 is very wide in its connota- 
tion.” 

5. In that case the question was whe- 
ther Order XI of the Code of Civil Pro- 
cedure is either expressly or impliedly 
excluded by Section 87 of the Act. The 
question was answered in the negative. 


6. In my opinion the present case is 
not covered under any of the two ex- 
ceptions, as considered above. As such 
the preliminary objection deserves to be 
overruled and it is hereby overruled. 


Order accordingly. 
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S. K. MAL LODHA, J. l 
Shrilal Janva, Petitioner v. Udai Ram 
Dhakad, Respondent. 
Election Petn. No. 1 of 1980, D/- 5-12- 
1980. l 


Representation of the People Act (43 
of 1951), S. 82 —— Parties to petition — 
Returning Officer is not necessary party. 
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There is no room: for debate that the 
Act is a complete Code for determina- 
tion of the election disputes. Part VI of 
the Act which deals with disputes re- 
garding elections makes provisions .. for 
presentation, trial, withdrawal and. ab- 
atement of election petitions. Section 82 
enjoins on the election-petitioner to join 
only those persons mentioned therein as 
respondents in the election petition, A 
reading of Section 82. shows that the 
election-petitioner is required to implead 
only the persons mentioned therein as 
respondents and not the Returning Offi- 
cer, If any candidate has not been im- 
pleaded as a respondent as contemplated 
by Section 82, such candidate can make 
an application within fourteen days from 
the date of commencement of the trial 
for being made a respondent and_ the 
High Court has been empowered upon 
such application being made within the 
time mentioned in Section 86 (4) to join 
him as a respondent. Under Section 39, 
safeguard has been made in respect of 
the person who is not a party to the 
petition but who has been proved at the 
trial of the election petition to have 
been guilty of any corrupt practice. Ac- 
cording to proviso to sub-clause (ii) of 
clause (a) of Section 99 (1), such person 
cannot be named in the order unless he 
has been given notice to appear before 
the High Court and to show cause wny 
he should not be so named and further 
that in pursuance of the notice, if he 
appears then he has been given an op- 
portunity of cross-examining any wit- 
ness who has already been examined by 
the High Court and has given evidence 
against him, of calling evidence in his 
defence and of being heard. Section 116 


provides for substitution of respondent 
to oppose the petition in case of the 
death of the sole respondent or when 


such respondent gives notice that he 
does not intend to oppose the petition or 
when any of the respondents dies or 
gives such notice and there is no other 
respondent, who is opposing the petition. 
Having regard to the provisions contain- 
ed in Sections 82, 86 (4), 99 and 116 »of 
the Act, there is no escape from.the con- 
clusion that no other person can be join- 
ed in the election petition except those 
envisaged by the aforesaid sections as 
parties to the election petition. The 
principles regarding fair play have to be 
‘applied keeping in- view the nature of 
enquiry and the statutory provisions 
governing such matters. .. The Act is a 
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Necessary party to the present electio 
petition?” 


.Dhakad has only been impleaded as 


: petitioner is that the nomination pape 
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self contained Code-for the determina- 
tion of disputes regarding elections, The 
persons other than the candidates and 
the Returning. Officer have no interest in 
the election dispute and no verdict of“ 
the authorities is possible in the eleciion 
petition beyond those enumerated in 
Section 98 and Section 99.. It follows 
that even on the allegations made 
against the Returning Officer in the 
Election Petition, the Returning Officer . 
is not a necessary party and it cannot 
be said that, because of his non-joinder 
as a respondent to the election petition, 
it suffers from the defect of non-joinder 
of the necessary party.. (1971) 31 Ele LR 
167 (Cal) and (1971) 36 Ele LR 69 (Cal) 
and (1972) 42 Ele LR 274 (J&K) and 
(1975) 52 Ele LR 24 (Guj) and AIR 1973 
Pun} & Har 163, Foll; AIR 1967 SC. 122 
and AIR 1970 SC 1896 and AIR 1971 SC 
374 and AIR 1978 SC 851, Distinguished. 
: (Paras 6, 18). 
Cases Referred : - Chronological Paras | 


AIR 1978 SC 851 ; Bea 


(1975) 52 Ele LR 24 (Guj) 3 il 
AIR 1973. Punj & Har 163 3, 12 18 
(1972) 42 Ble LR 274 (J&K) 3, 10, 18) 
AIR 1971 SC 374 3, 16 
(1971) 31 Ele LR 167 (Cal) © 3, 8-18 
(1971) 36 Ele LR- 69 (Cal). > 39.18 
AIR 1970 SC 1896 = 3:16 
AIR 1969 SC 198 ag 
AIR 1967 SC 122 3, 15 
AIR 1964 SC 1249: 1964 All LJ 569 © 12 
AIR 1963 SC 1719 i5 
AIR 1963 Cal 218 1 
AIR 1958 SC 398 15 
L. R. Mehta, B. M. Singhvi and R., 


Mehta, for Petitioner; R. C. Maheshwari, | 
for Respondent. $ 

ORDER :—— By this order, I propose to 
decide issue No, 2, which was framed on 
October 10, 1980. It reads as under: 


“Whether the Returning Officer is a 
















In this petition under Sections 80 ona 3 
of the Representation of the People Ac 
(No. XLII of 1951) (hereinafter. referr 
to as ‘the Act’), the election-petitione 
has prayed that the election of the re 
spondent Shri Udai Ram Dhakad a 
mimber of the - Legislative Assembl 
may be declared void, It may be sta'e 
here that in the petition, Shri Udai Ra: 


respondent, The case of the election 


filed by him was. wrongly rejected., b 
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the Returning Officer.: Only three p`r- 
sons remained in contest. The petitioner 
‘has call-d in question the election ‘of the 
returned candidate Shri Udai Ram Dha- 
kad (respondent) on the ground that the 
Returning Officer has wrongly rejected 
his nomination paper as it was complete 
in all respects and that he was not en- 
ütled to reject it on the ground that it 
' was filed by the petitioner at 3.03 P.M. 
ie. after 3 P.M. The election petition 
is contested by the respondent. In “he 
written statement, a pr liminary objec- 
tion was raised to the effect that the 
petition suffers from the defect of the 
non-joinder of the necessary party as 
almost all the allegations are against the 
Returning Officer. It has been stated 


that in the absence of the Returning 
Officer as a party to the election-peti- 
tion, it will not be possible to try and 


adjudicate over the facts which have an 
exclusive concern with him. The objec- 
tion regarding non-joinder of the neces- 
sary party was reiterated in the addi- 
tional objections Nos. 1 and 2 of the 
written statement. Rejoinder to the 
written statement was filed by the elec- 
tion-petitioner. It was asserted that the 
petition does not suffer from the defect 
of non-joinder of a necessary party, In 
view of those pleadings, issue No. 2 as 
aforesaid was framed. On October 10, 
1980, learned counsel for the parties ex- 
pressed their agreement that no evidence 
is required in regard to issue No, 2 and 
stated that arguments may be heard on 
it. 

2. I have heard Mr. R. Mehta, learn- 
ed counsel for the election-petitioner and 
Mr. R. C. Maheshwari, learned counsel 
for the respondent. 


3. Mr. Maheshwari, learned counsel 
for the respondent invited my attention 
to the averments made in paras. 5 to 17 
of the petition and submitted that the 
allegations made against the Returning 
Officer are serious in nature. According 
to him: not only this, there are allega- 
tions of fabricating false documentary 
evidence against the Returning Officer by 
insertion of certain writing which was 
according to the election-petitioner ori- 
ginally not there. Particular reference 
was made 10 the application filed by the 
petitioner on May 2, 1980 which has 
been marked as Annexure 1-A on re- 
cord. He, however, submitted that the 
facts which are to some extent contra- 
dictory with each other if established 
may result in ‘fastening criminal liability 
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on the Returning -Officer and, therefore, 
having regard’ to the peculiar circum- 
stances of this case, the election-petition 
suffers from the defect of non-joinder of 
the Returning Officer and this defect is 
fatal for its maintainability, On the 
basis of the observations made in State 
of J. & K. v. Bakshi Gulam Moham- 
mad, AIR 1967 SC 122, Purtabpur Co. v. 
Cane Commr., Bihar, AIR 1970 SC 1896, 
Jatan Kr. v. Golcha Properties, AIR 
1971 SC 374 and Mohindersingh v. Chief 
Election Commr., AIR 1978 SC 851, he sub- 
mitted that on the principles of natural 
justice without affording an opportunity 
to the Returning Officer to contest and 
controvert the allegations made against 
him, the finding regarding them cannot 
be arrived at so as to entitle the peti- 
tioner to get the relief which he has 
prayed for in the election petition. On 
the other hand, Mr. R. Mehta, learned 
counsel for the election-petitioner, arg- 
ed that despite the allegations having 
been levelled against the Returning Offi- 
cer and considering the scheme of the 
Act and Sections 80, 81, 82, 86, 98, 99, 
116A and 117 of the Act, the Returning 
Officer is not a necessary party and the 
relief which the petitioner has prayed 
for in the petition can be granted 
without impleading the Returning Off- 
cer as a party-respondcnt. He placed 
reliance on Rama Pr. Roy Chowdhury v. 
Baidyanath Bandopadhya, (1971) 31 Ele 
LR 167 (Cal), Narendra Nath Sen v. 
Mani Samual, (1971) 36 Ele LR 69 (Cal), 
Sayed Nizam-ud-din v. Hissam-ud-din, 
(1972) 42 Ele LR 274 (J&K), Raju V. B. 
v. K. I. Kasambhai, (1975) 52 Ele LR 24 
(Guj) and S. Iqbalsingh v. S. Surdas 


‘Singh, AIR 1973 Punj & Har 163. 


4. I have bestowed my earnest consid- 
eration to the submissions made by the 
learned counsel for the parties. 


5. The question that, therefore, arises 
for determination is whether in view of 
the averments made by the election-peti- 
tioner in the petition against the Return- 
ing Officer, the petition can proceed in 
his absence? For a proper determination 
of the question, it will be profitable to 
notice the relevant provisions of the Act, 
to which my attention was invited dur- 
ing the course of arguments. Section 839 
provides that no election shall be called 
in question except by- an election peti- 
tion presented in accordance, with the 
provisions of Chapter II of Part VJ ‘of 
the Act. It is mentioned in Section ŝi 
that an‘ election-petition calling in ‘ques- - 
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tion any election may be presented on 
one or more of the grounds specified in 
sub-section (1) of Section 100 and Sec- 
tion 101 to the High Court by any can- 
didate at such election or any elector 
within forty-five days from, but not 
earlier than, the date of election of the 
returned candidate, or if there are more 
than one returned candidate at the elez- 
tion and the dates of their election are 
different, the later of those two dates. 
The important section that has a bearing 
on the controversy raised is Sec. 82 of 
the Act which deals with joinder of par- 
ties to the petition. It reads as under: 


“82. Parties to the petition— A peti- 
tioner shall join as respondent to his 
petition —_ 

(a) where the petitioner, in addition to 
claiming a declaration that the election 
of all or any of the returning candidates 
is void, claims a further declaration that 
he himself or any other candidate has 
been duly elected, all the contesting 
candidates other than the petitioner, and 
where no such further declaration is 
claimed, all the returned candidates: and 


(b) any other candidate against whom 

allegations of any corrupt practice are 
made in the petition.” 
Section 84 provides for granting of relief 
to an election-petitioner. According to 
this section, besides claiming a declara- 
tion that the election of all or any of 
the returned candidate is void, a fur- 
ther declaration can be asked that the 
election-petitioner or any other candi- 
date has been duly elected, Chapter IT 
of Part VI deals with Trial of Election 
Petitions. Sub-section (4) of Section 86 
deserves notice and is as follows: 


(4) Any candidate not already a re- 
spondent shall, upon application made 
by him to the High Court within four- 
teen days from the date of commence- 
ment of the trial and subject to any 
order as to security for costs which may 
be made by the High Court, be entitled 
to be joined as a respondent.” 


Section 98 provides for making of the 
decision by the High Court on an elec- 
tion-petition after the conclusion of its 
trial. According to Section 99, where 
any charge is made in the petition of 
any corrupt practice having been com- 
mitted at the election, the High Court 
has to make an order whether any cor- 
rupt practice has or has not been com- 
mitted at the election and the nature of 
that corrupt practice. Besides that it 
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has to specify the names of all persons, 
if any, who have been proved at the 
trial to have been guilty of any corrupt 
practice and the nature of that practice. 
Section 99 contains a proviso to the ef- 
fect that a person who is not a party to 
the petition shall not be named in the 
order under sub-clause (ii) of clause (e) 
of sub-section (1) unless (a) he has been 
given notice to appear before the High 
Court and to show cause why he should 
not be so named; and (b) if he appears 
in pursuance of the notice, he has been 
given an opportunity of cross-examining 
any witness who has already been ex- 
amined by the High Court and has given 
evidence against him, of calling evidence 
in his defence and of being heard, The 
only other provision that requires to be 
referred now is Section 116, which deals 
with abatement or substitution on death 
of respondent. 


6. There is no room for debate that 
the Act is a complete Code for determi- 
nation of the election disputes. Part VI 
of the Act which deals with disputes re- 
garding elections makes provisions for 
presentation, trial, withdrawal and ab- 
atement of election petitions, Section 82 
enjoins on the election-petitioner to join 
only those persons mentioned therein as 
respondents in the election petition. s 
careful reading of Section 82 of the Act 
shows that the election-petitioner is re- 
quired to implead only the persons men- 
tioned therein as respondents and not 
the Returning Officer. If any candidate 
who has not been impleaded as a re- 
spondent as contemplated by Section 8? 
of the Act, such candidate can make an 
application within fourteen days from 
the date of commencement of the trial 
for being made a respondent and the 
High Court has been empowered upon 
such application being made within the 
time mentioned in sub-section (4) of Sec- 
tion 86 of the Act to join him as a re- 
spondent, Under Section 99, safeguard 
has been made in respect of the person 
who is not a party to the petition but 
who has been proved at the trial of the 
election-petition to have been guilty of 
any corrupt practice. According to pro- 
viso to sub-clause (ii) of clause (a) of 
Section 99 (1), such person cannot be 
named in the order unless he has been 
given notice to appear before the High 
Court and to show cause why he should 
not be so named and further that in 
pursuance of the notice, if he appears 
then he has been given an opportunity 
of cross-€xamining any witness who has 
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already been examined by the High 
Court and has given evidence against 
him, of calling evidence in his defence 
and of being heard Sec. 116 provides for 
substitution of respondent to oppose the 
petition in case of the death of the sole 
respondent or when such respondent 
gives notice that he does not intend to 
oppose the petition or when any of the 
respondents dies or gives such notice 
and there is no other respondent, who 
is opposing the petition, Having regard 
to the provisions contained in Secs. 82 
86 (4), 99 and 116 of the Act, there is 
no escape from the conclusion that no 
other person can be joined in the elec- 
tion petition except those envisaged by 
the aforesaid: sections referred to above 
as parties to the election-petition. 

7. Let me now refer to the decisions 
of the various High Courts, which were 
cited by the learned counsel for the elec- 
tion-petitioner, 


8. In Rama Pr. Chowdhury’s case, 
((1971) 31 Ele LR 167), a learned single 
Judge of the Calcutta High Court was 
called upon to decide the following 
issue: l 

“Is the Returning Officer a necessary 
party to this petition? If so, is the peti- 
tion liable to be dismissed.” ` 
In that case, there were allegations of 
non-compliance with certain provisions 
of the Act. The allegations pertained 
against the Presiding Officers and other 
Officers of the Government connected 
with the election. The learned Judge, 
after considering the provisions of Ses- 
tion 82 held that in view of the provi- 
sions contained therein, if was not in- 
cumbent upon an election-petitioner to 
make any person a party to the petition 
other than the persons named in Sec- 
tion 82. The learned Judge opined that 
the election petition cannot be dismissed 
on the ground that the Returning Officer 
or a Presiding Officer is not a party, e, 
therefore, answered issue No. 2 in the 
negative. 

9. The question relating to non-joinder 
of the Returning Officer or any other 
Officer in an election-petition again came 
up for examination before the same 
Jearned Judge in Narendra Nath Sen’s 
case ((1971) 36 Ele LR 69) (Cal), In that 
case, various allegations were made 
against the Returning Officer and other 
Officers engaged in counting. Issue No. 3 
was framed to the effect whether the 
Returning Officer was a necessary party 
to the petition as alleged in para 2 of 
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the written statement of the respondent 
No. 1 and if so is the petition liable to 
be dismissed? It was -held that the Re- 
turning Officer is not a necessary party 


‘as alleged in paragraph 2 of the written 


statement of the first respondent and the 
petition is not liable to be dismissed on 
that ground, 


10. Before a learned single Judge of 
the J. & K. High Court in Sayed Nizam- 
ud-din’s case ((1972) 42 Ele LR 274), a 
question arose whether in view of the 
allegations against the Returning Officer 
and the District Election Officer, they 
were necessary parties to the petition? 
Various serious allegations were made in 
the election petition against the Return- 
ing Officer. The learned single Judge, 
while deciding issue No. 10 held that 
there was no necessity for the petitioner 
to have impleaded the Returning Officer 
or the Dist, Election Officer as parties to 
the petition inasmuch as the. law of elec- 
tion does not require that Returning Offi- 
cers or the Election Officers against 
whom allegations have been made in the 
petition be made parties to those pro- 
ceedings. The learned Judge went to the 
extent of saying that the Returning Of- 
cer is neither a proper nor a necessary 


party. 


11. In Raju V. B.’s case ((1975) 52 Ele 
LR 24) (Guj), a contention was raised 
that in view of the allegations made. 
against the Returning Officer, he should 
have been impleaded as a party respon- 
dent, and as he was not impleaded, there 
was non-joinder of necessary party. Re- 
liance before the learned single Judge of 
the Gujarat High Court was placed on 
Dwijendra Lal v. Harekrishna, AIR 1963 
Cal 218, in which a Division Bench of 
the Calcutta High Court observed as fol- 
lows: 

"There cannot be a hard and fast rule 
that a Returning Officer under no cir 
cumstances and in no case and on no 
facts, can be a party to the election peti- 
tion. In appropriate cases, where alle- 
gations of -bad faith, negligence and im~ 
propriety are made against the return- 
ing officer, the returning officer, though 
not a necessary party, can certainly be 
joined as a ‘proper’ party, at least under 
the provisions of the Civil Procedure 
Code which are expressly made appli- 
cable to the trial of the election peti- 
tions.” 

While disagreeing with the view taken 
by the Division Bench of the Caicutta 
High Court, the learned single Judge of 
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the Gujarat High Court. held that the 
Returning Officer ‘is not a proper party 
to- an election petition, 


12, The only authority that now re- 
mains to be considered is S. Iqbalsingh’s 
case (AIR 1973 Punj & Har -163). P, C. 
Pandit, J. of course gave a dissenting 
judgment. In his separate judgment in 
para 18, D. K. Mahajan, J. observed that 
the decisions which have taken the view 
that proper parties can be impleaded m 
an election petition including Returning 
Officer, with utmost respect to the learn- 
ed J udges 
cannot be held to be good law in view 
of the Scheme of the Act and the vari- 


ous provisions as to  impleading 
of parties made therein. The learn- 
ed Judge was of the view that 
the Returning Officer cannot be 


impleaded as a party to the election 
petition and that if he is found to be 
guilty of corrupt practice during the 
trial, - Section 99 will naturally come 
into play and after he has been heard 
he can be named and that this is a duty 
enjoined on the court and is not a mat- 
ter on which an election petition can be 
grounded. R. S. Narula, J. on the basis 
of the observations made in Ram Sewak 
Yadav v. Hussain Kamil Kidwai, - AIR 
1964: SC: 1249 held that under the Act, 
the Returning Officer is not a party 10 
an election petition. In the case before 
him, respondent No. 9 was the Return- 
ing -Officer and the learned Judge held 
that he was not properly joined as party 
to the election petition and his name 
was liable to be struck off from the ar- 
ray of respondents without prejudice io 
the right of the Court to issue appro- 
priate notice to him under Section 99 of 
the Act, if and when it becomes neces- 
sary to do so. 


13. The issue before me is whether the 
Returning Officer is a necessary party 
and failure to join him as a party re- 
spondent renders the petition non-main- 
tainable. The sole matter: required. to be 
tried in the election petition is whether 
_ the election. is void or not and in sup- 
port of. the contention that the election 
is void various items of evidence may be 
led which may tend to show that the 
election was void, In this case, the 
principal ground may be certain allega- 
tions bearing on the conduct of the Re- 
turning Officer at the time of receiving 
and rejecting the nomination paper of 
the petitioner. They become relevant 
only for the purpose of deciding whether 
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who have taken that view 


the election is void’ or- not: ` As 
above,. Section 82 clearly provides ‘as. to 


who shall . be. parties to an election peti-. 


tion and under Section'99, provision i3 


made for issuing notice to a person who - 


is not a party to the petition being 
named for the commission of any corrupt 
practice and after ‘such naming and after 
hearing him and giving him an oppor- 
tunity of cross-examining, any witness 
who has already been examined by the 
High Court and has given evidence 
against him, of calling evidence in his 
defence and of being heard, appropriate 
orders may be passed against the person 
found to have been guilty of any cor- 
rupt practice. In view of these provi- 
sions. ĮI am unable to accede to the con- 
tention of the learned counsel for the 
respondent that the principles of fair 
play would be violated by not hearing 
the Returning Officer in case any finding 
is arrived at by the Court regarding the 
facts having bearing on the conduct of 
the Returning Officer at the time of re- 
ceiving and rejecting the nomination 
paper of the petitioner. 


' 14. Here, I may briefly consider the 
authorities cited by the learned counsel 
for the respondent. 


15. In State of J, & K.’s case (AIR 
1967 SC 122), Sections 4 (c) and 10 of 
the J. & K, Commission of Inquiry Act 
(No. 32 of 1962) came up for considera- 
tion. Their Lordships observed that no 


right is conferred by Section 4 (c) of. 


the J. & K. Commission of Inquiry Act 


on a person appearing before a Commis- 


sion of Inquiry set up under Section 3 
to cross-examine witnesses giving evi- 
dence by affidavit before the Commis- 
sion. While distinguishing Meenglas Tea 
Estate v. The Workmen, AIR 1963 SC 
1719 and applying Nagendra Nath v. 
Commr., of Hills Division, AIR 1958 SC 
398, it further observed as follows (at 
p. 131): 

“Rules of natural justice require that 

a party against whom an allegation is 
being enquired into should be given a 
hearing.” 
Learned counsel placed strong reliance 
on these observations. They have to be 
read with reference to the context. They 
cannot be of any avail for determination 
of issue No. 2. 

16.. In Purtabpur Co.’s case (AIR 1970 
SC 1896), the following observations 


made in. Suresh Koshy v. University of 


Kerala, AIR 1969 SC oe were relied on 
(at p. 1897): ' 


A. LB. 
stated - 


1981 3 en 5 ; 


' “The rules of natural justice are not 
embodied rules. The question whether 
the requirements of natural justice have 
been met by the procedure adopted in a 
given case must depend to a great ex- 
tent on the facts and circumstances of 
the case in point, the constitution of the 
tribunal and the rules under which it 
functions.” 

Section 457 of the Companies Act and 
Rule 103 of the Companies (Court) Rules 
came up for consideration in Jatan Kan- 
war’s case (AJR 1971 SC 374). Rule 103 
expressly provides for issuing of a notice 
of. the summons to the petitioner on 
whose petition the order of winding up 
was made. In that case, their Lordships 
of the Supreme Court observed as un- 
der (at p. 376): 

- “It is implicit that if the directions 
which have to be given by the Court 
would affect any person prejudicially he 
must be served with a notice of the sum- 
mons under the general rule of natural 


justice and that no order should be 
made affecting the rights of a party _ 
without affording a proper opportunity 


to it to represent its case,” 
This decision does. not help the respon- 
‘dent. 

17. Mr. Maheshwari laid emphasis on 
paras 75 and 76 of the report in Mohin- 
dersingh’s case (AIR 1978 SC 851), which 
are as follows: 

"75, Fair hearing is thus a postulate 
of decision-making cancelling a poll, al- 
though fair abridgement of that process 
is permissible. It can be fair without 
the rules of evidence or forms of trial. 
It cannot be fair if apprising the affect- 
ed and appraising the representations is 
absent. The philosophy behind natural 
justice is, in one sense, participatory jus- 
tice in the process of democratic rule of 
law.” 

"76, We have been told that wherever 
the Parliament has intended a hearing 
it has said so in the Act and the rules 
and inferentially where it has not speci- 
ficated it is otiose. There is no such se- 
quatur. The silence of a statute has no 
exclusionary effect except where it flows 
from necessary implication, Article 324 
vests a wide power and where some di- 
rect consequence on candidates emanates 
from its exercise we must read this func- 
tional obligation.” ‘ 


In that case, the Election Commission in 
exercise of the powers vested in it un- 


der Article 324-of the Constitutign. peer 
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tion 153 of the Act and all other powers 
enabling it so to do cancelled the poll 
already taken in constituency and ex- 
tended the time for the completion of 
the election up to April 30, 1977 by 
amending its notification No, 464/77 dated 
February 25, 1977 in respect of the elec- 
tion. The Commission declined to re- 
consider the election when the appel- 
lant pleaded for it. He moved the High 
Court under Article 226 of the Constitu- 
tion and sought to avoid the order as 
without jurisdiction and otherwise arbi- 
trary and violative of any vestige of 
fairness. The High Court held that it 
had no jurisdiction to entertain the writ 
petition bur it, neverheless, proceeded to 
enter verdicts on the merits of all the 
issues virtually exercising even the en- 
tire jurisdiction which exclusively þe- 
longed to the Election Tribunal, The ap- 
pellant went to the Supreme Court in 
Special Leave. The question that arose 
before their Lordships was regarding fair 
hearing and in that connection; the ob- 
servations made in paras 75 and 76 of 
the report excerpted above were made. 
18. The principles regarding fair play 
laid down in the aforesaid cases have to 
be applied keeping in view the nature of 
enquiry and the statutory, provisions 
governing such matters. The Act is a 
self-contained Code for the determina- 
tion of disputes regarding elections. The 
persons other than the candidates and 
the Returning Officer have no interest in 
the election dispute and no verdict of 
the authorities is possible in the election 
petition beyond those enumerated in 
Section 98 and Section 99 of the Act. 
While respectfully following the deci- 
sions of Rama Pr. Roy Chowdhury’s case 
((1971) 31 Ele LR 167) (Cal), Narendra 
Nath’s case ((1971) 36 Ele LR 69) (Cal), 
Sayed Nizam-ud-din’s case ((1972) 42 Ele 
LR 274) (J & K), Raju V. B.'s case 
((1975) 52 Ele LR 24) (Guj) 
and S. Iqbalsingh’s case (AIR 1973 Punj 
& Har 163), I am of opinion that even 
on the allegations made against the Re- 
turning Officer in the Election Petition, 
the Returning Officer is not a necessary 
party and it cannot be said that because 
of his non-joinder as a respondent to the 
election petition, it suffers from the de- 
fect of non-joinder of the necessary 
party. Issue No. 2 must, therefore, be 
decided against the respondent and in 

favour of the election-netitioner. 
Order ‘accordingly. 
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KALYAN DUTTA, C. J. | 
Ram Murti, Petitioner v. Kashi Ram 
and another. Non-Petitioners, 
Civil Writ Petn, No, 2110 of 1980, D/- 
23-4-1981, 


(A) Rajasthan Panchayat and Nyaya 
Panchayat Election Rules (1960), R. 25 
(2) — Non-compliance of — Inference 
as to — Validity. 


Under Rule 25 (2) the candidate is en- 
titled to be satisfied that the ballot box 
immediately before commencement of 
the poll was empty and it was properly 
locked and sealed in such manner as to 
prevent its being opened or unlocked 
without breaking the seal, Sub-rule (2) 
further requires that after it is closed 
and sealed it is placed in full view of 
the polling officer, so that even after 
the procedure is followed, there is no 
chance of tampering with the ballot box. 
There is no compulsion on a candidate 
to remain present at the time of the 
verification of the fact that the ballot 
box is empty but if the candidate is pre- 
sent, the polling officer is bound to satis- 
fy him that the ballot box ‘at the 
time of commencement of the election, 
` is empty and it is properly locked and 
sealed and placed within the view of 
the polling officer. (Para 5) 


In the instant case the election of the 
candidate elected as Sarpanch was chal- 
lenged by the election petitioner on 
ground that the polling officer did not 
show the hallot boxes to him nor did 
he lock or seal the same in his presence 
as required iby Rule 25 (2) and so there 
was breach} of mandatory provisions of 
Rule 25 (2). The election was held at 
two booths! and the material fact that 
the first ballot box at booth No. 1 was 
not shown to election petitioner nor it 
was sealed in his presence was not men- 
tioned in the election petition and the 
election petitioner could not offer any 
reasonable | explanation for this omis- 
sion. According to his own admission the 
election pe itioner was not present at the 
time wien (a second ballot box was kept 
at booth No. 1 and he had reached there 
after half | an hour. Though two wit- 
nesses produced by election petitioner 
stated in their cross-€xamination ` that 
the election petitioner was present at 
baoth No./1 when polling started the 
election agent of the petitioner contra- 
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dicted the former by stating that the 
election petitioner had come to the booth 
No. 1 after some votes had already been 
polled there. Further the election peti- 
tioner did not lodge any complaint or 
protest in writing with the polling offi- 
cer or his superiors that the ballot boxes 
were not shown to him for verification. 

Held, that there could not be said to 
be any breach of the mandatory provi- 
sions of sub-rule (2) of Rule 25 in view 
of the evidence led by the election peti- 
tioner as it was discrepant and incredi- 
ble. (Para 5) 


(B) Rajasthan Panchayat and Nyaya 
Panchayat Election Rules (1960), R. 36 . 
— Procedure on closing of poll — Duty 
of polling officer — Unused ballot papers 
not shown to candidate nor their num- . 
ber disclosed to him —, No non-compli- 
ance of R. 36 is involved, (Para 6) 

(C) Rajasthan Panchayat and Nyaya 
Panchayat Election Rules (1960), R. 41 
(1) (c) — Non-compliance of R. 41 (1) 


.(c) — Not sufficient to set aside election. 


Mere failure of Returning Officer to 
set forth the names and the addresses 
of the candidates for whom valid votes 
have been cast and the number of valid 
votes rejected as invalid in breach of R. 
41 (1) (c) is not sufficient to set aside the 
election of the successful candidate in the 
absence of any reliable evidence from 
the side of the election petitioner that 
such a failure has materially affected 
the result of the election so far as it 
concerned the successful candidate, AIR 
1965 Bom 217, 1970 Raj LW 337, Distingz. 

(Para 9) 

(D) Rajasthan Panchayat and Nyaya 
Panchayat Election Rules (1960), Rule 
TT (T) — Corrupt practice — Obtaining 
or procuring assistance of Government 
servant in furtherance of election pros- 
pects — Election of Sarpanch — Gram 
Sewak and other Government servants 
only present at polling booth at the time 
of polling — It cannot be presumed that 
Gram Sewak, and other Govt, employees 
spoke to voters in support of successful 
candidate with his knowledge and con- 
nivance — Election Tribunal would not 
be justified in arriving at conclusion 
that the Gram Sewak canvassed for peti- 
tioner or rendered him assistance in the 
matter of election with his consent and 
knowledge. AIR 1975 SC 43; AIR 1975 
SC 2299, Rel. on. (Representation of the 
People Act (1951), S. 123 (7).) 

= (Para 10) 
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Cases Referred : Chronological Paras 

AIR 1975 SC 2299 . 10 

AIR 1975 SC 43 l 10 

1970 Raj LW 337 ; 8 

AIR 1965 Bom 217. 8 
R. N. Bishnoi, for Petitioner; I. J. 


Lodha, for Non-Petitioner No. 1. 

ORDER:— This is a writ petition filed 
by Ram Murti under Articles 226 and 
227 of the Constitution of India for is- 
suance of a writ of certiorari or any 
other appropriate writ, direction or 
order for quashing the judgment marked 
Ex. 16 dated October 30, 1980, which 
was passed by non-petitinner No. 2 and 
whereby the election petition filed by 
non-petitioner No. 1 was accepted, 

%, The writ petition arises under the 
following facts and circumstances :— 

Election to the office of Sarpanch of 
Gram Panchayat 83 LNP, Tehsil .Padam- 
pur, District Sri Ganganagar, was held 
on February 5, 1978. The petitioner and 
Kashi Ram, non-petitioner No. 1, con- 
tested the election for the office of Sar- 
panch. The petitioner received 868 valid 
votes and Kashi Ram, non-petitioner 
No, 1, secured 809 valid votes. As many 
as 43 votes were declared invalid. Con- 
sequently, the petitioner was declared 
elected to the office of Sarpanch by a 
clear majority of 59 votes. Kashi Ram, 
non-petitioner No. 1, thereupon, present- 
ed an election petition against the peti- 
tioner under Rule 78 of the Rajasthan 
Panchayat and Nyaya Panchayat Elec- 
tion Rules, 1960, hereinafter referred to 
as the Rules, in the Court of the Mun- 
siff, Karanpur, but the petition was, later 
on, transferred to the Court of Munsiff, 
Padampur, non-petitioner No. 2. It was 
alleged in the election petition by non- 
petitioner No. 1 that the Returning Of- 
cer committed serious irregularities in 
conducting the election by non-obser- 
vance with the provisions of Rules 25, 36 
and 41 of the Rules. It was further 
stated that the Returning Officer did not 
count the ballot papers in. accordance 
with the Rules inasmuch as 15 ballot pa- 
pers were declared invalid by fixing 
second seal on them in order to favour 
the returned candidate, i, e, the peti- 
tioner. It was also alleged in para Num- 
ber 4 (4) of the election petition that 
some ballot papers were wrongly counted 
in favour of the petitioner although the 
voters did not vote for him and some 
ballot papers were wrongly declared in- 
valid, although they ought to have been 
counted in favour of non-péetitioner No. 1. 
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The non-petitioner No, 1 prayed to the 
Returning Officer for recounting of the 
votes, but he rejected the prayer without 
any sufficient ground. The non-petitioner 
No. 1 further alleged in para No. 1 of 
the election petition that the petitioner 
obtained the assistance of Madan Lal ` 
Patwari and Gram Sewak of the circle 
for furtherance of the prospects of his 
election and, in this manner, committed 
a corrupt practice because these officers 
openly canvassed for the petitioner and 
got a good number of votes polled in his 
favour. 


3. The petitioner, in response to the 
notice of the election petition issued to 
him, appeared in the Court of Munsiff, 
Padampur, and filed his written state- 
ment wherein he denied all the allega- 
tions made against him in the election 
petition. The learned Munsiff, upon 
pleadings of the parties, framed the fol- 
lowing 9 issues and proceeded to record 
the evidence of the parties :— 

g Far fafaa fami è fara R, 
32, 3an 2 ai aaea adi wea 
aagea at faam qaa afer ge maT 
Tara g? [ard] 

a gar afar & qiie “ae” A afina 
qa ATTA HF ATA Tt Het Aa meari & 
qa A sang l [ardt] 

2. wr qire “a” a afra maaar 
wares è fas nata ade AA A ara 


‘add? [art] 


Yy. Far ofefrca “a”? A afer naaa 
gama aa Aefa & fard wat ata A 
BAH waqa THA gla a area ag g ? [ars] 

u war fafa afam è mA a 
g4 da wal al aaa fag on Ht waa 
ang feat? = [art] 

& Far sera ft uses afani, geard 
geal a ma Aas HR agaat à naaraat wt 
wat Soa A aaua wea Ifaa fara, zat? 
[art] | 

v FUT aaar gat Hara F iaa 
qaa afaar è aa qR afi A a 
amet g ? [merit] 

é. e ata afam I nf ara 
ga; naar fea art ar miar BY ATE 


| 
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aay frat q 


PATE ga: ACTA HUT BT 
afart g ? 
gQ arate ? 
Non-petitioner No. 1, Le, the election 
petitioner examined himself and pro- 


duced: 9 witnesses, viz., Raja Ram AW 2, 
Bhajan Lal Al W 3, Khumana Ram AW 4, 
Gandhi Singh AW 5, Bhagirath AW 6, 
Sohan Lal 7, Dana Ram AW 8, 
Bhajan Lal AW 9 and Mal Singh AW 19, 
in support of his case. The petitioner 
in rebuttal examined himself and produc- 
ed Bhagwana Ram NAW 2, and Madan 
Lal Patwari NAW 3. The learned Mun- 
siff after recording the evidence of the 
parties and ‘hearing final arguments de- 
cided issues Nos. 1, 6 and 8 in favour 
of the election petitioner i.e., non-peti- 
tioner No. 1. The rest of the issues- Nos. 
2, 3, 4, 5 and 7 were decided in favour 
of the petitioner and against the elec- 
tion-petitioner. Accordingly, the learned 
Munsiff accepted the election petition 
filed by non-péetitioner No, 1. The elec- 
tion of the; petitioner to the office of 
_Sarpanch was declared to be void. Ag- 
grieved by |the judgment of the learned 
Munsiff, dated October, 30, 1980, marked 
Ex. 16, the petitioner has moved this 
Court for exercise of its extraordinary 
writ jurisdiction on the following 
grounds :— 


(1) that! learned Munsiff committed 
an error apparent on the face of the re- 
cord in deciding issue No, l-in favour of 
the non-petitioner No. 1, because non- 
petitioner iNo. 1 has made no specific 
allegation jin the election petition as to 
which of the ballot-box was not shown 
to him before it was put at the polling 
booth by the Returning Officer. It was 
necessary |for the non-petitioner No. 1 to 
give out’ such specification. Apart from 
this, the non-petitioner No. 1 could not 
lead satisfactory evidence to prove non- 
compliance with the provisions of R. 25 
of the Rules by the Returning Officer; 


(2) that the learned Munsif failed to 
consider important fact that the non- 
petitioner No. 1 was required to prove 
under Rule 78 (d) of the Rules that the 
result of|the election, so far as it con- 
cerned the petitioner. was materially 
affected | by non-compliance with the 
provisions of the Act or of the Rules 
made ea The non-petitioner 
No. 1 neither ` alleged in the election 
petition jas to how the result of the ele- 
ction, i far as it concerned the peti- 
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tionér, was materially. affected, nor has 
he been able to prove the same. The 
learned Munsiff ought to have given a 
specific finding as to how the result of 
the election was materially affected by 
non-compliance with the provisions of 
the Act or of the Rules. He, without 
giving any finding, wrongly assumed 
that non-compliance with the Rules was 
proved; 

(3) that there is absolutely no evidence 
on the record to come to a conclusion 
that the petitioner obtained any assis- 
tance from Madanlal Patwari and-Bhag- 
wana Ram Gram Sewak for the further- 
ance of the prospects of his election. In 
the absence of any cogent and reliable 
evidence, the learned Munsiff committed 
an error of law as well as of fact ap- 
parent on the face of the record in decid- 
ing issue No. 6 in favour of the respon- 
dent No. 1} -> : 


(4) that the learned Munsiff also failed 
to consider the other important fact that 
the non-petitioner No. 1 could not suc- 
ceed in proving that the alleged corrupt 
practice was committed by the Patwari 
and the Gram Sewak with the consent 
or connivance of the petitioner, There is 
also no evidence to prove that the result 
of the election has been materially af- 
fected in so far as the petitioner is con- 
cerned on account of any corrupt pra- 
ctice committed in the interests of, the 
petitioner by the Patwari and the Gram 
Sewak and the learned Munsiff committed 
an error apparent on the face of the re- 
cord in deciding issue No. 8 in favour of 
non-petitioner No. 1, because the inspec- 
tion of the ballot papers could not be 
granted as a routine because of vague 
allegations made by non-petitioner No, 1 
in his election petition. 


4. I have carefully perused the record 
and heard Mr. R. N. Bishnoi, learned 
counsel for the petitioner, and Mr. I. J. 
Lodha, Advocate, appearing on behalf 
of non-petitioner No. 1. Nobody has ap- 


peared on behalf of non-petitioner 
No, 2. 
5. The first ground on which the 


decision of the learned Munsiff, i. e., the 
Election Tribunal has een assailed . be- 
fore me is that the result of the election 
in so far as it concerned the Returned 
candidate, i. e., the petitioner was ma- 
terlally affected by non-compliance with 
the provisions of Rule 25 of the Rules. 
Before dealing with the question. whe- 
ther there was any such non-compliance 
with-the provisions of Rule 25, I consi- 


198% 


der it necessary to reproduce 
which reads as follows :-— 
“25, Commencement of poll:— (1) The 
poll shall commence at the hour ap- 
pointed for such commencement. 


(2) Immediately before such com- 
mencement, each polling officer shall — 

(i) show every ballot box to such of 
the candidates as may be present at the 
time of the verification of the fact that 
it is empty. 

(ii) thereafter lock the same; 


(iii) place a seal thereupon in such 
manner as to prevent its being opened 
or unlocked without breaking the seal, 
and 

(iv) place it within his view.” 

From a bare reading of sub-rule (2) of 
this Rule, it is obvious that the candi- 
‘dates should be entitled to be satisfied 
that the ballot box immediately before 
the commencement of the poll was empty 
and it was properly locked and sealed 
in such manner as to prevent its being 
opened or unlocked without breaking 
the seal. Sub-rule (2) further requires 
that after it is closed and sealed it is 
placed in full view of the polling officer, 
so that even after the procedure is fol- 
lowed, there is no chance of tampering 
with the ballot box. It is no doubt true 
that there is no compulsion on a candi- 
date to remain present at the time of 
the verification of the fact that the bal- 
lot box is empty. but if the candidate 
is present the polling officer is bound 
to satisfy him that the ballot box, at the 
time of commencement of the election, 
is empty and it is properly locked and 
sealed and placed within the view of 
the polling officer. In the present case 
the grievance of non-petitioner No, 1 
before the Tribunal was that the polling 
officer did not show the ballot boxes to 
him nor did he lock or seal the same 
in his presence and so the possibility of 
tampering with the ballot box could not 
be ruled out altogether. The non-peti- 
tioner No.. }ł has examined himself and 
produced witnesses in support of his 
above allegation, but, in my opinion, 
the evidence produced in this behalf is 
far from being satisfactory. Kashi Ram, 
election petitioner, stated in his deposi- 
tion before the learned Munsif that. 
votes for Sarpanch were polled at two 
polling booths. At the first polling booth 
voters of wards Nos. 1 to 5 had polled 
their votes, while at another booth, 
voters of 5 wards Nos. 6 to 10 had come 
to cast their votes. Kashi Ram further 


the Rule 
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stated that when he went to the first 
polling booth, he saw ballot boxes lying 
there. Thereupon, he asked the Polling 
Officer to show the ballot boxes and io 
seal them in his presence, but the poll- 
ing officer did not show to him the ballat 
boxes and did not seal them in his pre- 
sence, while at another polling booth, 
the ballot boxes were shown to him for 
verification that they were empty and. 
thereafter, were locked and sealed pro- 
perly by the polling officer. Kashi Ram 
further stated that at the first polling 
booth a second ballot box was kept at 
about 3 p. m. but that ballot box also 
was not shown to him for verification 
that it was empty, nor was it sealed in 
his presence. Kashi Ram was cross-exa~ 
mined on this point before the Tribunal 
and was confronted with his election 
petition in which he did not state that 
the first ballot box at booth No. 1 was 
neither shown to him for verification 
that it was empty, nor was it sealed in 
his presence. When confronted with his 
election petition, he could not offer any 
reasonable explanation why this mate- 
rial fact was not mentioned in the elec- 
tion petition. In his cross-examination. 
Kashi Ram cleary admitted that at the 
time of putting second ballot box at 
booth No. 1 he was not present there 
and had reached there after half an hour 
or quarter to an hour. As indicated 
above, the polling officer is required 
under clause (i) of sub-rule (2) of Rule 
25 of the Rules to show every ballot box 
to such of the candidates as were pre- 
sent at the time. As Kashi Ram, ac~ 
cording to his own admission, was not 
present at the time when a second bal- 
lot box was kept at booth No. 1 and 
had reached there after half an hour 
or so, the polling officer was not requir- 
ed to wait for him to show the ballot box 
for verification that it was empty. Raja 
Ram AW 2 who was the polling agent 
of Kashi Ram at booth No. 1 stated be- 
fore the Munsiff that when the ballot box 
was kept at booth No. 1, it was already 
sealed. He, thereupon, asked the pol- 
ling officer to show the ballot box to 
him for verification that it was empty, 
but the polling officer refused to do so. 
He then asked the polling officer to ob- 


tain his signatures on the chit inside 
the ballot box but the. polling officer 
replied that his signatures were not 


necessary. Raja Ram further stated that 
when the second ballot box was kept at 
booth No. 1 it was also neither’ shown 


to’ him for verification that it was em- 


| 
262 Raj. | 


pty, nor we sealed in his presence. 
Raja Ram! was cross-examined before 
the learned Munsiff. In his cross-ex- 
amination, ;|he admitted that one ballot 


box only was kept at booth No.1 for cas- 
ting votes of Panchas and the Sarpanch 
therein and at the time when the ballot- 


box was kept at the booth there were 5 
panch candidates present there, besides 
him and that Mal Singh and Bhajan Jal 
had asked; the polling officer to show 
the ballot|box to them, but the ballot 
box was not shown. Raja Ram further 
admitted that Kashi Ram was not pre- 
sent at the time and that he had come 
at booth No. 1 after some votes were 
polled there, Kashi Ram, on the other 
hand, stated that he was present at 
booth No.!1 and that the ballot box was 
kept before him and he asked the poll- 
ing offcer [to show it to him for verifica- 
tion that it was empty and to seal it in 
his presence but the polling officér turn- 
ed down ts request. Bhajan Lal AW 3, 
Khumana Ram AW 4, Gandhi Singh 
AW 5, Bhagirath AW 6, Sohan Lal AW 7 
and Dana Ram AW 8 have said nothing 
about non-observatice of the provisions 
of sub-rule (2) of Rule 25 of the Rules 
by the polling officer, Hence, their evi- 
dence is not helpful to the election peti- 
tioner to prove non-compliance with the 
provisions of sub-rule (2) of Rule 25. 
Bhajan Lal son of Sohan Lal AW 9, no 
doubt, stated in his deposition that the 
ballot boxes at booth No. 1 were neither 
shown to) him, nor were sealed in his 
presence.; He further stated that Kashi 
Ram. andi his election agent Raja Ram 


requested, the polling officer to show the 
ballot boxes to them and to seal them 
in their presence but the polling officer 
did not pay any heed to their request. 


The evidence of this witness is not re- 
liable because he stated in his cross- 
examination that Kashi Ram was present 
at booth; No. 1 when the polling started 
while the election agent of Kashi Ram 
contradicted this witness on this point 
by stating that Kashi Ram had come to 
booth Na. 1 after some votes had already 
been polled there. Similar is the evi- 
dence of AW 10 Mal Singh. He also 
stated his cross-examination that 
Kashi Ram was present at booth No. 1 
before the polling had started there and 
that he jremained at booth No, 1 up to 


11 am, | As stated earlier, Raja Ram has 


not corroborated this witness on this 
point. In this manner, the evidence 
led by the election petitioner on this 


| 
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point is discrepant and incredible, Apart 
from paucity of reliable evidence in 
proof of the above allegation there is 
another circumstance which persuades 
me to hold that there was no breach of 
the mandatory provisions of sub-rule (2) 
of Rule 25 of the Rules in this case. The 
circumstance is that non-petitioner No. 1 
did not lodge any complaint or protest in 
writing with the polling officer or with 
his superiors that the ballot boxes were 
not shown to him for verification of the 
fact that they were empty and that, 
thereafter, they were not’ locked and 
sealed in his presence, and were not 
placed within the view of the polling 
officer, Had it been a fact that the bal- 
lot boxes were not shown to non-peti- 
tioner No, 1 or his polling agent and, 
thereafter, were not locked and sealed 
properly and were not placed within the 
view of the polling officer, the non-peti- 
tioner No. 1 or his polling agent would 
have surely made a complaint in writing 
to the polling officer or to his superiors 
on that day or immediately thereafter, 
but, no such complaint in writing has 
been brought on the record or is alleg- 
ed to have been lodged with the. polling 
officer. Consequently, I am of the view 
that the learned Munsiff i.e. the Election 
Tribunal committed an error in holding 
that provisions of sub-rule (2) of R. 25 
of the Rules were not complied with by 
the polling officer. The learned Munsiff 
further committed an error in holding 
that the election so far as it concerned 
the petitioner has been materially af- 
fected by such non-observance of the 
aforesaid provisions contained in sub- 
rule (2) of. Rule 25. 

6. There is no material on the 
record to show how the election 
so far as it concerned the returned can- 
didate, ie. the petitioner, was material- 
ly affected by non-observance of the 
aforesaid Rule. The learned Munsiff also 
in his decision did not say how or in 
what manner the election was material- 
ly affected. 

7. Kashi Ram, jonepetiiioner No. 1 
further assailed the election of the peti- 
tioner, to the office of Sarpanch on the 
ground that the polling officer did not 
follow the procedure on closing of polls 
as laid down in Rule 36 of the Rules. 
Rule 36 of the Rules reads as follows :— 

“36. Procedure on closing of poll. — 
(1) As soon as practicable after the close 
of the poll, the polling officer shall, in 


-the presence of such candidates, as may 


be present there — 


1981 


(i) examine each ballot box used at 
the polling station to see that it is un- 
opened and has not been tampered with. 

(ii) affix his seal thereon, 

(iii) make-up into separate packets — 

(a) the unused ballot papers, 

(b) the spoilt ballot papers, ` 

(c) the ballot papers returned and 
cancelled under Rule 33, 

(d) the marked copy of the voters list, 
and - 

e) x «x x «x 

(iv) affix his seal 4i pene such packet. 

(2) Subject to any direction given by 
the Collector, or the Returning Officer 
in that behalf, the ballot boxes and pac- 
kets referred to in sub-rule (1) shall be 
forwarded by the polling officer to the 
Returning Officer.” 


From a bare reading of the provisions of 
this Rule, it is evident that the polling 
officer is required in the presence of 
such candidates as may be present to 
make up two separate packets; the spoilt 
ballot papers, the ballot papers return- 
ed and cancelled under Rule 33 and the 
marked copy of the voters list and to 
affix his seal to such packets. There is 
no provision in Rule 36 that the polling 
officer is required under the law to tell 
the candidates the number of unused 
ballot papers. All that is required by 


this rule is that the polling officer shall 


place the unused ballot papers in a 
separate packet and affix his seal to the 
packet in the presence of such candi- 
dates as may be present. Consequently, 
the following finding of the Tribunal 
that the unused ballot papers were nei- 
ther shown to the candidates, nor their 
number was disclosed to them and so it 
may be presumed that there was non- 
compliance with the provisions of R. 36 
of the Rules cannot be upheld :— 
‘caer anta oz falaa afeartd are 
saniar BY Ty gt wage fearst sar 
aad die ew fee are st are à fasaa 
gar ot asat g fe samt ada sat agi 
fear mam iagt faataa afas are 
aa ga aaga frad & og Aagi aaar mar 
@ aR q ara st cad ga nA a at 
Wal g | aa: ga ara à ag aeg fare. 
oT waar g fs fiaa 3g ST aaga BY dT 


gor 

Apart from this, the learned counsel for 
non-petitioner No. 1 could not succeed 
in showing at the time of arguments that 
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there had been non-compliance with the 
provisions of Rule 36 of the Rules vy 
the polling officer, although the polling 
record was before him in the court as 
it was summoned by me before hearing 
the arguments. Consequently, I -have no 


- hesitation ` in holding that the learned 


Munsiff committed an error in arriving 
at a conclusion that the polling officer 
failed to follow the procedure laid down 
in Rule 36 on closing of poll, 

7-A. The learned Munsiff further heid 
that there has been non-compliance with 
the provisions of clause (c) of sub- 
rule (1) of Rule 41 of the Rules, which 
reads as foliows:— 

“41. Result of election. — (1) When 
the counting of votes has been complet- 
ed, the Returning Officer shall — 

(a) and (b). es 

(c) prepare and certify a return in 
Form IV setting forth therein — 

(i) the names and addresses of the 
candidates who have been declared un- 
der sub-rule (2) of Rule 23 to have been 
elected unopposed, 

(ii) the names and addresses of the 
candidates for whom valid votes have 
been cast, 

(iii) the number of valid votes cast for 

each candidate, 

(iv) the number of votes rejected as 
invalid, and 

(v) the result of the lot, if any, drawn 
under Rule 40, and ` 
WLC): eter 2 
Clause (c) of sub-rule (1) of Rule 41 of 
the Rules undoubtedly, requires the Re- 
turning Officer to prepare and certify a 
return in Form IV setting forth therein 
the particulars mentioned in sub-cls. (i), 
(ii), (iii), (iv) and (v) of clause (c) of 
sub-rule (1) of Rule 41 of the Rules. In 
the instant case, the Returning Officer 
has prepared and certified a return in 
Form IV but therein he failed to men- 
tion the names and addresses of the 
candidates for whom valid votes have 
been cast and the number of valid votes 
cast for each candidate and the number 
of votes rejected as invalid. He merely 
mentioned the name of the successful 


candidate Shri Ram Murti and 
declared him to be elected to 
the office of the Sarpanch He 
ought to have mentioned the 


names and addresses of the candidates 
who fought the election of the Sarpanch 
and for whom valid votes have been: 
cast, He should have also mentioned the 
number of valid votes cast for.each such 


- candidate and the number of votes re- 


: 
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jected as invalid. Consequently, the 
learned Munsiff rightly observed that 
Return in Form IV was not correctly 
prepared and certified by the Returning 
Officer. But the matter does not end 
here, because it was obligatory on the 
part of the election petitioner, ie. non- 
petitioner No. 1 to prove that the result 
of the election in so far as it concern- 
ed the returned candidate, ie. the peti- 
tioner was | materially affected by non- 
compliance 'with the provisions of cl, (e) 
of sub-rule (1) of Rule 41 of the Rules. 
Non-petitioher No, 1 has miserably fail- 
ed to show that the result of the elec- 
tion has been materially affected by 
failure of the Returning Officer to pre- 


pare and certify a return in Form IV 
containing , particulars giyen jin sub- 
clauses (ii), (iii) and (iv) of clause (c) of 


sub-rule (1} of Rule 41 of the Rules. The 
petitioner | in his statement before the 
learned Munsiff merely stated that after 
the counting was over, the Returning 


Officer did not disclose to him as to how 


many votes were secured by him and 
how many! were secured by the suc- 
cessful candidate, i. e, Ram Murti peti- 
tioner. In his cross-examination he 
further stated that he came to know on 
the next ,day how many votes were 
secured by him and how many were 
secured by Ram Murti. The evidence 
of the petitioner on this point does not 
appear to be true, because the counting 
of the votes had taken place in his pre- 
sence and | soon thereafter the result 
was declared. The petitioner in his ex- 
amination-in-chief admitted that the 
total votes; polled were 1720, out of which 
he secured 809 valid votes while Ram 
Murti etitioner got 868 votes. 
If .the | non-petitioner No. 1 was 
not informed by the Returning 
Officer to: how many votes 
he had secured - and how many votes 
were got by the successful candidate, he 
would hav e surely lodged a protest in 
writing with the Returning Officer or 
would have made a complaint against 
the Returning Officer to the Collector. 
8. Mr. I. J. Lodha, learned counsel for 
non-péetitioner No. 1, vehemently con- 
tended before me that Rules 25, 36 and 
41 of the Rules are of a mandatory 
nature and vital to the conduct of the 
free and /fair election, and so, if there 
was breach of these rules, the election 
held in this case was not a valid election. 
It was further urged by him that when 
the election was not conducted .in ac- 
cordance | with the existing Election 
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Rules, there is a reasonable ground for 
presuming ihat non-observance of man- 
datory rules has affected the result of 
the election so far as it concerned the 
successful candidate, i. e., the petitioner. 
In support of his above contention he 
relied upon Madhavrao: v. Collector, 
District Kolhapur, AIR 1965 Bom 217 
and Hardeva Ram v, Civil Judge, Jhun- 
jhunu, 1970 Raj LW 337. 


9. I have carefully gone through 
these authorities. In the case before their 
Lordships of the Bombay High Court, 
the petitioner. and respondent No. 5 
secured an equal number of votes and 
respondent No. 5 was declared successful 
only because of a lot drawn in his 
favour. In these circumstances, their 
Lordships held that breaches of Rr. 11 
(1), 37, 38 & 43 (1) of the Maharashtra 
Zilla Parishad Election Rules, 1962, 
gave room for a reasonable doubt that 
the result of the election might have 
been adversely affected. In the instant 
case, the petitioner secured 868 valid 
votes and non-petitioner No. 1 secured 
809 votes and the petitioner was declared 
elected by a margin of 59 votes, In the 
face of this position, the contention of 
Mr. J. J. Lodha that the result of the 
election was materially affected so far 
as it concerned the successful candidate, 
i e., the petitioner cannot be accepted 
in the absence of any reliable evidence 
that non-compliance with Rules 25, 36 
and 41 of the Rules has in fact materially 
affected the result of the election. The 
other authority cited by Mr. I. J. Lodha 
is not applicable to the facts of the 
present case, because in that case it was 
held by Hon’ble Jagat Narayan J, of this 
Court (as he then was) that Rule 38 (3) 
is mandatory and counting and scrutiny 
of votes must be done by the Returning 
Officer. In the instant case, no.such il- 
legality or defect is pointed out by the 
learned .counsel for non-petitioner No, 1 
in the conduct of the election. Conse- 
quently, I am of the view that the fail- 
ure of the Returning Officer to set forth 
in Return No. IV the names and the ad- 
dresses of the candidates for whom valid 
votes have been cast and the number 
of valid votes rejected as invalid is not 


. sufficient to set aside the election of the 


successful candidate in the absence of 
any reliable evidence from the side of 
non-petitioner No. 1 that such a failure 
has materially- affected the result of the 
election so far as it concerned the suc- 
cessful candidate, ie, the petitioner. 
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10. The learned. Munsiff further held 
n his decision that non-petitioner No, 1 
as succeeded in proving that the peti- 
ioner has obtained assistance from 
fadan Lal Patwari and Bhagwana Ram 
or furtherance of the prospects of his 
lection, The learned counsel for the 
etitioner had challenged the above find- 
ng given by the learned Munsiff on the 
‘round that it is based on no evidence 
ind is, therefore, erroneous on the face 
Í the record and is liable to be set 
iside on a writ of certiorari. The above 
‘contention advanced by the learned 
counsel for the petitioner in the course 
xf arguments is not without force, Upon 
rareful review of the entire evidence 
ed by the parties before the learned 
Munsiff, I have no difficulty in holding 
hat there is no proof from the side of 
1on-petitioner No. 1 that Madan Lal 
2atwari and Bhagwana Ram, Gram 
3Sewak, were asked to canvass for him 
yr render him assistance in the matter 
% his election. From the mere fact that 
the petitioner admitted the presence of 
Madan Lal Patwari, and Bhagwana Ram, 
Gram Sewak, at polling booths at the time 
of polling of votes, it cannot be safely 
presumed that those two Government 
employees spoke to the voters in support 
of the petitioner with the knowledge or 
consent or connivance of the petitioner. 
Non-petitioner No, 1 ought to have led 
satisfactory evidence to prove that the 
assistance which the Patwari and the 
Gram Sewak might have rendered was 
not voluntary but it was solicited or 
sought by the petitioner or that they 
rendered the petitioner assistance in the 
matter of bis election with his consent 
or connivance. Jn the absence of any 
such proof, the learned Munsiff was not 
justified in arriving at a conclusion that 
the Patwari and the Gram Sewak can- 
vassed for the petitioner or rendered 
him assistance in the matter of his elec- 
tion with the latter’s consent, connivance 
or knowledge. Reliance in support of 
my above view may be placed on the 
following authorities of the Supreme 
Court :— 

Umed v. Raj Singh, AIR 1975 SC 43 
(Para 25) and Smt. Indira Nehru Gandhi 
v, Raj Narain, AIR 1975 SC 2299 (Para 
428). 


11. Lastly. the learned Munsiff while 
deciding issue No. 8 held that the Re- 
tuning Officer wrongly refused to re- 
count the votes at the request of non- 
petitioner No. 1 specially when- he did 
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not- set forth in the return in Form IV 
the- names and addresses of the candi- 
dates for whom valid votes have been 
cast and the number of valid votes cast 
for each candidate and the number of 
votes rejected as invalid. The learned 
counsel for the petitioner has challenged 
the finding of the learned Munsiff on 
issue No, 8 also on the ground that the 
Returning Officer recounted the votes 
at the request of Kashi Ram and declar- 
ed the result of the election after the 
parties were satisfied as to the counting 
of votes. It is no doubt true that Kashi 
Ram, non-petitioner No. 1, stated in his 
deposition that he requested the Return- 
ing Officer for ordering a recount of 
votes, but the latter refused to do so 
and did not even tell the former how 
many votes were secured by him and 
how many ballot papers were rejected. 
Ram Murti petitioner, on the other hand, 
controverted the above statement of 
non-petitioner No, | by stating in his 
deposition before the learned Munsiff 
that the Returning Officer granted the 
request of recount and declared the re- 
sult of the election after recounting of 
In my opinion, the statement of 
Kashi Ram, non-petitioner No. 1, on this 
point does not appear to be true be- 
cause if his request for a recount was 
turned down by the Returning Officer, 
he should have filed an application in 
writing before him for a recount of all 
or any of the ballot papers already 
counted. He failed to do so, for reasons 
best known to him. Apart from this, 
the learned Munsiff decided issues 
Nos. 2, 3, 4, 5 and 7 against the non- 
petitioner No, 1. ‘In view of his decision 
on the aforesaid issues, it cannot be 
safely held that the non-petitioner No, 1, 
succeeded in showing that it was a fit 
case for ordering a recount, because the 
grounds covered by issues Nos. 2, 3, 4, 
and 5 on which a demand for recount 
was: made before the learned Munsiff 
could not be substantiated by non-peti- 
tioner No, 1 by any reliable and cogent 
evidence. 


12. Consequently, I have no hesita- 
tion in holding that the decision given 
by the Election Tribunal, i e, the 
Munsiff, Padampur, suffers from errors 
apparent on the record and is liable to 
be set aside on-a writ of certiorari. Ac- 
cordingly, I accept this writ petition 
filed by Ram Murti and quash the deci- 
sion of the Election Tribunal, i e, Mun- 
siff, Padampur, dated October: 30, 1930 
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and declafe the petitioner to be elected 
as Sarpanch of the. Gram Panchayat 86 
LN P, jin the circumstances of the 
case, I ‘les ve the parties to bear their 
own costs, : sa 

Petition allowed. 


N 
x 
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MAHENDRA BHUSHAN, J, 
Balbir Singh, Petitioner v, Smt, Swa- 


ran Kanta, Respondent, 
Civil c, Stay Appln. No, 80 of 1980, 
in Civil Misc. Appeal No, 118 of 1980, 


D/- 18-11+1980.* 


Hindu Marriage Act (25 of 1955), S. 24 
— Application for pendente lite mainte- 
nance and/or for expenses of the pro- 


ceedings Discretion of Court to make 
order — Court can look into conduct of 
parties, 


There is no provision in- Section 24, 
like in: Section 25 (1) which provides 
that the conduct of the parties and other 
ia Bo of the case are to be taken 
into consideration by the Court while 
fixing permanent alimony and mainten- 
ance. But, it is within the discretion of 
the Court|}to make.an order for pendente 
lite maintenance, and merely because of 
fhe two conditions, namely, the wife or 





is support and necessary ex- 

penses of the proceedings, and the other 

spouse sufficient means, are satisfied, 

then it is|mot necessary for the Court to 

order payment of maintenance pendente 
lite and expenses of the proceedings. 

z (Para 5) 

Therefore, though’ it is not specifically 


provided that the conduct of the appli- 
` cant: for maintenance pendente lite and 
expenses the proceedings is also to be 
taken into consideration, but the fact 


that the discretion of the Court to make 
an order lor not to make an order goes 
to show that the Court has to take the 
conduct and the other circumstances also 
into ‘consideration while disposing of the 
applicatior under Section 24. Merely 
because the abovementioned conditions 
are satisfied, it is not incumb€nt to pass 
-an order, | and notwithstanding the exist- 


ence of two conditions, the Court may 


*Against order of P. S. Yadav, Dist. J., 
Alwar, |D/- 11-4-1980, i 


cat Sanaa 


Balbir Singh v. Swaran Kanta 


A.LR 


in a proper case refuse to pass an order 


, under Section 24. (Case law discussed). 


(Paras 5, 6) 
Cases Referred : Chronological Paras 
AIR 1977 Nelhi 76 
AIR 1974 All 110 

AIR 1972 Guj 174 - 
AIR 1967 Ker 181- 
AIR 1980 Cal 575 

M. I. Khan, for Petitioner; H, C. Ras- 
togi, for Respondent, 

JUDGMENT :— Against an order of 
the learned District Judge, Alwar order- 
ing a permanent alimony at Rs. 85/- 
p.m, under S. 25 of the Hindu Marriage 
Act, 1955 (hereinafter referred to as the_ 
Act) while dismissing the application of 
the appellant moved under Section 13 of 
the Act, an appeal has been preferred 
in this Court, In this appeal, two appli- 
cations under Sections 24 and 26 of the 
Act were filed. These applications are 
to be disposed of, 

2. The respondent, who is the wife of 
the appellant, has claimed Rs. 770/- as 
Advocate’s fee and Rs, 200/- towards the 
expenses of the appeal. Thus, in all, she . 
has claimed Rs. 970/-. The case of ‘the 
respondent is, that she has no indepen- 
dent income of her own to meet the 
expenses of the proceedings, and the ap- 
pellant is an Upper Division Clerk with 
the Food Corporation of India and get- . 
ting not less than Rs. 800/- p.m. He has 
none to support except the respondent 
whom he has neglected to support. In 
reply to this application, the appellant 
has come out with a case that his in- 
come is only Rs, 489/- per month, and 
the respondent is a trained nurse and 
she is running a private clinic in the 
village and earning Rs. 500/- p.m. Both 
the parties have in support of their case 
relating to the income have filed affi- 
davits. In the application under Sec- 
tion 26 of the Act, the respondent has 
claimed pendente lite maintenance for 
her minor daughter, i 

3. It is not disputed that an applica- 
tion under Section 11 ‘of the Act bas 
been filed by the appellant in the Court 
of learned District Judge, Alwar, which 
is pending. It is also not disputed that 
in those proceedings an order has been 
made under Section 24 of the Act direct- 
ing the appellant to pay Rs. 120/- p.m. 
as pendente lite maintenance. Therefore, 
if the respondent so chooses, she can file 
an application under Section 26 of the 
Act in those proceedings in the trial. 
Court for grant of maintenance to the 
minor daughter, ; 
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4, In the present stay application, the 
only question is as to whether the re- 
spondent should be awarded any sum to 
meet the expenses of the proceedings. 
Mr. Khan, the learned Advocate for. the 
respondent submits that while dealing 
with an application under Section 24 of 
the Act, the Court has also to see to the 
conduct of the parties and if the conduct 
of the respondent is looked into, it 1s 
such which does not entitle her to an 
order under Section 24- of the Act for 
expenses of the proceedings, i.e., this ap- 
peal. Mr. Rastogi, the learned Advocate 
for the non-petitioner, 
hand, contends that the conduct is only 
relevant while making an order of a per- 
manent alimony under Section 25 of the 
Act, so far as pendente lite maintenance 
under Section 24 of the Act is concern- 
ed the conduct of the parties is not rel- 
evant. Therefore, the question is, as to 
whether while dealing with an ‘applica- 
tion under S, 24 of the Act either for 
pendente lite maintenance and/or for ex- 
penses of the proceedings, the court can 
look into the conduct of the parties? 

5. Section 25 (1) of the Act does pro- 
vide that the conduct of the parties and 
other circumstances of the case are to 
be taken into consideration by the Court 
while fixing permanent alimony and 
maintenance, but there is no such provi- 
sion under Section 24 of the Act. But, 
it is within the discretion of the Court 
to make an order for pendente lite main- 
tenance, and merely because tw@' of the 
conditions, namely, the wife or the hus- 
band, as the case’ may be, has no inde- 
pendent income sufficient for her or his 
support and necessary expenses of the 
proceedings, and the other spouse has 
sufficient means, are satisfied, then it is 
not necessary for the Court to order pay- 
ment of maintenance pendente lite and 
expenses of the proceedings. Therefore, 
though it is not specifically provided. that 
the conduct of the applicant for mainte- 
nance pendente lite and‘ expenses of the 
proceedings is also to be taken into con- 
sideration, but the fact that the discre- 
tion of the Court to make an order or 
not to make an order goes to show that 
the Court has to take the conduct and 
the other circumstances also into consid- 
eration while disposing of the applica- 
tion under Section 24 of the Act. The 
famous author ‘Mulla’ in Principles- of 
Hindu Law (14th Edn.) while dealing 
with Section 24 of the Act and discretion 
of the Court has observed at page 801 
Vike this:— -> 7 & 
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“At the same time there is nothing in 


the section:.to prevent the court from 


taking into consideration the conduct of 
the parties. .A comparison of the langu- 
age of this Section with that.of Sec. 25. - 
which deals with permanent alimony and 
maintenance shows that under latter sec- 


-tion the conduct of the parties is an im- 


portant factor for consideration in 
awarding the same, The words “conduct 
of the parties” do not appear in the pre- 
sent section but the conduct of the par- 
ties would not be ignored by the Court 
in making the order asked- for or in as- 
sessing the amount of alimony: The mat- 
ter is one for the court to deal with as 
it thinks just and reasonable in its unfet- 
tered discretion and the- court has the 
power to make an order for alimony 
pendente lite for instance in favour of a 
respondent wife notwithstanding the 
wife’s adultery. In considering an appli- 
cation for such: an order the court would 
take into account all relevant circum- 
stances, including the adultery, the con- 
duct of the parties and any plea of con- 
duct conducing or condonation. Cases are 
conceivable in which although the court 
has power to award alimony pendente 
lite, no order may be made. Thus, for 
instance, in case of a wife who has 
brought cohabitation to an end by ad- 
mitted misconduct for which the husband 
is not to be blamed or in case where the 
conduct of the’ erring spouse is shown to 
have caused exceptional hardship to the 
other or where the erring spouse is 
shown to have been guilty of exceptional 
depravity the ‘court may refuse to grant 
alimony pendente lite, The section con- 
fers on the court a general power to 
make orders for alimony pendente lite 
and the court would take into considera- 
tion the whole of the circumstances of 
the case although the prime considera- 
tion: even in such cases would be tha 
means of the parties.” 


6. Mr. Rastogi, the learned Advocate 
for the respondent has placed reliance on 
Surendra Kumar Asthana v. Smt. Kam- 
lesh Asthana, AIR 1974 All 110, Mrs. 
Arti Singh v. Lt. Col. Kanwar Pal Singh, 
AIR 1977 Delhi 76 and Lallubhai Keshav- 
ram Joshi v, Nirmalaben Lalluram Joshi. 
AIR 1972. Guj 174. In Surendra Kumar's 
case (supra), ‘it has been held that relief 
under Section 24 can be granted even it 
objection to jurisdiction is raised and not 
decided. They have not held as to whe- 
ther the conduct of the parties in the 
other circumstances of the case is also to 
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be taken into consideration, and all that 
has been held is that an indigent. spouse 
should not be left without means of put- 
ting her or his case fairly before the 
Court. In! Mrs. Arti Singh’s case (supra) 
all that has been held is that the exer- 
cise of the power under Section 24 of 
the Act is not dependent on the defence 
raised by, the opposite party. Whether 
or not the conduct of the parties and the 
other circumstances of the case are also 
to be taken into consideration in an ap- 
plication under Sec. 24 of the Act was 
not con idered. We will look into the 
only authority which has dealt with as 
to whether the conduct of the parties is 
relevant or not and that is Lallubhai’s 
case (supra) where it has been held that 
conduct lof either party is immaterial 
while dealing with an application under 
Section: 24, although it is relevant for 
passing an order under Section 25. The 
basis of this authority is that if the con- 
duct of a party was to be taken into 
consideration for passing any order, 
there would have been appropriate pro- 
visions in the section itself as is found 
in Section 25 of the Act. I have already 
ated earlier that it is within the dis- 
cretion of the Court to pass an order for 
pendente! lite maintenance and expenses 
of the proceedings under Section 24 of the 
Act, and; merely because the two condi- 
tions, as|mentioned earlier, are satisfied, 
it is not incumbent to pass an order, and 
otwiths landing the existence of two 
conditions, the. court may in a proper 
case ref ise to pass an order under Sec- 
tion 24 of the Act. Therefore, in exer- 
cise of its discretion, the court is com- 
petent to consider the conduct of the 
parties d the other circumstances əf 
the este though, by and large the main 
consideration with the court will be the 
means of the parties to the litigation, as 
a person! having no means has a right to 
engage 4 lawyer to defend him or her, 
as the case may be, Mr. Khan, the learn- 
ed counsel for the appellant, has refer- 
red to two authorities, namely, Raja Go- 
palan v, \Rajamma, AIR 1967 Ker 181 and 
Sachindra Nath Biswas v. Smt, Ban- 
mala Biswas, AIR 1960 Cal 575. In all 
these authorities under S. 25 of the Act, 
there isia provision that the conduct of 
the parties and the other circumstances 

of the case are also to be taken into con- 
= sideration. None of these authorities has 
dealt with the point as to whether these 
factors are also relevant while dealing 
with an! application under Section 24 of 
the Act. But, notwithstanding that there 


| 
















Balbir Singh v. Swaran Kanta 


A.L} R 


is no analogous provision about taking 
into consideration the conduct in the 
circumstances of the case in Sec. 24 of 
the Act, the order being discretionary, 
these elements are such which need con- 
sideration. 


7. Now, the question is, as to whether 
in the instant case looking to the conduct 
of the parties the circumstances are such 
that an order should be made in favour 
of the respondent ordering the appellant 
to pay expenses of the proceedings, and 
if so to what extent? It is contended by 
Mr, Khan, the learned Advocate for the 
appellant, that the respondent. was al- 
ready married to one Shivpal Singh and 
during the subsistence of that marriage 
she again contracted a second marriage 
with the appellant. Therefore, according 
to him, the marriage was a nullity in 
view of Section 5 of the Act. It is fum 
ther contended that the learned trial 
court while dismissing the application 
under section 13 of the Act moved by 
the appellant could- not have ordered 
payment of permanent alimony under 
section 25 of the Act, and an order 
could only be made in case a decree 
would have been passed. This is such a 
point which can only be taken up for 
consideration in the main appeal and not 
in the proceedings under Section 24 of 
the Act in this Court. It is yet to be de- 
cided, though documentary evidence has 
been filed by the appellant, as to whe- 
ther” during the subsistence of first mar- 
riage with Shivpal Singh, the second 
marriage with the appellant was contract- 
ed. It is a point on the merits of the 
case, and it is not possible to say any- 
thing this way or that way while deal- 
ing with an application under Section 24 
of the Act, or dealing with the appeal 
in this case, because it is only confined 
to the order of permanent alimony while 
dismissing the application for divorce un- 
der Section 13 of the Act. The respon- 
dent has given her affidavit that the al- 
legations levelled earlier that she was 
having her own income and was drawing 
Rs. 500/- p.m, are not correct. She has 
given an affidavit, which has been con- 
troverted by the appellant, who has 
stated in his affidavit that she being a 
trained nurse is running a private clinic 
and earning Rs. 500/- p. m. On these affi- 
davits, it cannot be held definitely that 
the respondent is having an independent 
income of her own so as to meet the ex- 
penses of the proceedings. As already 
observed earlier, the means of the par- 
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ties to the Htigation are relevant while 
considering the application under Sec- 
tion 24 of the Act. The appellant is only 
sarning Rs. 489/- p.m, 

8. Taking all these circumstances into 
consideration, I will order the payment 
of Rs. 75/- p.m. as expenses of this ap- 
peal by the appellant to the respondent. 
The payment should be made within two 
weeks. The moment the payment is made 
and Mr. Khan informs, the appeal itself 
shall be listed for hearing. 

Order accordingly. 
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Inder Dev Arya, Petitioner v. Univer- 
sity of Rajasthan and another, Respon- 
dents. 


Civil Writ Petn. No. 388 of 1981, D/- 
16-4-1981. 
(A) Constitution of India, Art. 14 — 


Rules for Admission to Medical Colleges 
in Rajasthan for the year 1980, R. 2 (a) — 
Rule providing reservation of seats for 
students from abroad/other States nomi- 
nated by Government of India having 
regard to reciprocal international obli- 
gations and absence of adequate facilities 
for medical education in other States of 
India — Is not violative of Art. 14, AIR 
1970 SC 35, Rel. on; AIR 1968 SC 1012, 
AIR 1971 SC 2303, AIR 1971 SC 1762, 
AIR 1980 SC 820 and AIR 1980 SC 1230, 
Refd, (Paras 23, 24) 


(B) Constitution of India, Art. 14 — 
Rules for Admission to Medical Colleges 
in Rajasthan for the year 1980, R. 2 (c) 
— Rule providing reservation of seats 
for students from other States on reci- 
procal basis — Is not violative of Art. 14 


It cannot be assumed that while nomi- 
nating students for admission to the me- 
dical colleges under clause (c) of Rule 2 
of the Rules for Admission to Medical 
Colleges in Rajasthan for the year 1980, 
the State Governments will so act as to 
confer undue favours on particular can- 
didates. It can be reasonably expect- 
ed that the State Governments concern- 
ed, while nominating the candidates, will 
bear in mind the object sought to be 
achieved by the Rules, viz., to select the 
best and most meritorious candidates for 
admission to medical colleges and will 
adopt a procedure whereby the best and 
most meritorious candidates are nominat- 
ed. Furthermore, it is settled law that 
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the mere possibility of a power being 
abused cannot be a ground for denying” 
the power. This is more so when the 
power is to be exercised by the highest 
authority, that is, the State Government, 
itself. It is not possible to assume that 
while exércising the powers, the State 
Government would act in a manner as 
to confer undue favours on certain per- 
sons. Moreover, in case, the power is 
found to have been exercised in a man- 
ner as to favour an undeserving candi- 
date at the cost of a deserving candidate, 
the matter can be agitated before the 
Court and suitable relief can be given. 
For the reasons aforesaid, R. 2 (c) cannot 
be said to be violative of Art. 14, AIR 
1969 Raj 182 and AIR 1980 SC 1975, 
Refd. (Para 26) 

(C) Constitution of India, Art. 15 (1) 
r/w Art. 15 (4) and Art. 226 — Relaxa- 
tion of 15% in minimum marks for ad- 
mission of SC/ST candidates and creation 
of additional seats for said category of 
students — Is not violative of Art. 15 (1) 
r/w Art. 15 (4) and is in consonance with 
revised recommendations made by Medi- 
cal Council of India under S. 33, Medical 
Council Act, in 1979 and approved by 
Central Government on 15-10-79 — Also, 
candidate not belonging to SC/ST has 
no locus standi to challenge admission to 
said seats under Art. 226. AIR 1972 SC 
1680, Rel. on; AIR 1971 SC 1762 and 
AIR 1980 SC 820, Ref, AIR 1980 Patna 1 
(FB), Explained. (Paras 31, 34) 
Cases Referred: Chronological Paras 


1981 WLN (UC) 109 10 = 
AIR 1980 SC 820 16, 25, 32 
AIR 1980 SC 1230 17 
AIR 1980 SC 1975 25 
AIR 1980 Pat 1 (FB) 29, 33 
AIR 1972 SC 1680 27, 28 
AIR 1971 SC 1762 15, 21, 23, 30 
AIR 1971 SC 2303 14, 15 
AIR 1970 SC 35 19, 21, 23 
AIR 1969 Raj 182: ILR (1969) 19 Raj 76 
25 
AIR 1968 SC 1012 13, 15 


M. L. Shrimali, for Petitioner; R. Balia, 
Dy. Govt. Advocate, for Respondents. ` 

ORDER:— In this writ petition filed 
under Art. 226 of the Constitution of 
India, the petitioner, Shri Inder Dev 
Arya, has prayed for an appropriate 
writ, order or direction against the non- 
petitioners, namely, the University .of 
Rajasthan (hereinafter referred to as the 
University) and the State of Rajasthan, 
directing them to give admission to the 
petitioner in the M.B.B.S, course of 
1980-81, l i i 
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2. This writ petition has been filed in 
the following circumstances:— 


3. In the State of Rajasthan, there are 
five medical colleges at Jaipur, Bikaner 
Udaipur, [Jodhpur and Ajmer, AH the 
five medical colleges are run by the State 
Government, Admissions to the aforesaid 
Medical Colleges are made after making 
a joint selection through a Selection 
Committee (Admission Board). For the 
guidance of the Selection Committee in 
the matter of admissions to the said col- 
leges, the State Government has issued 
instructions which have been described 
as Rules for Admission to Medical Col- 
leges in | Rajasthan for the year 1980 
(hereinafter referred to as ‘the Rules’). 
According to Rule 1 of the Rules, the 
total number of admissions to the vari- 
ous medical colleges in Rajasthan will 
not be more than 550 per year, Rule 2 
provides, for reservation of certain num- 
ber of seats for students belonging to 
certain categories. Clause (a) of Rule 2 
provides| that 15 seats (three seats each 
in the Medical - Colleges of Rajasthan) 
should be reserved for students from 
abroad/other States nominated by Gov- 
ernment’ ‘of India. Clause (b) provides 
that five seats should be reserved for the 
students! whose parents migrated from 
Burma | d other countries, in or after 
the year 1963 and are registered as mig- 
rants in| Rajasthan (one seat in each Me- 
dical Catlege) Clause (c) lays down that 
five sea should be reserved for stu- 
dents from other States of Indian Union 
on a reciprocal basis. In clause (d), it is 
provided that 8% seats should be reserv- 
ed for natural born candidates belong- 
ing to Scheduled Castes and 6% for na- 
tural born candidates belonging to the 
Scheduled Tribes as notified in the Pre- 
sidential order for the State of Rajasthan 
and who fulfil conditions as laid down in 
Rule 3.| The said clause also lays down 
that if the number of qualifying natural 
born candidates belonging to the Sche- 
duled Castes/Scheduled Tribes are not 
sufficient to cover the above reservation, 
a maximum of 10 reserved seats in a 
year may be carried forward to the sub- 
sequent year. In clause (e) it is laid down 
that 25% of the seats, excluding seats re- 
served in Clause (a) should be reserved 
for girl candidates and that if eligible 
and suitable girl candidates from natural 
born Scheduled Castes/Tribes are not 
available, these seats should’ be filled by 
the male candidates of natural born 
Scheduled Castes/Tribes. In clause (f) it 
is laid'down that in case the reserved 
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seats are not filled in a particular cate- 
gory, the unfilled seats will be transfer- 
red to general seats. Rule 3 provides the 
conditions of eligibility which must be 
fulfilled by a candidate for being ad- 
mitted and lays down that a candidate 
must have studied for the last three years 
continuously as a regular candidate in a 
recognised institution ` in Rajasthan or 
his/her natural father or natural mother 
should have continuously resided in Raj- 
asthan for a period of last ten years 
or he/she must be a son/daughter of (i) 
an employee of Government of Rajasthan 
including officers of All India Services 
borne on the State Cadre of Rajasthan, or 
(ii) Undertakings/Corporations/Improve~ 
ment Trusts/Municipal Boards/Pancha- 
yat Samities/Co-operative Bodies, duly 
constituted by the Government of Rajas- 
than or (iii) Statutory bodies and Corpo- 
ration formed under the Indian Compa- 
nies Act incorporated in Rajasthan or (iv) 
a University of Rajasthan or Higher Se- 
condary Board of Education, Rajasthan, 
who has put in at least three years’ ser- 
vice on ist October of the year of admis- 
sion in any of the above bodies/service, 
or he/she is a son/daughter of an emplo- 
yee of Central Government or institu- 
tions of the Central Government includ- 
ing Public Sector Undertakings or Corpo- 
rations situated in Rajasthan and who 
is permanent or has put in-at least three 
years’ continuous service, provided that 
he is serving in Rajasthan for at least 12 
months on the date of application, Rule 3 
also prescribed the minimum educational 
qualifications which must be possessed 
by the candidate for admission to the 
Medical Colleges. Rule 4 provides that 
all the candidates except those belonging 
to categories (a) and (c) of Rule 2 will 
have to appear at the Pre-Medical Test 
to be held by the University in the sub- 
jects of Chemistry, Physics and Biology 
and that in order to be eligible, the candi- 
date shall have to obtain at least 50% 
marks at the Pre-Medical Test. A provi- 
sion for relaxation of 10% in the mini- 
mum marks has been made in respect of 
natural born Scheduled Castes/Tribes 
students, 


4. In accordance with the Rules, the 
University issued a scheme of Examina- 
tion for Pre-Medical Test, 1980 as well 
as the Syllabus for the said examination 
wherein the mode of setting examination 
papers in the subjects of Physics, Chem- 
istry and Biology and English has been 
laid down and the syllabus for each of 
the aforesaid subjects has been prescrib: 


1981 


ed. The Pre-Medical Test for - admission 
to the Medical Colleges of Rajasthan was 
held on November 15, 17 and. 20, 1980. 
The petitioner was one of the ‘students 
who had appeared at.the said:test, The 
petitioner has secured 166 marks in the 
subjects of Physics, Chemistry and Bio- 
logy in the Pre-Medical test. 


5. After the result of the Pre-Medi- 
cal Test had been declared, the Govern- 
ment of Rajasthan issued a notification 
dated 23/27th January, 1981 whereby, it 
was notified that natural born Scheduled 
Castes/Tribes students will be given a 
relaxation of 15% in the minimum 
marks required in the Pre-Medical Test 
for the purpose of admission in the 
Medical Colleges. By another order, 
dated 3rd Feb., 1981, the State Govt. in- 
creased the number of seats in the vari- 


ous medical colleges by 22 for the pur-_ 


pose of making the said seats available 
to the students belonging to Scheduled 
Castes/Scheduled Tribes. It appears that 
out of those 22 additional seats which 
were created under order dated 3rd Feb- 
ruary, 1981, 19 were filled up by candi- 
dates belonging to Scheduled  Castes/ 
Scheduled Tribes, but three seats could 
not be filled up and, therefore, the afore- 
said three additional seats were with- 
drawn by the State Government by its 
order, dated the 26th February, 1981. 
Against the five seats which were reserv- 
ed for students from other State of the 
Indian Union on reciprocal basis under 
Rule 2 (c), the State Government has 
admitted eight students nominated by 
the Government of Jammu and Kashmir: 

6. Since the petitioner could not be 
admitted in any of the Medical Colleges, 
he has filed this writ petition wherein he 
ie prayed for the relief referred to 
above, 


7. The writ petition has been contest- 
ed by the respondents: and a reply to the 
writ petition has. been filed on behalf of 
the State of Rajasthan. 


8. I have heard Shri M.. L. Shrimali, 
the. learned counsel for the petitioner 
and Shri Rajesh Balia, the. learned De- 
puty Government Advocate. 


9. Shri Shrimali has’ urged the follow- 
ing contentions:— ` 


= (1) The examination papers for Physics, 
ny and Biology in the Pre-Medi- 
Cai Test were not set in accordance with 
the Scheme of Examination and the syl- 
labus published by the University inas- 
much as in the Physics paper, Question 
No.2 (c) was outside the course and the 
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marks assigned to the various parts of 
Questions Nos. 4 and 5 were not equal. 
Similarly, in’the Chemistry paper, Ques- . 
tion ‘No. 6 (b) was outside the syllabus, 
Question No. 8 (2) was erroneous and 
questions Nos, 1 to 4 and 6 to 10 were 
not divided into 4-5 parts as provided in 
the Scheme of Examination but contained 
less than 4-5 parts. In the Biology paper, 
Question No. 5 (e) (iv) was not in ac- 
cordance with item 7 (v) of the Syllabus 
inasmuch as it did not give the choice 
in different topics as required by item 
No. 7 (v) and further that marks. assign- 
ed to various items of Question No. 6 
were not equal. 


(2) The reservation of 15 seats for stu- 
dents from abroad/other States to be no- 
minated by the Government of India 
under clause (a) of Rule 2 and the re- 
servation of 5 seats for students from 
other States of the Indian Union on re- 
ciprocal basis under clause (c) of Rule 2 
of the Rules was violative of the provi- 
sions of Articles 14 & 15 of the Constitu- 
tion and not protected by Cl. (4) of 
Article 15 of the Constitution. 

(3) In permitting the students belong- 
ing to Scheduled Castes/Scheduled Tribes 
securing less than 40% marks in the Pre- 
Medical Test for the additional 22 seats, 


. the - State Government has discriminated 


against the petitioner and the aforesaid 
action of the State Government is viola- 
tive of the provisions of Article 14 of the 
Constitution. . 

10.. As regards the first contention 
urged by Shri Shrimali, relating to the 
errors in the Examination papers of Phy- 
sics, Chemistry and Biology in the Pre- 
Medical Test for the year 1980, it may - 
be observed that‘ the defects, that have, 
been pointed out by the petitioner in 
this writ petition, are the same as those 
which were pointed out by the petitioner 
in Jalam Singh v. University of Rajas- 
than (Civil Writ Petn. No, 2 of 1981, de- 
cided on 14th April, 1981)." For the rea- 
sons given in the said judgment, the first 
contention urged by Shri Shrimali can- 
not be upheld and must be rejected. 


11. With regard to the. second con- 
tention of Shri Shrimali relating to the 


- validity of the. reservations contained in 


clauses (a) and (c) of Rule 2 of the Rules, 
the submission of the _ learned Deputy 
Government | Advocate was that the 
aforesaid provisions cannot strictly be 
called provisions with regard to the re- 
servation of seats and that in reality 
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under the said provisions, the various 
sources from which admissions can be 
. made to the Medical Colleges, have been 
prescribed. The learned Deputy Govern- 
ment Advocate has further submitted 
that it isl open to the State Government 
to prescribe the sources from which the 
candidates for admission to the Medical 
Colleges can be selected and that in pre- 
scribing as sources in clauses (a) and 
(c) of Rule 2 of the Rules, the State Gov- 
ernment has not acted arbitrarily but 
has followed an intelligible differentia 
‘which has reasonable nexus with the ob- 
ject soug) t to be achieved by the Rules. 


urged byj Shri Shrimali and the learned 
Deputy Government Advocate with re- 
gard to the validity of clauses (a) and (c) 
of Rule 2 of the Rules, it would be con- 
venient to take note of certain decisions 
of the Supreme Court in which similar 
questions with regard to the reservation 
of seats ‘for admission to educational in- 
stitutions have been considered. 


13. In P. Rajendran v. State of Mad- 
ras, AIR'1968 SC 1012 the Supreme Court 
was required to deal with the validity of 
Rule 8 of the Rules framed by the Gov- 
ernment ' of Madras for admission to the 
Medical Colleges within the State of Mad- 
ras. By ie aforesaid rule, provision had 
been made for districtwise distribution of 
seats according to the population of the 
district.| The validity of the aforesaid 
Rule was challenged on the ground that 
it was violative of Article 15 (1) and 
Article 14 of the Constitution. The Sup- 
reme Court negatived the challenge based 
on the provisions of Article 15 (1) of the 
Constitution but struck down the said 
Rule as; being violative of Article 14 of 
the Constitution and held that the dis- 
trictwise selection of seats in Medical 
Colleges| resulted in discrimination as 
there was no nexus between the said 
territorial distribution and the object 
sought to be achieved by the Rules, name- 
ly, to secure the best possible material 
for admission to medical colleges subject 
to the provision for socially and educa- 
tionally| backward classes. 


12. mh examining the submissions 


14. In A, Periakaruppan v. State of 
Tamil Nadu, AIR 1971 SC 2303, selection 
for admission to the Medical Colleges on 
the basis of unitwise distribution of seats 
amongst the Colleges belonging to the 
various als of the State was challenged 
-on the ground that it was, violative of 
the provisions of Articles 14 and 15 of 
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the Constitution and the said challenge 
was upheld by the Supreme Court on the 
ground that the unitwise distribution of 
seats was violative of the provisions of 
Articles 14 and 15 of the Constitution in- 
asmuch as the object intended to be 
achieved, viz., to select the best candi- 
dates for being admitted to Medical Col- 
leges cannot be satisfactorily achieved by 
the method adopted. 


15. In D. N. Chanchala v. State of 
Mysore, AIR 1971 SC 1762 the Supreme 
Court was dealing with the validity of 
Universitywise distribution of seats in 
the Government Medical Colleges, the 
Supreme Court distinguished its earlier 
decisions in Rajendran’s case (AIR 1968 
SC 1012) (supra) and  Periakaruppan’s 
case (AIR 1971 SC 2303) (supra) and up- 
held the said Universitywise distribution 
of seats amongst the various Medical Col- 
leges of Karnataka State and has observ- 
ed that “Since the Universities are set up 
for satisfying the educational needs of 
different areas where they are set up and 
medical colleges are established in those’ 
areas, it can safely be pronounced that 
they also were set up to satisfy the needs 
for médical training of those at- 
tached to those Universities” and that 
“there is nothing undesirable in ensur- 
ing that those attached to such Univer- 
sities have their ambitions to have training 


in specialised subjects, like medicines, 
satisfied through Colleges affiliated to 
their own Universities.” According to 


the Supreme Court “such basis for 
selection has not the disadvantage of 
districtwise or unitwise selection.” 
In the said case, the Supreme Court has 
further observed that the Government 
which bears the financial burden of run- 
ning the Government Colleges is entitled 
to. lay down criteria for admission in its 
own colleges and to decide the sources 
from which the admission may be made, 
provided of course, such classification is 
not arbitrary and has a rational basis and 
reasonable connection -with the object’ of 
the Rules, In the said case, the Supreme 
Court .has held that candidates passing 
through the qualifying examination held 
by a University formed a class by them- 
selves as distinguished from those pass- 
ing through such examination from the 
other two Universities and that such a 
classification had a reasonable nexus with. 
the object of the Rules, namely, to cater | 
to the needs of the candidates who would 
naturally look to their own University to 


1981 -. 


advance their training in technical stu- 
dies such as medical studies. 

-16. In’ Dr. Jagdish Saran v. Union 
of India, AIR 1980 SC 820 the Supreme 
Court was dealing with a case relating to 
admission to the M. D. course (Dermato- 
logy) of the University of Delhi. The Uni- 
versity of Delhi had made a rule reserving 
70% of the seats at the Post-Graduate 
level to students who had taken their 
M.B.B.S. degree from the University’ of 
Delhi and the remaining 30% of the seats 
were open to all, including the graduates 
‘of Delhi. The aforesaid reservation of 
70% seats in favour of Delhi University 
graduates was challenged before the Sup- 
reme Court on the-ground that it was 
violative of the provisions of Article 14 
of the Constitution. The Supreme Court 
repelled the said challenge, In that con- 
text, the Supreme Court has dealt with the 
problem of reservation in the matter of 
admission in educational institutions in 
the light of the provisions of the Consti- 
tution guaranteeing equality and has ob- 
served: 

“Constitutional equality itself is dyna- 
mic, flexible, and moulded by the varia- 
bles of life. For instance, if a region is 
educationally backward or woefully de- 
ficient in medical services, there occurs 
serious educational and  health-service 
disparity for that human region which 
must be redressed by an equality-and-ser- 
Ivice minded welfare State. The purpose 
jof such a policy is to remove the existing 
linequality and to promote welfare-based 






























irate the unequal societal condition is left 


\ducing equality in the quality of life of 
hat handicapped area subject, of course, 
basic recognition of individual equali- 
and criteria of efficiency.” (Para 18) 
“If the State, for example, seeks to re- 
ove the absence of opportunity for me- 
dica] education of Adivasis or Islanders 
Who have no inclination or wherewithal 
o go to far-off-cities and join medical 
kolleges, by starting a regional univer- 
sity and medical college in the heart of 
tuch backward region and reserves a 
high percentage of seats there to ‘locals’ 
le., students from that university, it can- 
ot be castigated as discriminatory, What 
s directly intended to ‘abolish existing 
isparity cannot be accused of discrimi- 
ation.” (Para 19) 


“Again, if the State finds that only 
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when. given medical graduation, will care 
to serve in that area, drawn towards it 
by a sense of belonging, and those from 
outside will, on graduation, leave for the 
cities or their own regions, it may evolve 
a policy of preference or reservation for 
students of that University. That strategy 
ensures the probability of their serving 
the backward people for whose benefit 
the medical courses were opened. Such 
measures which make for equality of op- 
portunity for medical education and medi- 
cal service for backward human sectors 
may be constitutionalised even by Arti- 
cles 14 and 15.” (Para 20) 


But, at the same time, the Supreme Court 
expressed its concern at “the tendency to 
wall off each University as an insulated 
island of education mindless of the inte- 
grated unity and equal opportunity 
which are an inalienable part of our con- 
stitutional value system”. The Supreme 
Court, however, took note of the existing _ 
reality that “all the country round every 

University bangs, bars and bolts the 
doors of médical admission to outsider 
and if Delhi alone were to keep its doors 
of hospitality ajar, where are the Delhi 
graduates to go for higher studies” and 


-therefore, the Supreme Court upheld the 


impugned reservation. The Supreme 
Court has, however, observed that 
“the Union of India has a special res- 
ponsibility to ensure that in higher edu- 
cation, provincialism does not erode the 
integrity of India.” 

17. In Charles K. Skaria v. Dr. C. 
Mathew, AIR 1980 SC 1230, the validity 
of a rule whereby a quota of 2% of the 
total number of seats in the M.S. and 
M.D. courses of the various Universities 
of Kerala had been prescribed for candi- 
dates from the entire country except 
Kerala, was under challenge. The- Kerala 
High Court had struck down the said 
rule on the ground that the aforesaid 
quota of 2% for the whole country was 
too low and illusory, The Supreme Court 
affirmed the said judgment of the Kerala 
High Court and observed that fundamen- 
tal rights of the candidates do not depend 
on the grace of Governments and Indians 
are not aliens in their own motherland 
when asking for seats on the score of 
equal opportunity. The Supreme Court 
has also cautioned the State of Kerala 
that an enlightened policy of admission 
to institutions of higher studies in har- 
mony with the Constitution must be for- 
mulated if-it is not to be guilty of con- 
fusion in college campuses and student 


| 


| 


274 Raj. | 


litigation | which paralyse 
life. 

18. The aforesaid decisions of the 
Supreme |Court show that while the Sup- 
reme Cou has struck down districtwise 
and unitwise distribution of seats for ad- 
mission i educational institutions, it 
has upheld Universitywise allocation of 
seats for! admission to such institutions. 
But at the same time, the Supreme Court 
has expressed its disapproval for confin-~ 
ing the bounds of educational institutions 
to students belonging to a particular 
State or ‘University only and has advised 
a more énlightened approach having an 
All India perspective in the matter of 
admission to educational institutions for 
higher education. 


19. Reservations similar to those con- 
tained in clauses (a) and (c) of Rule 2 of 
the Rules came up for consideration be- 
fore the Supreme Court in Chitra Ghosh 
v. Union of India, AIR 1970 SC 35, which 
related to admission to the Maulana Azad 
Medical College, New Delhi. According to 
the college prospectus, 23 seats were re- 
served for certain categories of students, 
viz., sous/daughters of the residents of 
Union Territories specified therein includ- 
ing displaced persons registered therein 
and sponsored by the Government; sons/ 


educational 


daughters of Central Government ser- 
vants pested in Indian missions abroad, 
Cultural Scholars, Colombo Pian Schol- 


ars, Thailand Scholars and Jammu and 
Kashmir State Scholars. The aforesaid 
provisian regarding reservation of seats 
was challenged on the ground that it was 
violative of the provisions of Article 14 
and clauses (1) and (4) of Article 15 and 
clause (2) of Article 29 of the Constitu- 
tion. The Supreme Court negatived the 
said challenge made on the basis of Arti 
cles 15+and 29 (2) on the ground that the 
students were not being denied admission 
to the medical colleges on the ground 
only of religion, race, caste, sex, place of 
birth or any of them. While dealing with 
the challenge made on the basis of Arti- 
cle 14 jof the Constitution, the 

Court | bserved:— 


“It is the Central Government which 
bears the financial burden of running the 
medical college, It is for it to lay down 
the criteria for eligibility. From the very 
nature: of things it is not possible to throw 
the admission open to students from all 
over the country. The Government can- 
not be denied the right to decide from 
what sources the admission will be made. 
That essentially is a question of policy 
and depends inter alia on an overall as- 
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sessment and survey of the requirements 
of residents of particular territories and 
other categories of persons for whom it is 
essential to provide facilities for medical 
education. If the sources are properly’ 
classified whether on territorial, geogra- 
phical -or other reasonable basis it is not 
for the courts to interfere with the man- 
ner and method of making the classifica- 
tion.” (Para 9) 


20. After examining the various cate- 
gories which were under challenge, the 
Supreme Court held that the classification 
in all these cases was based on intelligi- 
ble differentia which distinguished them 
from the group to which the appellants 
before the Supreme Court belonged and 
that it was difficult to see how that classi- 
fication had no rational nexus with the 
object of imparting medical education 
and also of selection for that purpose. In 
the said case, while dealing with the cate- 
gory relating to Cultural Scholars, Co- 
lombo Plan Scholars and Thailand ‘Scho- 
lars, the Supreme Court observed that 
the said scholars À Í 


_ “are given admissions in the medical 
institutions in this country by reason of 
reciprocal arrangements of educational 
and cultural nature,” 


21, In D. N. Chanchala’s case (AIR 1971 
SC 1762) (supra) 60 seats had been set 
apart for candidates belonging to different 
categories, viz., students from Union Ter- 
ritories and States where there are no 
medical colleges, students from relatively 
less developed Commonwealth countries, 
cultural scholars and students under the 
T.C.S. of the Colombo Plan and Special 
Commonwealth Assistance Plan, stu- 
dents from Nepal, repatriates from| 
Burma, Ceylon and Mozambique, child-| 
ren of the Defence Personnel and Ex-} 
Defence Personnel, students who hadi 
passed L.A.M.S, and L.U.W.S., lady stu- 
dents taking family planning programme, 
children of political sufferers and -stu 
dents from Goa. While dealing with the 
aforesaid categories, the Supreme Cour 
has reiterated the principles laid down 
earlier in Chitra Ghosh’s case (AIR 1970 
SC 35) (supra) and has observed (at page 
1770 of AIR 1971 SC):— 


“Setting apart 60 seats under Rule 4 
is, as already stated, not a reservatior#a 
but laying down sources for selection ne 
cessitated by certain overriding consi; 
derations, such as obligations toward] 
those who serve the interests of the counfi 
try’s security, certain reciprocal obliga 
tions and the lke,” 
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22. If- the provisions contained in 
clauses (a) and (c) of Rule 2 of the Rules 
are considered .in the light of the afore- 
said decisions of the Supreme Court, it 
can be held that the aforesaid clauses do 
not provide for reservation but-lay down 
the sources for selection of candidates for 
admission to medical colleges. Now, the 
question that has to be considered, is as 
to whether in laying down the said sour- 
ces, a rational classification has been 


made and whether the said classification ` 


has a' reasonable nexus with the object 
sought to be achieved by the Rules. 


23. In so far as clause (a) of Rule 2 is 


concerned, it provides for 15 seats (three: 


seats each in the medical colleges of 
Rajasthan) for students from abroad/ 
other States nominated by the Govern- 
ment of India. Instead of specifying the 
various categories from which the afore~ 
said seats would be filled, as was done in 
Chitra Ghosh’s case (AIR 1970 SC 35) 
(supra) and D. N. Chanchala’s case (ATR 
1971 SC 1762) (supra), the present rule 
empowers. the Government of India’ to 
nominate the students from out of the 
students from abroad and other States. 
It is to be expected that in exercising its 
powers to nominate the 15 students for 
admission, from amongst the students 
from abroad/other States, the Govern- 
ment of India will be governed by the 
reciprocal international obligations anso- 
ifar as foreign students are concerned and 
the absence of adequate facilities for me- 
dical education in other States of India. 
In this context, reference may be made 
to the following observations of the Sup- 
reme Court in Chitra Ghosh’s case (AIR 
1970 SC 35) (supra): | 
} “The mere fact that the Central Gov- 
ernment has to make the nominations 
with regard to the reserved seats cannot 
į be considered to be preferential treat- 
Ament of any kind. As the candidates for 
the reserved seats have to be drawn from 
different sources it would be difficult to 
have uniformity in the matter -of selec- 
tion from amongst them. The High Court 
was right in saying that the standards of 
the examination passed by them, the sub- 
ject studied by them and the educational 
background of each of them would be 
different and divergent had (and?) there- 
fore the Central Government was-the ap- 
propriate authority which could make a 
proper selection out of. those categories.” 
(Para 11) 
24. The aforesaid observations - are 
equally applicable insofar as. clause {a) 
of Rule 2 is concerned and in my opinion, 
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therefore, clause (a) of Rule 2 cannot be 
held to be violative of the provisions of 
Article 14 of the Constitution. . 


25. Coming to'clausé (c) of Rule 2, it 
may be observed that the-said clause pro- 
vides that five seats will be kept for stu- 
dents from other States of the Indian - 
Union on a reciprocal -basis. As noticed 
earlier, the conditions of eligibility laid 
down in’ Rule 3 seek to confine admission 
in the medical colleges in Rajasthan to 
students who have studied in an educa- 
tional institution in Rajasthan for a parti- 
cular number of years or any of whose 
parents have resided in Rajasthan for a 
particular number of years or any of 
whose parent has been in the service of 
the Government of Rajasthan or Central ` 
Government or the institutions mentioned 
in the said Rule for a particular number 
of years, In other words, Rule 3 has clos- 
ed the doors of medical colleges in the 
State of Rajasthan to students belonging. 
to other parts of the country, Clause (c) 
of R. 2 enables the doors of the medical 


_ colleges to be opened for students be- 


longing to other States of Indian Union. 
The aforesaid policy of allotting seats 
for students from other States of the 
Indian Union has been followed for some 
time past. In Surendra Kumar v. State of 
Rajasthan, ILR (1969) 19 Raj 76: (AIR 
1969 Raj 182), this Court has considered 
the validity of a notification issued by the 
State Government whereby three seats 
had been set apart for students at the 
discretion of the State Government in 
special circumstarices, In the said case, 
this Court has noticed that the aforesaid 
three seats had been filled in by students 
from Jammu and Kashmir as a result of 
reciprocal arrangement, and has observed. 
that no serious objection could be taken 
for filling up the three seats in that par- 
ticular year. In this context, reference 
may also be made to the decision of the 
Supreme Court in Miss Nishi Maghu v. 
State of Jammu and Kashmir, AIR 1980 
SC 1975. In the said case, the Supreme 
Court has referred to the fact that follow- 
ing the request made by the Government 
of India, 10%, of. the seats in the Govern- 
ment. Medical College, Jammu for the 
academic year 1979-80 were reserved for 
students from other States on reciprocal 
basis. This shows that there is an All 
India policy for allocation of seats in edu- 
cational institutions, especially medical 


- colleges, to students from other States. 


on reciprocal basis, The aforesaid policy 
decision appears to be in consonance with 
the observations of the Supreme Cour! 
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in Dr. Jagdish Saran’s case (AIR 1980 SC 
820) (supra) that the Union of India has 
special responsibility to ensure that in 
higher education, provinciality does not 
erode the integrity of India. Even though 
the number of seats set apart for students 
belonging 'to other States is too meagre 
but still it appears to be a step in the 
right direction and it cannot be held to 
be violative of the provisions of Article 14 
of the Constitution. 


26. rhe main challenge of Shri Shri- 
‘mali to the aforesaid provision contained 
in clause i(c) of Rule 2 was that in so far 
as selection from the general categories 
is concerned, the said selection is made 
on the basis of merit but in so far as the 
seats which are set apart for students 
belonging to other States are concerned, 
the same'can be filled in at the discretion 
of the State Governments concerned and 
that such a provision would thus operate 
as a device for conferring mutual favours 
by the State Governments concerned on 
certain students. It cannot be assumed 
that while nominating students for admis- 
sion to the medical colleges under 
clause (c) of Rule 2 the State Govern- 


ments will so act as to confer undue 
favours on particular candidates, It can 
be reasonably expected that the State 


Governments concerned, while nominat- 
ing the candidates, will bear in mind the 
object sought to be achieved by the Rules, 
viz., to select the best and most meritori- 
ous candidates for admission to medical 
colleges and will adopt a procedure 
whereby the best and most meritorious 
candidates are nominated. Furthermore, 
it is settled law that the mere possibility 
of a power being abused cannot be a 
ground gs denying the power. This is 


more when the power is to be exer- 
cised by the highest authority, that is, 
itself It is not 


the Stale Government, 
possible to assume that while exercising 
the powers, the State Government would 
act in a manner as to confer undue fa- 
vours on certain persons. Moreover, in 
case, the power is found to have been 
exercised in a manner as to favour an 
undeserving candidate. at the cost of a 
deserving candidate, the matter can be 
agitated before the Court and suitable 
relief can be given. In the present case, 
the petitioner has neither challenged the 
nominations, that have been made by the 
Goverrlment of Jammu and Kashmir for 
filling up the eight vacancies in the Medi- 
cal Colleges of Rajasthan for students þe- 
longing to the State of Jammu and Kash- 
" yur, oo has the petitioner challenged 
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` Post-graduate Studies. Finding that cer- 


A.L R. 
the nominations ‘made by the “'State of 
Rajasthan for admission to the eight 
seats set apart on reciprocal basis for 
students belonging to the State of Rajas- 
than in the medical colleges in the State 
of Jammu and Kashmir. For the reasons 
aforesaid, the challenge to the validity 
of clause (c) of Rule 2 of the Rules fails. 


27. As regards the third contention 
urged by Shri Shrimali relating to the 
admissions of candidates belonging to 
scheduled Castes/Scheduled Tribes, to the 
19 additional seats that were created for 
them after reducing the minimum per- 
centage of qualifying marks in Pre-Me- 
dical Test from 40% to 35%, it may be 
observed that the petitioner is a person 
who does not belong to the cetegory of 
Scheduled Castes/Scheduled Tribes stu- 
dents. It is also not the case of the peti- 
tioner that as a result of the admission of 
candidates belonging to Scheduled Castes/ 
Scheduled Tribes on the 19 additional 
seats the quota prescribed in clause (d) 
of Rule 2 of the Rules has been con- 
travened. The petitioner, thus, has no 
locus standi to challenge the aforesaid | 
admissions. In this connection reference — 
may be made to the decision of the Sup- 
reme Court in Suresh v. Vasant AIR 1972 
Sc 1680. In that case 12% seats were 
reserved for students, belonging to Sche- 
duled Castes and Nawabuddhas and 8% 
seats were reserved for students be- 
longing to Scheduled Tribes in the M.Sc. 
(Agri.) Course in the various agriculture 
colleges attached to the Punjab Rao 
Krishi Vidyapeeth. The qualifications that 
were prescribed for admission to the 
M.Sc. (Agri.) Course, were © degree of 
B.Sc. (Agri.) or an equivalent examina- 
tion with at least 50% marks in the ag- 
gregate in the subject offered for the 





























tain relaxation of marks was necessary 
for students belonging to the classes for 
whom reservation had been made, the 
Vidyapeeth lowered the qualifying marks 
for the purpose of admission from 50% 
to 45% and created 12 additional seats 
for persons belonging to the reserved 
categories. Students who did not belong to 
the reserved categories and had been 
denied admission, challenged the admis 


cepted the said challenge and set 
the admissions made against the 
said additional. seats. The Supreme Co 
reversed the decision of the Bombay Hig 
Court on the ground that. the studen 
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who had challenged the admission had no 
locus standi to challenge the same. In 
that context, the Supreme Court has ob- 
served (at p. 1681):— 

“Without going into the question of the 
validity of the resolution of the Execu- 
tive Council by which the qualifications 


were lowered or the number of seats was: 


increased by 12 for sons of Freedom 
Fighters and others we have no hesitation 
in accepting to the contention of Mr. 
Daphtary that the writ petition was 
bound to fail on the short ground that 
none of the respondents who were peti- 
tioners before the High Court could show 
that he was entitled to be admitted to 
any one of the seats out of the 12 seats 
which had been newly created for speci- 
fied categories pursuant to the resolution 
of the Executive Council. Admittedly, 
none of these candidates was either a son 
of a Freedom Fighter or belonged to the 
scheduled Caste or Scheduled Tribe.” 


28. The present case is on all fours 
with the aforesaid decision of the Sup- 
veme Court in Suresh v, Vasant (supra) 
inasmuch as here also the 19 additional 
























[longing to Scheduled Castes/Scheduled 
Trribes and the said seats have been filled 
p by lowering the qualifying marks 
om 40% to 35%. If the said additional 
Beats were not filled from amongst the 
udenis belonging to the Scheduled 
astes/Scheduled Tribes, they would not 
pave been available to the students be- 


pr neither belongs to a Scheduled Caste 
nor to a Scheduled Tribe. He can have 
ho say in the matter of filling of those 


jocus standi to challenge the 
the said seats. 


29. That apart, even on merits, there 
no substance in the objection raised by 
The petitioner. The contention of Shri 


nai ion 


-the Constitution prohibits the State 
om discriminating against any citizen 
grounds only of race, caste, sex, place 
birth or any of them and the only €x- 
pption to the aforesaid prohibition is 


fhich permits the State to make any 
ch provision for the advancement of 
hy socially and economically backward 
jasses of citizens or for the Scheduled 
tes and the Scheduled Tribes. Shri 
hrimali has submitted that while exer- 
ing its powers under 
ticle 15, the State has to take into con- 
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hrimali was that clause (1) of Article 15 


clause (4) of 


eration the obiect sought to be achiev~ ` 
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ed by the Rules, viz., to select the best 
and the most meritorious students for 


-admission to the Medical Colleges in the 


State of Rajasthan and that while 50% 
were the minimum qualifying marks that 
had been prescribed for the general cate- 
gory of studenis only 35% were prescrib- 
ed as the minimum marks in relation to 
the candidates belonging to Scheduled 
Castes and that as a resuli thereof, the 
object of selecting meritorious candidates 
for admission would not be achieved and, 
therefore, the relaxation in the minimum 
marks for admission in relation to candi- 
dates belonging to Scheduled Castes and 
Scheduled Tribes to 35%, is unconstitu- 
tional, In support of his aforesaid submis- 
sion, Shri Shrimali has placed reliance 
on the decision of Full Bench of the Patna 
High Court in Amalendu Kumar v. Staie 
of Bihar, AIR 1980 Pat 1. I am unable 
to accept the aforesaid contention of Shri 
Shrimali. 

30. In D. N. Chanchala’s 
1971 SC 1762) (supra), the 
Court, while dealing with the quetion 
relacing to the reservation of certain 
seats for admission to Medical Colleges in 
the State of Karnataka, has observed (at 
p. 1775): 


“The object of the rules for admission 
can obviously be to secure a fair and 
equitable distribution of seats amongst 
those seeking admission and who are eli- 
gible under the University Regulations. 
Such distribution can be on the principle 
that admission should be available to the 
best and the most meritorious. But an 
equally fair and equitable principle 
would also be that which secures admis- 
sion in a just proportion to those who 
are handicapped and who, but for the 
preferential treatment given to them, 
would not stand a chance against those 
who are not so handicapped and are, 
therefore, in a superior position. The 
principle underlying Article 15 (4) is that 
a preferential treatment can validly -be 
given because the socially and  educa- 
tionally backward classes need it, so that 
in course of time they stand in equal 
position with the more advanced sections 
of the society.” 

The aforesaid observations of the Sup- 
reme Court show that apart from select- 
ing. the best and the most meritorious 
students for the purpose of admission to 
the Medical Colleges, the object of the 
Rules is also to secure admission in just 
proportion to those who are handicapped 
and who, but for the preferential treat- 
ment given to them, would not stand a 


case (AIR 
Supreme 
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Chance against those who are not so 
handicap ed and are, _ therefore, in a 
superior sition, The scheme under- 


lyme cla e (4) of Article 15 is that per- 
sons bel g to socially and educa- 
tionally backward classes, and the Sche- 
duled Cabtes and Scheduled Tribes suffer 
from a handicap on account , of their in- 
ferior position in the society for the past 
agonal of years and special protection 
is necessary for candidates belonging to 
the aforesaid classes and, therefore, pro- 
vision can be made for giving preferen- 
tial treatment to such candidates. 
Rule 3 (c) of. the Rules recognises this 
prmciple.and makes provision for relaxa- 
tion of. 10% in the minimum marks. ac- 
quired: in the Pre-Medical Test. The re- 
sults of| the Pre-Medical Test showed 
that-even after making the aforesaid 10% 
relaxation, the number of candidates be- 
longing Ito Scheduled Castes and Sche- 
duled Tribes, who had qualified for selec- 
tion, was not adequate so as to fill the 
quota 
of Rule! 2, and in. order 
number; of candidates belonging to Sche- 
duled Castes and Scheduled Tribes could 
Secure admission to the Medical Colleges, 
a further relaxation of 5% was made in 
the minimum marks. While the aforesaid 
relaxafion was made in the minimum 
marks, Ithe number of seats to be allotted 
to the jcandidates belonging to the Sche- 
duled Castes and Scheduled Tribes, was 
also increased. The aforesaid - relaxation 
did not, however, prejudicially affect the 
Í candidates belonging to other 
ities to be selected re admission 







Medical Test in relation to students be- 
longing to the Scheduled Castes and 
A aah pe Tribes the standard of effici- 
ency of medical education would be pre- 
judicially affected, because, there has 
been no relaxation in the minimum qua- 
Ffications that are prescribed by the vari- 
ous iversities for admission to the 
M.B.BS. Course and, therefore, the can- 
didates belonging to the Scheduled Castes 
and Scheduled Tribes, who have been ad- 
mitted as a result of the said relaxation 


iz the minimum qualifying marks, are `’ 


not persons who did not possess the mini- 
mum jqualifications prescribed by the res- 
I Cee for admission to the 





stage of admission to the Medical Col- 
legesican have no bearing on the efficiency 
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rescribed for them under cl. (qd). 


that adequate. graduate medical education (which have 


ment on 15th October, -1979, under Sec- 


the minimum 


ALR. 


of the medical education and the medical 
services, because no person can obtain the 
M.B.B.S. Degree, unless he completes the 
course prescribed by. the University, and 
no relaxation has been. made in the mat- 
ter of award of M.B.B.S. Degree in fa- 
vour of Scheduled Castes and Scheduled 
Tribes students, and all . students who 
have been admitted to the Medical Col- 
leges, will have to satisfy the standards 
prescribed by the Universities concerned 
for award of the M.B.BS. Degree. Thus, 
it cannot be said that relaxation in the 
matter of minimum marks required in 
the Pre-Medical Test in the matter of 
admission to the M.B.BS.. Course may. 
have adverse effect on the efficiency of 
the medical education or the Medical 
Services in the country. 


31. In this context, it would be rel- 
evant to note that in exercise of the 
powers conferred on it under the Indian 
Medical Council Act, 1956, the Medical 
Council of India in its revised recom- 
mendations. made -in 1979, for under- 



























been approved by the Central Govern- 


tion 33 of the Indian Medical Counci 
Act, 1956), has made the following pro- 
vision in relation to candidates belonging 
a Scheduled cere and scheduled Tri: 


“Provided further that in. respect o 
candidates belonging to Scheduled Cas 
tes/Scheduled Tribes the minimum mark 
required for admission ` shall be 40% i 
Heu of 50% for- general candidates. 


Where the seats reserved for Schedul 
ed Castes and Scheduled Tribes student 
in any State cannot be filled for want o 
requisite number of candidates fulfilli 
requirements prescribe 
from that State, then such vacant sea 
may be filled up on All India basis wit 
Scheduled Castes and Scheduled Tribe 
candidates getting not less than the mi 
nimum prescribed pass - percentage. 

The authorities (State Government 
and Universities) should arrange speci 
coaching classes for Scheduled Caste 
Scheduled Tribes candidates before t 
qualifying competitive examination 
enable them to come up to the appr 
priate standard for admission to t 
Medical Course.” 


The provision contained in Rule 3 lo í 
giving of relaxation of 10% in the 
mum marks required in the Pre-Medi 
Test to candidates belonging to Sched 
ed Castes and Scheduled Tribes, is in 
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cordance with the aforesaid recommenda- 
tions of the Medical Council of India. 
The further relaxation 
minimum marks made by the State Gov- 
ernment by its notification dated . 23/27 
January, 1981, is also in- consonance with 
the said recommendations of the Medical 
Council of India, because, even after the 
aforesaid relaxation, the requirement 
that the Scheduled Castes/Scheduled Tri- 
bes candidates must have not less than 
the prescribed percentage has not been 
given up, and that candidates are requir- 
ed to have passed the qualifying exam- 
ination, prescribed for the purpose of 
admission to the M.B.B.S, Course by the 
Universities concerned before they can 
be selected for admission to the Medical 
Colleges, In the circumstances, it cannot 
be said that in relaxing the minimum 
qualifying marks in the Pre-Medical 
| Test for Scheduled Castes/Scheduled Tri- 
bes candidates, the State 
has, in any manner, adversely affected 
the efficiency of medical education in the 
State of Rajasthan. Ba 
32. In this context, it would be perti- 
nent to'refer to the following observa- 
tions of Krishna Iyer, J. in his leading 
judgment in Dr. Jagdish Saran’s case 
I (ATIR 1980 SC 820 at p. 834) (supra):— 
“We cannot be scared by glorifying 





















ountries and may, on closer scrutiny, 
ick holes in the scientific basis of our 
trance tests themselves, We repeat all 
this only to stress the limitations on the 
urrent system of. selection so that we 


cientific is being jettisoned for the sake 
bf accommodating nitwits of backward 
yegions institutions or classes’ when 
marks are slightly slurred over.” 


33. In Amalendu Kumar v. State of 
ihar (AIR 1980 Pat 1) (FB) (supra), the 
um qualifying marks that were 


| g marks had been reduced to 40%. The 
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.of 5% in the 


Government - 


pay not be swept off our feet by the. 
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said minimum qualifying marks in rela- 
tion to Scheduled Castes/Scheduled Tri- 
bes candidates were subsequently fur- 
ther reduced to 35% and the learned 
Judges of the Patna High Court held that 
the reduction of the minimum qualify- 
ing marks to 35% in relation to Scheduled 
Castes/Scheduled Tribes. candidates was 
violative of the provisions of clause (1) 
of Article 15 of the Constitution and was 
not saved by provisions.of clause (4) of 
Article 15. In taking the aforesaid view, 
the learned Judges of the Patna High 
Court have placed strong reliance on 
the recommendations that had been made 
by the Medical Council of India with re- 
gard to admission to the Medical Colleges. 
The learned Judges of the Patna High 
Court have pointed out that according to 
the recommendations of the Medical 
Council of India, relaxation of 5% in the 
minimum marks could be given to candi- 
dates belonging to Scheduled Castes/ 
Scheduled Tribes and have observed that 
further relaxation in the minimum quali- 
fying marks from 45% to 40% and there- 
after to 35% had no relevance to the pri- 
mary object of securing the best possible 
candidates consistent with the objective 
of making provisions for advancement of 
Scheduled Castes and Scheduled Tribes. 
In my opinion, the aforesaid decision. of 
the Patna High Court, instead of lending 
assistance to the argument of Shri Shri- 
mali, goes against him inasmuch as the 
decision of the Patna High Court is based 
on the original recommendations of the 
Medical Council of India, which were 
made in 1979 and thereafter the Medical - 
Council has revised its recommendations, 
whereby, it has permitted relaxation to a 
greater extent in favour of candidates 
belonging to Scheduled Castes and Sche- 
duled Tribes. The relaxation that has 
been made by the State Government 
under order dated 23/27 January, 1981, 
is in consonance with the aforesaid revis- 
ed recommendations of the Medical 
Council of India. The learned Judges of 
the Patna High Court have observed that 
Medical Council of India is an expert 
body and the recommendations made by 
it can be made the basis for testing the 
validity of the relaxations made in favour 
of the candidates belonging to Scheduled 
Castes/Scheduled Tribes for the purpose 
of admission to Medical Colleges. In that 


case, the High Court held the relaxation 
to be violative of the provisions of Arti- 
cle 15 (1) of the Constitution on the 
ground that. it was in excess of the rela- 


xation permissible- under the recommen- 
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dations of the Medical Council of India. 
On the same logic, the relaxation in the 
present case, must be upheld, because, 
is in consonance with the revised recom- 
mendations of the Medical Council of 
India. ' 

34. For the reasons aforesaid, the chal- 
lenge to ithe admission of 19 candidates 
belonging to Scheduled Castes/Scheduled 
Tribes on the basis of relaxation of 15% 
in the minimum marks in the Pre-Medical 
Test, cannot be held to be violative of 
the provisions of Article 15 (1) read with 
Article 15 (4) of the Constitution. 

35. Thus, none of the contentions urg- 
ed by Shri Shrimali in support of the 
writ petition can be accepted. 


36. The writ petition is, therefore, dis- 
missed. But in the circumstances, the 
parties are left to bear their own costs in 


this writ petition. wo 
Petition dismissed, 
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| DWARKA PRASAD, J. 
ee Hardeo Singh, Appellant v, 


State of Rajasthan, Respondent, 


Second Appeal No. 615 of 1977, D/- 
-11-2-1961. 

(A) Constitution of India, Art. 299 — 
Contract Act (1872), S. 70 — Contract of 
tenancy with Government — Non-compli- 
ance of! Art. 299 — Effect — Government 
cannot take plea of invalidity of con- 
tract. j 


Where the plaintiff entered with the 
State, defendant into a contract of ten- 
ancy which was not made in accordance 
with the law and was consequently void 
on account of non-compliance of provi- 
sion of} Art. 299, in case of default of rent 
the owner was entitled to restitution 
when the justice of the case so required 
and the State cannot be allowed to take 
benefit | of plea of invalidity of contract. 

l (Para 6) 

Wheh a thing has been delivered with 
the intention to letting the same, then 
naturally the person who had so deliver- 
ed the! thing is entitled to the re-delivery 
thereof, even if no lawful contract was 
entered into between the parties, _ 

l (Para 6) 


Of E in such a case the owner 
would! not be entitled to any compensa- 
tion or damages for breach of contract as 
there is no lawful contract between the 
parties. . (Para 6) 
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| ATR. 
(B) Transfer of Property Act (4 of 1882), 
S. 106 — Period of . notice — Require- 


ments of S. 106 — Contract to contrary — 
Effect, 


~ If there is a contract to the contrary 
and a different period of notice is con- 
templated by the parties, then the re- 
quirements of S, 106 of T. P. Act relating 
to giving of 15 days’ notice expiring with 
the end of the month of tenancy, have no 
application. AIR 1955 Raj 1, Followed. 


(Para 8) | 


(C) Civil P. C. (5 of 1908), S. 80 — 
Transfer of Property Act (1882), S. 196 — 
Combined notice under S, 106 and under 
S, 80 EESE Valid. j 


A combined notice under S. 106 of T. P. 
Act and under S. 80 Civil P, C. is valid. 
The purpose of a notice under S.. 80 is to 
inform the defendant of the. nature of 
the suit intended to be filed and the re- 
lief sought to be claimed. Once it is 
brought to the notice of the proposed de- 
fendant that the sender of the notice 
intended to terminate the tenancy and 
that the notice under S. 80, C.P.C. would 
terminate subsequent to or along with 
the termination of the tenancy, then the 
validity of such a notice cannot be chal- 
lenged on the ground that the cause of 
action for serving a notice under S. 80, 
C.P.C. had not arisen. AIR 1973 Bom 
59, Rel. on. l (Para 10) 

Where a notice under S. 80, C.P.C. 
made full and complete 
garding the termination of the tenancy 
on the expiry of the period of three 
months from the date of the receipt of 
the notice and also spoke’ in clear terms| 
that notice under S. 80, C.P.C. would ex- 
pire upon the termination of the tenancy 
and that the right to sue would accrue to 
the plaintiff on the expiry of such notice 
it could not be said that the notice was 
invalid as the object of giving notice 
u/s, 80 was not fulfilled or that the reff 
quirement of that provision was not satis 
fled by the notice. (Para 10)f 
Cases Referred: _ Chronological Parag 


AIR 1973 Bom 59 1g 
AIR 1968 SC 1218: 1968 All LJ 745 
AIR 1961 SC 14497 -> i j 
AIR 1955 Raj 1 

AIR 1952 SC 23 7 
- A. L, Mehta, for Appellant; D. S. Shij 
shodia, Govt. Advocate, for Respondent. 

_ JUDGMENT:— This second appeal 
arises out of a suit for ejectment and re 
covery of arrears of rent, Some apart 
ments in the fort of -Kurabad ‘belongin; 
te the plaintiff were taken on rent fo | 





averments re-i 
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locating: the: office: of the Ranger of the 
Forest- Department of the State, on a 
rent of Rs.. 15 per month. A document in 
this respect was executed on July 1, 1958, 
by Ratan Lal, Ranger, in favour of the 
plaintiff. Rent was paid up to 31st March, 
1968. But thereafter, rent from ist April, 
1968 fell into arrears. According to the 
plaintiff, rent was payable month by 
month on the first day of the next suc- 
ceeding month and as rent was not paid 
according to the terms of tenancy, a no- 
tice of three months’ was given on De- 
cember 2, 1967, terminating the tenancy 
on the expiry of the period of three 
months. The notice purported to termi- 
nate the tenancy and was also intended to 
fulfil the requirements of Section 80 of 
the Code of Civil Procedure, As the State 
Government. did not make payment of 
arrears of rent from April 1,. 1968, nor 
did it vacate the premises, a suit for 
ejectment and recovery of Rs, 120 as 
arrears of rent, at the rate of Rs. 15 per 
month, was filed by the plaintiff on 
December 10, 1968, in the court of Addi- 
tional Munsiff, Udaipur. 


2. In the written statement filled by 
the State, it was admitted that the pre- 
mises in dispuse were taken on monthly 
rent of Rs, 15/- for the use of the forest 
range office, but it was pleaded that no 
notice under Section 80 of the Code of 
Civil Procedure was served upon the de- 
fendant nor the tenancy was properly 
terminated by a notice for a period of 
three months. It was also stated that the 
defendant did not commit any default in 
payment of rent but the amount of 
arrears of rent was sent by money-order, 
which the plaintiff refused to accept. 


3. The trial court held that the alleg- 
ed contract executed by Ranger Ratan 
Lal in favour of the plaintiff was not valid 
because of the provisions of Article 299 
of the Constitution, as there was no con- 
tract in writing expressed in the name of 
ithe Governor of the State, It was also 
held that a proper notice under Sec- 
tion 80 of the Code of Civil Procedure 
was not served upon the defendant ten- 
ant, as the cause of action did not arise 
prior to the termination of the tenancy. 
However, a decree for Rs. 120 towards 
arrears:of rent was passed on the basis 
lof. the admission of the defendant con- 
\tained in the written statement regarding 
ithe existence of the tenancy at the rate 
of Rs. 15 per month, but the suit for 
ejectment of the defendant from the pre- 
‘mises in question was dismissed, 
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4. A first appeal. preferred by the 
plaintiff in respect of the relief of eject- 
ment of the defendant from the premises 
in dispute was also dismissed by the Civil 
Judge, Udaipur. The first appellate Court 
also held that there was no valid contract 
of tenancy between the parties, creating 
the relationship of landlord and tenant, 
as the document executed by the Ranger 
Ratanlal was not in accordance with the 
provisions of Article 299 of the Constitu- 
tion of India. But it was held that under 
Section 70 of the Contract Act, the plain- 
tiff was entitled to reasonable recom- 
pense for the use and occupation of the 
premises in dispute by the defendant, It 
was also held that there was no clear 
notice of three months duration, ending 
with the month of tenancy and as such 
there was no compliance with the provi- 
sions of Section 106 of the Transfer of 
Property Act and further that a combin- 
ed notice under Section 80 of the Code 
of Civil Procedure and Section 106 of 
the Transfer of Property Act could not 
have been given as no cause of action 
arose to the plainciff to file a suit for 
ejectment before the termination of ten- 
ancy and in the absence of a proper no- 
tice terminating the tenancy, no founda- 
tion was laid for serving the notice under 
Section 80 of the Code of Civil Procedure. 


5. In this appeal, learned counsel for 
the appellant did not contest the finding 
recorded by the two courts below that on 
account of the provisions of Article 299 
of the Constitution, no valid contract of 
tenancy came into existence between the 
parties on the basis of the rent-note ex- 
ecuted by Ranger Ratanlal on July 1, 
1958. It is also not in dispute that oral 
terms of tenancy cannot be taken into 
consideration as there was no valid con- 
tract between the parties, as contemplat- 
ed under Article 299 of the Constitution. 
However, it is urged that a decree for 
possession should have been passed by 
the two courts below on the basis of the 
admissions of the defendant State con- 
tained in their written statement. Al- 
though, there is no valid contract of ten- 
ancy between thé parties, yet as held by 
their Lordships of the Supreme Court 
in Ram Kumar Das v. Jagdish Chandra 
Deo, AIR 1952 SC 23, a lease implied by 
law may be inferred from payment and 
acceptance of rent. Moreover, the fact of 
tenancy is admitted in the written state- 
ment filed by the defendant State It is 
also admitied in the written statement 
that the premises in dispute were taken 
on rent for locating the forest range 
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office of the Forest Department on a 
‘monthly rent of Rs. 15 from J uly 1, 1958, 
and it has further been stated therein 
that it was contemplated between the 
parties that a three months’ notice on 
either side shall be required for termi- 
nating the tenancy. Thus even if the 
document; executed by Ratanlal Ranger 
on July 1, 1958, as well as the oral agree- 
ment regarding the terms and conditions 
of tenancy are completely excluded from 
consideration, yet merely on the basis of 
the aforesaid admission made by the de- 
fendant in the written statement, it can 
fairly be held that there was relationship 
of landlord and tenant between the par- 
ties and that the premises were taken 
on rent at the rate of Rs,-15 per month 
and that three months’ notice on either 
side was required for vacation of the pre- 
mises, l - 3 
| 

‘6. In Mulamchand v. State of Madhya 
Pradesh, | AIR 1968 SC 1218 it was held 
that the | provisions of Article 299 of the 
Constitution are mandatory in character 
and the jcontravention of the provisions 
of Article 299 nullified the contract and 
the same was rendered void, It was also 
held in the aforesaid case that although 
the plea of estoppel or ratification of such 
a contract could not be entertained, yet 
if something is done like money is depo- 
sited or goods are supplied or services are 
rendered in terms of the void contract, 


then the provisions of Section 70 of the 
Contract Act would be applicable. The 
cases upon 


liability; is imposed in such 
the person to whom something has been 
delivered or goods supplied or services 
rendered, without any intention to act 
gratuitously and such person having en- 
joyed the benefit thereof, to make com- 
pensation to the former in respect of or 
to restore the things supplied or deliver- 
ed. It may be observed that in all civilis- 
ed systems of law, proper remedy must 
be provided to prevent a person from 
getting [unjust enrichment or unjust 
benefit and restitution must be allowed 
in all such cases so as to place the par- 
ties as nearly as possible in the same 
position, as if the contract had not comè 
into existence. If the effect of the con- 
tract of tenancy being void, on account 
of the non-compliance of the provisions 
of Article 299 of the Constitution, would 
be to deprive the owner of the property 
of the possession thereof for all times to 
come, then I must express my dissent 
from such a proposition. The contract be- 
tween the parties was not made in ac- 
cordance with law and is consequently 
| 
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void. The person, who is the owner of 
the property, is then entitled to restitu- 
tion when the justice of the case so re- 
quires, The defendant State could not be 
allowed to take benefit of the plea of in- 
validity of the contract, on account of 
the non-compliance with the provisions 
of Article 299 of the Constitution in 
order to remain in perpetual possession 
of the property belonging to the plaintiff, 
the possession of which was handed ove 
bona fide by him to the State with the 
Intention: of obtaining reasonable recom- 
pense for the use and occupation of the 
premises by the State. Of course, the 
plaintiff is not entitled to any compensa- 
tion or damages for breach of contract 
because there was no contract lawfully 
entered into between the parties, But 
when a thing has been delivered with the 
intention to letting the same, then natu- 
rally the person who had so delivered the 
thing is entitled to the re-delivery there- 
of, even if no lawful contract was entered 
into between the parties. Thus, the plain- 
tiff was entitled to restitution from the 
defendant and thereby seek re-delivery 
of possession of the property, which was 
the subject matter of a void contract. 


7. Moreover, in the present case, on | 
account -of the admissions made by the 
defendant State in the written statement, 
no difficulty regarding restitution of pos- 
session of the property in dispute arises 
on account of the absence of a valid con- 
tract between the parties, creating thé 
relationship of landlord and tenant, The 
plaintiff was thus entitled to the restora- 
tion of the property, the possession of 
which he had parted with on the basis of 
the invalid contract. 2 : 


8. On the question of notice, learned | 
Civil Judge held that the parties con- 
templated a three months’ notice, but 
according to him the notice ought to have 
terminated with the end of the month 
of tenancy. The view taken by the learn- 
ed Civil Judge is completely , erroneous 
in law, If there is a contract to the con- 










contemplated by the parties, 
requirements of Section 106 of the Trans- 
fer of Property Act, relating to giving of 
15 days’ notice expiring with the end of 
the month of tenancy, have no applica- 
tion, A Division Bench of this Court in 
Suraj Mal v. Sita Ram, AIR 1955 Raj 1 
took the same view. There was an agree- 
ment between the parties of giving one 
month’s notice and it was held that the 
tenant could vacate at any time on giving 
one month’s notice and there was no 
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\ecessity- of such a notice expiring with 
he end of the month of tenancy. Thus 
he notice given in the present case, being 
‘or a period of three months’, could not 
xe held to be invalid on the ground that 
t did not end with the month of ten- 
ncy. 

9. The other ground on which the 
earned Chief Judge held the notice to 
92 invalid was that a combined notice 
under Section 106 of the Transfer of Pro- 
perty Act and Section 80 of the Code of 
civil Procedure could not have been 
ziven, because the termination of ten- 
ancy was part of the cause of action for 
dling the suit for ejectment and the cause 


2% action did not arise until the expiry. 


Mf the period of three months’ notice, 
vontemplated by the parties. In the notice 
ixhibit 1, which was given on behalf of 
the plaintiff on December 2, 1967, it has 
seen mentioned that the tenancy may be 
zonsidered to have been terminatéd on 
the expiry of a period of three months 
from the date of the receipt of the said 
notice, It has also been stated in that 
notice Exhibit T that although a two 
months’ notice is required under Section 
80 C. P. C., yet a notice for a period of 
three months was given, as the cause of 
action for filing the suit would arise on 
the expiry of the period of three months, 


when the tenancy would stand terminat- 


ed. It is no doubt true that the termination 
of the tenancy by service of a proper 
notice to quit forms part of the cause of 
action for filing the suit for ejectment, 
yet there is no basis for the proposition 
that a notice under Section 80 C. P. C. 
could not be given before the date of the 
termination of the tenancy. If both the 
provisions are mentioned, in the notice, 
namely Section I06 of the Transfer of 
Property Act as well as Sec. 80 of the 
Code of Civil Procedure and if it is spe- 
cified in the notice’ that the tenancy 
would terminate on a particular -day that 
the right to sue would arise on the ex- 
piry of the period of the notice under 
Section 80 of the Code of Civil Procedure. 
Iam unable to appreciate-as to why such 
a combined notice should be considered 
to be invalid. The purpose of giving a no- 
tice under Section 80, C.P.C. is to give 
intimation to the person, to whom the 
same is addressed, about the claim of the 
person sending the notice and that a suit 
would be filed if the claim of the sender 
was not satisfied or adjusted. Although, 
the notice under Section 80, C.P.C, is the 
oundation. for filing a suit against the 
tate or Union Government and is a man- 
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datory provision; yet it has been held by 
their Lordships of the Supreme Court in 
S. N. Dutt v. Union of India, AIR 1961 
SC 1449 that though the terms of Sec- 
tion 80, C.P.C. may not be strictly com- 
plied with, it does not mean that the 
terms of the notice should be scrutinised 


‘in a pedantic manner and some common- 


sense should be applied. to the notice 
under Section 80; C.P.C; Although the 
provisions of Section-80, C.P.C. are man- 
datory in-nature and have to be strictly 
complied with before a Suit against the 
Government or a public servant could be 
entertained, yet the notice should be 
understood with the applicacion of little 
common sense and to give effect to any 
other.view would be to sacrifice the inter- 
ests of substantial justice at the altar 
of mere superficial view of the matter. 


10. In Smt. Rayabai v., The State of 
Maharashtra, AIR 1973 Bom 59 a similar 
question arose before the Bombay High 
Court. A combined notice under Sec. 106 
of the Transfer of Property Act and 
under Section 80 of the Code of Civil 
Procedure was given and it was argued 
that the notice was defective, as it was 
given during .the period tenancy sub- 
sisted and. the cause of action for giving 
a notice under Section 80, C.P.C. had not 
matured by a proper termination of the 
tenancy. The argument was repelled by a 
learned Judge of the Bombay High Court 
and it was held that if the notice satis- 
fies the requirements regarding the con- 
tents of both the provisions, Section 106 
of the Transfer of Property Act and Sec- 
tion 80, C.P.C., sucha notice cannot be 
held to be invalid, It was pointed out 
that the object of giving a notice under 
Section 80, C.P.C. is to give the public 
‘Officer concerned an intimation of the 
Claim which is going to be made against 
him and to give him reasonable time to 
consider the validity of the claim and to © 
afford him an opportunity of settling the 
claim, if so advised, without litigation. 
Thus the purpose of a notice under Sec- 
tion 80, C.P.C. is to inform the’ defendant 
of the nature of-the suit intended to be 
filed and the relief sought to be claimed. 
As the notice given in the instant case 
made full and complete averments re- 
garding the termination of the tenancy 
on the expiry of the period of three 
months from the date of the receipt of 
the notice and also spoke in clear terms 
that notice under Section 80, C.P.C. 
would expire upon the termination of the 
tenancy and that the right to sue woul 


accrue ‘to the plaintiff on the expiry o 
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such notice, it cannot be said that che 
object of giving a notice under Sec- 
tion 80, C.P.C. has not been fulfilled or 
that the requirements of that provision 
have not:been satisfied by the notice 
given in the present case. Once it is 
brought to the notice of the proposed 
defendant that the sender of the notice 
intended to terminate the tenancy and 
that the notice under Section 80, C.P.C. 


would terminate subsequent to or along ` 


with the termination of the tenancy, then 
the validity of such a notice cannot be 
challenged on the ground that the cause 
of action| for serving a notice under Sec- 
tion 80, C.P.C. had not arisen. In my view, 
the notice Exhibit 1, given in the present 
case, sufficiently conveyed the requisite 
information to the proposed defendant 
and learned Government Advocate was 
unable to point out as to whether any 
prejudice was caused to the State on 
account of the giving of a combined no- 
tice terminating the tenancy and under 
Section 80, C.P.C. The notice given in the 
present case cannot be held to be invalid 
merely ecause a combined notice was 
given by the plaintiff. I find myself. in 
agreement with the view taken by the 
Bombay! High Court in Reyabai’s case 
(AIR 1973 Bom 59) and hold that the no- 
tice given in the present case, though a 
combined one, was perfectly valid. 


1l. No other point was argued before 
me by learned counsel for the parties. 

12. In the result, the appeal succeeds 
and is allowed and the decree passed by 
the two courts below is modified. The 
plaintiff's suit for possession of the pre- 
mises in dispute is also decreed, along 
with the suit for recovery of Rs. 120 and 
pendente lte and future compensation, 
at the rate of Rs. 15 per month, until the 
date of; delivery of possession.’ 


13. The parties are, however, left’ to 
bear their own costs in all the courts. 

14. Learned counsel for the defendant 
respondent prays that some time may be 
sath to the State to vacate the pre- 

. A period of three months is allow- 
ed. to e defendant State to hand over 
vacant | possession of the premises in dis- 
pute’ the plaintiff appellant, The, de- 
cree for ejectment shall not þe executed 
before ithe expiry of three months. 


Appeal allowed. 





| 
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AIR 1981 RAJASTHAN, 284 
(JAIPUR BENCH) 
GUMAN MAL LODHA, J. 


Motiyan and, ete. ete., Petitioners v. 
State of Rajasthan and others, Respon- 
dents. 


Civil Writ Petns Nos. 472 of 1977 and 
395, 340, 339, 338, 20 and 19 of 1978 
D/- 24-9-1980. 


(A) Constitution of India, Art. 226 — 
Question regarding urgency under Sec- 
lion 17 (4) of Rajasthan Land Acquisition 
Act — Not immune irom judicia] review 
~ ATR 1964 Raj 270 (Pt E) deemed not 
good law in view of AIR 1877 SC 183. 
(( Rajasthan Land Acquisition Act (24 
of 1953), S. 17 (4) — (ii) Land ia a 
Act (1894), S. 17). 


The question regarding the urgency 
under Sec, 17 (4) of the Act, is not im- 
mune from judicial review and once it is 
challenged properly, High Court has 
ample jurisdiction to make limited probe 
into the matter as per limits set out by 
ihe Supreme Court in the Narayan’s case 
(AIR 1977 SC 183). AIR 1964 Raj 270 
(Pt. E) deemed not good law in view of the 
authoritative pronouncements in AIR 1977 
SC 183. (Paras 66, 60) 


(B) Constitution of India, Art. 141 — 
Judgment of Division Bench of High 
Court — Not treated as good law in view 
of clear pronouncement of Supreme Court 
— Single Bench of that Court — Not 
bound to follow judgment of Division 
Bench, AIR 1967 Raj 237 and 1971 Raj 
LW 323, Foll, (Precedents). 

(Paras 61, 65) 

(C) Rajasthan Land Acquisition Act 
(24 of 1953), Ss. 17 (4), 5A — Applicability 
of S. 17 (4) — Conditions precedent of 
— Notification dispensing with require- 
ment of S. 54 — Acquisition of land for; 
R. I. M.. D. C. only for further allotment 
to industrialists — S, 17 (4), not attracied. 
(r ii Acquisition Act (1894), Ss. 17 (4) 

A). 


In order to attract S. 17 (4), mere ur- 
gency is not enough but it must be of 
such a nature that there is need to dis 
pense with an inquiry under S. 5A of 
the Act. The mind of the officer or auth- 
ority concerned has to be applied to the 
question whether there is an urgency of 
such a nature that even the summary 
proceedings under S. 5A of the -Act 
should be eliminated, AIR 1968 SC. 8704 
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1981 Motiyan v. 
and AIR 1977 SC 183, Foll. Case law dis- 
cussed, (Paras 54, 53) 


Where under an agreement in -1974 be- 
tween Rajasthan State and R. I. M. D. C., 
the State was required to make avail- 
able land to the said Company for indus- 
trial development, and in proceedings 
for acquisition of agricultural lands a 
notification (dated 23-8-1976) under Sec- 
tion 17 (4) dispensing with requirement 
of enquiry under Section 5A was con- 
spicuously silent as to whether the lands 
were waste and arable and whether there 
was any special urgency of the need to 
acquire these lands, the mere require- 
ment of acquisition for providing land to 
the Company only for further allotment 
to industrialists without anything more 
(like time bound programme) could never 
be treated as enough for dispensing with 
and/or depriving a citizen of his egal 
right of a summary inquiry under 5. 5A 
of the Act. Hence, invoking of urgency 
clause under S. 17 (4) of the Act in the 
instant case was wholly misconceived and 
cculd not be sustained. (Para 66) 
Cases Referred : Chronological Paras 
ATR 1980 SC 367 : (1980) 1 SCC 308 43 


AIR 1980 Bom 221 16, 21, 22, 
41, 47, 48, 50 

AIR 1979 SC 1594 : (1979) 4 SCC 485 
| AL, 43 
AIR 1979 SC 1628 66 
AIR 1978 SC 597 43, 66 
AIR 1978 SC 851 43 
AIR 1978 SC 930 43 
AIR 1978 All 181 40 
AIR 1978 Raj 31 : 1976 WLN. 835 43 
AIR 1977 SC 183 22, 23, 41, 
44, 46, 48 51, 59, 69 


(contd, on col 2) 


Khaaea No. inaluding msasurement. 


I. 494/133, 930, 392/238 measuring 12 
Bigha, 23 Bigha 16 Biswa & 15 Bigwaa 
respectively: 

166, 418/156. 421/156 & 157 measuring 
35 Bighs 5 Biswa 1 Bighs, 15 Biswa 
1 Bigha 11 Biswa respectively; 

326, 136, 188 measuring 17 Bighag & 
18 Biswas, 29 Bighas & 2 Biswas reg. 
pectively; 

147 measuring 26 Bighas 3 Biswas 

153 measuring 5 Bighas 18 Biswas 


148 Area 12 Biswas 

495/133 13 Bigbaa 15 Biswas 
“496/257 26 Bighas 16 Biswas 

Total 40 Bighag 6 Biswas. 

. 385/136 measuring 47 Bighas 1 Biswa 
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1977 WLN (UC) 497 ` a . 43 
AIR 1976 SC 1785 ' 43 


AIR 1973 SC 2548 : 
AIR 1971 SC 1038 : 


(1973) 2 SCC 227 40 
(1971) 1 SCC 671 40 


(1971) 73 Bom LR 872 48 
AIR 1971 Raj 97 43 
1971 Raj LW 323 62 
AIR 1970 SC 1302 43 
AIR 1970 All 51: 1969 All LJ 657 : 1970 
Cri LJ 132 - 61 
AIR 1969 SC 556:1969 All LJ 596 43 
1969 Ker LT 50 (SC) 62 
AIR 1968 SC 870 40, 51, 52 
AIR 1967 SC 1401 : 1967 All LJ 783 43 
AIR 1967 Raj 85 : ILR (1967) 17 Raj 620 
40 

AIR 1967 Raj 237 : 1967 Cri LJ 1374 64 
AIR 1965 Bom 224 43 
AIR 1964 Raj 270 : 1964 Raj LW 346 
15, 21, 57 

AIR 1963 SC 1890 43 
AIR 1961 SC 1506 43 
AIR 1961 Madh Pra 140 15 
AIR 1961 Mys 3 61 
AIR 1958 Cal 510 61 
ATR 1955 Andh Pra 184 15 
AIR 1954 Mad 481 15 
AIR 1954 Mys 98 (FB) 61 


- Panna Chand Jain, Prem Ashopa and 
L. N. Jain, for Petitioners; M. I. Khan, 
Govt, Advocate, for Respondents. 


ORDER :— These writ petitions, seven 
in number, have been filed against the 
land acquisition proceedings, taken by 
the respondents in respect of land covered 
by the following Khasra Nos. situated in 
Village Bhadana Teh. Ladpura, District 
Kota. 


Name of Khatodar tenant/potisioner. 


Laxmichand S/O Madholal Meena B/O Vil. 
Deh, Teh. Ladpura (Kota) 


Ramnath S/O Shri Ohhoga Lodha BA Vil. 
Deh Teh, Ladpura (Kota) 


Po 8/0 OChaturbhuj Ramlal B/O Chatur. 
bhaj 


Ohhitarlal B/O Narain 
Ram Kishan, Rambai, Ram Nathi, Soorajmal, 
& Laxmi Narain; 





Motiyan Widow of Bheru ines 8/0 Lt. 
Bheru. 


286 Raj. | 


2. Since a common question of law 
is involved and the facts are not dif- 
ferent, all these writ petitions are decid- 
ed together by one common judgment. as 
prayed by both the learned counsel for 
the parties. i 

3. Petitioners claim that they are in 
lawful and peaceful possession of the said 
land andj are cultivating this land in ques- 
tion for the last more than 25 years, Out 
of this land some part of land are to be 
acquired; by the - respondents for allot- 
ment to M/s. Rajasthan State Industrial & 
Mineral Development Corporation, Jaipur. 


4. Earlier, M/s. Industrial Oxygen Co. 
Pvt. Ltd, have proposed to instal a paper 
mill at Kota and selected an area of 
SQ acres! of land at Bhadana Village. This 
land was to be allotted to R. I. M. D. C. 
and the said Corporation was to hand 
over it to M/s. Industrial Oxygen Co.. Pvt. 
Lid. | , 

5’ A k notification dated 30-7-76 was 
issued under Section 4 of the Rajasthan 
Land Acquisition Act, 1953 (hereinafter 
to be called as ‘the Act’). First it was 
mentioned that the land is needed for 
allotment to M/s. Industrial Oxygen Pvt. 
Ltd., Company but later on, by a corri- 
mentioning mistakes were corrected by 


` 
meme 
re a 





mentioning that it is needed. for 
R. I. D. C. Again, another notification 
was issued on 23rd August, 1976, decla- 
ring that this land is needed for public 
purpose for allotment to R. L M. D. C. 
and ther it was mentioned .that the 
provisions of sub-section (5A) shall not 
apply. l . 
6. pursuance of this, the Land Ac- 
quisition Officer directed the Tehsildar, 
Ladpura, Kota to take possession of the 
land. -The Tehsildar in term issued an 
order ‘dated 27th Sept., 1977. that they 
would)like to take possession of this land, 
and therefore, appropriate action may be 
taken for the same. E 
- T. Petitioners then represented against 
- the above order dated * 27th September, 
1977, by which various persons were 
asked|to vacate the land. A notice under 
Section 9 (1) of the Act was issued on 
21 December, 1976 and -no. personal 
notice was issued. Petitioners’ case. is 
. that in view of their representations, the 
Distritt Magistrate, Kota directed Land 
Acquisition Officer vide his letter dated 
lOth March, 1977 to refrain from taking 
possession of this land. 

8. |Petitioners claim that the’ land was 
neither needed nor likely to be needed for 
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.- ment Advocate pointed out that this can 
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public purpose and preliminary proceed- 
ings contemplated by S. 4 have not been 
completed. In fact, no inquiry was made 
whether the land is suiteble or not, and 
ho report as required by Section 4 was 
submitted to the Collector. 


- 8A. The petitioners, in all -these cases, 


have raised- _ manifold objections 
to: the ~ acquisition ~ . proceedings. 
It . has been argued -that the 


land is ‘being acquired for a company 

or a corporation and would not come 

within the definition of ‘public purpose’, 

that no agreement has been: published as 

required by the provisions of the Act, 

that there is no urgency warranting dis- - 
pensing with the requirement of the in- 

quiry under Section 17, under Sec. 5-A 

of the Act and the relevant rules. 


9. Ail the above contentions. have | 
been vehemently opposed by Mr. Khan, 
learned Government Advocate appearing 
on behalf of the State, According to him, 
the land is being acquired for the Rajas- 
than Industrial Mineral Development 
Corporation (hereinafter called to be as 
‘the R. I M. D. C.) and this is in pursu- 
ance of the agreement. of 1974 between 
the State of Raj. and the R. I. M. D. C. 
This Corporation:is a company register- 
ed under the Indian Companies Act and 
is a Government Company. Purpose of 
acquisition is that the State would ac- 
quire the land for the R. I. M D. C, 
which, in terms, would make allotment 
for establishment of certain industries. 
It was . pointed out that such a purpose 
came within the meaning of public -pur- 
pose and in any case, a land can be ac- 
guired for the purpose of even a Com- 
pany. Mr, Khan, learned Government 
Advocate, also pointed out that the land 
under cultivation is-also arable land. 

10. Regarding the -publication of th 
agreement, Mr. Khan, learned Govern- 

































be done at any subsequent stage and 
not condition precedent for such acquisi 


ii. Though all the 
vehemently pressed by 
and opposed with vehemence by th 
jearned Government Advocate, it appea 
that it is not necessary to deal with all o 
them, because the basic question, whic 
has emerged during the arguments 
whether it can be said that there w 
urgency due to which an inquiry unde 
Section 5A of the Act ‘and the relevan 
rules where all the questions could hav 


1981 


been considered, could have been dispens- 
ed with, 


12. Section 17 (4) jeudi as under:— 


(4) In the case of any land to which in 
the opinion of the State Government the 
provisions of sub-section (1) or sub-sec- 
tion (2) are applicable, the State Govern- 
ment may direct that the provisions af 
S. 5-A shall not apply, and, if it does 
so direct, a declaration may be made 
under Section 6 in respect of the land 
at any time after the publication of the 
order under sub-section (1) of Sec. 4” 

13. Section 5-A read as under :— 

"5-A. Hearing of Objections — (1) 
Any person interested in any land in 
respect of which a notice has been given 
under sub-section (5) of Section 4, as be- 
ing proposed to be acquired for a public 
purpose or for a company may, within 
thirty days after the service of the pub- 
lic notice in the manner provided in Sec- 
tion 45 object to the acquisition of the 
land or of any land in the locality, as 
the case may be. 

(2) Every objection under sub-sec- 

tion (1) shall be made to the Collector in 
‘writing, and the Collector shall give the 
objector an opportunity of being heard 
either in person or by pleader shall, after 
hearing all such objections and after mak- 
ing such further inquiry, if any, as he 
thinks necessary, submit the case for the 
decision of the State Government together 
with the record of the proceedings held 
| by him and a report containing his re- 
| commendations on the objections, The 
decision of the State Government on the 
{objections shall be final. 
(3) For the purposes of this section, a 
rson shall be deemed to be inter 
ested in land who would be entitled to 
jclaim an interest in compensation if the 
\land were acquired under this Act.” 

14. A reading of both the provisions 
together would show that unless inquiry 
[under 5. 5A is dispensed with by the Col- 
lector by a notification under S. 17 (4), all 

he questions, which have been agitated 
in this case, could have been and can be 
taken note of by the authorities concern- 
themselves. 
15. M. Khan, learned Government 
[Advocate submitted that by virtue of a 
Judgment of the Division Bench of this 
Court in Gopal Singh v. State of Rajas- 
han, 1964 Raj LW 346 : (AIR 1964 Raj 
270), wherein it was held that question 
bf existence of urgency is not justiciable, 
aras 18 to 21 of this judgment deal with 
e question of urgency and also, whe- 
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ther it is jas Paras 20 and 21 are 
as under: 


"20. We have given due consideration 
to this argument. We agree with the 
learned Deputy. Government Advocate 
to the extent that a question whether an 
urgency exists or not is a matter for the 
determination of the Government and if 
is not a matter for judicial review. In 
A. Natesa Asari, (AIR 1954 Mad 481), 
referred above, it was observed by the 
learned Judges of a Division Bench of the 
Madras High Court that “whether an 
urgency exists or nof is a matter solely 
for the determination of the Government 
and it is not a matter for judicial re~ 
view”. The same view has been followed 
in Harihara Prasad v. Jagannadham, (AIR 
1955 Andh Pra 184) and Iftikhar Ahmed. 
v. State of Madhya Pradesh, (AIR 1961 
Madh Pra 140). It may further be ob- 
served that since the notification Ex. G., 
was issued in Hindi, it could not be pro- 
per to lay much stress on the connota- 


tion of the words. taera araga’. It is 
common knowledge that the vo~ 
cabulary of legal terms in 
Hindit is not as extensive and 


precise as in English. The word CLUE 
isno doubt, ordinarily used in the sense of 
necessary and, therefore, strictly speak- 
ing, aaa aE’ may be translated as. 
‘very necessary.’ In English language, 


‘very necessary’ would not he 
equivalent to urgency, but in 
~ Hindi, it cannot be said that 


the words ‘acara 414"4%" could never have 
been used in the sense of urgency, We do 
not, therefore attach much importance to 
the so called defect. pointed out by learn- 
ed counsel for the petitioners in the noti- 
fication, but the land could not be ac- 
quired merely by this notification,. unless. 
it was followed by a declaration under 
Section 6. We do not agree with the con- 
tention of the learned Deputy Govern- 
ment Advocate that the declaration 
Ex-F, Should be taken to have been made - 
subsequent to Ex. G., simply because it 
was published later on in the gazette 
dated 3rd Aug, 1961. A perusal of Ex. F. 
shows that. this declaration. was made on 
3rd June, 1961, i. e. long before the noti- 
fication Ex. G was prepared. It appears 
that when Ex, F was issued, the Gov- 
ernment. was not even aware of the ur- 
gency for acquiring the land. The mere 
fact that its. publication Ex. F' was delay- 
ed in. the press would not mean that it 
was issued after the notification Ex. B, 
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was made. There} being no subsequent ` 


valid declaration :under Section 6, the 
further proceedings, which were taken 
under Section 9 and which culminated in 
the award, were also invalid and, there- 
fore, it seems proper to quash all of them. 


21. Before parting with the case, it 
would not be out of place to observe 
that under the Constitution of India, all 
citizens have a fundamental right to ac- 
quire, hold and dispose of their property. 
The Land Acquisition Act, no doubt, en- 
ables the Government to acquire 
property’ if it is needed for purposes men- 
tioned therein, but it is extremely neces- 
sary that the provisions of this Act, 
should be strictly followed. Normally, 
every person, who has interest in the 
land, which is sought to be acquired, 
should have a notice of the notification 
which is issued under Sec. 4 (1), so that 
he is able to file his objection, if there 
be any. He should also have an opportu- 
nity of being heard. The law requires 


that there should be a proper inquiry and 


then the decision upon his objections 
should be that of the Government and 
not of ‘officer inquiring into them. It 
only er a decision regarding his ob- 


jections is given, that a declaration under 


Section] 6 of the Act should be made. In 
cases a urgency, special powers have 
been given under  sub-sections (1) and 
(4) of Section 17 of the Act, The ques- 
tion of! urgency may not be: justiciable, 
but thd powers must be used only when 
there is urgency and they should not be 
used just to cover up the deficiencies, if 
any, left out by officers concerned under 
Section 4 (1) or Section 5-A. In the pre- 
sent case, we find that although a move 
about acquiring the petitioners’ land and 
commenced as early as in 1955, it was 
dropped in January 1959. The question 
was again taken up towards the end of 
1959 and the first notification under Sec- 
tion ‘| (1) was published in August 1960. 
.The petitioners presented their objections 
on 3rd ,November, 1960 but they were 
just ignored and a declaration under Sec- 
tion 6! was made on 3rd June, 1961. It 
appears that the notification Ex. G was 
then issued on 20th June, 1961 showing 
an urgency and this has given a handle 
to the petitioners to allege that it was 
made just to cover up the defects of pro- 
cedure left out by the Collector under 
Section 5A, Learned counsel has thus 
challenged the validity of Ex G on the 
- ground of mala fides also, but we have 
- not considered it necessary to go into 
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that question, ` because, as we have al- 
ready pointed out above, there being no 
subsequent declaration . under Sec. 6, 
Ex. G had no importance left and the fur- 
ther proceedings were, therefore, not 
valid.” ; l . 

16. In reply to the above, Mr. Jain, 
learned counsel for the petitioners, point- 
ed out that the recent judgment of the 
Bombay High Court in Yesho Nathu 
Mahajan v, Sate of Maharashtra, AIR 1980 
Bom 221 relates to the question whether 
there was urgency in a given case is or 
is not justiciable and held that it is sub- 
ject to judicial review. Bombay High 
Court observed as under :— 

“When application of urgency clause 
is challenged, the minimum expected. 
from the State is a disclosure of the cir- 
cumstances that weighed with it while 
doing so. Abstract justification replete 
with conjectures is no answer”, 

(H. N. (C.)) | 

17. The Bombay High Court, even 
after holding that the acquiring auth- | 
ority is the best Judge of the situation © 
and its decision basically . subjective, 
would normally not be interfered with 
by the High Court, further observed as 
under :— | 

























no consideration revealed, where the 
court is left in the dark and the aggriev- | 
ed person left in the lurch, application of | 
urgency clause is put in serious jeopardy, 
it stands exposed to court’s interference; 
and renders itself liable to be struck 
down.” (Para 7) 

18. The same High Court worked 
against misuse of urgency clause, observ- 
ed as under: 
“Application of urgency clause cannot 
be a substitute for the laxity on the part 
of the State administration in expeditious- 
ly initiating acquisition proceedings, Nor 
can it be invoked to make up for thef 
delay caused only because of the letha 
on the part of the administration.” 
l (Para 6) 
_ 19. The Court then applied the princi 
ples of the particular fact of that case 
where land was acquired for house site 
to landless workers, and observed 
under :— 

“Citizens’ or persons’ property can b 
acquired in accordance with law but i 
the absence of a real and genuine ur 
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permit the aggrieved party òr -person a 
fair and just opportunity of putting forth 
his or its objections for due consideration 
of the acquiring authority?. The impugned 
acquisition herein is not shown to be of 
such exceptional nature as cannot await 
even the minimum requirement of a 
hearing contemplated under the Land Ac- 
quisition Act. Indeed, in this very case, 
one finds that though need for acquisi- 
tion was felt right from the year 1971, 
even so, for years together the State it- 
self did not at all actively move in the 
matter with any urgency till it chose to 
issue in its own sweet ‘time Section 4 
notification four years thereafter.” 


20. The crux of: the principle of ur- 
gency was spelled out when the Court 
observed that the purpose such as pro- 
viding house sites cannot he said to spring 
into existence overnight unless, of course, 
it is caused on account of earthquake | or 
flood. It observed as under: 


“That a given purpose is laudable is 
not by itself sufficient to vindicate the 
application of urgency clause so as to 
ebviate even the minimal requirement of 
a hearing. Purpose such as providing 
house sites or extension of gaothan can- 
not be said to spring into existence over- 
night unless, of course, it is a result of 
some unexpected, exceptional or extra- 
crdinary situation or development such 
as, for- instance, an earthquake or flood 
or some specific clear-cut time bound pro- 
ject likely to be rendered ipso facto 
nugatory and infructuous by even such 
lapse of time as would occur in the case, 
of an acquisition without the urgency 
clause. While applying’ the urgency 
clause, the State should, indeed, act with 
considerable care and responsibility.” 

(Para 5) 


21. It would thus be seen that the 
views expressed by the Bombay High 
Court in the case of Yesho Nathu Maha- 
jan (AIR 1980 Bom 221) and Rajasthan 
High Court in Gopal Singh’s case (AIR 
1964 Raj 270) (supra), are divergent and 
there is obvious difference of opinion be- 
tween two High Courts. 

22. Bombay High Court’s view is bas- 
ed on the 
Court in Narayan v. State of Maharash- 
tra, AIR 1977 SC 183. Hon’ble the Sup- 
reme Court was considering a case of ‘acs. 
quisition for the public purpose’ of deve- 
lopment of area for industrial and re-' 
sidential purposes. In Para 7 of judgment 
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in Yesho Nathu Mahajan’s case (supra), 
Bombay High Court has extracted the 


following portion from the judgment of 
the Supreme Court: ; 


“Where certain lands are. sought to be. 
acquired and the public purpose indicated 
in the notification is the development of 
area for industrial and residential pur- 
poses that in itself, on the face of it, does 
not call for any such action, barring ex- 


`- ceptional circumstances, as to make im- 


mediate Possession, without’ holding even 
a summary enquiry under S. 5A of the 
Act, imperative. On the other hand, such 
schemes generally take sufficient period 
of time toenable atleast summary inqui- 
ries under Section 5-A of the Act to be 
completed without any impediment what- 
soever to the execution of the scheme. 
Therefore, the very statement of the pub- 
lic purpose for which the land was to be 
acquired indicated the absence of such 
urgency, on the apparent facts of the 
case as to require the elimination of any 
enquiry under Section 5A of the Act.” 


“Section 17 (4) cannot be read in isola- ' 
tion from Sections 4 (1) and 5A of the Act. 
The immediate purpose of a notification 
under Section '4 (1) of the Act is to en- 
able those who may have any objections 
of an enquiry under Section 5A of the 
Act. It is true that, although only 30 days 
from the notification under Section 4 (1) 
are given for the filing of these objections 
under S. 5A of the Act, yet sometimes the 
proceedings under S. 5A, are unduly pro- 
longed, But considering the nature of the 
objections, which are capable of being 
successfully taken under Section 5A, it 
is difficult to see why the summary en- 
quiry should not be concluded quite ex- 
peditiously. a 


23. Hon’ble the Supreme Court in 
Narayan’s case (AIR 1977 SC 183) (supra) 
has dealt with important question of 
judicial review about the urgency which 
forms the bed-rock of notice under Sec- 
tion 17 (4) of the Act, in details in 
Paras, 36, 37, 38, 39, 40. 41 and 42. In 
Para. 37, Hon’ble the Supreme Court 
observed as under: 

“We think that Section 17 (4) cannot be 
read in isolation from Sections 4 (1) and 
5A of the Act. The immediate purpose of | 


aa notification under S. 4 (1) of the Act is 


to enable those who may have any ob- 
jections to make to lodge them for’ pur- 
poses of an enquiry under S. 5A of the 
Act. Tt is true that, although, only 30. 


a 
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days pd the notification under S.-4 (1) 
are given| for the filing of these objec- 
tions under Section 5-A of the Act, Yet, 
sometimes the proceedings under S) 5A 
are unduly prolonged. But, considering 
the nature of the objections which are 
capable of being successfully, taken under 
S. 5A, it is difficult to see why the sum- 
mary enquiry should not be concluded 
quite expeditiously. In view of the auth- 
orities of this Court, the existence of 
what are’ prima facie public purposes, 
such as 

fore us, ot be successfully challeng- 
ed at all by objectors. It is rare to find 
a case in | which objections to the validity 
of a public purpose of an acquisition can 
even a in a. form in which the 
challenge could succeed. Indeed, . ques- 
tions rel ating to validity of the notifica- 
tions on ground of mala fides do not 
seem. to jus to be ordinarily open in a 
summ ‘enquiry under Section 5A of 
the Act. | |Hence, there seems to us to be 
littJe difficulty in. completing enquiries 


contemplated by S. 5A of the Act very . 


expeditiously.” 

24. Hon’ble the Supreme Court then 
obseryed that the mind of the Officer ‘or 
authority concerned has to be applied to 
es question whether there is an 

cy of such a nature that even the 
aa proceedings under S. 5A of the 
Act should be eliminated. ` ` 


25. The Hon’ ble Supreme Court then 
further. Observed that “it is not just the 
existence of an urgency but the need to 
dispense] with an inquiry under S. 5A 
which to be considered.”” `, 


26. er. emphasizing the “object of 
Section |17 (4) of the Act, Hon’ble the 
Supreme Court then gave a typical exam- 
ple of ency, like sudden change of 
the course of a river, and ‘operation ` of 
natural [physical forces beyond human 
control, lin Para. 39. 

27. Barring the above type of typical 
cases ofl the urgency, the Supreme Court 
was of the opinion that in other cases, 
the particulars of what is obviously to be 
done in|public interest need not .be con- 
cealed when its validity is questioned in 
a a justice. Not satisfied ‘with the 
above, the Court’ further observed that 
the questions involving consideration of 
facts which are especially within the 
knowledge of the authorities concerned, 
may be: raised in other cases and if they 
do not discharge their duty ‘or special 
burden jimposed under S. 106 of the Evi- 
dence Act, without disclosing a sufficient 
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reason for their. abstention..from disclo- 
sure, they have to take the consequences 
which flow from the. non-production of 
the best evidence which could be produc- 
Be ON DEDAL Nera atc if its. stand was 
correct, 


28, In Para. 41, Hon'ble ne Su aie 
Court emphasised that such provisions 
should not be. utilised by: using phrase of 
urgency like ‘ritual’ or ‘ ‘mantra’... Com- ` 
menting on the need of providing land for 
industrial. development schemes, Hon'ble: 
the Supreme Court observed that though 
they are urgent in the context of the 
country’s need for increased production 
but the very nature of.such schemés of 
development does not. appear to demand 
such emergent action as to eliminate 
summary. inquiry under Section 5A of 
the. Act. Para. 42 read as under: 


“All schemes relating to development 
of industrial and residential areas must 
be urgent in the context of the country’s 
need for increased production and more 
residential accommodation. Yet, the very 
nature of such schemes of development 
does not appear to demand such emer- 
gent action as_to eliminate summary en- 
quiries under Section. 5A of the Act. 
There is no indication whatsoever. in the 
affidavit filed on behalf of the State that 
mind of the Commissioner was appplied 
at all to the question whether it was a 
case necessitating the elimination of the 
enquiry under S. 5A of the Act. The reci- - 
tals in the notifications on the other hand, 
indicate the elimination of the enquiry 
under 5. 5A. of the Act was treated as an 
automatic consequence of the’ opinion 
formed on other matters. The recital does 
not say at all that any opinion was form- 
ed on the need to dispense with the en- 
quiry under Section 5A of the Act. It is 
certainly a case in which the recital was 
at least defective. The burden, therefore, 
rested upon the Staté to remove the 
defect, if possible, by evidence to show 
that some exceptional circumstances 
which necessitated the elimination of an 
enquiry under S. 5A of the Act ‘and that 
the mind of the Commissioner was ap- 
plied to this essential question, It seems 
to us that the High Court correctly ap- 
plied the provisions of Section 106 of the 
Evidence Act to place. the burden upon 
the. State to prove those special’ circum- 
stances although it also appears to us 
that the High Court was not quite cor- 
rect in stating its view in such a manner 
as to make it appear that some part of 
the initial burden of the petitioners under 


1981: 


Sections 101 and 102 of the Evidence-Act 
bad been displaced by the failure of the 
State to discharge its duty under S, 106 
of the Act. The correct way of putting it 
would have been to say. that the failure 
of the State to produce the evidence of 
facts especially within the knowledge -of 
its officials, which rested upon it under 
S. 106 of the Evidence Act, taken together 
with the attendant - facts and circum- 
stances, including the contents of recitals, 
had enabled the petitioners to discharge 
their burdens under Sections Ah and 102 
of the Evidence Act.” ” 


29. In the instant bunch of cases, it 
would now be useful to extract the actual 


allegations about the lack of urgency as 


alleged by the petitioners and their reply 
by the respondents as contained in 
Para. 12-H of writ petition and the reply 
filed by the respondents. Para, 12-H of 
writ petition reads as under:—-- 


“Because the Notification dated- 23-8- 
1976 purported to be issued under S. 17 
sub-clause (4) of the said Act dispensing 
with the formalities of Section 5-A is 
illegal and ultra vires the powers of the 
Govt. The special powers conferred 
under Section 17 can only be invoked in 
cases of urgency as to the matter and the 
condition of the land. The Government 


has to be satisfied in this regard for two- 


objectives; one that there is urgency and 
need to dispense with an enquiry ‘under 
Section 5-A and the other that the land 
is waste or arable and subjective satisfac- 
tion of the same in respect of these objec- 
tives is a condition precedent to the ex- 
ercise of powers under S. 17. It is sub- 
“mitted that both the conditions in this 
particular case are lacking The very 
statement of the public purpose for which 
the land was to be acquired indicated the 
absence of any urgency, on the apparant 
facts of the case as to require the elimina- 
tion of the enquiry under Section 5-A of 
the Act. Further the. powers under S. 17 
can only be invoked in the case of arable 
and waste land. No such enquiry was 
made as to the fact whether the land is 
arable and waste land. a 


30. Para. 12-H of the reply ‘filed by . 


the respondents, reads as under: 


“Sub-para, (h) is denied. There is no 
violation of the provision of the Act. The 
land is acquired for public purposes, The 
notification is not violated as alleged by 
the petitioner.”: 


31. In addition to the above, in reply 
to paras Nos. 1 & 2, State of Rajasthan res- 
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pondent. also mentioned the requirement 
of urgency in the following words,: 

"L That in Para. 1 of the writ petition 
it is admitted that the petitioner -is a Kha-. 
tedar tenant of agricultural land situated. 
in. village Bhadana. Portion of this land 
measuring 31 bighas 11 biswa of Khasra 
Nos. 156 and 157 is being acquired by Land 
Acquisition Officer, Chambal Project, 
Kota for being allotted to M/s. Rajasthan 
State Industrial & Mineral Development 
Corporation, . Jaipur. 

-2. That with regard to Para, 2 it is 
submitted that the Government of Rajas- 
than Department of Industries issued a 
notification No. 6 (4) Ind/I/76 dated 30th 
July, 1976 whereby it was mentioned that 
the State-Govt. considered it necessary 
and expedient to acquire land needed or 
likely to to be needed for a public purpose 
i e, for M/s: Industrial Oxygen Co, Pvt. 
Ltd. -The Government of Rajasthan De- 


` partment of Industries issued another 


notification No. F. 4 (4) Ind/Ii/76 dated 
31 July, 1976 by way of corrigendum 
wherein: the public. purpose for which the 
land was acquired to be mentioned as for 
M/s, Rajasthan. State Industrial & Mineral - 
Development Corporation Ltd. and not 
for M/s. Industrial Oxygen Co. Pvt. Ltd, 
as mentioned in Annexure R. 1 referred 
to above. This corrigendum dated 3ilst 
July, 1976 is marked Annexure R. 2. 
From the aforesaid notification it wouid 
be evident that the State. Government 
considered it ‘necessary or expedient te 
acquire the land in question which was 
needed or likely to be needed for public 
purpose i e. for Rajasthan State Indust- 
rial & Mineral Development Corporation. 


‘It is submitted that the Rajesthan State 


Industrial & Mineral Development Cor- 
poration is a company incorporated under 
the Companies Act, 1956. 

That an agreement was made on 14th 
March, 1974 between the Governor of 
State of Rajasthan hereinafter called the 
Government on the one part and Mis. 
Rajasthan State Industrial & Mineral 
Development Corporation on fhe other 
part, which is a company within the 
meaning of Section 617 of the Companies 
Act, having one of its objects as promo- 
tion, of Industries in the State of Rajas- 
than. Whereas the campany required 
Iland for carrying out its object of deye- 
loping industries the Government had — 
agreed to provide land as required by the 
Company. The Government. which was ` 
agreed between the parties “that the 
Government shall, provide ont af iand 
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whichever ‘available as‘ well as acquiring 
the private land and shall transfer the 
same to the Company on such terms and 


conditions as may be specified by the 


Company”.; From the aforesaid fact it is 
evident that the Government had agreed 
to provide lend out of by acquiring the 
Private land to transfer the same to the 
Company. Moreover the Company is a 
Government Company within the mean- 
ing of tion 6 (17) of the Companies 
Act, 1956 as mentioned above, The copy 
of the agreement which was executed be- 
tween the| Government and Rajasthan 
State Industrial & Mineral Development 
Corporation is produced and marked as 
Annexure R. 3. From the aforesaid gov- 
ernment agreement it is evident that the 
land is needed and likely to be needed 


for a public purpose within the meaning. 


of Rajasthan Land Acquisition Act, 1953. 


The land to be acquired will- be allotted | 


to Rajasthan State Industrial & Mineral 
Development Cerporation according to 
Section 4 (1) of Rajasthan Land Acqui- 
sition Act, 1953. The State Govern- 
ment therefore issued a notification under 
Section 4'(1) of the Land Acquisition Act 
mentioning this fact that the land is 
needed or likely to be needed for public 
purpose which was published in accord- 
ance with the provisions of the Law. Since 
there was urgency in the matter of ac- 
quiring land, therefore the Collector pro- 
ceeded to invoke Section 17 of the Rajas- 
than Land Acquisition Act, 1953, Since 
the acquisition of land was urgently 
nece and the land was waste and 
arable [land the Government òf 
Rajasthan issued notification by Industries 
(Gr. Í) Department dated August 23, 1976 
under Section 17 (4) of the Act. This was 
published in the Rajasthan Gazette, Extra 
Ordinary, dated August 23, 1976 Part-1 K 
that the possession of land be taken after 
15 days of the publication of the notifica- 
tion. The copy of this notification is 
marked as Ann. R-4, The Collector caused 
tc be published notices to be given at 
the convenient place stating that the 
State Government intended to take pos- 
session of the land and that claimants to 
compensation for all interested in such 
lands may be made to him, in accordance 
with Section 9 (1) of the Rajasthan Land 
Acquisition Act, 1953. - 


After |the publication of the aforesaid 
notification under Section 17 (4) the com- 
pliance was made in accordance with the 
directive given in thè : notification ‘and 
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also`in accordance with the provisions’ of 
Section 17 of the aforesaid Act.” 

_ 82, Apart from the above, I find ‘that 
a copy of the lease-deed has been filed 
which is Annexure R. 3, and is a printed 
form with blank columns. 


33. It was pointed out that in 1974, an 
agreement was entered into between the 
State of Rajasthan and the R. I. M. D. C., 
on the basis of which State was required 
to make available land to the R. I. M. D. C. 
for the industrial development. This ag- 
reement has been filed in writ Pet. 
No, 19/78; Laxmichand v, State of Rajas- 
than & others; and is Annexure R. 3, 
dated, 14-3-1974. The object of, this 
R. I. M. D. C., as mentioned in this agree- 
ment, is to promote and develope the in- 
dustries in the State of Rajasthan. There 
are only three clauses in this agreement 
which are in the following terms: 


“1, That the Government shall provide 
land out of Government land wherever 
available as well as by acquiring the pri- 
vate land and shall transfer the same to 
the Company on such terms and conditions 
as may be specified by the Government. 

2. That the Company shall pay to the 
Government or such person or persons as 
the Govt. may specify on its behalf all 
such sums of money as may be awarded 
under the provisions of the Rajasthan 
Land Acquisition Act, 1953, as compensa- 
tion to such person or persons who may 
be found, on enquiry held under the pro- 
visions thereof, to be interested in the 
said land. 

3. That the Company shall pay to the 
Government all such other expenses as 
may be incidental to the acquisition of 
the said‘land under the provisions of the 
said Act.” 


34. The above clauses would show that 
the Government undertook to provide 
either by transferring the Government 
land and/or acquiring private land and the 
Company was to' pay to the Government 
such sums of money as awarded under the 
provisions of the Rajasthan Land Acquisi- 
tion Act, 1953, as compensation, in addi- 
tion to the other expenses as may be in- 
cidental. 

35. The crucial notification, by which 
inquiry under S. 5“A has been dispensed 
with and the provisions of S. 17 (4) of 
the Act have been invoked, is notifica- 
tion dated 23rd Aug. 1976 (Annexure R. 4). 


36. A careful study of the above noti- 
fication points out the following. specific 
fe eg A Se 


~ factors of it 2: 
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(a) that the State Government is satis- 
fied that the land is to be acquired for 
public purpose i. e. the R..I, M. D. C. 

(b) that a notification under Section 4. 
has already been issued; 

(c) that the acquisition of the land is 
very necessary; 

(d) that, therefore, the provisions of 
Section 17 (4) of the Act are invoked and 
procedure of Section 5-A of the Act would 
not apply. . 

37. The above notification is conspicu- 
ously silent on the point that the land 


sought to be acquired, is waste and arable ` 


land. 

38. The comprehensive study of all 
the above documents would go to show 
that the State Govt. wants to acquire the 
land for the purpose -of providing it to 
the. R. I. M. D. C., as per its duty in the 
agreement of 1974, The first notification 
mentioned that it was required for the 
purposes of an Oxygen Company but 
that notification was amended by issue of 
a corrigendum. 

39. Apart from the above facts and 
ircumstances pleadings of the parties 
2 conspicuously silent for the specific 
gency, need of acquisition. 

40. Mr. Khan’s contention is that not 
only urgency is not justiciable and not 
subject to the judicial review, as held by 
the Rajasthan High Court but further 

























which was placed before the Government 
for its satisfaction of the urgency because 
at satisfaction is subjective. It was 
gued that not only this Court in the case 
mentioned above, but other High Courts 
nave also held that the fact of urgency 
or the purposes of S, 17 (4) is not subject 
o judicial review under Art. 226 of the 
onstitutian of India. For the above pre- 
positions, Mr. Khan invited my attenti 
o the following authorities: i 

(i) ILR (1967) 17 Raj 620 : (AIR 1967 
Raj 85); (ii) AIR 1968 SC 870; (ii) AIR 
971 SC -1033; (iv) (1973) 2 SCC 227: 
ATR 1973 SC 2548); (v) (1971) 1 SCC 671; 
i) AIR 1978 Al) 181. i 
41. Mr. Jain, appearing'for the peti- 
ioners, placed reliance upon the judg- 
ment of Hon’ble the Supreme Court in 
arayan’s case (AIR 1977 SC 183) (supra) 
nd Dora Phalauli v, State of Punjab, AIR 
979 SC: 1594 and the latest judgment of 
e Bombay High Court in Yesho Nathu’s 
ase (AIR 1980 Bom 221) (supra). The deci- 
on of the Bombay High Court in Yesho 
athu’s -case (supra) is again based. on the 
udgment of the Supreme Court in Nare- 









Motiyan v. 


his Court cannot probe into the material ` 
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yan’s .case (supra), and: which. has been. 
extracted in para No. 7. 

42. I have carefully -considered the 
rival contentions of the learned counsel 
for the parties and the principles of law 
as enunciated in the above cases. 


43. Mr, Jain, learned Advocate for 
the petitioners, further invited my atten- 
tion to the following authorities: > 


(i) AIR 1978 SC 597, AIR 1978 SC 851, 
AIR 1978 SC 930; (ii) AIR 1970 SC 
pp. 2066, 2083; (iii) AIR 1970 SC 1302; (iv) 
AIR 1976 SC 1785; (v) AIR 1961 SC 1506; 
(vi) AIR 1969 SC 556; (vii) ATR 1967 SC ` 
1401; (viii) 1976 WLN 835 : (ATR 1978 Raj 
31); (ix) 1977 WLN (UC) 497; (x) (1980) 1 
SCC 308 : (AIR 1980 SC 367); (xi) AIR 
1963 SC 1890; (xii) AIR 1965 Bom 224; 
(xiii) (1979) 4 SCC 485 : (AIR 1979 SC 
1594); (xiv) AIR 1971 Raj 97. 


44. On a closed scrutiny of these judg- 
ments I am of the opinion that so far as 
the present case is concerned, it is square- 
ly covered by the judgment of the Sup- 
reme Court in Narayan’s case (AIR 1977 
SC 183) (supra). It is so because in the 
instant bunch of cases, the land is being 
acquired for the industrial Development 
by the R. I. M. D. C. and so also in the 
case of the Supreme Court, purpose of ac- 
quisition was for industrial development 
and residential purpose. Thus, it is ob- 
vious that the acquisition in both 
cases, i. e. instant bunch of cases as well 
as Supreme Court’s case was for indust- 
rial development. Although earlier in the 
beginning of the submissions, there was 
some obscurity and confusion about the 
exact purpose even in relation to the in- 
dustrial development because. at one 
stage, notification was issued for an 


‘ Oxygen Company and later on, during 


the arguments, reference was made. io 
some Paper Mill by the respondents 
counsel and so also, the petitioners’ coun- 
sel pointed out towards some applications 
of the Oxygen Company for becoming 
party and the order of the Court which 
was never carried out by the petitioners, 
themselves, but in the net analysis, at the 
conclusion of the arguments, it was 
realised by all concerned including the 
learned counsel for the- parties that the 
purpose of ‘the acquisition in the instant 
cases, is for providing land to the 
R.L M. D. C. which in its term would 
allot the land for the purposes of the in- - 
stallation of the various. industries as and = 
when the same..is demanded by. the in- : 
dustrialists, That being so, all the earlier 


the . 


, 
~ 


+ 





‘ ment a 





ies having. been settled ‘the 
fundamental bed-rock: of this 


1 development. of ‘Rajasthan 
through; the R. I. M. D. C. In Narayan’s 
case, notitie the Supreme Court, the pur- 


pose notified was the development of an 
area fo industrial and residential pur- 
poses, 

AB, -Khan eee Government 
Advoca invited my attention to the 


various |clauses of lease deed and the 
agreement and some averments ‘in. the 
reply to! point out that the rapid industrial 
development was contemplated and the 


wanted |to build structure of urgency on. 


the use| of the word, “rapid” mentioned 
in a printed ‘blank form of: lease deed filed 
in writ|petition No. 472/77 Motiyan and 
others v. State and others, by the State- 
respondent. This lease deed (Annexure -~ 
R. 3) isprinted form ‘which was got print- 





has got {no relevancy with the presen; ac- 


‘quisition as such. Mr. Ashopa, learned 
Advocate for the petitioners, in reply to 
it, pointed out that in -notice under S. 9 
respondents have mentioned that the ‘land 
is acquired for the development of 


the Chambal Project. Learned Advocate 
for Respondents in reply to this, ‘has 
pointed; out that printed forms 
| Land Acqui- 

for acquisition 


ile doing so, the forms meant ‘for 
Chambal Project development acquisi- 
tion, were used for the industrial develop- 
uisition. : It is not necessary to 
probe further into this matter ‘because 
the least which. can be said, is that both 
the fo pointed out by the petitioner, 
as well as as the respondents, and used by 
the Land Acquisition Officer’s effice in- 
dis ately, prove that the acquisition 
gs are being taken in a mecha- 
nical : anner by the Land Acquisition 
‘Officer, without application of the mind. 


46. Narayan’s case (AIR 1977 SC 
183) (supra) Hon'ble the Supreme Court 
took the view that such schemes of in- 
dustrialisation, generally, take sufficient 
period of time to enable at teast summary 
inquiries under Section 5-A of the Act ito 
be completed without any impediment 
wha r to ‘the execution “of ‘the 
scheme! It was further held that the very 
statem 
the lang was ‘to ibe acquired 









the 


Motiyan v. State 


' S9, it cannet be equated with the category 
-of the illustrative eases given by Dente 2 


~! 48, Gt may be pointed ont that the ssi 3 


of the public purpose for which 
‘intiieated 


A. LR, 


absence of such urgency, on the apparent 
facts of the ease, as to require the eli- 
mination of an. enquiry under S. 5-A of 
the Act. The above weighty observations 
of Hon’ble thé Supreme Court clinches 
the ‘issues, so far as this bunch of cases 

is concerned. There is no escape from. the 
obvious position, almost- undisputed in 
these cases that notification under See- 
tions 4 and 6 of the Act makes it clear 
that the land is being acquired ‘for the 
R. I. M. D, C. The other facts which have 
come from the side of the~ respondents 
clearly prove that after the R. L M. D G, 
takes over the land by acquisition, i 
would make further allotment to the 
various industrialists fer the industrial 


‘development. The ‘fact that the Corpora- 


tion was formed in 1974 and the develop- 
ment of Rajasthan is in continueus pro- 
_cess which can take decatles and decades 
tegether is writ large on the very nature 
ef development plans and schemes) No 
country and muchiess the State . Like 
Rajasthan can have industrial develop- 
ment ọyernight. 

47. As is wel kmown, industrial 
development of a State required manifold 
resources, viz., eapital, land, raw mate- 
rial, availability of power and water, and 
labour ete.. Industrial development, 
which is a part of economic development, 
is even in continuous process. That being 


















the Supreme Court like river changing 
its course; er ether flustrative cases 
given by the Bombay High (Court in 
Yesho Nathu’s case (ATR 198) Bom 221! 
{supra), like urgent needs created due ta 
earthquake or-flood or some specific 
clear cut time-bound project likely to be 
rendered ipso facto nugatory ‘and indru: 
tnous by even such lapse of time as w 
occur in the ease of an asquisifion with 
out the urgency clause. In the ease of 
Yesho Nathu (Bombay High Court) fsupra 
acquisition was being made for provide 
the house to the homeless persans. 
Court held that the purpase was very 
laudable but iby that account, applicatio 
of urgency clause so as to obviate ever 
the minimal requirement of a hearing 
cannot be spelled out. 


ALS Oe 


‘hiectie 


mission of Mr. Khan, that the : 
satisfaction of the.. urgency cannet be 
challenged and is outside judicial neview 
was also dealt with and cansidered by 
the Bombay figh Court relymg Upon. it: 
earlier Judgment of Narayan v., Siate 


E9st 


Maharashtra’ (1971-73 Bom LR: 872 at 
p. 878}, which was upheld by Hon’ble the 
Supreme Court-in the above' case of 
Supreme Court (AIR -1977 SC 183). In 
Para, 10, Bombay High Court (Yesho 
Nathu’s ease} extracted. the portion of the 
Supreme Court's judgment of Narayan’s 
case (swpray whieh is as under: 


E ARA When the existence: of cir- 
cumstances on which an opinion. has been 
arrived at has to be proved at least prima 
facie, it would not be sufficient for the 
authority which arrived at that opinion 
to assert that circumstances existed but 
give no clue whatever as to. what such 
circumstances were.....,.. vets’ 

C eseeeethe burden of proving such 
circumstances, at. least prima facie, is on 
the respondents. As the respondents have 
brought no relevant material on the re- 
cord, the respondents have failed to dis- 
charge the burden, We mast, in conclu- 
sion, hold that the urgency - provision 
under Section 17 (4) was, net. validly, 
resorted. ta.” 

49. The Bombay. High Court then 
commented upon the above portion of the 
Judgment in the following terms: 

“same, indeed, is the position in. the 
present case. The quest and search for 
circumstanees in support of thè urgency 
clause has been a dismal failure. The 


ex post facto research in that field has 


here- been akin to. chasing a shadow de- 
void, of reality. The clause in eano 
has fallen. into a melting point.” 


50: Now, in the light of. the above 
legal position, if the urgency clause, data 
is examined in the present bunch of cases, 
it would exercise of futility. As mention- 
ed above, respondent No. 2 in reply to 
Para. 12-H of writ, has avoided the issue, 
d of meeting if squarely. In reply 
para Nos. 1 and 2 of the writ, respon- 
dents have not placed any date or mate- 
rial or facts worth the name. which could 













am inclined to hold that the situation 
hich arose in Yesho Nathu’s case (AIR 


As held fn ‘Yesho Nathu’s case 
supra), the quest and search for circum- 
ances in support of the urgency clause 
been a dismal failure. The’ ex pos? 


kin to chasing a shadow 
ality. The clause in question has fallen 
to a melting point, The above observa- 


Motiyan v v, State 


cto research in that field has here been - 
devoid - of, 
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tians of the Bomber High Court amply 
apply to this: bunch of. ,cases.. Relying 
upon the. doctrine of subjective satisfac- 
tion and. claiming immunity from judicial 
review, respondents. have not taken pains 
to even place broad facts to prima facie 


: convince: this Court that there was 


urgency. 

- 5L Mr. Khan, Jeani Government 
Advocate placed reliance upon the judg- 
ment of the Supreme Court in Ishwarlal 
Girdharlal Joshi ete. v. State of Gujarat 
AIR 1968 SC 870, but there again, it has 
to be observed that the implications of 
the observations made in Ishwarlal! Gir- 
dharilal Joshi’s case (supra) have already 
been- considered and commented upon in 
details in Narayan’s case (AIR 1977 SC 
183) (supra) in Paras. 35 and 36. In 
Para. 36 of Narayan’s judgment Hon’ble 
the Supreme Court has observed that in 
T. G. Joshi’s, case (supra) it appears to us 
that the principal ground of attack on a 
notification was that it was not duly au- 
thenticated in accordance with the re- 
quirements of Art. I66 and the Rules of | 
Business. The notificdtion was held nof 
to have been vitiated on the grounds on 
which it had been assailed. It was ob- 
served that the High Court after con- 
sidering the evidence, was satisfied, on 
the evidence produced before it, that the 
required opinion had’ ‘been formed even ° 
though it was. not’ ‘necessary for the’ 
Government, in view of the presumption 
of regularity attached to official acts, to- 
produce anything more than the notifica- 
tion. We do not find that ány of the 
matters placed before us now was in 
issue there. 


52. Hon'ble the. ‘Supreme Court, after 
commenting on the implications of the 
principles laid down. in I, G. Joshi’s case 
(AIR 1968 SC a) (supra). held as 


“under— 


“We think that sah a question can 
only be decided rightly after determining 
what was the nature of compliance with 
the conditions af Section 17 (4) required 
by the Act.” 


53. In Para, 38, Hon’ble the Sup-}| 
reme Court making weighty observa- 
tions held that the mind of the Officer or 
authority concerned has to be applied to 


' the question whether there is an urgency 


of such a-nature that even the summary 
proceedings under S. 5-A of the ~ Acti 
should be eliminated. The Court - then 
clinched the issue by making weighty! 
pronouncements in ‘the following words:— 


\ 
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‘Tt is not just existence of an urgency 


- but the need to dispense with an inquiry 


under S. |5-A which has to be considered.” 
54. It|would thug be seen that the 


Supreme!Court has provided new dimen- 


sions to [the basic compliance of the re- 
quirements of Section 17 (4) of the Act 
because jit has held that mere urgency 
is not enough but it must be of such a 


nature that there is need to dispense with 





Jan inquiry under S. 5-A of the Act. The 


` Gove 


-* follow! the 


‘ 
~ 


Court did not leave the matter there but 
in Para.| 39, in order to emphasise the 
point, gave illustrations of sudden change 
of course of river leaving no option if 
essential communications have to be main- 
tained for the use of urgency clause. It 
held ‘that such a situation results in more 
or less, indicating, by an operation of natu- 
ral physical forces beyond human con- 
trol, that land should be urgently taken 
possession of. 

55. Even after enunciating the prin- 
ciple in isuch emphatic, clear and unambi- 
guous terms, Hon’ble the Supreme Court 
took pains further to discuss the princi- 
ples of; burden of proof in these cases, 
in order to remove obscurity; if any in 
this branch of law and observed in a very 
unambigious language, which I have 
already extracted and reproduced in ear- 
lier part of my judgment. 

56. It would thus be seen that the 
cases ‘of exceptional nature, where 
men warrants dispensing with the re- 
quirements of application under S. 5-A of 
the Act, have been carved out in a special 
catego by the Supreme Court, and it 
has her been held that since in such 
matters, the facts are in special know- 
ledge of the respondent i. e. the State 
ent, it is their legal duty to 
place the same before the Court, In other 
words, it has not approved abstract doct- 


“~ rine of presumption of correctness: flow- 


ing from by mere use of word, ‘urgency’ 
and further has also repelled the state- 


- ment of State that the question of judi- 
© cial review cannot arise. 


-.. BY, In that ' view of the matter, ques- 


tion arises whether I am still bound to 
judgment of this Court in 


Gopal |Singh’s case (AIR -1964 Raj 270) 
‘‘(supra), wherein according to Mr. Jain, 
this Court ` held that the question. of 


urgency contemplated by S. 17 (4) of the 


' Act is beyond judicial review. | 


` 58. | To be precise, it should not be for- 


gotten: that Division Bench of this Court - 


Motiyan v. State 


-by Mr. Khan, added word of caution in 


‘to a larger bench or it is within its com 


‘Hutcha 


ALR. | 
even while making observations, much | 
capital of. which is sought to be made 

















































Para 21 as reproduced: earlier, where it 
was observed as under: | 

“The Land Acquisition Act, no doubt, 
enables the Govt. to acquire their pro- 
perty if it is needed for purposes men- 
tioned therein, but it is extremely neces- 
sary that the provisions of this Act should 
be strictly followed. Normally, every 
person, who has interest in the land, 
which is sought to be acquired, should 
have a notice of the notification which is 
issued under S. 4 (1), so that he is able 
to file his objection, if there be any.” 

59. While making the above observa- 
tions, the Court said, “the question of 
urgency may not be justiciable, but the 
powers must be used only when there is 
urgency and they should not be used 
Just to cover up the deficiencies,- if any, 
left out by officers concerned under Sec- 
tion 4 (1) or Section 5-A of the Act.” It 
may be pointed out that this Court, while 
quashing the acquisition -proceedings, 
made above observations and all that was 
said, was that the question of urgency 
may not be justiciable. It should not be 
forgotten that the entire argument of 
urgency was based on the translation of 
word, ` ATatTS ’ and it was in that con- 
text that the Court in Para. 20 observed 
that this matter whether an urgency 
exists or not, is a matter for the deter- 
mination of the Government and it is 
not a matter for judicial review, This 
observation was based on the decision of 
Madras and Madhya Pradesh High Courts, 
referred therein. On a reading of Para 20 
and Para. 21 together, it may safely be 
inferred that the Division Bench of this 
Court was of the view that the matter of 
urgency is not justiciable. This view of 
this Court cannot be treated as good law 
after the _authoritative _ pronounce- 
ments of Hon’ble the Supreme Court in 
Narayan’s case (AIR 1977 SC 183) (supra) 

60. The question, which requires con 
sideration now, is whether sitting in singl 
bench, this Court should’ make referenc 


petence not to follow the  principl 
laid down by the Division Bench of thi 
Court, on account of the pronouncemen 
of Hon’ble the Supreme Court. 


In Sachindra Nath Mukherji 


Thimmagowda v. 
AIR 1954 Mys 93 (FB); Rishi Kesh Singh 


p 


t98F | Motiyan .v. 


State AIR 1970 AH 51 at p -64 (FB) New 
Krishna Bhavan, Malleswaram Bangalore 
v. Commercial Tax Officer, No. IV Circle 
(Addl.) Bangalore, AIR 1961 Mys 3. it has 
been repeatedly held that in- case of clear 
pronouncement of Hon’ble the Supreme 
Court, single bench of High Court is not 
bound to follow the judgment of a Divi- 
sion Bench of that Court, which cannot be 
treated as' good law. 

62. In Kayum Ali v. Kana, 1971 Raj 
LW 323 this Court had occasion to con- 
sider such a situation in Para. 6 at p. 325. 
It was observed as under— . 

“A contrary view taken in the matter 
is supported by the following observa- 
tions of the Supreme Court in K. K. 
Pockounju v. K. K. Ramakrishna Pillai, 
Criminal Appeal No. 29 of 1968, decided 
on. December 2, 1968.* 

The only point of any substance which 
has been: pressed before us by the learn- 
ed counsel for the appellants is that the 
Rules framed under the Act had not been 
ccmplied with in as much as it has been 
proved that the specimen impression of 
the seal used had been sent to the Public 
Analyst. Rule 18 of the Prevention of. 
Food Adulteration Rules, 1955 provides 
that a copy of the memorandum and a 
Specimen impression of the seal used to 
seal the packet shall be sent to the pub- 
lic Analyst separately by post, The High 
Court was not at all impressed with the 
contention based on R. 18. It relied upon 
the report of the Public Analyst Ex. P. 9 
which. was in Form III as prescribed by 
the Rules in which it was stated, inter 
alia, that the Public Analyst had receiv- 
ed from the Food Inspector as a sample of 
compounded misky asafoetida marked 
No. C2/65 for analysis, properly sealed 
and packed and that he had found the 
seal intact and unbroken. The contention 
which was pressed and which has been 
reiterated before us is that itis nowhere 
stated in Exh p. 9 that the Public 
Analyst had compared the specimen im- 
pression of the seal’ with the seal on the 
packet of the sample. The High Court 
relied on the principle that official acts 
must be presumed to have been regularly 
performed. Under R. 7, the Public Analyst 
has to compare the seal on the -container 
and the outer.cover with the specimen im- 
pression received separately on receipt of 
the packet containing the sample for the 
analysis. The High Court considered that 
it must have to be: presumed that the Pub- 
lic Analyst acted in accordance with the 


*Reported.in 1969 Ker LT 50 (SC).. 
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Rules and -he must have compared the 
specimen impression’ received by him 
with the seal of the container. We do not 
find any error in the decision of the High 
Court on the above point.” 

The principle laid down by their Lord- 
ships of the Supreme Court, by virtue of 
Art. 141 of- the Constitution, is binding 
on this Court and has to be followed, 


even though there may be a contrary 
decision of this Court.” 
' 63. This Court was considering the 


question about the principle embodied: in 


illustration (e) to S. 114, Evidence Act in - 


relation to the regular performance 
under the Prevention of Food’ Adultera- 
tion Act and the formalities required 
thereunder. 

64. In State of Rajasthan v, ‘Kapur 
Chand, AIR 1967 Raj 237 strict, compli- 
ance of the Rules 7 and 18 was insisted 
upon and they were held to be manda- 
tory. However, a contrary view was 
taken by the Supreme Court. Confronted 
with the above situation, Justice Mehta, 
as he then was, has held that by virtue 
of Art. 141 of the Constitution of India, 
Principle laid down by their Lordships 
of the Supreme Court is binding on this 
Court and has to be 
though there may be a contrary decision 
of this Court. 

65. It hardly requires any discussion, 
debate or dialogue on this branch of law 
because the founding fathers of the Con- 
stitution never left any doubt about the 
weight to be given to the pronounce- 
ment of the Supreme Court, Art. 141 was 
enacted precisely for making this posi- 
tion patent and clear that the law laid 
down by the Supreme Court would be 
law of the land. Art, 141 reads as under: 

“141. Law declared by Supreme Court 
to be binding on all courts:— The law 
declared by the Supreme Court shall be 
binding on all courts. within the territory 
of India.” 

66. In view of this, with due respect 
to the view taken by the Division Bench 
of this Court in the above case, I have 
got no hesitation in holding that the ques- 
tion regarding the urgency under S. 17 
(14) of the Act, is not immune from judi- 
cial review and once it is challenged pro- 
perly, this Court has ample jurisdiction 










' to make limited probe into the matter as 


per limits set-out by the Supreme Court 
in the above case. In fact, in the present 


-bunch of cases, no probe even. is required 


followed, even : 


. a: il a aai m 


X 





because the only requirement of acquisi- 
tion is industrial development and 
that too for providing land first to the 





uirement simpliciter without anything 
more live | like time bound programme, 
can never be treated as enough for dis- 
th and depriving a citizen of 
s legal right of a summary inquiry 
under 5. 5-A of the Act. This is a sort 
of right of hearing, which has been put at 
the highest pedestal on the principles of 
natural j stice, in the various cases of 
the Supreme Court in Ramana Dayaram 
Shetty v. . International Airport, Au- 
thority of India, AIR 19879 SC 1628 and 
Maneka Gandhi v. Union of India, AIR 
1978 SC 597, I have got no. hesitation in 
olding that invoking of urgency clause 
under Section 17 (4) of the Act was 
holly iceived: and cannot be sus- 

` tained. . o. s ' 
67. Mr.| Khan, learned Government 
Advocate, submitted that the power of 
Judicial review in a challenge to urgency 
contemplated by S.-17 (4) of the‘Act is 
not subject fo judicial review except to 






power 
stence of the same; ©. 

(iv) that colourable exercise of the 
power. po arte , the above to be cor- 
rect, the present case falls in categories 
(i) and (i). N 
. 68. In view of my above findings, it is 
not necessary to enter into and adjudi- 
cate the other controversies raised by Mr, 
Jain, 1 ed. counsel for the petitioners, 
because once the petitioner is allowed an 
opportunity of hearing for objections, 
under Section 5-A of the Act, ig would be 
open to them to raise all permissible ob- 
jections and got adjudication from . the 
competent, authority. T 

69. The result is that all these’ -writ 
petitions’ are accepted. -Notification dated 
30th July, 1976 (Annexure 1), under Sec 
tion 4 of 
fication under Section 6 of the Act and all 
further proceedings in consequence `: of 
norit egtan under Section 6, invoking 
.S. 17' (4) lof the Act’ dated 23rd August, 
1976 are quashed, The lands in'question 
are already in possession of the peti- 
| 


' Bajrang Lal v. State 


. ties would bear their 


the Act, is upheld but the noti- 


A. I. R. 


tioners. It would be open to the respon= 
dents to take afresh proceedings by fol- 
lowing the procedure prescribed under 
Section 5-A of the Act. It is . further 
made clear that in case, any -extraordi- 
nary exceptional situation of urgency as 
contemplated by the above judgment of 
Narain’s case (supra) of the Supreme 
Court, arises in future, the respondents 
would be at liberty to invoke the powers 
under Section 17 (4) of the Act also. Par- 
own costs. 

Petitions allowed, 
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(JAIPUR BENCH) 
M. L. SHRIMAL AND MAHEND 

‘BHUSHAN, JJ. 
Bajrang Lal, Petitioner v. The State 
of Rajasthan and others, Respondents. 

Civil Writ Petn. No. 1374 of 1980; D/- 
15-4-1981. 

(A) Rajasthan Panchayat Act (21 of 
1953), S. 17 (4A) — Constitutionality — 
Power conferred on State Government 
under S. 17 (4A) to suspend any Panch, 
Sarpanch or Upsarpanch guilty of charges 
specified in S, 17 (4) is not unguided, un- 
briddled or unchannelised — Section is 
not unconstitutional, (Constitution: of 
India, Art. 14). a . 

‘Section 17 has been framed for the 


‘purpose of exercising control over the 


Panchas and Sarpanchas, The suspension 
of a Panch, Sarpanch .er Upsarpanch 
under particular circumstances of a case 
may be. considered necessary or desirable . 
to save the Panchayat or its fumds from 
being ruined or misappropriated. After 
a preliminary report has been’ submitted — 
and a prima facie case has been made out 
against the delinquent elected officer, the 
State Government, after considering the 
merits of the case, is required to decide | 
whether a -chargesheet is to be served 
on the holder of the elective office or not 
and if it finds that a prima facie case has 
been established and further considers 
that his continuance in office would not 
be in the public interest or in the interest 


of the Panchayat fund or the working of 


the Panchayat, the Government should 
bé left free to exercise its control and if 
the case warrants a'temporary removal 
of such an ‘incumbent, then, after careful 
scrutiny of the preliminary report. sub- 
mitted before it, to suspend him, The 
State Government-is, no doubt, not ex- 
pected to act mala fide in passing the 
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order of suspension and in.a given . case 
if it is found that it acted with mala fide 
intention, the action can well be struck 
down. There is sufficient guideline pro- 
yided in the section itself, . The State 
Government is required to keep in view 
the nature of the accusation-as well as 
the prima facie case made out and the 
purpose for which the suspension order 
is to be passed. Thus, S. 17 (4A) of the 
Act does not confer unregulated, un- 
briddled and unchannelised power on ‘the 
State Government and is consequently 
not unconstitutional. 1970 Raj LW 125, 
Rel. on; AIR 1958 SC 538 and AIR 1951 
Sc 41, Refd. ` ' (Para 10) 


(B) Constitution. of India, Art, 226 — 


Rules of natural justice — Audi ‘alteram 


partem — State Government, after con- 
-sidering report of preliminary enquiry, 
serving charge-sheet on Sarpanch along 
with notice to show cause why inquiry 

into charges should not be held — In- 
quiry into alleged charges conducted 
after consideration of explanation given by 


Sarpanch — Held principle of audi alteram 


partem was complied with and notice was 
not necessary before passing order of 
suspension under S. 17 (4A) (Rajasthan 
Panchayat Act (21 of 1953), S. 17 (4A).) 
AIR 1969 SC 198, AIR 1967 SC 1269, AIR 
1978 SC 597 and (1949) 1 All ER 109, Befd. 
AIR 1980 Punj & Har 209 (FB), Explain- 
ed; AIR 1979 Bom 285, Disting. (Para 14) 


{C) Rajasthan Panchayat Act (21 of 
1953); S. 17 (4A) — Order of suspension 
—— Main consideration for passing order 
enumerated summarily though not in de- 
tail — Order cannot be said to be non- 
speaking or invalid. (Constitution of 
India, Art. 226). AIR 1977 SC 567 and 


AIR 1969 SC 414, Refd. (Para 18) 
(D) Rajasthan Panchayat Act (21 of 
1953), S. 17 (4) and (4A) — Rajasthan 


Panchayat and Nyaya. Panchayat (Gene- — 


ral) Rules (1961), Rr. 20, 21 — Charge- 
sheet and order of suspension. served on 
Sarpanch not proved to be based on re- 
sult of preliminary enquiry held by- auth- 
orised persons under R. 20 —. Charge- 
seet and suspension order stand - vitiated. 
(Evidence Act (1872), S. 106). (Para 22) 
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(1949) 1 All ER 109: 65 TLR 225: 93 SJ 
132, Russell v. Duke of Norforik - 14 
U. N. Bhandari and M. C. Surana, for 

Petitioner; S. K. Tiwari, Advocate Gene- 

ral, for the State. 


SHRIMAL, J.:-—- Shri Bajrangial was 
elected as’ Sarpanch of Gram Panchayat, 
Begas, which falls within the jurisdiction 
Of Police Station Jhotwara, District Jai- 
pur. On a complaint filed against the 
Sarpanch by Ram Prakash and others re- 
garding misconduct and neglect of duties. 
committed by him, an enquiry was in- 
itiated, A report along with a forwarding 
letter, dated March 14, 1980, was sent to 
the Government. After considering the 
report, a statement of charges’ (Annexure 
3) was served'on the petitioner, A no- 
tice dated May 19, 1980 (Annexure 2), 
calling upon the Sarpanch to show cause 


“in writing why the charges should not 


be inquired into, was issued and May 28, 
1980, was fixed ‘for the purpose. After 
having received the reply (Annexure 4) 
and considering’ the same on merits, the 
Government decided to have the enquiry 
into the charges, mentioned in’ Annexure 
3, conducted. The Sub-Divisional’ Officer, 
J; aipur. was appointed as Enquiry Officer; 
vide order, dated June 9, 1980 (Annexure 
5). The Sarpanch was placed under sus- 
pension under Section 17 (4A) of the 
Rajasthan Panchyat Act, 1953 (fo be- 
hereinafter referred to as ‘the Act’) and 
was debarred from taking part in any 
act or proceedings of the Panchayat 30 
long as he remainded under suspension. - 
The suspension order was also published 
in Navjyoti Daily, dated July 31, 1980. 

2. The petitioner, feeling aggrieved 
against the order of suspension filed the 
present writ petition before a Single 
Bench of this Court, claiming the . fol-~ 
lowing reliefs:— 

(a) the notice dated May 7, 1980 (An- 
nexure 1), notice dated May 19, 1980, 
along with charge-sheet (Annexures 2. & 
3) and notice dated June 9, 1980 (Anne- 
xure 5), being without jurisdiction be ge~ 
clared illegal and the same may be quash- 
ed aa set aside; 

(b) the suspension onder, issued. by the 
State Government against the petitioner 
under sub-section (4A) of Section 17 of 


“ 
— ee 
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the Act, be declared illegal and 
without jurisdiction be 
quashed and set aside; 

(c): a direction may be issued to the 
State Gov ent and the Enquiry Off- 
cer not to proceed with the proposed en- 
quiry against the petitioner; 

(d) the, respondents be restrained from 


proceeding with the enquiry, which is in 
contravention of the procedure laid down 


in Rule 20 of the Rajasthan Panchayat 


ordered to be 





and Nyaya Panchayat (Generali) Rules, 
1961. : 

3. The writ petition is based on the 
grounds t there is no evidence to 


a facie the charge of mak- 
ing over-writing in the muster-rolls or 
making ante-dated entries or , misappro- 
priating the. amount received in the 
cattle~pound or misusing the money of 
the Panchayat, The muster-rolls were 
kept by other persons and not by the 
Sarpanch. Similarly, the amount of the 


cattle-pound, for keeping the animals, 
was receiv i by the concerned peon and 
it was his function to ‘deposit the same 


with the proper authority. Besides, all 
the expenses incurred by the petitioner 
had been duly approved by the Pancha- 
yat through its resolutions. No prelimi- 
nary enquiry as required by Rule 20 of 
the Rajasthan Panchayat and Nyaya Pan- 
chayat (General) Rules, 1961 (to be here- 
mafter referred to.as ‘the Rules of 19861) 
had been ‘made, The Deputy Develop- 





authority to make enquiry under Rule 20 
of the Rules of 1961 and the enquiry so 
made is facie bad and is without juris- 
diction. No report of any preliminary 
enquiry had ever been submitted to’ the 
Collector, Jaipur, for his decision under 
sub-rule (4) of Rule 20 and the Collector 
had not submitted any report along with 
his re endation to the Government 
or to any| officer or authority invésted 
with the powers to deal under sub-sec- 
tion (4) of Section 17 of the Act. In the 
absence of a proper enquiry, no charge- 
sheet could have been served and no sus- 
pension order could have been passed. 
The order, of suspension is bad on ac- 
count of the mala fides of respondents 
Nos. 6 and 7, It was further pleaded that 
Section 17 (4A) of the Act was ultra vires 
and unc itutional, inasmuch as it 
gives an unbriddled and unguided _power 
to the State Government oe ba ek 
-Panch.or! Sarpanch or arpan 

under suspension. It is also contrary to` 
the direttive principles of the State 
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-ber 11, 1980, appeared and opposed - 
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policy enshrined in -Article 40 -of the - 
Constitution of India. Lastly, it was urg- 
ed that the order of suspension was -also 
bad on the ground that it violated the > 
rule of audi alteram partem (to hear the. 
other . side). 

4. The State Government- in response 
to the show cause notice,-issued- by a 
Single Bench of this Court, on Septem- 
‘the 
admission of the writ petition. The learn- 
ed single Judge, after hearing the parties 
at considerable length, dismissed the writ - 
petition against respondents Nos. 6 and 7 `. 
Shri Hanuman Prasad Prabhakar, Min- 
ister for Panchayat and Smt. Shakuntala 
Srivastava respectively. He, however, 
admitted the writ petition against the 
rest of the respondents. On December 18, 
1980, the learned single Judge observed 
that the question “whether before a sus- 
pension of a Panch or Sarpanch, a right 
of hearing could be claimed under Sec- 
tion 17 (4A) of the Act” was a question 
of public importance, It would not only 
cover the cases of Panch ‘or Sarpanch 
under Section 17 (4A) of the Act, but 
would also have far reaching repercus- - 
sions, affecting the.rights of the elected 
members even of Municipalities under 
the Rajasthan Municipalities Act and 
other elected bodies, like Panchayat Sa- 
mities and Zila Parishads and as such 
an authoritative decision would be in the 
interest of all concerned. With a view 
to avoid multiplicity of proceedings the . 
learned Judge referred this case to a Di- 
vision Bench of this Court. Thereafter 
the case- was placed before Hon’ble the 
Chief Justice and he has sent this case 
for decision to this Court. That is how” 
this matter has: come up before this 
Court. 


5 A return controverting the allega- 
tions made in the writ petition had been 
filed by the State Government and others 
oa September 29, 1980, before the learn- 
ed single Judge and a rejoinder had also 
been filed by the petitioner, on October 
8, 1980. 


6.' After the receipt of: the os by 
this Court the petitioner Bajrang Lal fil- 
ed an affidavit on February 24, 1981, along 
with. the order of suspension. The State 
Government, with an application dated 
March 3, 1981, filed documents, viz, the 


` photostat copies of the complaints "made 


by the. public, the order of the Collector, 

dated August 27, 1979 and letter No. 9259, 

dated March 14, 1980, purported to have » 

been addressed by the Collector to -the 

Superintendent of- Police, Jaipur, Tha 
| : 
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petitioner filed ‘an application, dated 
March 11, 1981, by way of reply to the 
application submitted by the learned Ad- 
vocate General on March 3, 1981. As, cer- 
tain facts mentioned in the application, 


dated March 3, 1981, filed by the State - 


Government were challenged by the peti- 
tioner, an affidavit of Shri G. K. Goswami 
was filed by the State Government on 
March 13, 1981. Thereafter the petitioner 
submitted an affidavit along with a peti- 


tion, mentioning therein that Shri G. K. 


Goswami, Additional District Develop- 
ment Officer, Jaipur, himself had not con- 
ducted the preliminary enquiry. He on 
the other hand directed Shri Ram Kalyan, 
Panchayat Extension Officer, to hold an 
enquiry against the petitioner: vide his 
letter, dated August 29, 1979, and m 
pursuance thereof statements were re- 
corded by Shri Ram Kalyan. 

7. From the petition, return, rejoind- 
ers and counter petitions and reply to 
those petitions, the following points 
emerge for our decision:— 

(a) Whether Section 17 (4A) of the 
Act is ultra vires of the provisions of 
the Act as well as the Constitution of 
India, as it provides unbriddied and un- 
guided powers to the State of Rajasthan 
to place any Panch or Sarpanch. under 
Suspension? 

(b) Whether the rule of audi alteram 
partem is applicable to the order of sus- 
pension passed. by respondent No. 1 
against the petitioner and due to its vio- 
lation and order is bad in law? 

(c) Whether the proceedings regarding 
enquiry under Section 17 of the Act 
against the petitioner were not initiated 
and conducted in accordance with thé 
provisions of Rules 20 and 21 of the Rules 
of 1961? If so, what is its effect? ; 


. 8& In order to appreciate the points 
involved in this writ petition it will be 
profitable to extract below Section 17 (4) 
and (4A) of the Act and Rules 20 and 21 
of the Rules of 1961:— 

“17. Vacation of seats by and removal 















sc a of ae et and making 
ch inquiry as may be deemed ` neces- 
ary, remove any Panch, Sarpanch or 
psarpanch who:— 

(a) refuses to act er eoni incapable 
f acting as such, or l 

(b) in the opinion of the State. Govern- 
ent, has been guilty of misconduct or 
eglect in the discharge of his duties or 
-any disgraceful. conduct. TNE on 
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Provided that any such inquiry as is 
referred to in this sub-section may be in- 
itiated even after the expiry of the term 
of a Panchayat or, if already initiated be- 
fore such expiry, may be continued there- 


after and in any such case, charges leyel- ` 


led against a Panch, Sarpanch or Up-sar- 
panch of the Panchayat during its term 
of office. : 


(4A) The State Government may sus- 
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pend any Panch, Sarpanch or Up-sar- . 


panch against whom an enquiry has been 
started under sub-section (4) or the pro- 
viso thereto, or against whom any crimi- 
nal proceeding in regard to an offence 
involving moral turpitude is pending trial 
in a court of law, and debar him from 
taking part in any act or proceeding 
of the Panchayat while under such sus- 
pension. 
(4B) and (5)............” 


“Rule 20. Preliminary inquiry for re- 
moval—- The Collector may, on his own 
motion or upon the requisition of the 
State Government initiate a preliminary 


inquiry under sub-section (4) of Sec. 17 . 


against any Panch, Sarpanch or Up- 
sarpanch of a Panchayat or against any 
member or Chairman of a Nyaya Pancha- 
yat. 


(2) For the paris of sub-rule. (1) any 
officer subordinate to him may be deput- 
ed by the Collector to hold such prelimi- 
‘ends inquiry and to make a report to 


(3) Any preliminary inquiry against 
the Chairman or a member of a Nyaya 
Panchayat may also be initiated as afore- 
said by the Munsif, or where there is no 
Munsif by the Civil Judge, or the Magis- 
trate of the first class, having jurisdiction 
over the Nyaya Circle, 


(4) If, as a result of such preliminary 
inquiry, the Collector or the Munsif or 
the Civil Judge or the Magistrate of the 
first class initiating the inquiry is satis- 
fied that any charge of the nature speci- 
fled in sub-section (4) of Section 17 are 


prima facie made out against such Panch, | 


Sarpanch-or Up-sarpanch or against such > 


Chairman or Member, as the case may 
be, a report thereof along with the re- 
commendations of such officer the matter 


shall be made accordingly to the State © 


Government or to any officer or authority 
to whom the powers of the State Gov- 


ernment under sub-section (4) of. Sec. 17 à 
may be delegated by a notification, under. 


Section 70. 


. 6) ‘The provisions of. shies Rajasthan... 
_ Disciplinary.. Proceedings ,. 


_ (Summnioning - 


vm stint eal 


` 


‘the per 





‘and = Production of Docu- 
ments) Act, 1959 (Rajasthan Act No. 28 
of 1958) and the rules made thereunder, 
shall als 
enquiries |against Panch, Sarpanch or Up- 
sarpanch jof the Panchayat or against any 
member or Chairman of a Nyaya Pancha- 
yat as the case may be, being conducted 
under the provision of the Act, and the 
rules made thereunder.” . aoe 
“Rule 21. Final inquiry— (1) The State 
Government or the officer or authority 
referred to in sub-rule (4) of Rule 20 
shall consider the report of the prelimi- 
nary inquiry and may either drop the 
proceedings or get drawn up a statement 
of charge prima facie made out against 
the person against whom the preliminary 
inquiry. been made, ifying such 
details as may be deemed sufficient for 
him to understand the nature thereof. 


(2) A copy of such statement shall be. 


sent to the person charged, along with a 
notice ing upon him and to show 
cause in writing why they should not be 
inquired | into. oe. l 

(3) Upon’ reading the representation, if 
any, of the -person charged, in response 
to the notice under sub-rule (2) the State 
Gove ent or the officer or authority 


-referred to in sub-rule (4) of Rule 20 may 


either 


p the proceedings or may ap- 


point ‘an! officer or authority to inquire . 


into the charges, hereinafter referred to 
as the inquiring officer, to whom the re- 
cord of the preliminary inquiry, the 
statement of charges, the explanation of 
charged and all other relevant 
papers shall be forwarded.. 

(4) The inquiry officer shall— 

(a): iss ie a notice to the person charged 
to appear before him to a date. and at 
the time ` and place. specified in the 
notice, i 
- (b) redd out the person charged, when 
he so appears, the charge or charges 
levelled against him, 

(c) hear the explanation, if any, 

(d) e and consider such evidence, 
oral or documentary, as may: be produced 
in support or in rebuttal of the charge 
or charges, and 

(e) record his finding on. each of th 


~ (5) The record of the inquiry, together . 


with his findings shall be forwarded by 
the inquiring officer to the State Govern- 
ment or the officer or authority referred 
to in sub-rule (4) of Rule 20.” 

9. No doubt, the office of a Sarpanch 
is an elective office and he cannot be 
equated. easily with a Government’ ser- 
vant in elation to the matter of suspen 
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apply mutatis mutandis, to the. 
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sion. Sub-section (4A) of Section 17 ol 
the Act authorises the State Government 
to suspend a Panch, Sarpanch. or Up- 
Sarpanch ‘against whom: an enquiry has 
started under sub-section (4) or the pro- 
viso thereto and the legislature has pro- 
vided that the-State Government can 
suspend the holder. of the above noted 
electoral office at a certain stage of en- 
quiry. A- preliminary enquiry under 
Rule 20 of the Rules of 1961 is held for 
the satisfaction of the Collecctor and 
after the holding of such enquiry if tha 
Collector feels satisfied that the charges 
of the nature specified in sub-section (4 
of Section 17 of the Act are prima facie 
made out against such a holder of the 
elective office, a report thereof. along 
with the recommendations is required to 
be made to the State Government or to 
the officer or authority ‘to whom the 
powers of the State Government have 
been delegated under sub-section (4) of 
Section 17. Under Rule 21, the State Gov- 
ernment is to consider the report of the 
preliminary enquiry and decide either to 
drop the proceedings and to draw a state- 
ment of the charges prima facie made 
out against the Panch, Sarpanch or Up- 
Sarpanch, specifying such details as may 
be deemed sufficient to understand the 
nature of the charges. 


10. In the case on hand the State 
Government did not drop the proceed- 
ings. It, however, decided to draw up a 
statement of charges against the Sar- 
panch and sent such statement of charges 
to him’ along with a notice calling. upon 
him to show cause why they should not 
be inquired into. Thereafter an enquiry 
officer was also appointed: vide Annexure 
5. The petitioner had. also submitted an 
explanation before he was suspended, 
Keeping in view that the office of Panch 
and Sarpanch is an elective office, no 
suspension order against such a man 
should be passed without prima facie 
basis, In a case where a ‘material has 
come before the Government on the basis 
of which certain charges can be framed, 
the State Government, can issue a notica 
to the Sarpazich to show cause in writi 
why charges should not be inquired into. 
Section 17 has been framed for the p 
pose of exercising control over the Pan 
chas and Sarpanchas. We are undoubted 
ly zealous to see that a Panch or Sar 
panch should not be lightly. suspended 
removed, we: cannot as a matter of law 
interprete sub-section (4A) of Section 1 
of the. Act in the matter that the Stat 
Government has no power to suspend . 
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Sarpanch even though after holding a 
preliminary enquiry and perusing thé 
record the Colector is satisfied that the 
charges of the nature specified in sub- 
section (4) of Section 17 of the, Act . are 
prima facie made. out and he makes re- 


port to the same effect recommending an- 


inquiry against the Sarpanch and there- 
after the State Government or the officer 
authorised considers the report, On doing 
so further holds that the inquiry is not 
worth dropping and draws up a state- 
ment of the charges made out against the 
Sarpanch specifying the details sufficient 
for the delinquent. elected office-holder 
to understand the nature of. accusation. 
Further, after the service of the charges, 
statement and a show cause notice to ex- 
plain why the inquiry be not made and 
after . considering the reply it holds that 
the matter. needs a regular enquiry and 
appoints an Enquiry Officer. This will 
amount to imposing restriction on the 
supervisory powers of the State Gov- 
ernment. It should not be forgotten that 
instituion of Panchayats in ' Rajasthan 
requires careful and thorough supervi- 
sion. The suspension of a Sarpanch under 
particular circumstances of a case may 
be considered necessary or desirable to 
save the Panchayat or its funds from be- 
ing ruined or misappropriated, The ela- 
borate procedure noted above is safe- 






















pension by the State..After a preliminary 
report has been submitted and a prima 
facie case has been made out against 
the delinquent elected officer, : the State 


holder of the elective office or not and if 
it finds that a prima facie case has been 
established and further considers that his 
continuance in office would not be in the 
public interest or im the interest of the 
Panchayat fund or the working of -the 
anchayat, the Government should he 
eft free to exercise its control and if the 


ion, the action can well be struck down. 
ere is sufficient guideline provided in 
he section itself. The State Government 
required to keep in view the nature of 
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. was ever issued to.the petitioner. 


ound that it acted with mala fide inten- l 
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the accusation as well as the prima facie 
case made out and. the purpose for which 


. the suspension order ' is. to be passed. 


Thus, Section 17 (4A) of the Act does not 
confer unregulated, umbriddied-. and 
unchannelised power on the State Gov- 
ermment and is consequently not uncon- 
stitutional. Reference in this connection 
may be made to State of Rajasthan v. 
Pukhraj,. 1970 Raj LW 125. There is 
always a presumption . in favour of the 
constitutionality of an enactment and the 
burden is upon him who attacks. it to 
show that there has been clear transgres- . 
sion of constitutional principles, 
Ram Krishna Dalmia v, Justice S. R 
Tendolkar, AIR 1958 SC 538 and Charan- 
jitlal v. Union of India, AIR 195r SC 41. 

11. The second contention of the learn- 
ed counsel for the. petitioner is that the 
order of suspension was passed in com- 
plete violation of the principles of natu- 
ral justice and total disregard of fair 
play. It was pointed out that no notice 
to show cause against the suspension 
There 
was not the slightest hint until the order 
was made that there was any proposal to 
suspend the petitioner from the office of 
Sarpanch, never had any opportunity, 
either before or after the order of sus- 
pension was passed, been given to the 
petitioner to offer his explanation. There 
were, the counsel added, no compelling 
reasons before the Government to pass 


_an order of suspension without giving an 


opportunity of hearing to the petitioner 
and as such the order of suspension was 
bad in law. In support of the above con- 
tention the counsel for the petitioner 
placed reliance on A. K. Kratpak v. Union 
of India, AIR 1970 SC 150, Smt. Maneka 
Gandhi v, Union of India, AIR 1978 SC 
597, Halsbury’s Laws of England, IVth 
Edition, Volume 1 page 90 para 74, Mazha- 
rul Islam Nazhmi v. State of U. P., (1979) 
4 SCC 587: (AIR 1979 SC 1287), S. L. 
Kapoor v. Jagmohan, AIR 1981 SC 136, 
Kashmiri Lal v, The Deputy Commis- 
sioner, Sonepat, AIR 1980 Punj & Har’ 
209 (FB) and Namdeo Ragho Arote v. 
State of Maharashtra, AIR 1979 Bom 285. 


12. Learned Advocate General, ap- 
pearing on behalf of the State, urged 
that the law must not be taken to be well 
settled that even in an administrative 
proceeding involving civil consequences, 
the doctrine of natural justice must be 
held to be applicable, He further argued 
that the Legislature by necessary impli- 
cations overruled a pre-decisional hearing 
prior to the passing of the suspension 


304 Raj. | 


order, because if prior hearing was to be 
given in every case, the very’ purpose of 
Section 17 of the Act would be frustrated 
- and the concerned Sarpanch would go on 
avoiding service and in. the meantime 
would be: able to misappropriate or create 
a mess in the entire affairs of the Pancha- 
yat. The !second limb of the same argu- 
ment is that in the case on hand. on a 
complaint, a preliminary enquiry had 
been held. The result of the preliminary 
enquiry was duly considered by the 
Collector; and on his. behalf a 
report along with the recommendation 
was submitted to the Government under 
the signatures of the Additional 
District | Development Officer as per 
directions of the Collector. The State 
Government thereafter considered the 
report of the preliminary enquiry with a 
view to decide whether the proceedings 
should be dropped or a statement of 
charge should be drawn-up against the 
Sarpanch and served on him. It reached 
the conclusion that a prima facie case 
had been clearly made out, Statement of 
the charges so drawn was sent to the 
petitioner along with a notice calling 
upon him to show cause in writing why 
an inquiry should not be conducted, The 
petitioner submitted a reply and there- 
after the State Government (vide its 
order, dated June 9, 1980, Annexure 5) 
appointed Sub-Divisional Officer to in- 
quire into the alleged charges against 
the petitioner. In this manner the expla- 
nation, given by the petitioner, was also 
considered by the State Government and 
keeping in view the gravity of the 
charges levelled the Government decided 
to suspend the petitioner from the office 
of the Sarpanch and through order, dated 
July 22, 1980, he was suspended. Thus, 
the petitioner had had an ample and rea- 
sonable lopportunity of making submis- 
sions and it is not necessary that personal 
hearing jshould invariably be given in 
every case. The audi alteram partem rule 
is flexible. It is required to adjust and 
harmonise the need for speed and obliga- 
tions to act fairly. It can be modified and 
the measure of its application can be cut 
short to meet any reasonable proportion 
of the exigencies of the situation. Learn- 
ed Advocate General further urgeä that 
as the representation made by the peti- 
tioner had already been considered, no 
useful purpose would have been served 

by giving further opportunity of oral 
hearing., In support of the above conten- 
tion he! placed reliance on the following 


cases:— Suresh Koshy George v. Uni- 
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tice. These rules can 
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versity of Kerala, AIR 1969-SC 198; State 


: of Orissa v. Binapani Dei, AIR 1967 SC 


1269. 


13. The aim of the rules of natural 
justice is to secure justice or to put it 
negatively to prevent miscarriage of jus- 
operate only in 
areas not covered by any law validly 
made. In other words, they do not sup- 
plant the law of the land. The concept of 
natural justice has undergone a great 
deal of change in recent years, Arriving 
at a just decision is the aim of both 
quasi-judicial enquiries as well as admin- 
istrative enquiries. An unjust decision in 
an administrative enquiry may have 
more far-reaching effect than a decision: 


' in quasi-judicial enquiry. As held by 


their Lordships of the Supreme Court in 
Suresh Koshy George v. University of | 
Kerala (AIR 1969 SC 198) (supra) the' 
rules of natural justice are not embodied 
rules, What particular rule of natural 
justice should apply to a given case must 
depend to a great extent on the facts and | 
circumstances of the case in point, on 
the constitution of the Tribunal and 
the rules under which it functions. When- 
ever a complaint is made before a Court 
that some principle of natural justice 
had been contravened, the Court has to 
decide whether the observance of such a 
rule was necessary for a just decision on 
the facts of a particular case. The old dis- 
tinction between judicial act and admin- 
istrative act has almost withered away 
by the decision of the Supreme Court in 
State of Orissa v. Binapani Dei (AIR 1967 
SC 1269) (supra). Even administrative 
orders which involve civil consequences 
have to be passed consistently with the 
rules of natural justice. The holder of an 
elective office cannot be equated wi 
that of an employee of the State Govern 
ment. The employer when exonerate 
of the charges, is normally entitled to re 
muneration for the period of his interi 
suspension with all consequential benefi 
But ‘there is no contract of employmen 
between a Sarpanch and the State Gov 
ernment. The State Government does no 
have any hand in the election of a per 
son as Sarpanch. It is only the votes oa 
the- electorate which saddle him in th 
does not mean that 



























chayat a'mess and the State Governmen 
be compelled: to watch ‘it helplessly, Tha 
is why the Legislature, in its ‘wisd 
has made adequate provision in sub-s 


-” 
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of Section 17 of the Act comes ‘into play 
only after. a preliminary enquiry. has 
been held against the Sarpanch as pro- 
vided under Rule 20 of. the Rules of 1961 
and the report of the Enquiry. Officer, 


along with the. recommendation of the. 


Collector, has been submitted to the 
State Government and the State Gov- 
ernment after. considering the report of 
the preliminary enquiry reaches the con- 
clusion that a. statement. of the. charge 
should be served, specifying therein the 
details as may be deemed sufficient. for 
the delinquent Sarpanch to understand 
the nature of the allegations, A copy of 
such a statement is also required to be 


sent to the person charged along with 
a notice calling upon him to show caussa. 


in writing why they should not be in- 
quired into. After considering the repre- 
sentation of the person charged in res- 
ponse to the notice under sub-rule (2) 
of Rule 21 of.the Rules of 1961 the State 
Government is required to further con- 
sider. whether the charges - should be 
dropped or an officer should be appointed 
to inquire into the charges and if the 
State Government comes to- the conclu- 
sion that it is a fit case in which charges 
should be inquired into, an- Enquiry 
Officer is appointed to whom the state- 
ment of the charges, the explanation of 


the person charged and all other relevant . 


papers are forwarded. After completing 
all these formalities if the State Govern- 
ment further thinks that the gravity of 
the charges is such that allowing the Sar- 
panch to remain on the elective office 
would be prejudicial to the, interest of 
the Panchayat, then an order of suspen- 
sion is passed. A perusal of the judgment 
of Punjab and Haryana High Court in 
Kashmiri Lals case (AIR 1980 Punj & 


Har 209) (FB) (supra) in no way supports 


the contention of the petitioner. In that 
case the learned Judge of the High Court 
of Punjab and Haryana. have drawn a 
distinction between an order of sus- 
pension passed under sub-section (1) of 
Section 102 of the Punjab Gram Pancha- 
yat Act, 1952, as amended by the Har- 
yana State Legislature and an order. 
passed under sub-section (LA) of Sec. 102 
of the aforesaid Act, The learned Judges 
affirmed the earlier judgment of the 
Court, wherein it was held that the sus- 
pension during an enquiry did not require 
| g notice to the Panch before pass- 
g an‘order of suspension. In the case on 


1981 Raj/20, XI. -G—46. : 
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tion (4A) of -Section--17 of the. Acts As - 
already mentioned. above; sub-section-(4A) `. 
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hand, we are only: concerned with tha 
order of. suspension, which is similar to 
one passed under sub-section (LA) of Sec- _ 
tion .102 of the Punjab Gram Panchayat 
Act, 1952, regarding which the Court held 
that an order passed under sub-sec, (1A) 
of Section 102 of the aforesaid Act would 
be an executive order and also held that 
the petitioner could not claim ‘that he 
should have been given an opportunity 
to show cause before an order suspend- 
ing him from the office of Sarpanch could 
have been passed, - 


14. In Namdev Ragho Arote’s casa 
(AIR 1979 Bom. 285) (supra) two com- 
plaints were. lodged against the Sarpanch 
of the Village Panchayat of Agashahinde, - 
Taluka Sinnar, District Nasik, In the first 
complaint the allegation was that the Sar- 


: panch abused the complainant, In the 


second complaint it was alleged that a 
Gram Sewak.was abused by the Sar- 
panch during the meeting held on Octo- 
ber 4, 1977. The.chargesheets were sent 
to the Court on March 9, 1978, and May 
6, 1978, respectively under the Defence 
of India Act. On receipt of the said re- 
port the Collector passed the impugned 
order purporting to exercise the powers 
under. Section 41 (1) of the Bombay Vil- 
lage. Panchayat Act, 1958, 

the Sarpanch in that case till the final 
decision of the case launched against 
‘him. In that case it was contended that 


the Collector acted with material 


larity and in flagrant violation of the 
principles of natural justice without ap- 
plying his mind and without giving an 
opportunity of hearing to the petitioner. 
On the facts of that case the Court found 
that there was clear non-application of 
mind by the Collector as well as dis- 
regard of the principles of natural jus- 
tice and, therefore, the order could not 
be sustained. That case is totally distin- 
guishable on, facts, In the case on han 
the explanation of the petitioner ha 
been obtained. and. the State Governmen 
had applied its mind twice, firstly, prio 








cannot be Sat up -into a . strait-jacket.' ` 
Tt ROMA Re be futile, therefore,. to look for 
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standard nition of natural justice 
from various decisions and then try to 
‘apply them to the facts of any given case,” 
The only ential point that has to be 
kept in’ d in such cases is that the 


person concerned should get a reasonable 
opportunity of-presenting his case , and 
that the administrative authority con- 
cerned should act fairly, impartially and 
reasonably! The application of the con- 
cept of fair play requires real flexibility. 
Everything depends on the actual facts 
and circumstances of a particular case 
as Tucker Lord J. observed in Russell v. 
Duke of Norfolk ((1949) 1 All ER 109):-— 

“The urement of national justice 
must depend on the circumstances of the 
eases, the | nature of the enquiry, the 
rules under which the tribunal is acting, 


. the subject matter that is being dealt 
with, and so forth.” 
15. The law which emerges from Smt. 


Maneka Gandhi's ease (AIR 1978 SC 597), 
Mohinder ‘Singh Gill’s case (AIR 1978 SC 
851) and other cases is that the general 
principles, as distinguished from an ab- 
solute rule of uniform application, seems 
to be that where a situation does not in 
term exclude the rule of prior hearing, 
but contemplates a post-decisional hear- 
ing amounting to full review of original 
order on merits, then such a` statute 
would construed . as excluding the 
audi alteram’ partem rule at the pre- 
decisional] stage, Conversely if the statute 
conferring the power is silent with re- 
gard to 3 giving of a pre-decisional 
hearing to the person affected and the 
administrative decision taken by the 
authority | involves civil consequences and 
no full review or ‘appeal on merits 
‘against that decision is provided, Courts 
will be éxtremely reluctant to erage 
such a statute as excluding the duty 
affording leven a minimum hearing ie 
of all- itsi formal trappings and dilatory 
‘practice at the pre-decisional ‘stage. No 
doubt the pre-decisional hearing can ` be 
avoided - | in exceptional | circumstances 
where eae necessity so demands 
or aes it is likely to paralyse the ad- 
e progress. or frustrate the 
sg need of prompt action. A pre-deci-. 
‘sional hearing forms ‘part of the fair play, 
but it does not necessarily mean ‘an oral 
hearing: Giving < notice,’ mentioning the 
details bf the charges g the facts 
which may be ‘sufficient for the delinquent 
elected DS to understand the 
nature thereof and obtaining a written 
explanation regarding the truth and fal- 
sity of ae charges, calling upon the party 
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to explain the circumstances and there- 
after considering the prima facie evid- 
ence in the light of the representation 
made and coming to a further conclusion 
that a case worth enquiry has been made 
out, can be termed to be a sufficient no- 
tice to the party affected. In that context 
the petitioner had had a reasonable op- 
portunity of presenting his case by way 
of giving a reply to the show cause notic@ 
under Rule 21 of the Rules of 1961. After 
considering the reply the State Govern- 
ment (vide its order dated July 22, 1980) 
held that the petitioner was prima facie 
found guilty of making interpolation in 
the muster rolls, not making payment to 
the labourers and making erasures in the 
official record. As the charges were of 
serious nature, the Government consider- 


ed it necessary, in the interest of the Pan= 


che yat, to suspend the Sarpanch. 


16. The decision in 8. L. Kapoor’s ` 
case (AIR 1981 SC 136) (Supra) is distin- 
guishable on facts. It cannot be said that 

in the cases under Section 17 (4) or Sec- 
tion 17 (4A) of the Act the information 
required to be enumerated-in the show 
cause notice under Rule 21 of the Rules 
of 1961 and to be furnished to the delin- 
quent elected Sarpanch, can be done in 
& casual way. The law does not envisage 
that there should be a dual opportunity ` 
to. a'delinquent Sarpanch ie., an opportu- 
nity of providing the statement of alle- 
gations and then giving another oppor- 
tunity in respect of the proposed penalty. 
The following observations in S. L. 
Kapoor’s case (supra) appearing at‘ para 
16 of the report support the case of the 
respondents:— - 

“We do not suggest that the opportu- 
nity need be a ‘double opportunity’ ie, 
one opportunity on the factual allegafions 
and another on the | proposed penalty, 
Both may be rolled into one.. But the per- 
son proceeded against must know that he 
is being required to meet the allegations 
which might lead to a certain action be- 
ing taken against him. If that is made 
known the requirements are met. é - 


17, The other limb of the same con- 
tention . is that the order, dated July 22, 
1980, suspending the petitioner is not a 
reasoned order and is a non-speaking 










should give reasons in support 

order, but the mere fact that the tribu 
nal has not chosen to give reasons woul 
not invalidate its order in the absence 
any specific: provision of law in that 


1981.. 


half. Reference in this connection may be. 


made to Tarachand v, Delhi Municipal 
Corporation, AIR 1977 SC 567. In 
Somdutt v. Union of India, AIR 1969 SC 
414 the petitioner applied to the Supreme 
Court for a writ of certiorari’ to.quash 
the proceedings before a Court Martial 
and one of the contentions raised on be- 
half of the petitioner was that the order 
of the Chief of the Army Staff confirming 
the proceedings of the Court Martial and 
of the Central Government 
the appeal of the petitioner were non- 
speaking orders and deserved to be 
quashed on that ground alone.. Dealing 
with that contention the Supreme Court 
observed as follows (at p. 422):— . 

“Apart from any requirement imposed 
by the statute or statutory rule, express- 
ly or by necessary implications we are 
unable to accept the contention of Mr. 
Dutt that there is any general_principle 
or any rule of natural justice that a sta- 
tutory tribunal should always and in 
every case give reasons in support of its 
decision.” , 

18. This decision was given by a Con- 
itutional Bench of the Supreme Court 
resided by five Judges. It is thus clear 
hat even a non-speaking order 
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cial manner is not liable to be struck 
down merely on the ground that it is not 
a speaking order, whereas in the impugn- 
ed order of suspension the main consi- 
derations which weighed with the State 
Government have been enumerated sum- 
marily, though not in detail and as such 
the impugned order cannot be said to be 
non-speaking or can be declared invalid. 


19. Last but not thè least important 
contention raised by the learned counsel 
for the petitioner is that the Collector 
did not initiate a preliminary enquiry 
under sub-section (4) of Sec. 17 of the 
ct against the Sarpanch and in the 


ioner has placed on record `the state- 
ents of the preliminary enquiry and 
made averment of this fact in the re- 
oinder, dated March 16, 1981, which 
d supported by an affidavit of the 
etitioner Bajranglal, sworn on March 16, 
981. In his application, dated March 11, 
981, it has also been mentioned that the 
hotostat copy of the letter which is 
leged to be the report of the Collector 
urported to have been sent under sub- 
e (4) of Rule 20 of the Rules of 1961 
oes not bear the signature of the Col- 
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lector and it is sone by Shri G. K. Go- 


swami. In the return filed: on behalf of 


the State Government on April 29, 1980, 
it is mentioned that the preliminary en- 
quiry was conducted against the peti- 
tioner Sarpanch by the Additional Dis- 
trict Development Officer, Jaipur and the 
enquiry report was submitted to the 
Government on behalf of the Colector, 
which is. the basis of issuing the charge- 
sheet, -whereas in the application, dated 
March 10, 1981, filed by the State Gov- 
ernment under the seal and signature of 
the Advocate General it is mentioned that 
the photostat copy of the covering letter, 
dated March 14. 1980, whereby prelimi- 
nary enquiry report was sent by the Col- 
submitted. 
The photostat copy annexed with the ap- 
plication does not bear any seal of the 
Collector and the signatures are illegible. 
In para 5 of the original writ petition it 


has been mentioned that the Collector 
' did not depute any person subdrdinate to 


him for the purpose of preliminary en- 
quiry and the Collector was never satis-~ 


fied that the charges had been prima . 


facie made out from the said prelimi- 
nary enquiry and there was no report or 
recommendation of the Collector to the 
Government or to any of its delegated 
authority and in the absence of the 
vaiid preliminary enquiry, held by a duly 
appointed competent officer and due to 
non-application of the mind by the Col- 
lector and in absence of his recommenda- 
tion to the State Government, no state- 
ment of charges could have been framed 
by the State Government as required 
under Rule 21- of the Rules of 1961. and 
consequently the suspension order is bad 
in law, 


20. In para 15 of the reply of the 
State dated 29-9-1980 it has been men- 
tioned that the preliminary enquiry was 
conducted by the Additional District 
Development Officer, Jaipur in pursuancé 
to the orders of the Collector, Jaipur, 
dated August 27, 1979 and his report was 
submitted to the Collector who -in turn 
recommended to the Government to take 
action against the Sarpanch petitioner 
under Section 17 (4) of the Act, whereas 
in para 3 of the same reply it has been 
mentioned that the report was submitted 
to the Government on behalf of the Col- 
lector. The petitioner has given an affida- 
vit that report does not bear the signa- 
ture of Collector as mentioned in appli- 
cation filed by the State Government on 
March 3, 1981. On the contrary it is sign- 
ed by Shri G. K., Goswamy, Thus specific 


~ 


` 
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; allegations have badge made by the peti- 
‘Tioner - in writ petition as well as -in 
the rejoinder and further applications 
made from ‘time to time that the Col- 
lector did) not depute officer subordinate 
to make enquiry under sub-rule (2) of 
. Rule 20 of the Rules of 1961, and did not 


make his recommendations to the State. 


Government as required by sub-rule (4) 
of Rule 20 of the Rules of 1961, yet the 
State Government has’ not chosen to, file 
the affidavit.of the Collector or. order 
dated October 27, -1979 on record. The 
State Government was in-a position to 
place ma before this Court to show 
‘that the statements were in fact not re- 
corded by! Ram Kalyan and were record- 
ed. by the Additional . District Develop- 
ment Offider . and the Collector applied 
his’ own mind on the facts and made re- 


commendation to the State Government, . 


Section 106 of the Ewidence Act casts a 
. burden the party to prove thase facts 
. which are in his special knowledge. Non- 
filing of 
Collector and non-production of the order 
deputing Shri G. K. Goswami. are impor« 
tant infirmities which go to the root of 
the case. In the affidavit. dated March 18, 
1981 filed: by Shri'G. K. Goswami on be- 
half of the State it has been - admitted 
that Shri Shiv Kumar Sharma conducted 
Cinquiry- as desired by the Development 
Commissioner: The petitioner’s case if 
that the Deputy ` District’ Development 
Commissioner ' (Enquiries) jointly with 
Additional, District Development 

made inquiry on:‘May 9, 1980, which is 
against the provisions of Rules 20 and 21 
of the Rules of 1961. There is nothing on 
record to hold that the ‘result of the en=« 


quiry made in pursuance’to Annexure}. 

was kept of consideration; by the 

State Government for drawing up. the 

ee rl charges served upon the 
poa with the notice. l 

can be no dispute on tha 


Development Commissioner 
RUR and Additional District Develop- 
ment Officer is neither. envisaged by Secs 
tion 17 of Act or under Rule 20 or 25 
of the Rules of 1961, In the affidavit 
dated M 
Goswami it been mentioned that 
charge-sheet was prepared on May 17,. 


1980, Nowhere he cared to state that the | 


statements, recorded by the Deputy Dis- 
trict, Development Officer were not taken 
into consideration. An affidavit by : the 
. Officer drawing üp the‘ chargé-sheet or. 

- of the cerned ed Setretary or: i 


Lachhmi -Devi- wes Mie! ‘$8. Rajmal Golecha’ 


e affidavit of the- concerned ` 


Offices. 


` Appeal 74 of 1966, D/- 16-11-1971 (Raj). 


13, 1981 filed by Shri. G. K 
has 
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in‘ pursuance tò Annexuré 1 was not taken. 
into consideration either for drawing ‘up 


‘the charges or passing ‘the impugned 


order of suspension,’ 

22. The net result of.the above. dis 
cussion is that we hold that the charg 
and suspension order stand vitiated - 
cause they have not been proved to ` 
based on the result’ of preliminary 
quiry held by authorised persons, - 

23. The writ petition is allowed. The 
suspension order dated July 22, 1980, 
notice dated May 7, 1980, statement of 
charges Annexure 3, notice Annexure 2 
dated May 19. 1980 ‘and notice , dated. 
June 9, 1980 are quashed. It is, however, 
made clear that. it will be open to the 
competent authorities to. take fresh. pro- 
ceeding according to law, if the case ` SO 
warrants. 

24. The parties are ordered to bear: 


thelr own ‘costs, 
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Lachhmi ` Devi and - others; " appelfants 
v. M/s. S. Rajmal Golecha- and -another, 
Civil Spl. 


Appeal “No. 6 of 1972, 
D/- 6-2-1981.* 


(A) Civil P. C. (5 of 1908), O. 22, R. 9 
— Application to bring . legal repre- 
sentative on record — Delay in filirig e] 
Held, on facts, that sineé applicant was 
neither negligent nor inactive nor was 





‘Respondents, 


‘there want of bona fides, application had 


to be allowed. Civil First Appeal No. 74 of 
1966, D/- 16-11-1971 (Raj), Reversed. 
AIR 1969 SC 375 and AIR 1972 SC 749, 
Foll. (Para D) 
_ (B) Civil P. C. (5 of 1808), O. 22, R. 9 
— Principle of sgfficiency of repre- 
sentation of estate — Whether proceed- 
ings abate — Held, on facts, tbat estate 
was sufficiently represented and prc- 
did not abate, Civil - First 







Reversed. 


the estate of the deceased stands suffi- 


*Against judgment of single Judge of 
court in Civil First Appeal No. 74 
1966, D/- 16-11- 1971. : 


1981 : 


and if the court comes to the conclusion 
that it stands sufficiently represented, 
the legal representative might be on re- 
cord in another capacity. The 
heirs and legal representatives may be 
brought on record even after expiry 
of period of limitation and the’ proceed- 

ings will not abate Case law discussed. 


(Para 9) 


A decree was passed against B and D 
as legal representative of G. It was to 
the extent of property of G and no per- 
i sona] liability was created on B or D as 
Pious obligation as sons of G. Appeal 
against the decree was filed by legal re- 
presentatives of D. During pendency of 
appeal, B died. His legal representatives 
were. not brought on record in time. 


Held, since legal representatives of D- 


were already_on record, ft could not be 


said that interest of G was not properly . 


represented .and the appeal did not 
abate. The real question was whether 
interest of estate of G was sufficiently re- 
presented and not whether interest of B 
was not sufficiently represented. Civil 
First Appeal No. 74-of 1966, D/- 16-1 


1971 (Rai), Reversed. AIR 1962 SC =e 


and: AIR 1963 SC 553, DENDe: 
‘(Paras 8, 10) 
Referred: Chronological ‘Paras 


1975 All 216 ` l 8 
1972 SC 749 . ‘ a 
..1971 SC 742 e y i 
t 1969 SC 575 eae 
t 1968 Mys 202. 
1967 SC 49 ` 
1967 SC 1124: 1967 AN LJ -478 
1966 SC 792 
R 1965 SC 1049 
1965: SC 1531 
1963 SC 553 
1963`SC 1901:1964 All LJ 109 
2 1962 SC 89 
1954 Rai 287: ILR (1955) 5 Raj 97 
Rai LW 220 
R 1935 Mad 737 - 
LR (1890) 13 Mad 269 (FB) B 
P. N. Datt, for, Appellants R G 
Kasliwal, for Respondents, 
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mder Section. 18 of the Rajasthan High 
ourt Ordinance, 1949, is directed 
zainst the judgment- and decree of a 
Tovermber 16, 1971, whereby ‘the learned 


> bring in time the legal-representatives 


Lachhmj Devi-v. “Mys; S. Raima] Golecha - 


ciently represented by. tthe appellants - 
who are already on record and if it is- so 


other 


‘rendition of accounts against S 


‘Court which was registered 
` Civil First Appeal No. ¥4 of 1966. Brili- 
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SHRIMAL, J.:— This special appeal 


ingle Bench of this Court, delivered om 
dge held that as the appellant failed 
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of Shri. Brijlal-.on record,- 
abated as 'a whole and in the absence of . 
the legal representatives of Brijlal, the 
surviving appellants were not entitled to 
continue the appeal. 

2. The facts giving rise to this special 
appeal are that Raimal Golecha Ltd. in- 
stituted a suit on November 15, 1948 for 
hri Ga- 
nesh Narain and Phooichand in the 
Court ofthe District Judge, Jaipur city. 
In the course of trial defendant No. 1 
Shri Ganesh Narain died in August, 1951 
and his sons Shri Brijlal. and Dhanna 
Lal were brought on record as his legal 
representatives, Learned Senior 
Judge, vide his judgment, 
July, 1959, dismissed the plaintiffs suit 
against Phoolchand. but passed a pre- 
liminary decree declaring that the plain- 
tiff was entitled to have the accounts 


taken of the transactions between the 


plaintiff Company and Ganesh Narain in 
his capacity as a partner of the firm . 
Gourilal Ganesh Narain Barrily. 

3. After the receipt of the report 
from the Commissioner, a decree for 
Rs. 9,992.53 was. passed in. favour of the 
plaintiff against Dhannalal alias Ram- 
dhan and Brijlal in their capacity as 
legal representatives of the deceased 
Ganesh Narain on 15th October, 1966. - 
Legal representatives of Dhannalal alias 
Ramdhan filed an: appeal in the ae 
as 


lal, one of the appellants, died at Cal- 
cutta on 22nd. October, 1966. The above 
noted S. B. appeal was filed through 
Advocate Shri Shyam Behari Lal, who 
died on Ist of June, 1967. The appeal 
came up for hearing on October 10, 1967 
and. nobody appeared an behalf of the 
appellant, The appeal was dismissed. for . 
want of prosecution. 

4. On November 9, 1967, Nand Lal 
Todi and others as well as legal repre- 


~ sentatives of Brijlal and Ramdhan filed 
‘two applications (i) for re-admitting the 


appeal on its original number and setting 
asde the order, dated October 10, 
1967, dismissing the apneal for non-pro- 
secution; (ii) for bringing the. legal re- ` 
presentatives of Brijlal on record, and 
ti) for substituting their names in place 
of Brijlal and setting aside the . order of 

abatement under Order 22, Rule9 C.P.G — 
Both these applications were “supported 


-by affidavits. The application for re- 
‘Storation was allowed by this cout on | 
September ,20, 1968 and fhe appeal was . 


the appeal - 
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ordered tb be restored to its original 
number.’ The question as to whether the 


legal representatives of. Brijlal appellant . 
could be brought on record, was left to- 


be dete 
the parti 


The appeal came up for decision on 
merits before Hon’ble Kan Singh J. on 
Novem 16, 1971. The case of-the ap- 
pellant before the learned single Judge 
was: that after the death of Brijlal 
on October 22, 1966 an affidavit of Shri 
Kishanlal Todi, dated December 17, 1966, 
was got verified before the Notary Pub- 
lic at Calcutta. On January 9, 1967, in- 
formation | regarding the death of Brijlal 
along with the names and: addresses of 
the heirs|and legal representatives to- 
gether with the affidavit and Vakalat- 
nama wag sent to- Shri Shyam Behari 
Lal, the then Advocate in the appeal 
and he requested to apply to the 
court for bringing On record the legal 
aed ives of Shri Brijlal. But due 

to ill-health, Shri Shyam Behari Lal 
. failed to file an application for bringing 
the legal | representatives on record in 
appeal. He also failed to give any in- 
formation|to the appellant. as-such the 
appellant's Munim and Mukhtiyaram, 
Shri Suraimal, went to Jodhpur to find 
out about| the causes of this long silence 
and he came to know ‘that Shri Shyam 
Behari Lal had died. He thereupon con- 
tacted Shri P. N. Datt. Advocate and 
thereafter | filed these two applications. 

On September 14, 1968, a second ap- 
plication was moved on behalf of the ap- 
pellant, supplementing the averments 
made in the application; dated ~Novem- 
ber. 9. 19 7 In this application it was 
mentioned that the appellant's 
sentative Shri Surajmal and his Munim 
went to odhpur on September 18, 1968 
and got t je Office of late Shri Sharma 


ined eu the eine OF Resting, OF 


searched dnd they were able to find the 
original affidavit which the appellant 
had sent to Shri Sharma in January, 


1967. This affidavit was. also placed 
on-record|in support of the previous 
r On the ‘basis of the above 
noted facts, learned counsel for the ap- 
_pellants - urged before learned single 


Judge that the delay in filing the appli- 


cation for bringing the legal representa- 
tives of late Shri Brijlal on record be 
condoned. In the alternative it was urged 
that even lif the legal representatives of 
Shri Brijlal were not brought on record, 
the appeal could be decided on merits, 
as the'remaining appellants represented 
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the estate of late Shri Ganesh Narain. 
Though the decree was passed against 
the legal representatives of Ganesh 
Narain, it was passed only to the extent 
of the property of Shri Ganesh Narain 
received by them and it could ‘not be 
said that the remaining ‘appellants did 
not sufficiently represent the estate of 
Shri Ganesh, Narain. The arguments ad- 
vanced on behalf of the . appellants did 
not find favour with the learned’ single 
Judge and he dismissed the appeal vide 
his judgment and decree, dated Novem- 
ber .16, 1971, as already indicated above, 


8. Hence, this special appeal. 


6. Mr. P. N. Datt, learned counsel for 
the appellant, strenuously urges that 
under Order 22; Rule 9, C. P. C., a dis- 
cretion is vested in the court to condone 
the delay in filing an application to set 
aside the abatement on showing suffi- 
cient cause for continuing the suit or 
appeal. This discretion has been deliber- 
ately conferred on the court in order 
that judicial power and discretion in 
that behalf should be exercised to ad- 
vance substantia] justice. The words 
‘sufficient cause’. appearing in this rule, 
should receive a liberal construction and 
if no negligence or inaction or want of 
bong fide is: imputable to the appellant, 
the appeal should..be restored, But the 
learned single Judge has failed to con- 
sider the application for setting aside 
the abatement in proper perspective. He 
submits that in the application, 
November 9, 1967, filed before the learn 
ed single Judge, supported by an aff 
davit of. Shri Surajmal, it has been cles 
ly mentioned that the information re 
garding the death of Shri Brijlal wit 
the names and addresses of his heirs anc 
legal representatives together 


















legal representatives of the deceased 
were sent to Shri Shyam Behari La 
Advocate, who was conducting the case 
on behalf of the appellant on January § 


the affidavits of Surajmal, filed befo 
the learned single Judge on Novembe 
9, 1967 as well as on September 19, 1968 
The fact of sending the affidavit to Shr 
Shyam Behari Lal stands corroborate: 
by unimpeachable evidence of the aff 
davit of Shri Kishan Lal Todi placéd o 
record. The affidavit was verified o 
December 17, 1966, at Calcutta. Its stam 
had been purchased on’ November L 
1966. The appellant was being assis 
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at Calcutta by -his solicitor and there 


could ‘be’ no other purpose of getting the 
affidavit of Shri Kishan. Lal Todi verified 
on December 17, 1966, except to send 
the same to Shri Shyam Behari Lal; 
Advocate, for filing an application for 
bringing legal representatives ‘of Shri 
Brijlal on record. 


The facts mentioned in the affidavit 
of Shri Surajmal have not been contro- 
verted by a counter-affidavit of any per- 
son on behalf of the respondent. 
Iearned counsel, appearing for the re- 
spondent, wanted to challenge the facts, 
mentioned in the application along with 
the affidavit for bringing the legal re- 
presentatives on record, he ought to 
have cross-examined the person giving 
the affidavit before the court. The re- 
spondent failed to avail himself of the 
[provisions of Order 19, Rule 2, C. P. C, 
He neither cross-examined the respon- 
dent nor did he file. a counter-affidavit. As 
such the facts mentioned.in the affidavit 


























been held to be true. In support of this 
contention he placed reliance on Bhan- 
ar Lal v. Bhanwar Lal, 1951 Raj LW 
20.:The facts mentioned in para No. 3 
f the affidavit, filed by Shri Suraimal, 
m November 9, 1967, were verified - by, 
im to be true and corréct according to 

personal knowledge and as such there 


hat the affidavit of Shri Kishan Lal 
odi, verified on December 17, 1966. be- 
ore the Notary Public at Calcutta, was 
espatched. to Shri Shyam. Behari Lal 
January, 9, 1967. 


We ‘find considerable truth in: the 
bove statement of: facts, made 
. This learned Judge took too stringent 
view in not relying upon the state-. 
ents of facts made in the affidavit of 
urajmal on the , ground that the afi- 
avit of the person’ in whose presence or 
whose permission Shri-. Sharma’s 
ouse was searched, was not filed. This 
itself cannot be held to be a sufficient 
use for not placing reliance on. , the- 
cts: mentioned in. the affidavit of Shri 
aimal and Kishan Lal. The affidavit 
Shri Kishan Lal, verified at Calcutta, 
as filed in this court along with. an ap- 
ication, dated September 19, 1968. but 
fact of the verification of the afda- 
t and its despatch on January 9; 1967, 
Calcutta was mentioned in the ap- 
ication, dated November 9, 1967. The- 
pellant’s counsel 
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not have presumed: at that time that they 
would be able to search out the affidavit 
of Shri Kishan Lal .Todi. The very look 


‘at the affidavit of Shri Kishan Lal, which 


bears the seal of the Notary Public, Cal- 
cutta, inspires : confidence and there is 
nothing to hold this document was 
fabricated later on. The learned single 
Judge has also not doubted its authenti- 
city. There is nothing on record to hold 
that the appellant after getting the aff- 
davit of Shri Kishan Lal verified, did 
not despatch it to Shri Shyam Behari 
Lal Advocate, at Jaipur. Thus, the ap- 
pellants were vigilant. They cannot be 
held guilty either of negligence or in- 
action or want of bona fide. Shyam Behari 
Lal was a heart-patient and on account 
of the same disease, he met a premature 
death, In such circumstances if he could 


not file an application for bringing the 


legal representatives on record in time, 
it would not be fair to saddle the ap- 
pellants with the responsibility of not 
filing an application for bringing the 
legal representative on record in time. 
7 In Shakuntala Devi Jain v. Kuntal 
Kumari, AIR 1969 SC 575, Bachawat J., 
speaking for the. court, while dealing 
with the question of condonation of delay 
in filing a certified copy, approved the 
following observations made in Krishna 
v. Chathappan ILR (1890) 13 Mad 269 
(FB) (at p. 578): © 
“Section 5 gives the Courts a discre- 
tion which in respect of jurisdiction is 
to be exercised in the way in which 
judicial ‘power and discretion ought to 
be exercised upon principles which are 
well understood: the words “sufficient 
cause” receiving a liberal construction so 
as to advance substantia] justice when 
no negligence nor inaction nor want of 
bona fides is imputable to the appellant.” 
On the facts of that case the Court 
observed that it was not a case where it 
was possible to impute to. the appellant 
want of.bona. fides or, such inaction or - 
negligence as would. deprive the appel- 
lant, before them of the protection of 
Section 5: of the. Limitation Act and 
allowed the appeal. The. above noted ob- 
servations of the. Madras High Court 
were also read with. approval in the 
State of West Bengal v. Administrator, 
Howrah Municipality ATR. 1972 SC 749. 
We are satisfied from the two affidavits 
and the accompanying circumstances of 
the case that the . appellant must have 
despatched the affidavit of Shri Kishan 
Lal Todi in time and had done. every. 
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thing whl could .be done by a vigilant 





uld be imputed to them and 
he learned single Judge was. not cor 


determined, is whether or not on the 
facts and circumstances of this case, 
non-bringing the legal representatives 
of Shri Brijlal on record would lead to 
‘the abatement of appeal as a whole? 
Learned counsel for the appellant, plac- 
ing relidnce on Pendela Adi Lakshmi v. 
Gandikota Durgamma AIR 1935 Mad 737, 
M. K. Mohd. Sulaiman Sahib v, N. C. 
Mohd. Ismail Saheb AIR 1966 SC 792, 
Girijanandini Devi v. .Bijendra Narain 
Choudhary |ATR 1967 SC 1124 and Man- 
jappa Moolya v. Rama Bhandary AIR 
1968. Mys 202, urged that a claim for 
rendition of accounts is not a personal 
claim. It isi not extinguished simply be- 
cause the party. who claims an account 


or a party who is called upon to account,. 


dies. The amount of Rs. 9,992.53 ` was 
‘made recoverable from the property of 
the deceased. falling into the hands of 
the above noted two legal representa- 
' tives and {no personal liability was 
created against Ramdhan and (alias?) 
Dhannalal. The appeal could not abate 
on account of not having been brought 
on record the legal representatives of 
Brijlal because the estate of the deceas- 
ed Ganesh Narain could be said to be 
sufficiently represented by the existing 
appellants in spite of the 
bring the legal representatives of Briilal 
on record. Learned counsel’ for. the ‘re- 
spondent ~ with equal., vehemence 
urged that there. is every likelihood of 
the two inconsistent . and contradictory 
decrees being passed in the case on hand. 
If the appellant succeeded in the appeal, 
it would lead to the courts coming to a 
decision that, the respondent No. 1 is 
not entitled fo any amount. being re- 
covered the property of the de- 
ceased Ganesh Narain in the hands of 
= sons of Shri| Ramdhan, whereas the de- 
cree against l f 
the appeal having abated against Brii 
Lal, it abated as a whole against the 
_ Other appellants: In support of the above 

. contention, -has placed reliance . on 


. State'of Punfab v. Nathu Ram'AÏR 1962 . 


“SC 89, Rameshwar Prasad v. Shambehari 
| 
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ther any negligence nor ‘any 


Te is not in 


omission to. 


rijlal has become final and- 


A. I R, 
Lal ‘Jagannath AIR 1963 SC: 1901, Union 
dispute = 

u efore us 
that provisións of Order 22 of the Code 


_ Of Civil Procedure, are applicable to the 


facts of this case. The question which 


heeds to be considered is whether any of 


the legal representatives of Brijlal 
deceased -was on the record already or 
had been brought on the record within 
the prescribed time limit and his estate 
could be said to be represented by him, 
In Girijanandini Devi’s ‘case (AIR 1967 
SC 1124) (supra) in a suit for partition 
and separate possession of the joint 
Hindu family property filed by Udit 
Narain and his sons and sons of Shyam 
Narain against the decendants of Indra 
Narain and Chandra Narain, the qiues-. 
tion arose whether thè High Court was | 
competent to pass a decree for account 
against the estates of the deceased Mod 
Narain Raj Ballav. Narain. and ‘Bidya 
Narain.. Their Lordships after consid- 
ering various arguments, advanced be- 
fore them, held that the claim of rendi- 
tion of accounts was not a. personal 
claim, It could not be extinguished be- 
cause a party, who claims an account or 
the party, who is called upon to account, 
dies. The maxim 































plication. It operates in a limited class 
of actions ex delicto, such as, actions fo 


of the party. and in : 
actions where after the «death of the 
party the relief granted could not be 
enjoyed or granting it would be nuga 
tory. An action for account is not an 
action for damages ex delicto, and does 
not fall within the enimerated classes 
Nor is it such that the relief claimed 
being personal could not be enjoye 
after death, or granting it would -bs 
nugatory. Death of a person liable `- t 
render an account for property receive 
by him does not therefore affect the lia 
bility of. his estate, 

In Poonam Chand v. Moti Lal 
(1955) 5 Rai 77: (ATR 1954 Raj 287), t 
point raised for consideration before | 
Division- Bench of this Court was whe 
ther Motilal, one of the respondents, dle 
during the pendency of the appeal ar 
while an ‘application ` was made to :brin 
two of his minor sons:‘on record wit 
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the prescribed . limit, the prayer for. 


bringing his youngest son on record. was 
barred by time. It was held.that. in 
the absence of fraud. or collusion, the 
two legal representatives, who were 
brought on record within the time, suff- 
ciently represented the estate of the de- 
ceased and it was not necessary to ask 


for bringing the third legal representa- . 


tive on record. It was also observed 
that as the existence of the third legal 
representative had come .to notice, he 
‘could be brought on the record even 
after the expiry of the period of limita- 
tion. The case was thus decided on the 
principle of sufficiency of representation 
of the estate of the deceased. 

In State of Punjab v. Nathu Ram (AIR 


t 
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were not brought on record. As the 
decreé was a joint one and as part of 


. the decree had become final by reason ~ 


1962 SC 89) (supra), the Government of | 


Punjab. acquired certain parcels of land 


belonging to two brothers, L and N, who 


refused to accept the compensation of- 
. fered tothem and applied to the Govern- 
ment, to refer the dispute to Arbitration 
under the Punjab Land Acquisition (De- 
fence of India) Rules, 1943 and an award 
was ‘passed in favour of the brothers. 


of abatement, it was held that the entire 
appeal must be held to have abated. In 
both these cases the decrees were joint 
and they were passed in favour of two 
individuals and that was challenged in 
appeal before the High Court. - It was 
common ground that the appeal: against 
ane of the joint decree-holders had aba- — 
ted owing to none of the legal repre- 
sentatives having been impleaded within 
the time.. limited.: by law. There was 
none on the record to represent the 
estate of deceased respondent. The. 
question whether an appeal should abate 
would always depend on the nature of 
the decree and the nature of the inter- 
est of the deceased in the property. If 
the decree is joint and indivisible, it 
would be apparent that the abatement 
would be total. It was precisely a 


. question of this sort in the apavenamied 


The Government filed an appeal against - 


the award to the High Court. 
During the pendency of the appeal before 
the High Court, one of the brothers died 
and no application was made for bring- 
ing on record his. legal representatives 
within the time limited. by law. A pre- 
liminary objection was raised to the 
hearing of the appeal by the surviving 
brother, who claimed that the entire 
appeal had abated by reason of the legal 


representatives of the deceased’s brother- 
not having been brought on record in. 


time. The learned Judges of the High 
‘Court accepted the contention and dis- 
missed the entire appeal. The State of 
Punjab went upin.appeal before the Sup- 
reme Court and the court held that in 
the case of a joint decree, the decree 
was indivisible and in such a case the 


appeal against one respondent alone can- . 


not be proceeded with and would have 


to be dismissed as a result of abatement 
it was. 


of the appeal. Im that case, 
found that the brothers had made a 
Joint claim and got a ‘joint ‘decree ` and 
Ìt was, the decree which was joint and indi- 
visible that was being challenged in appeal 
before the High Court. On the facts of that 
case, the appeal of the State’ 
missed. 


In-Ram Sarun. vV. Munshi (AIR 1963 SC 
553). one -of. the. appellants died pending 


the appeal. and his legal: ‘representatives: 


was dis-. 


two Supreme Court cases. 

In the case before us, the suit was fil- 
ed against Ganesh Narain and the de- 
cree was passed against the legal repre- 
sentatives of Ganesh Narain to the ex- 
tent of the property coming into their 
hands. Thus, the facts of the case 
on hand are distinguishable from 
the facts of the case before their Lord- 
ships of the Supreme Court. In the case 


. on hand no plea of fraud or collusion be- 


tween the parties has been taken, It 
cannot be said that the estate of the de- 
ceased Ganesh Narain was not repre- 
sented in the absence of Briilal’s legal 
representatives being brought on record 
in time. 

Tn Union of India v. Shree Ram Bohra 
(AIR 1965 SC 1531) Bilas Rai Bohra son 


of Bansidhar Bohra and Shri Ram Bohra 


son of Ganpat Ram Bohra, brought a 
suit against the Union of India on be- 
half of the icint Hindu family. It.was 
alleged that the trading firm was gov- 
erned by Mitakshara School] of Hindu 
Law of which joint family the plaintiffs 
were the Karta. The trial court de- 
creed the suit. The Union of India ap- 
pealed to the High Court of Patna. Sub- 
sequently. Bilas Rai Bohra died in July 
24,- 1957, On September 5, 1958 Union 
of India presented “an application for 
substitution under Order 22, Rule 4 read 


` with Order 22, Rule 11 C P.C. for set- 


ting aside the abatement and -condonation 


-of delay. The High Court dismissed - the 


application for setting aside the, abate- 


~ 
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} 
ment of the appeal against Bilas. Raí 
Bohra, as it was of the view that there 
had been gross negligence on the part of 
the appellant and ultimately the — High 
‘Court held that as the decree, passed in 
favour of the jomt family, could not be 
set -aside ag t the legal representa- 
tives of Bilas Rai Bohra and in case 
the appeal was permitted fto proceed 
against the joint family in the presence 
of other Karta Shri Ram Bohra, there 
might- be occasion for the. coming into 
existence of | two inconsistent decrees. 
The High Court accordingly dismissed 
the appeal ` l l 


In an appeal before “their Lordships 
of the Supreme Court, it. was held that 
there could not be two, Kartas in ‘the 
joint Hindu family. Two persons may 
look after the affairs of the joint Hindu 
family on basis of the members of 
the joint Hindu family clothing them- 
selves with authority.to represent the 
family and their power to represent 
would depend on the terms of the auth- 








ority conf on them by the members. 
of the joint Hindu family. On the death 
of one of representatives the Karta 
of the family; in accordance with the 


principles of Hindu Law, will automa- 
tically be the| person entitled to repre- 
gent the joint! Hindu family till such 
time when the family .again decides to 
confer the authority. to represent it, 
There is no material on record to indi- 
cate the terms.and scope of the auth- 
ority confe on the two plaintiffs by 
the {oirt Hindu family. Their Lord- 
ships held that when the decree in fav- 
.our of the respondent was! joint and in- 
divisible, the appeal against the respon- 
dents other than the deceased respon- 
dent- had. abated.  ' no 
pute about the ratio decidendi of . the 
case relied ' by the learned counsel 
for the respondents because the decisions 
in ‘those cases! were rendered in their 
peculiar facts ‘celreumstances.. In one 
of those, cases decree was passed 
against, the legal representatives to the 
extent of the| property falling ‘into 
their. hands. ` a 


“The learned single Judge has proceed- 
ed on the ground that the interest of 
Brijlal was not sufficiently represen- 
ted by the heits of Ramdhan, whereas 
the main question before the court was 


whether the interest of the estate `of 


Ganesh Narain could be sald to be am- 
niy h by Shri Ramdhan orhi 
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legal representatives. The- decree in 
case on hand was passed to the extent of 
the property of the, deceased Ganesh 
Narain .and no personal liability was 
created on Brijlat or Ramdhan. The 
court decreeing the suit had not passed 
the decree on the basis of pious obliga- 
tion of the two sons of deceased Ganesh 
Narain. As the legal representatives of 
Ramdhan were already on record, it 
cannot be said that the interest of the 
estate of the. deceased Ganesh Narain 
was not properly represented. The de- 
cision in Daya Ram v. Shyam Sundari 
(AIR 1965 SC 1049) was followed in Dolai. 
Maliko v, Krushna Chandra .Patnaik 
(AIR 1967 SC 49) and in Mahabirprasad 
v. Jage Ram (AIR 1971 SC 742). Im that 
case a decree for rent was obtained by 
Mahabir Prasad, his mother Smt. ‘Gun- 
wanti Devi and his wife Smt. Saroj 
Devi. The executing court held that 
the decree was not executable and dis- 
missed the’ execution application. . Maha- 
bir Prasad filed an appeal and implead- 


-ed Smt. Gunwanti Devi and Saroj Devi 


as party’ respondents... Smt. Saroi Devi 
died during the pendency of the appeal 
and her name was struck off on the ap- 
plication of Mahabir Prasad: The High 
Court dismissed the appeal, holding that 
it had abated as the heirs and legal re- 
presentatives of Smt: Saroj Deyi were 
not brought on the record within the 
period ‘of limitation. Their’ Lordships 
of the Supreme Court once again ex- 
amined the principles of sufficiency of 
representation in such cases and held 
that the ‘decision of the High Court -was 
nat right - TIG 
9: The requtrement of the law istha 
when a decree is passed against the 
estate of the deceased in the hands ` of 
his legal representatives, the quéstion 
which needs to be considered is whether; 











ently .representéd. by the appellants’ who: 
are already on record’ and if it is so and 
if the, court comes to the conclusion: 
that it,, stands sufficiently represerited,| | 
the legal, representatives might be on 

record in another capacity. The" other 
heirs and legal representatives may’ be 
brought on record even. after the ‘expiry 
of period of limitation and the proceed 
ings will not abate, l 


10. In the result, the specal appeal 
is‘allowed. The judgment and -decree 
passed -by the learned: single Judge in 
S, B. Appeal No, 94. 0f 1966 is set. aside: 
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The case is ordered to be -registered 
afresh and listed before ‘the “learned 
single Judge who will decide the appeal 
on its merits after bringing the remain- 
ing heirs of the deceased Brijlal-on re- 
cord to complete the array of the par- 
ties. 
the case. the parties are left to bear 
their ‘own costs of this Court. 
Appeal - allowed 
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` AIR 1981 RAJASTHAN 315 
(JAIPUR BENCH) i ‘ 
GUMAN MAL LODHA, J. 
Suresh Chandra ete., 
State and others, Respondents, 
‘Civil Writ Petns. Nos, 436 and 310. of 
1980, D/- 13-3-1981. -> i 


(A) Rajasthan Minor Minerał Con- 
cession Rules (1977), Rules 43, 44, Sche- 
dule 3, Note — Appeal — Hearing of — 
Redesignation of post of Joint Director 
as Additional Director — No consequ- 
ential change made in Note to Sch. 3 — 
Additional Director is not competent to 
hear appeals —. Note cannot be deemed 
to be amended merely because there is 
redesignation. (Para 19) 

(B) Constitution of India, Article 226 
— Writ petition — Objection as to juris- 


diction — Competency — Appeal and 


Revision agaist grant of licence to peti- 


tioner for extracting minor ‘mineral ~— 


Petitioner participating in appeal pro- 
ceedings — No material on record show- 
me petitioners knowledge that auth- 
ority hearing appeal was not competent 
to hear it due to redesignation of that 
authority — In absence of proof of con- 
scious surrender to jurisdiction of ap- 
pellate authority petitioner would not be 
estopped from raising objection as to 


jurisdiction in writ petition for first 
time. (Evidence Act (1872). Sec. 115). 
(Case law discussed). (Parag 27, 28) 


Cases Referred: Chronological Paras 
1981 Lab IC NOC 119:1980 Raj LW 
568 ‘24, 26 
AIR 1976 SC 425:1976 Lab IC 303 21 
(1973) Civil Writ Petn. No. 2268 of 1970 
D/- 17-1- 1973 (Raj), Bharat Bhoosan v. 
State 21 
11971) Civil Writ Petn. Nos. 379 of 1970 
and 17270f 1970 D/- 15-9-1971 (Raj), 
Duduwala v. Union of India ‘° 91 
1971) Civil Writ Petn. No. 1164 of 1969, 
D/- 23-1-1971 (Raj), Shri Narain v, 


Union of India 21 
HY/HY/D633/81/SNV 


' Suresh Chandra v., State 


In the, facts and circumstances of 


Petitioners V. 


Raj. 315 
AIR 1968 SC 13..- oe g 21 


ATR 1965 Madh Pra. 113 ` i. 25 
AIR 1962. SC- 1694 l, 21. 
AIR 1961 SC 1506 Z. 21, 22 
1961 MPLJ (SN) 270 - 25 
AIR 1957 SC 397° -~ > > 25 
AIR 1957 Madh Pra 58 25 


Vimal Chowdhary, for Petitioner; O. P. 
Gupta (for No. 4) in C. W. P. No, 310 
of 1980 and A. K. Bhandari (for No. 4} 
in C. W. P. No. 436 of 1980, for. Respon- 
dents, M. L Khan, Goyt. Advocate, for 
the State. 

. ORDER :— The dispute between the 
rival claimants for mining leases in 
Rajasthan have assumed dimensions of 
a serious legal debate about the jurisdic- 
tion of the Additional Director, Mines 
and Geology (Administration) Govern- 
ment of Rajasthan, Udaipur, respondent 
No, 2, to hear the appeals under R. 44 
of the Rajasthan Minor Mineral Conces~ 
sion Rules, 1977. (hereinafter referred to 
as ‘the Concession Rules’). 

. 2. Both these writ petitions raise com- 

mon question of law and, therefore, I 
have agreed to the joint prayer for com- 
mon hearing and common * j by 
one judgment, Both the petitioners, 
viz, Hariram and Suresh Chand, werg 
initially granted leases and the respon- 
dents, viz, Om Prakash, and Smt. 
Madhu Agrawal filed appeals against the 
order of. grant'of leases to the peti- 
tioners. Both these appeals were ac- 
cepted, and the order was passed to 
grant the lease to the rival claimants-re- 
spondents, Òm Prakash and Smt, Madhu 
Agrawal. 

3. Petitioner, Hariram filed appeal 

before the State Government first, and 
then filed revision before the Central 
Government against the order of the 
Additional Director, Mines and Geology, 
but this revision petition has been dis- 
missed by the Central Government vide 
order dated the 21st November, 1980. 
Paras 3 and 4 of this order read as 
under: 
. “3, The comments of the State Gov- 
ernment and the impleaded party and 
further comments of the petitioner on 
the comments of the State Govt. and 
L P. were. obtained. The petitioner has 
stated that he has filed a writ petition 
in the Hon’able Rajasthan High Court 
against the State Governments Order 
dated 4-9-79. against which the instant 
revision application has been filed also. 


ei In y of the foregoing, the Cen- 


hereby file this revision 


| 
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application. 


puty Secre ’ 
sthan, Mines) Department, Jaipur, against 


-the order the Additional Director, 
Mines and logy, but withdraw it on 


November 5,11980. on the ground that he 
has filed writ petition before this Court. 
Para No. 2 of the affidavit sworn by 
Shri Shailendra Garg, counsel of ‘the 
petitioner Suresh , Chand, mentioning 
this fact re as under: ` i 





Chand Mangal has fled 'a writ petition 
before this Hon'ble Rajasthan High 
Court, at Jaipur, The Dy. Sec., Mines 


the very sami md” | 
5. It would thus. be seen that at the 
any appeal or revi- 
pending either before 








the State ent.or the - Central 
Government a 

6 The point raised by Shri 
Vimal Cha y learned counsel. for 


the petitioner, -is that no appeal lies to 
the Additional! Director under the pro- 
visions of the. Concession ` Rules, and 
therefore, the: jorders granting’ leases to 
the respondents and quashing the grant 


of leases to . petitioners’ are patently 
without iuri on, non est and illegal 
without authority of 


7. Shri ) 
ment A appearing for the State 
Government and Shri ‘A. K. Bhandari. 


learned A te appearing for the re- 
spondent No, °4;/Om Prakash,‘ have con- 
tested it petitions with . equal 


vehemence. Firstly, it: was.. pointed out 


that since statutorily, the remedies’ of 
appeal or on are provided -under 





the Concession. Rules, and- also under- 


the Central ‘both, to the State Gov- 
ernment atid the Central Government, 


these writ petitions should: be dismissed ` 


on the simple upd, that. the .peti- 


tioners have got efficacious alternative . 


remedy which’ ‘they ‘availed, of: also, . but 
Dow ‘in. ‘the: mi 


Suresh Chandra. vy. State. - 


Government of Raja- - 


<$. Rule. 44. -(1) of. the 


“Mining 


the learned Govern- 


of ‘the pendency. of. 


A. I.-R. 


‘pick and choose: Tt was’ also: argued - 
that the petitioners took a chance be- 
fore the Additigna] Director when. he 
ipetitioner-Suresh Chand) argued ` ap- 
peal against the respondents and never 


. took objection on the point of jurisdic- 


tion and. therefore, on account of princi~ . 
bles of waiver, ‘acquiescence, and estop- 
pel, they are deprived from coming . to 
this court in equitable jurisdiction. On 


-the merits of the case, -both the learned 


counsel, Shri Khan and Shri: Bhandari, 
submitted that the rules nowhere pro- 
vide appeal to the Joint Director. as 


.. Rule 44, in terms, talks only for Direcs 


tor, Mines and Geology. . 
- 8- Rule 43 of the: Concession . Rules, 
as well.as -Chapter VI,. mentions the 
Delegation of Powers and Appeal, R. 43 
reads as under: DAO a ee eae T 
“Delegation of Powers. — The powers 
vested in the Government under all or 
any of these. rules shall be exercised by 
the Director or any other officer or offi- 
cers of the Department or . any other 
person as delegated in Schedule. IH of 
these rules: The Government may re- 
vise the Schedule III from time to time 
as it may deem fit.” 7 a. 
Concession 
Rules reads.as under. - . s 
. "44. Appeal:— (1) Any- -person ag- 
grieved. by an . order of Superintending 
Engineer, or Assistant - Mining 
Engineer passed under these rules in -the 
following matters shall have the. right 
cof.appeal to the. Director or to any’ other. 
officer. appointed by Gcevernment.in this 
behalf, namely: — | 

(a) refusing the grant of. renewal. of 
mining lease, rent-cum-royalty lease or 
grant of rovalty collection contract: 
(b) cancelling or terminating `. mining 
lease or  rent-cum-royalty lease or 
royalty collection contract or forfeiting 
security deposit in whole or in -part: 

(c) refusing to permit transfer of renf- 
cum-royalty lease or mining lease.” 

10. -In both the R. 43- as well as R. 44, 
significant feature. is ,that--the rules 


. making authority has used: the words 


“Director or any other officer’, where- 
as tinder Rule 43; any other officer has 
to be delegated the powers in Sche- 


dule HI of these rules, but in Rule 44, 


all that is required, is that the Govern- 
ment must appoint an officer to hear 
the!-appeals under Rule. 44. 

‘11. It would be. interesting to. note 
here-tbat the .Schedule HI contains a 


aye 
- 


Ehe. cases, tHey cannot! be: -alowed : to`- note-at-the end, which reads-as under:—~ 


1981 ` 


-“Note:— “The Joint Director, Mines 
and Geology ‘shall: enjoy ‘the’. same 
powers as the ‘Director of Mines- and 


. Geology, under ‘various provisions of 
the Rajasthan Minor Mineral -.Conces-.' 
` ‘trative Service Cadre being redesignated 


sion Rules, 1977 as described, above.” `. 

12. It would thus be, seen that in 
view ofthe note. Rr: 43 and 44 taken to- 
-gether, the Joint Director became com- 
petent to exercise all the powers of the 
Director for the purpose -of Rule 43 as 
well as R. 44. 

13. It is significant to note iit Jee 
far as Rule 43-is concerned, a deresan 
tion is necessary in Schedule IN of these 
Rules, but so far as. Rule 44 is con- 
cerned, a arn order of the appoint- 
ment, by ` . Government, of 
tees AE enable him . to 
discharge the functions of Director for 
the limited purpose of hearing appeals 
under R. 44.. + 

-¥4, So far as this’ Note to Sch. II is 
concerned, it has served dual . purpose, 
because for the. purpose of.R. 43, Joint 
Director became authorised to exercise 
all the powers of the Director. 


15. This Note to Sch. IM of these 
Rules, can be interpreted in two man-. 


ners. Since there is a rider cf ‘as de 
scribed .above’, in the note,. this only re- 
fers to -enabling. the Joint . Director to 
enjoy the powers of Director under 
various provisions. cf the Rule as ex- 
tracted in the ane HI to -these 
rules. The other interpretation, ‘às: put 


by Shri Khan, the learned Government. 


Advocate, is that “as.described above” 
it would also include R. 44 of. Chap. VL 
However, now the above distinction has 


become academic only because admit- 


tedly there is no Joint Director and by 
virtue of Annexure R. 1, submitted in 
the writ petition of Suresh Chand. post 


of Joint Director has been re-designated . 


as ‘Additional. Director Mines and Geo- 
logy, - Udaipur‘. Annexure R. 1, dated 
2nd August. 1978. reads as under... 

“GOVERNMENT. OF . RAJASTHAN 


DEPARTMENT OF PERSONNEL. AND. 
` and since the Government has 


ADMINISTRATIVE REFORMS. ° 
: (PERSONNEL A IV) 

No. ‘FT 

2-8-1978. 


Sub, : Redesignatiion of the. Post of Jt 
2 = ‘Director, Mines -& eolony: 
Daa por, 


-hr s t ct. 


Wyer ~ n Yai 





Suresh ‘Chandra’ v, State 
Sir, - r 


(47) /RermikiKa.IVv78, dated 


‘ble according to 
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T arn directed to - convey a ce 
the Governor to the post ‘of “Jt. Director 
Mines: and Geology,’ Udaipur”, . in the 
Sélection Scale of Rajasthan ` Adminis- 


as “Additional: Director Mines and Geo- 
i. Udaipur” with immediate effect; - 
Yours a 

S 


. {A S. Bhatnagar) 
Asstt, Secretary to Government, 
- Copy forwarded to- the following for 
information and necessary action :— 
1. The Accountant General, Rajasthan, 
Jaipur.: 
2. The Secretary to Govh. Industries & 
Mines, Jaipur. . 
& Mines ‘Department with reference to` 
_ their U. O. Note No, 1951/CIS/78 
dated 10-27-98, 
Sd/- 


Asstt. Secretary to 
Government.” 
16. The question, which calls for ad- 


.fudication, is whether by virtue of re- 


designation of a post, the Government 
had also’ empowered’ the -Additional 
Director to perform the duties of Direc- 
tor for the purpose of Rule 43 or Rule 44, 
cr both. Thus plainly speaking note has 
now become redundant because #t is ad- 
mitted by the Government that no con- 
sequent amendment ‘has been made in 
the note for . substitution of ' Additional 
Director for the purpose of Director. 

_ 17. It is true that for the purpose of 
R. 44 even by the Government orders’ 
simpliciter without there being: any 
delegation in the Schedule, the Govern- 


-ment is competent to appoint an officer 


for discharging functions of Director for 
the purpose of R. 44. It 4s . conceded by. 
Shri Khan, the. learned Government 
Advocate that there is no such order in 
existence till today. 

18. Mr, Khan’s. anana is that. it 
was not necessary, because Annexure 
R. 1 is only an order of redesignation 
Te- 
designated the post of Joint Director as. 
Additional . Director, it will be deemed 
that wherever in- the rule, the: phrase. 
“Joint Director” has been used. includ- 


"ing the note. below to the . Schedule IIL, 


it would now be read.as ‘Additional 
Director.” I am of the view that such a 
construction of statute is not - permissi= ` 
the. well . established. 


eatin, of- interpretation. of, ptatates 


- 


4 
i 
] 
[l 
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19. It is|true that even if today the 
Government passes: an` executive. order 
under R. directing, that the Addi- 
tional Director would.-hear the appeals 
for the purpose of Rule 44, it would be 
perfectly valid’ and no rules require 
amendment | for that purpose, This is 
precisely SO, because R. 44 (used the 
word, “Director”. or to “any other offi- 
cer” appointed by the Government in 
this behalf. ! It should be noted that 
whereas in IR. 43, the word used is 
“delegated”! and in Rule 44, the. word 
- used is “appointed”. Again, whereas in 
R. 43, delegation is to be done under the 
Sch. II, but there is no such require- 
ment in R.| 44. I am, therefore, perfect- 
iy i ustified | in holding that the Govern- 
ment was not required to. amend the 
rules, but all that was required, was to 
issue an administrative order appointing 
the Additional Director to function as 
an officer as contemplated by R. 44. It is 
not intelligible why such a simple order 
could not be issued by the State Gov- 
ernment, even though, the controversy 
was raised in appeal or revision before 
the Government and also in révision be~ 
fore the Central Government and is 
pending for the last about two years. 
Instead of | passing such an innocuous 
administrative order simpliciter. ‘the 
State Government insisted on interpret~ 
ing the words Joint Director as ‘Addi- 
tional Director” in the note, annexed to 
the Sch. to these Rules, while doing 
. I am trained to observe that the 
i terpretation was wholly misconceived, 











the Note below the Schedule MI along 
ith the order of redesignation, dated 
the 2nd Aug. 1978 (Annexure R. 1). I 
ve got, | therefore, no hesitation in 


irector unless an administrative 
jorder by the Government is passed to 
| appeals by the Additional 
I find, not the slightest doubt 
par of redesignation from 
or to Additional] Director 
(Annexure|R. 1) cannot act as a magic 
formula to amend the Note below the 
Schedule of these Rules, mentioned 
above, on the basis of legal fiction of a 
deeming provision. Such a canon of 
interpretation is not. permissible in any 
law much less against the express words 
of R. 43 and R. 44. : 
20. Having ‘held so, yet another aues- 
tion which! remains to be decided, is 


Suresh Chandra v. State 


on a plain reading of R. 43, R. 44 and . 


A.L B. 


whether the petitioners be. deprived of 
relief on the ground. that. they have 
chosen to file appeal and revision before 
the State. Government and the Central 
Government in two- different cases, 
which are now no c: longer in 
existence, Yet another. question is. whe- 
ther -principles of estoppel, acquiescence 
or waiver should be applied to the pre- 
sent cases, ' 

2i. F se debate on both. the points 
was witness during the arguments. 
Mr. Vimal Choudhary, the ee et 
counsel for the petitioners, relied upon 
the judgment of the Supreme Court in 
A. V. Venkateswaran v. R. S. Wadhwani 
(AIR 1961 SC 1506), Collector of Monghyr 
v. Keshav Prasad Goenka, (AIR 1962 SC 
1694), (Head Note G)-Rohtas Industries 
Ltd.. v, Rohtas Industries Staff Union, 
(AIR 1976 SC 425). (Head Note B) and. 
Collector of Customs and Excise, Cochin 
v. A. S. Bava, (AIR 1968 SC 13), (Head 
Note ‘B’) (Paras 4 and 5) and the judg- 
ments ofthis Court in the following cases: 

1. Shri Narain v. Union of India 
(Civil Writ Petn. No. 1164/1969, decided 
on 28rd January, 1971, per V. Py 
Tyagi J.), i > 

2. Bharat Bhoosan v. State of Rajas- 
than (Civil Writ Petn. No. 2268/1970 de- 


cided on 17th January, 1973, per V, P. 
Tyagi J.), : 
3. Duduwala v, Union of India 


(Civil Writ Petms. Nos, 379/1970 and 
1727/1970, decided on 15-9-1971, per V.P. 
Tyagi J.). - | 
22. Mr. Khan, the learned Govern- 
ment Advocate on the contrary, invited 
my attention to para 15 of the judgment 
in A. V. Venkateshwaran v. R. S. Wadh- 
wani (AIR 1961 SC 1506) (supra), refer- — 
red to by Mr. Chowdhary. | 


23. All said and done, I am of -tha 
Opinion that it is not necessary to enter 
into this controversy at length The de- 
duction of law which flows from tha 
above decisions is that normally, a peti- 
tioner should not be allowed to invoke 
the jurisdiction of this Court, if he has 
got any efficacious remedy in that very 
statute wherefrom his rights flow. The 
well known exceptions are “an order 
without having jurisdiction” or “agains# 
the principles of natural justice” ara 
also equally well established. Even at a 
time when 42nd amendment was in 
force, where there was an express bar 
of entertainment of writ petition, on tha 
ground of alternative remedy, at least, 


1981 — 


two Full Bench cases of Andhra’ Pradesh 
and Gujarat High Courts-' carved out 
some exceptions, the history of which 
now need not be mentioned, here. 


24. Similarly, the question of 
ver Or acquiescence, or estoppel,” 
pends upon the facts ‘and circumstances 
of each case. Undoubtedly, this Court 
cannot encourage the parties to blow 
hot and cold ` together to take a chance 
and then to take somersault after having 
a failure in that chance and, therefore, 
as J have held in Multi Expeller v. Lab- 
our Court, 1980 Raj LW 568: (1981 Lab 
IC NOC 119).a person who takes chance, 
cannot be allowed to agitate even points 
for jurisdiction in the successive litiga- 
tions. While holding so, I have also ob- 
served ag under:— 

“True in a given case, this court 
may allow the points of jurisdiction 
raised for the first time, if justice and 
equity warrants it, but I am firmly of 
the opinion that in the facts and circum- 
stances 'of this case, justice and equity 
would be broken on the wheels of law, 
if I permit this question to be raised 
for the’ first time before this Court. 
That being so, the petitioner cannot suc- 
ceed on this: alSo.” 


25. Mr. Bhandari, ‘the learned Advo- 
cate for the respondent also invited my 
attention to the judgment of the Madhya 
Pradesh High..Court in J. M. T. Co.-Op. 
Society v. S. T. A. Authority, M. P., Gwa- 
lior (AIR 1965 Madh Pra 113). Para f 
reads as under :— X 

“At. the time of ‘the hearing of this 
petition, learned counsel for the applic- 
.ant sought leave for amendment of the 
petition by adding the ground that the 
decision of the Appellate Authority, pre- 
sided over by Shri Mitra alone, was null 
and void and without jurisdiction inas- 
much as under the relevant notification 
constituting the Appellate Authority 


twal- 











bers. In our opinion, the petitioner can- 
not be allowed to raise this ` objection 
when it had not taken it before the Ap- 
pellate Authority itself and even in this 
petition when it was filed. The facts on 


ore that. Authority the petitioner did 
ot raise any objection and submitted 


Suresh Chandra v. State | 


de- : 


that Authority consisted of two mem- .. 
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itself to the jurisdiction -of the Authority. 
The petitioner cannot now be permitted, 
when the ‘decision of the Appellate Au- 
thority has gone against it, to question 
the jurisdiction..of the Appellate Auth- 
ority by invoking the. special jurisdiction 
of this Court- under Arts. 226 and 227. 
This is clear from the decisions of this 
Court in Ambaram v. Gumansingh. (AIR 
1957 Madh Pra 58) Ramnarayan v. 
Sudama, L. P. A. No. 3 of 1960. dated 
5-8-1961: 1961 MPLJ (SN) 270, and of 
the Supreme, Court.in Pannalal Binjraj 
v. Union. of India.’ 1957 SCR 233 at 
p: 268; (AIR 1957 SC 397 at p. 4192).” 


26. There is good deal of controversy 
on this aspect of law also, but I am of 
the view that it would be improper to 
express any opinion at this stage, be- 
cause all that is required to be seen, 
is whether exceptions carved out by me 
in Multi Expeller’s case (1981 Lab IC 
NOC 119) (supra) applies in the instant 
cases or not. 


27. The ‘petitioners were granted 


-‘Ieases initially and the contesting re- 


spondents were refused for the same: 
Appeal was not filed . by the petitioners 
and they did not choose the forum of 
appeal but they appeared before the 
Additional] Director only as respondents. 

It is true that. while appearing as re- 
spondents before the Additional Direc- 
tor, they should have raised objection 
of jurisdiction, if they were conscious of 
obiection, they should have raised the 
objection. There is no material on this 
aspect to show that whether when the 
petitioner appeared before the Addi-- 
tional Director as -respondents. whether 
they were aware of this legal position . 
which have to be spelled out after tha 
reading of the various rules and order, 
Annexure R. 1 and the note below the 
Sch. IH to these Rules, and on wiiich 
also the controversies have been raised 
here by Mr.’ Bhandari, the learned comm- 
sel for the contesting respondent.. Gen 
it, therefore, be said that it was ‘con- 
surrender to the jurisdiction? 


above to hold 
petitioners appeared as respondents be- 
fore the Additional Director, they were 
well aware of their right to raise such 
objection and they were aware of the 
legal position that the Jomt Director has 
been ‘redesignated ag Additional Director 
and that cannot be sufficient fo em- 
power the Additional Director fo hear 
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the appeals under. Rule 44 of the Con- 
cession Rules. Since much has been said 
before this Court by both the sides and 
that too with, serious conviction by the 
learned Government Advocate, how can 


it be said that the petitioner on that 
premature stage . would be able to ap- 
preciate : legal distinction. It is well 
established law by series of judgments 


of the Supreme Court that for waiver or 
estoppel by conduct, it must be con- 
scious act of surrendér to the jurisdic- 
tion. That having not been established 


in these particular cases, I am of the 


opinion that the petitioners cannot be 
deprived from raising this objection, 
which they have raised both from the ap- 
peals of the Additional Director before 
the State Government and the Central 
Government: and which they have raised 
now in this Court. - i . 


28. Undoubtedly, the point goes to the ` 


t of the case as it involves the jurisdic- 
tion of the Additional Director to hear 





to refer the above cases of this Court, 
which Mr. Chowdhary. referred, in which 
according to Mr. Chowdhary the similar 


‘view has been taken by this Court, 
which was controverted by. Mr. Khan, 
the learned Government Advocate, 


P . 
Feij . = ‘ ee 
+ -> i 
t 4 * 


Suresh. Chandra v,' Stata 


‘Additional Director, at 
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30. -The resultant: position. is ‘that -the 
present, is not 
competent to hear the appeals under 
Rule 44 of the Rajasthan Minor Mineral 
Concession Rules, 1977. As a logical and 
legal consequence of it, the impugned 
orders, dated the llth July, 1979 (An- 
nexure 4) in the Writ Petition No. 436/ 
80: and another impugned order dated. 
4th Sept.. 1979 (Annexure 10) in the 
Writ Petition No. 310/1980: are quashed. 


` 


31. However, this would not mean 
that I would keep a vacuum because, 
all said and done, the Director is com- 


. petent under Rule 44 of the Concession 


Rules to hear the appeal. I would 
therefore, direct and order that the 
Director should hear both these appeals 
unless by an. administrative order under 
R. 43 read with R. 44 of the Concession 
Rules, the Additional Director is auth- 
orised to hear the appeal. It is further 


directed that this would be done within 


a period of two months from today and 
till then the status quo, as existed by 
virtue of the orders of this Court, would 
continue, The parties are further. direct- 
ed to appear before the Director, Mines 
and Geology. Government of Rajasthan, 
Udaipur, on 21st April, 1981 or earlier, 
. ae Director serves notices for early 
e. 


= 32. The result is that both, these writ 
petitions succeed and are, therefore, ac- 
cepted as indicated above. The parties 
would bear their. own costs. 


`. Order accordingly. 


D a TED 


END. 
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(Deo) 490 


Constitution of India, Art. 19 (1) (f) — Bee 
Ibid, Art. 226 (May) 9E 
——~Art, 31 — See Ibid, Art. 226 (May) 9E 
——-Art. 133 (1) — Certificate under—Hvic-. 
tion of tenant— Landlord failed to prove bona 
fide necessity — Oertificate for appeal on ground 
whether dependents of landlord includes gon, 
could not be granted (Dec) 62 

—_—Art. 141 — Supreme Qourt dasision — 
Binding nature — Extent of (May) 9B 
——Art. 226 — Natural justice — Principles 
of — Applicable to statutory or contractual 
instruments unlese applicability is expressly 
ruled out . May) 9A 
Art. 226—Petition filed after commence. 
ment of 42nd Amendment — Hearing taking 
place after commencement of 44th Amend- 
ment — Held, Art. 226 ag:amended by 44th 
Amendment applied (May) 9D 
Arts. 226, 31, 19 (1) (f) — Governmen. 
contract — Recovery of damages by Govern- 








` ment from other outstanding billas of contract 


tor — Action found illegal —Writ can iesne 
(May) 9H 
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Constitution of India (conid.) 

-m Art, 285 ~ Fees—Natare of—Levy and 
‘collection of— Can be by and under authority 
. of statutóry law (Oot) 34B 
—— Arts. 377 & 371 (f) — Levy of Court-fee 
of Rupees 100/. on applications under Arbi- 
tration Act in Sikkim on basis of decisions of 
former Bidi Court rendered after 26th Jan. 
1950 — ie be: the basis for levying the 


A Pomo e 


same after incorporation of Sikkim within 
Union of India —~-.Same cannot be gaid to 
be levied .under Jaw within contemplation 
of Art. 277 — ‘Desisions not ao by 


Art, 371 (k) also - (Oct) 34D 
— Art. 371F (s)—BSee Ibid, Art. 277 
(Oct) 34D 


Evidence hot (i of 1872), 8. 65— See Civil 
P. O. (1908), O. 28, R. 9 (Dec) 59B 
Gangtok Rent Control and Eviction Act 


(1958) 
Bee under Houses. Ani Rents. 


‘HOUSES AND RENTS 
ee Rent Control and Eviction Aot 


(1968), S. 4 — Bee Constitution of India, 
årt. 133 (a) ' (Deo) 62 
— §, 4 — Suit for eviction ‘Premises are 


required for the bona fide occupation of land- 
lord or his-dependents”’, interpretation of — 
Requirement of the relations, who are not 
dependents’, would not constitute a ground 
for ejectment. (Interpretation of Statutes) 
Interprethtion of Statutes — Bee Constitu- 
tion of India, Art, 226 - (May) 9A 
— See Houees and Rents — Gangtok Rent 
Control and Eviction Act (1956), 8. 4 

(June) 294 
—_ banks in law- Applicability t a pending 
proceeding - ` (May) 9C 


women 8, 16 (0)— Bee Ibid, Pre. 


(June) 22A `Tranefer of Property Act (4 of- 1882), 
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Limitation Aot (9 of 4 5 — See 
Ibid, 8. 14 F) DÈ 
-~— Na. 14, 5— Relative scope of — Two pro- 
visions déal with different situations 
(Des) 49D 
Limitation Act (86 of 1963), Pre. — Bee- 
Oivil P. O. (1968), 8.151 (Dec) 49A 
— §, 5— See Civil | P. O. (1908), 8. 161 
rte 49A, B 
—— §. 14—See Civil P. O. (1908), 8. 151 
(Des) 49A 
Sikkim State Bules — Re.Court-fees and: 
Stamps on Documents, Schedule Entries 1, &. 
‘and 9— Arbitration Act (1940), Pre. — Appli-° 
cations under Arbitration Aot— Appeals from 
orders on — Proper Oourt.fee is Re. 1/- only 
‘ag provided for under entries 8 and 9 — 
Entry 1 is not attracted (Oct) 340: 
~— Re-Court-fees and Stamps on Documente 
Sch. Entry 8— Ree Ibid, Sch. Entry 1 
(Oct) 340: 
~ Re. Court.fees vl Stamps on Documentg,, 
Bch, Entry GrH Ibid, Sch. Entry 1 
(Oct) 340 
Specific Belief Aot (47 of 1968), Pre. and. 
B. 16 (co;— Applicability of the Aos and prinoi- 
„ples of the section to Bikkim—:Suit for spool- 
fio performance — Plaintiff must aver ‘and 
plead readiness and willingness to perform 
eesential terma of contract (Oot) 44 
(Oct) £} 


§. 53.A—S8ee Civil P, O. (1908), O. 21, R. 60 

(May) 1B 
——§. 106 — Notice to quit— Not necessary. 
‘in a case governed by any specific premises, 
and tenanoy legislation — Buch a notice may- 
be necessary only if the game is specifically 
required by any such legislation (June) 22C. 
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AIR 1981 SIKKIM 1 
MAN MOHAN SINGH GUJRAL, C. J. 
AND A. M. BHATTACHARJEE, J. 


Tshering Wongdi Bhutia, Appellant v. 
Sonam Pintso and others, Respondents. 


Civil Ex. Appeal No. 1 of 1976, D/- 8-5- 
1980. 


- (&) Civil P. C. (1908), S. 115, O. 2, R. 60 
—. Order under O. 21, R. 60 allowing objec- 
tion and. release of disputed land from attach- 
ment — Absence of any error of fact or law 
— No interference in revision. . 

When in execution of a money decree, the 
Executing Court under O. 21, R. 60 allowed 
the objection of the objector and released the 
disputed land from attachment on: its. finding 
that -thë same was sold by the judgment- 
debtor. to the objector, though by an un- 
registered sale deed, after receiving the full 
consideration money and putting the objector 
in possession thereof since then. Jong before 
the attachment in question, these. findings as 
to the sale or the agreement or attempt -to 
sell: in -favour of objector the consequent de- 
livery of possession, not having been chal- 
lenged in any way in the Memorandum of 
Appeal. (which was being treated as revision) 
were’ unassailable in revision, whether or not 
the evidence in support thereof was good, 
bad or insufficient. Thus the Executing 
Court could not be sdid to have committed 
any error of fact or of law, far less any error 
involving the jurisdictional question, -warrant- 
ing interference in revision. (Paras 7, 11) 

_ B) Civil P. C. (1908), O. 21; R. 60 — 
Objector in possession of disputed ‘land in 
part “performance of contract” to sell — De- 


AY [BY/A334/81/SSG - ee ee 
> 1981- Sikkim/1 V> G—38. ss ae 


cree holder, if debarred from attaching pro- 
perty. AIR 1952 Orissa 143 and AIR 1967 
Bom 34, Dissented from. (Transfer of Pro- 
perty Act (1882). S. 53-A.) ; 
Where in proceeding for objection to at- 
tachment of disputed land it was found that 
there was an agreement to sell by unregister- 
ed sale deed and by payment of considera- 
tion and delivery of possession in pursuance 
thereof to or in favour of the objector 
long before the attachment in execution of a 
money decree, then the objector was in pos- 
session of the disputed land in part-perform- 
ance of the contract to sell within the mean- 
ing of Section 53-A. When the objector had 
put forward his objection to the attachment, 
surely not as a “sword” to cut at the root 
of the execution case, but only as a “shield” 
to protect whatever rights he had from the 
onslaught of the attachment as such he was 
very much entitled to rely on and inyoke 
Section 53-A of the Transfer of Property Act 
AIR 1952 Orissa i43 and AIR 1967 Bom 34, 
Dissented . from. Case law discussed. 
(Paras 8, 9, 11) 
© Civil P. C. (1908), O. 21, Rr. 60, 23 — 
Objection petition filed by objector allowed 
— Property attached in execution released — 
Execution case must be struck off. (Para 12) 
(D) Civil P. C. (1908), O. 21, Rr. 23, 68; 
S. 60 — Execution of money decree by. at- 
tachment of land — Total holding of judg- 


ment debtor, less than five acres of land in- — 


cluding disputed land claimed by objector — 
Disputed land could not be attached m view 
of Notifications Nos. 3083/LR aud 3082/LR 
of Land Revenue Department —— Rules in 
nofifications, not relaxable. 
Í of ee dated 4-4-1963 (Sikkim), Overruled. 
a fa i 19, t 


C. M. A. No 
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— The appellant/ 


(1884) 11 In ee 237 i 
| BHATTA 


decree-holde obtained a , money-decree 
against he d deceased judgment-debtor, now 
represented by his two sons, the respondents 
No. 1 and No. 2, and in execution of that 


decree attached a plot of land belonging to 
the judgment-debtor. 

An objection was preferred to nich attach- 
ment by the other respondent No. 3 on the 
ground that) he having purchased the land 
long before |the attachment after paying the 
full consideration money therefor and taking 
delivery of possession thereof, the said land 
was no longer liable to such attachment, even 
though the sale-deed therefor was not re- 
gistered till|then. The executing Court by 
its order dated 29-10-1975 in the Misc. Case 
arising out pf the objection petition filed by 
the respondent No. 3 allowed the petition and 
released property from attachment and 
against the said order the present Appeal has 
been filed which has been registered as Civil 
Misc Appeal No. 2 of 1976. 

2. Under the provisions of O. 21, R. 63, 
Civil Procedure Code an order allowing or 
roar as claim or objection to any at- 


tachment been made “conclusive subject 
to the result of any suit that may be in- 
stituted by a party against whom such an 
order has n made., No appeal lies from 


such an order under the provisions of Sec- 
tion 104 read with Order 43, of the Civil 
P. C. And therefore, the only way by which 
the decree -Holder/appellant can challenge this 
order. before us is by invoking, if he can, our 
revisional jurisdiction under S. 115, Civil P. C. 
It is beyond doubt that if an appeal has 
been preferred, where none lies, the ‘appeal 
may be treated and decided as a revision if 
the points involved are good enough to in- 
voke and attract the revisional jurisdiction, 


ALR. 


3. The Executing Court, however, by an- 
other order of the same date in the main Ex- 
ecution Case, “struck of” the execution peti- 
tion filed by the decree-holder “without satis- 
faction” on the ground that even if the at- 
tached plot of land was taken into considera- 
tion as the land of the judgment-debtor, the 
judgment-debtor would still then have’ less 
than 5 acres ofland in all and, therefore, no 
execution could be allowed to proceed against 
any portion of such lands because of the 
provisions contained in Notification No. 
3082/L. R., paragraph 3 whereof provides 
that “no Court will sell or transfer a holding 
or any part of a holding of a primary holder 
in execution of a decree, whether revenue of 
civil, if by such sale or transfer the said hold- 
ing will become less than five acres in area”. 
And against this order an appeal has been 
filed by the decree-holder which has been re- 
gistered as Civil Execution Appeal No. 1 of 
1976 and which is obviously maintainable as 
an appeal, being against an-order determining 
question “relating to execution of the decree” 
within meaning of Section 47 read with Sec- 
tion 2 (2) of the Civil P. C. This judgment 
will govern and decide both the appeals, 
though, as already noted, the Misc. Appeal 
No. 2 will have to be determined and dis- 
posed of as if it were a-Revisional Applica- 
tion. First, to that appeal-cum-revision and 
then to the regular appeal. 

4. Now, as is well known, all orders of 
subordinate Civil’ Courts have been endowed 
with a blanket statutory . immunity from 
interference in revision, unless the order in- 
volve issues. relating to jurisdiction either 
non-exercise or illegal exercise or illegal as- 
sumption thereof. Law on this point is 
really well settled for about a century and 
whether one refers to the Privy Council case 
of Raja Amir Hassan Khan v. Sheo Baksh 
Singh (11 Ind App 237), decided as early as 
in 1884, or to the later Privy Council case 
of T. A. Balakrishna Udayar v. Vasudeva 
Aiyar (AIR 1917 PC 71) or to the much 
later Privy Council case of N. S. Venkatagiri 
Ayyanger v. Hindu Religious Endowments 
Board, Madras (AIR 1949 PC 156) or one 
refers to the later decision in Keshardeo 
Chamria v. Radha Krishen Chamria (AIR 
1953 SC 23) or to the later decisions of the 
Supreme Court in D. L. F. Housing and Con- | 
struction Co. v. Sarup Singh (AIR 1971 SC | 
2324), one will find the law tobe the same. 
The position in law will appear to be firmly 
established, as stated in D. L. F. Housing and 
Construction Company’s case (AIR 1971 SC 
2324 at p. 2327), “that while exercising the 
jurisdiction under S. 115, it is not competent 
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to the High Court to correct errors of fact 
however gross- or even errors of law, unless 
the said errors have relation to the jurisdic- 
tion of the Court to try the dispute itself.” 
A plain reading of the section makes it ir- 
resistibly clear that unless the subordinate 
Court has exercised a jurisdiction not vested 
in it by law or has failed to exercise a juris- 
diction so vested in it or has exercised a 
jurisdiction so vested, but in such exercise 
has acted illegally or with material irregula- 


rity, its orders are immune from the revi- - 


sional interference by the High Court. As 
observed by the Privy Council in T, A. Bal- 
krishna Udayar’s case (AIR 1917 PC 71 at 
p. 74), quoted with approval by the Supreme 
Court in Keshardeo Chamria’s case (AIR 
1953 SC 23 at p. 27) “the section applies to 
jurisdiction alone, fhe irregular exercise or 
non-exercise of it or the illegal assumption of 
it”? and “is not directed against conclusions 
of law or fact in which the question of juris- 
diction is not involved’. - 

5. It cannot be said that in passing the 
impugned order and ‘thereby allowing the 
objection preferred by the objector-respon- 
dent No. 3, the Executing Court has exer- 
cised a jurisdiction which it-has not or has 
refused to exercise a jurisdiction which it 
has. The Executing Court in passing the im- 
pugned order has, without doubt, exercised 
a jurisdiction which it has vested in it and, 
therefore, the revisional jurisdiction of this 
Court can be invoked vis-a-vis the impugned 
order only if the Executing Court-in passing 
the said order, has acted “illegally” or “with 
material irregularity” within the meaning of 
Clause (c) of Section 115, Civil Procedure 
Code. Now, the expressions “illegally” and 
“with material irregularity’, as used in Sec- 
tion 115 (c), do not, as observed by the Su- 
preme Court in Keshardeo Chamria’s case 
(AIR 1953 SC 23 at p. 28) and in D.L.F. 
Housing & Construction Company’s case (AIR 
1971 SC 2324 at p. 2327), cover either errors 
of fact or of law and “do not refer to the 
decisions arrived at’ but merely to the manner 
in which they have been reached”. The 
errors contemplated relate either to breach of 
some provisions of law or to material defects 
of procedure affecting the ultimate decision 
and not to errors whether of fact or of law 
after the prescribed formalities have been 
complied with. I have not been able to dis- 
cern or discover any such error, or, for the 
matter of that, any serious error in the im- 
pugned order passed by the Executing Court. 


6. Under the provisions of O. 21, R. 60, 
if “the Court is satisfied that for the reasons 
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stated in the claim or objection”, the property 


in respect of which such claim or objection 
is preferred “was not in the possession of the 


‘judgment-debtor or some person in trust for 


him or in the occupancy of a tenant or other. 
person paying rent to him”, “the Court shall 
make -an order releasing property from at- 
tachment”. That is what the Executing 
Court has precisely done in this case after 
finding, in its own way, that the disputed land 
was sold to the objectors by an unregistered 
sale-deed by the judgment-debtor -on receipt 
of full consideration long before the suit in 
which the decree under execution was passed 
and that the objector was and is in posses- 
sion thereof since then. The appellant/de- 
cree-holder in his Memorandum of Appeal 
admitted the alleged sale by the unregistered 
Sale-deed and has nowhere challenged or dis- 
puted the finding that the objector. was in 
possession thereof in pursuance. to such sale. 
7. The only point that has been urged by 
the appellant/decree-holder in his Memoran- 
dum -of Appeal is that the disputed land was 
mortgaged by way of “DIK” under the hand- 
note which was executed by the judgment- 
debtor in favour of the decree-holder. It is 
not for this Court, sitting in revision, to as- 
certain on evidence whether the disputed 
land was or could be mortgaged in any way 
for the loan by that unregistered handnote 
document; but it must, however, be noted 
that the suit in which the decree under the 
execution was passed was a simple suit for 
recovery of money and was in no way a suit 
on or for the enforcement of any mortgaged 
security, or pledge. and the decree which was 
passed in that suit was a simple money-de- 
cree. When in execution of such a money 
decree, the disputed land alleged to be own- 
ed by the judgment-debtor, was attached and} 
the objector objected to such: attachment by' 
advancing his claim to the attached property, 
all that the Executing Court had to see under 
Rule 59 of Order 21 was that the objector 
had. “some interest in or was possessed of 
the property attached”. And to “make an 
order releasing- the property ..... ... from 
attachment” under Rule 60, if “the property 
was not, when attached, in the possession of 
the judgment-debtor or of. some person in 
trust for him or in the occupancy of a tenant 
or other person paying rent to him”. That 
is, as I have already stated, what the Ex- 
ecuting Court has precisely done wher. it! 
allowed the objection of the objector and r 
leased the disputed land from attachment on 
its finding that the same was sold by the 
judgment-debtor to the objector, though by! 
an unregistered sale-deed, after receiving the! 
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full consideration: money and putting the 
objector in possession thereof since then, long 
before the dttachment in question. . These 
findings as to! the. sale or the agreement or at- 
tempt to sell in favour of objector, the con- 
sequent delivery of possession, not having 
been. challenged in any way in the Memo- 
randum of Appeal, are now unassailable in 
revision, whether, or not the evidence in sup- 
port thereof was good, bad or insufficient. 
That being so, I fail to see how the Execut- 
ing Court can be said to have committed any 
error of fact or of law, farless any error in- 
volving the jurisdictional question, warrant- 
ing our intervention in revision. 


8. There is yet another way of looking 
into the matter. If, as found by the Execut- 
ing Court and not challenged by the Appel- 
lant/decree-holder in this appeal, there was 
a sale or attempted sale or an agreement to 
sell by the unregistered sale deed and by 
payment of consideration and delivery of 
possession in pursuance thereof to or in 
favour of the objector long before the attach- 
ment, then the objector was in possession of 
the disputed land in part-performance of the 
contract to sell. within the meaning of. Sec- 
tion 53-A, T. P. Act, 1882, and there- 
fore, the judgment-debtor as the - transferor 
was “debarred from enforcing against the 
transferee”, j.e., the objector,: “any right in 
respect of- the property” -and the decree- 
holder, being the attaching creditor shall 
also be so :debarred, if a decree-holder, at- 
taching the: property of his judgment-debtor 
can be said to be a “person claiming under 
him” within meaning of Sec. 53-A, Transfer 
of Property Act, 1882. In the Third as well 
as the later Editions of Mulla’s Transfer of 
Property Act, a single Judge Madras decision 
in Gokara Konda Audinarayudu v. Surapu- 
reddi Manganma (AIR 1943 Mad 706) has 
all along been cited as the authority for the 
proposition that a judgment-creditor who has 
attached the property of the judgment-debtor, 
which 18 In possession of the intended pur- 
chaser who had contracted to purchase it 
from the judgment-debtor, is a “person 
claiming under” the- transferor within the 
meaning of Section 53-A; Transfer of Pro- 
perty Act. It is really difficult to understand 
as to why the learned Editors (who include 
among other legal luminaries like Chief Jus- 
tices S, R. Das and M..C. Setalvad) have not 
referred to the contrary decisions of a Divi- 
sion Bench of the Orissa High Court in 
Padamalabha v. Appalanarasamma (AIR 


1952 Orissa 143) and the single Judge deci- 


sion of the Bombay High Court in. Maruti 
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Gurappa v. Krishna Bala (AIR .1967 Bom. 34).. 
laying down that a judgment-creditor, whe» . 
ther as an attaching-creditor or as an auc- 
tion-purchaser, can never be said tọ be a 
“person claiming under” the judgment-debtor, | 
but is really a person claiming very. much 
against the wishes and interest of the judg- 
ment-debtor. What does the expression “any | 
person claiming under him”. mean? Con- 
struing the said expression `as occurring in 
Section . 146, Civil Procedure Code, it has 


| been held by the Supreme Court in Saila 


Bala Dasi v. Nirmala Sundari Dasi (AIR 
1958 SC 394 at p. 397) that the said expres- 
sion is wide enough to include all persons ac- 
quiring interest in the property by any “as- ` 
signment or creation or devolution, of inter- 
est” within. the meaning of R. 10, O. XXIL, 
Civil Procedure Code. That. as a result of. 
an auction-purchase, the interest of the, 
judgment-debtor devolves on the auction- 
purchaser is beyond any doubt and, as point- 
ed out by the Supreme Court in Ahmedabad | 
Municipal Corporation v. Hazi Abdul Gafur.. 
(AIR 1971 SC 1201 at p. 1202) “it is axioma- 
tic that the purchaser at auction sale takes 
the property subject to all the defects of., 
title” of the judgment-debtor. It may - be 
that such a devolution of interest is not’ 
voluntary or by act of parties but is by.. 
operation of law; but devolution of interest 
as a result of death or insolvency is also a 
devolution by operation of law and as such | 
there neither is nor can be any justification 
for restricting the expression “devolution” 
etc. in R. 10, O; XXII to devolution of inter- 
est by act of parties only and to exclude. 
such devolution by operation of Jaw. Now, 
if auction-purchaser is a person on whom, 
the right, title and interest of the judgment-_ 
debtor devolve within the meaning of R. 10, - 
and if, as held by the Supreme Court in 
Saila Bala Dasi’s case (supra), the expression. 
“any person claiming . under” includes all 
persons acquiring any interest in any pro- 
perty by such devolution within the meaning 
of Rule 10, then an auction-purchaser has 
got to be regarded as a “person claiming 
under” the judgment-debtor. And if an. 
auction-purchaser is to be so regarded as one 
claiming under the judgment-debtor, then ‘the 
attaching creditor, who is really a link in the’ 
chain and by and through whose, attachment ` 
the auction-purchaser acquires the attached’ 
property, should also be regarded as claim- 
ing under the judgment-debtor, and in that 
view of the matter, the judgment-creditor, ` 
that is, the appellant/decree-holder in this 
case. shall not as already noted. be entitled, 
to claim and “shall be. _debarred from 
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ing against” the claimant “any ee in 
t of the property” in dispute. 
The Bombay decision in Maruti’s case 

1967 Bom 34) (supra) has no doubt 
that “it is difficult to hold” that an 
n-purchaser “steps into the shoes of the 
ent-debtor”. Chief Justice Sir George 
n, however, in Raj Kishore Gope v. 
osh Chakraborty (AIR 1929 Cal 225), 
that a judgment-debtor or an “attach- 
reditor can have no right except his 
as one standing in the shoes of his 
” (emphasis added). If it were neces- 
for me to express my preference, I 

have, with respect, preferred the view 
and also the expression used by Sir 
e Rankin, as quoted hereinabove. But 
without expressing any such preference, 
Ud only say that whether a judgment- 
* or an attaching creditor “steps or 

in the shoes” of the judgment-debtor 

t, he cannot obviously get a foot-wear 
iting in any way larger or better than 
of the judgment-debtor, cannot have 
ight or interest higher than the judg- 
Jebtor and cannot do anything which 
idgment-debtor could not do, in respect 
> property attached. If the attaching 
of can put to auction and/or purchase 
1 only the right and interest of the 
ent-debtor in respect of the property 
ed subject to all the defects and dis- 
3s of the judgment-debtor, he cannot 
sly enforce by way of attachment any 
in respect of the attached property, if 
dgment-debtor has agreed to sell the 
or has attempted to sell the same by 
registered sale-deed and the proposed 
sree has paid the full consideration 
e transfer and has taken possession 
f before the attachment, as the judg- 
jebtor himself could not do‘so in view 
: provisions of Section 53-A of the 
‘er of Property Act. 

The expressions “sword” and the 
i” have been very often used in respect 
: rights of a proposed transferee claim- 
yart-performance of ‘the contract to 


7 and it has too often been said that. 


n use his rights only as “shield” and 
; “sword”. And from this an impres- 
as grown that such a person can figure 
‘ial arena only as a defendant or an 
te party to defend or protect his 
but not as a plaintiff or a petitioner 
orce his rights. The impression, in my 
is erroneous and I am in full and re- 
1 agreement with the view of Subba 
> J. (as his Lordship then was) in the 
m Bench decision of the Andhra Pra- 
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desh High Court in Yenugu Achayya v. 
Ernaki Venkata Subba Rao (AIR 1957 Andh 
Pra 854) and followed by his Lordship, sitting _ 
singly, in Akram Mea v. Municipal Corpora- 
tion (AIR 1957 Anon Pra 859) as here- 
under :—. 

“Under the terms of the section, the trans- 
feror is debarred from enforcing against the 
transferee any rights in respect of the pro- 
perty and this bar does not depend upon the 
array of the parties. The transferee can re- 
sist any attempt on the part of the transferor 
to enforce his rights in respect of the pro- 
perty, whatever position he may occupy in 
the field of litigation. In one sense, it is a 
statutory recognition of the defensive equity. 
It enables the transferee to use it as a shield 
against any attempt on the part of. the trans- 
feror to enforce his rights against the pio; 
perty. | 

Whether the transferee occupies ihe posi- 
tion of a plaintiff or a defendant, bhe- can 
resist the transferor’s claim against the pro- 
perty. Conversely; whether the transferor is 
the plaintiff or the defendant, he cannot 
enforce his rights in respect of the property 
against the transferee. The . utility of - the 
section or the -rights conferred thereunder. 
should not be made to depend on the 
manoeuvring for positions in a Court of 
Law, otherwise -a powerful transferor can 
always defeat the statutory provisions of the 
section by- dispossessing the transferee by 
force and compelling him to. go to a Court 
as a plaintiff. Doubtless, the right conveyed 
under the section can be relied upon only as 
a shield and not as a sword, but the protec- 
tion is available to the transferee both as a 
plaintiff and as a defendant so ) lone as he 
uses it as a shield”. 

11. I am afraid that these imageries of 
“sword” and “shield” gave rise to a good 
deal of misunderstanding; “sword” is not 
always a weapon of offence or attack but 
may also be used as a weapon of defence or 
protection, It is also not correct to say that 
in a Civil Suit it is the plaintiff who is the 
aggressor and has attacked or is trying to at- 
tack the defendant and has, therefore, used 
a “sword” and it is the defendant who only 
seeks to protect himself against such aggres- 
sion and attack and therefore, has used 
“shield” only. More often than not, a plain- 
tiff comes to the Court for the protection of 
his rights and not for enforcement, unless, as 
I sometime feel, every protection of right in- 
volves, in some way or other, an enforce- 
ment of that right. If a transferee under 
Section 53-A of the Transfer of Property Act 
cannot rely on his rights under that section 
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as a plaintiff, then, as pointed out by Subba 
Rao, C. J., al that a transferor is required 
to do in order to get rid of such a transferee 
is fo dispossess him forcefully and forcibly as 
im such a case the transferee would not be 
able to enter the portals of the Court as a 
plaintiff to seek protection of his rights. But 
this cannot be law unless we have again 
gone back to the darkest day when “might” 
alone would be only “right”. At any rate, 
such interpretation must be avoided unless it 
{is absolutely unavoidable and, as it will ap- 
pear from the words used in S. 53-A, and as 
has also been pointed by Subba Rao, C. J. 
in the Andhra Pradesh decisions, it is not 
unavoidable as there is nothing in Sec. 53-A 
to compel such interpretation as the only 
possible one, Be that as it may, in the case 
before us the objector has put forward his 
objection to the attachment, surely not as a 
“sword” to cut at the root of the execution 
case, but only as a “shield’” to protect what- 
ever rights he had from the onslaught of 
the attachment and as such he is very much 
entitled to rely on and invoke Section 53-A 
of the Transfer of Property Act in any view 
of the matter, And in that view of the 
matter, I do not find any error creeping in, 
far from any jurisdictional error vitiating, 
the impugned order, which may in any way 
call for our interference in revision. The 
Civil Miscellaneous Appeal No. 2 of 1976, 
treated as Revision as aforesaid, must, there- 
fore, be dismissed. 


12. This brings me to the Civil Execution 
Appeal No. 1 of 1976, which has been 
filed against the other order passed by the 
Executing Court on the same day striking off 
the execution application. After the objec- 
tion petition filed by the objector was allow- 
ed and the property attached in execution 
was released from attachment, the execution 
case was obviously to fail and the appellant/ 
decree-holder was to initiate further execu- 
tion proceeding against the other properties 
of the judgment-debtor, if any, or his per- 
son, as. he might have thought fit As I 
have already held hereinbefore that the ob- 
jection. was rightly allowed and the property 
attached in execution was rightly released 
from the attachment, I will, therefore, have 
to held further that the execution case was 
also rightly struck off by the Executing Court. 


13. But the Executing Court, however, 
has advanced an additional reason for strik- 
ing off the execution case and the reason is 
that as according to the decree-holder him- 
self, the judgment-debtor had a total hold- 
ing of Iess than five acres including the dis- 
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puted land attached by the decree-holder and 
claimed by the objector to have been sold 
to him by the judgment-debtor, the disputed 
land “could not be attached or sold in view 
of Notification No. 3083/L.R. dated 24th 
March, 1954, which is still in force in this 
State.” The Notification No. 3083/L. R. con- 
tains a set of rules made under the Notifica- 
tion No. 3082/L.R. and there can be no 
doubt that the Fxecuting Court really intend- 
ed to refer to this Notification No. 3082/L. R. 
Section 3 whereof, as already noted at the 
outset, provides that “no Court will sell or 
transfer a holding or any part of a holding 
of a primary holder in execution of a decree, 
whether revenue or civil, if by such sale or 
transfer the said holding will become less 
than five acres in area.” The findings of 
the Executing Court that the judgment-deb- 
tor had less than five acres in all including 
the attached land and that, as such, it could 
not ordinarily be sold in execution under the 


provisions of the said Notification, have not. 


been disputed by the decree-holder/appellant 
in his memorandum of appeal. But what 
he has urged is that the aforesaid provisions 
of the Notification prohibiting execution- 
sales are relaxable and ought to have been 
relaxed in this case by the Executing Court 
in support of this contention reliance has 
been placed solely on a decision of the then 
Chief Justice of this High Court in Mandal 
Manorath Babun v. Dhanbir Limbu, being 
Civil Miscellaneous Appeal No. 1 of 1963 
decided on 4th April, 1963, 


14. As I have already pointed out, if the 
objection of the objector was rightly allow- 
ed, as I have already held it to be so herein- 
before, then this Execution case was rightly 
dismissed or struck off and it was not at alt 
necessary for the Executing Court to consider 
this aspect and, therefore, it is not necessary 
for us also to consider the legality or the 
propriety of the finding of the Executing 
Court on this point. But at the initial stage 
of this appeal, when it was being heard b 
my Lord the Chief Justice sitting singly, m 
Lord entertained doubts ag to the correctness 
of the decision of the former Chief Justice 
in Manorath’s case and referred these twa 
cases to this Division Bench, so that the de 
cision in Manorath’s case might be reviewed 
and reconsidered, if necessary. And in thaf 
view of the matter and also in view of the 
importance of this question raised by theg 
decree-holder/appellant and the previous de 
cisions of this Court as aforesaid, I have 
thought it advisable to deal with this asp 


also. 
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15. The Notification No. 3082/L.R. may 
be reproduced hereunder. :— 


“ LAND REVENUE DEPARTMENT 
Notification No. 3082/L.R. ` 


1. Subject: To provide for the maintenance 
of economic holdings. 


2. Definitions: The definitions of Land 
Revenue Department. Notification No. 
1208/L.R. dated 20th May, 1950, will apply. 


3. Sale of land in execution— No Court 
will sell or transfer a holding or any part of 
a holding of a primary holder in execution 
of a decree, whether revenue or civil, if by 
such sale or transfer the said holding will 
become less than five acres in area: 

Provided that sale of land to meet Gör 
ernment dues will be excluded from the pur- 
view of this’ Notification. 


4. Exceptions to Section— The provisions 
of Section 3 may be relaxed by the Chief 
Executive Officer or other officer specified for 
the purpose. 


5. Restrictions on purchase— No person 
who already has a holding or holding of or 
exceeding 20 acres in area may purchase 
land sold in execution of revenue or civil 
decree; provided that this provision may be 
relaxed by the executing Court if no pur. 
chaser comes forward within two months of 
the publication of the sale: Provided that if 
a prospective purchaser already has 20 acres 
of land or more, he may be allowed to pur- 
chase land in execution proceedings in the 
name of his dependent wife, brother, son or 
daughter or other collateral living jointly 
with him up to a maximum of 10 acres only 
in the name of such dependent. 

6. Revenue Order I of 1917— No Court 
will effect a sale in execution, whether rev- 
enue or civil; against the provisions of Rev- 
enue Order No. 1 of 1917. 


No person who is not a Sikkim subject 
may purchase agricultural land in a Court 
sale under this Notification.” 


16. Section 3 of the Notification No. 
3083/L.R. providing for the grounds on 
hich the provisions of Section 3 of the 
otification No. 3082/L.R., prohibiting sale 
f land in execution, may be relaxed, read 

hereunder :— , 


otification No. 3083/L. R. 

3. (a) Section 3 may be relaxed on one or 
ore of the following grounds only :— 

(D) if the primary holder in question is 
ithout an heir; 

(ii) if the said primary holder’s main oc- 
upation or means of support js not agri- 
Iture and provided that such means are 
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adequate for the maintenance of himself and 
his dependents. 

(ii) if the piece of land proposed to be 
sold or transferred is at such a distance from 
his house and other lands that it cannot be 
managed economically; provided that in this 
case and none other the said holder is left 
with a minimum of three acres. 

(b) The executing Court miy accept such 
proof or cause such inquiry to be made as 
it considers necessary in the circumstances of 
the case before relaxing the provisions of 
the Notification under Section 3.” 

17. There can be obviously no doubt that 
these two Notifications deal with and pro- 
hibit sales or transfers in execution of decree 
and not to voluntary sales or transfers by act 
of parties. No authority can be necessary 
for this too obvious a proposition unmis- 
takably and irresistibly emanating from the 
provisions of the Notifications quoted bere- 
inabove, as held by us in Ghimirey Lepcha 
v. Karma Wangyal {1978 Sikkim LJ 16). At 
one stage both my Lord the Chief Justice 
and myself had been wondening as to why 
the Legislative authority of Sikkim, which 
clearly demonstrated its anxiety to maintain 
“economic holding” and to prevent holdings 
of the primary holders ‘having less than five 
acres of land from being reduced fmrtheriand 
becoming uneconomic as a unit of cultiva- 
tion, thought it fit to put embargo an sales 
or transfers of such holdings only when such 
sales or transfers would take place in exec- 
tion of decrees. but did mot think ft neces- 
sary to intervene and interdict when such 
sales or transfers would be made by volun- 
tary acts of parfies. I have not been able 
to find any provision în any Sikkim Law, 
including the Revenue Order I of 1917 and 
the Notification No. 1208/L.R., dated 20th 
May, 1950, referred to in the Notification 
under consideration being No. 3082/L. R., 
prohibiting any such voluntary sales or trans- 
fers by holders of lands fholding Jess than 
five acres in area. May be that the Legisla- 
tive authority thought that these small pri- 
mary holders required protection when their 
small holdings were going to be sold against 
their will by the coercive process of sales in 
execution, but need mot be protected if they 
decided to bring their ruimation by their own 
acts by making voluntary transfers. If there 
was any such law, then it would have been 
necessary for us to consider as to whether 
fhe alleged sale in favour of the objector by 
the judgment-debtor which was the founda- 
tion of the objection allowed by the execut- 
ing court and upheld ‘by me, was legal and 
could be a-valid foundation for such objec- 
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tion. ` But, as, ‘already noted, there being no 
such law, the question could not and did not 
arise for our consideration. 


18. Section 4 of the Notification No. 
8082/L.R., as quoted hereinabove, clearly 


provides that the provisions of Section 3 
thereof; prohibiting sales in execution of de- 
cree “may be relaxed by the Chief Executive 
Officer or other officer specified for the 
purposes”. There can be no doubt that 
conferment of such absolute and unfettered 
power without providing any guidelines 
as to how ‘such power is to be exer- 
cised would have been bad for exces- 
sive or unauthorised delegation of Legis- 
lative power. One of the most unpleasant 
functions to be performed by the Courts is 
to strike down a law made by a legally com- 
petent Legislative authority on the ground of 
illegality, but we have been relieved of this 
unpleasant task in this case for two reasons. 
Firstly, Clause (k) of Article 371 (F) of the 
Constitution has not only continued all the 
earlier Sikkim laws in force, but, read with 
the non obstante Clause contained in the 
opening words of the Article, has clothed 
them with full proof immunity from all Con- 
stitutional attacks “notwithstanding anything 
jn this Constitution”, and, therefore, this 
Notification No. 3082/L. R, is invulnerable to 
all the other provisions of the Constitution, 
however peremptory the provisions and how- 
ever violent the violation may be. Secondly, 
Rule 3 of the later Notification No. 3083/ 
L. R. providing for the grounds for exemp- 
tions, though made under the powers con- 
ferred by the earlier Notification No. 3082/ 
L. R., has also been made by the very same 
Legislative authority and not by any subordi- 
nate or delegated authority and, as such, the 
question of any excessive or unauthorised 
delegation cannot obviously arise. 

19. Be that as it may, Rule 3 of the 
Notification No, 3083/L. R. quoted herein- 
above, by using the word “only” has made 
it irresistibly clear that Section 3 of the 
Notification No. 3082/L. R. can be relaxed 
only on any of those and on no other 
grounds. In Manorath’s case (C. M. A. No. 
1 of 1963, D/- 4-4-1963) (Sikkim) however, 
the then learned Chief Justice ordered relaxa- 
tion, not on any of the grounds mentioned 
in Rule 3, but solely on the ground that as 
the judgment-debtor in that case was at- 
fempting to transfer his lands by voluntary 
sales, without caring to” satisfy the -decretal 
dues of the decree-holder, which in the view 
of the learned Chief Justice was “a` clear 
dévice to defeat the just claim of the D. H.”, 
‘it was ‘according to the’ Chief Justice; “4 fit 
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case in which’the provisions-:of Section 3- 
should be relaxed by the. executing Court 
since the Notification is intended to protect 
the interest of the judgment-debtor in re- 
taining the land and not helping him to 
practising fraud by selling it”. I wish I 
could uphold this judicial creativity of` the 
then learned Chief Justice, but: I -am sorry 
that I have got to- regret my inability. A 
learned Jurist has observed (Baxi in his in- 
troduction to Justice Mathew’s “Democracy, 
Equality and Freedom”) that “in this last 
quarter of the Twentieth Century, very few 
people would venture to contest or deny the 
elementary proposition that Appellate Judges 
not merely declare the law or apply it, but 
that they also make or create law.” But, 
however a votary of judicial law-making I 
would like to be, I do not think that a 
Judge can create a new power for the Court 
where the Legislative authority has expresssly 
and categorically proclaimed that the provi- 
sion made by it are the sole repository. of 
all powers, by using the expression “only”, 
as in Rule 3 here, or similar other expres- 
sions. I have, therefore, no doubt and this 
I say with due respect, that Manorath’s case 
was wrongly decided. 


20. I would, however, like to point out 
further that in this case before us, there is 
nothing on record from which we can con- 
clude that the sale or the alleged sale by the | 
judgment-debtor to and in favour of. the 
objector, made even before the filing of the 
suit resulting in the decree under execution, 
was made to defeat such claim under. the 
decree and, therefore, the decision in Mano- 
rath’s case, even if it was correctly decided, 
would not have applied to this case. I 
would, therefore, hold that the appellant is 
wrong in urging that the executing Court was 
wrong in not relaxing the provisions of Sec- 
tion 3 of the Notification No. 3082/L. R. in 
accordance with the decision in Manorath’s 
case. 


21. For all these reasons, I ‘am of. the 
opinion that the execution case was rightly 
struck off and therefore this appeal should 
be and shall stand dismissed. But I would 
make no order as to costs, 


- MAN MOHAN 
C. J. :- 


E eae 


SINGH . GUSRAL 





Appeal dismissed. 
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“3. Gajinder Singh, Petitioner v. Union of 
India and others, Respondents 


| Writ Petn, No. 2 of 1979, D/- 17-3-1980. 


(A) Constitution of India, Art. 226 — 
Natural justice — Principles of — Applicable 
to statutory or contractual instruments ur- 
less applicability is expressly ruled out. (Inter- 
pretation of Statutes.) 


-The principles of natural justice. epigram- 
inatically enshrined’ in the two maxims, 
namely, ` “Nemo Debet Esse Judex in Causa 
Propria Sua” and “Audi Alteram Partem”, 
must, if and whenever possible, inform every 
legal transaction, statutory or contractual and 
must be allowed to operate in every field, 
‘unless their operation is ruled out by- ex- 
press proclamation or irresistible implication; 
and if fhe words or expressions used in any 
instrument, public of private, statutory or 
contractual, are capable of being construed 
-in two ways, one conforming with and the 
other conflicting with the rules of natural 
: Justice, the Courts must accept the construc- 
‘tion which will be in consonance with such 
rules. ' (Para 7) 


Further if a power has been conferred by 
any instrument, whether statutory or con- 
‘tractual or otherwise, and such power ap- 
pears fo be uncontrolled, unrestricted, un- 
fettered and unconfined, the Courts should 
readily proceed to have such power “cana- 
lised within banks” of the rules of natural 
justice to “keep it from overflowing”, unless 
such forensic embankment is clearly ruled 
out by anything contained in the instrument, 
“expressly or by irresistible implication. 

(Para 8) 

QB) Constitution of India, Art. 141 
Supreme Court decision — Binding nature — 
Extent of, 


<. The Courts which are obliged to follow 
the law declared by the Supreme Court as 
binding should treat a decision of the Su- 
preme Court as an authority not only for 
what it declares or decides by express 
enunciation but. also for what follows from 
such declaration by clear implication by way 


icta of the Supreme Court. (Para 12) 
(C) Interpretation of Statutes —- Change in 
aw — Applicability to pending proceeding. 


Ha law is changed during the pendency 
f a proceeding, whether such proceeding 
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would attract: or be affected- by such change 
of law-is governed as follows: 

1. The new law shall apply -to ‘pending 
proceeding if such law unmistakably mani- 
fests its intention to that effect by express 
enactments or by necessary intendment, 

2. The new law shall not apply to pend- 
ing proceedings if it would prejudicially 
affect the existing substantive rights. 


3. The new law shall apply to pending 
proceeding if such law relates to or affects 
changes only in matters relating to procedure 
or evidence unless the effect thereof would 
be to deprive a person of a vested right. 

(Para 18) 

(D) Constitation of India, Art. 226 (as 
stands after 44th Amendment) — Petition 
filed after commencement of 42nd Amend- 
ment -— Hearing taking place after com- 
mencement of 44ih Amendment — Held, 
Art. 226 as amended by 44th Amendment 
applied. 


Amendment of the articles by the 44th 
Amendment Act — Amounts to introduction 
of new remedy — Petition filed during Arti- 
cle 226 as it stood after the 42nd Amend- 
ment — 44th Amendment coming into force 
2. months thereafter — Held, Art. 226 as 
amended by the 44th Amendment would 
govern the petition as the pending proceed- 
ing had not acquired any finality when 44th 
Amendment came into force —- A law widen- 
ing and enlarging the jurisdiction of a Court 
to award more or better or fuller reliefs 
shall apply to all proceedings pending on the 
date of the commencement of such law, un- 
less on such date the action or the non- 
action or the order assailed or impugned in 
such pending proceeding has, but for such 
pending Brocceosag, become otherwise final. 

(Paras 19, 26) 


(Œ) Constitution of India, Arts. 226, 31, 19 
(1) (© — Government contract — Recovery 
of damages by Government from other ount- 
standing bills of contractor —— Action found 
iicgal —- Writ can issue. 

Where a clause in construction contract 
between Government and a contractor pro- 
vided “a claim for the payment of a sum of 
money arises out of or under this contract 
against the contractor” that expression would 
mean “a -claim for a sum of money which 
is due and payable, i.e. presently recover- 
able” and “a claim for a sum presently due 
and payable by the contractor” and not a 
claim for compensation or damages for any 
breach of contract which has not become 
due and payable by being determined, asses- 


sed and. quantified by a court or other proper 
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authority under and in accordance with the 
procedure established by and under the law. 
Consequently unless such claim is admitted 
by the contractor or adjudicated in appro- 
priate forum in accordance with law if. the 
Government threatens to. recover. such 
amount from the other bills payable to him 
the same would amount to depriving him of 
his property without the authority of law 
and would be violative of Arts. 31 and 19 
(1) ©. Writ petition to prohibit such action 
can therefore be issued. (Paras 11, 34) 


Cases Referred: Chronological Paras 
AIR 1979 SC 1628 l 15 
AIR 1976 Delhi 154 ~- 14, 16, 17 
AIR 1975 SC 266 l 15 
AIR 1975: SC 1331 : 1975 Lab IC 881 15 
AIR 1975 Delhi 27 l : 16, 17 
AIR 1975 Delhi 248 (FB) . 16, 17 
AXR 1974 SC 1265 5, 9, 10, 11, 

12, 13, 17, 28 
AIR 1974'SC 1510 : 1974 Tax LR 1999 33 
AIR 1968 SC 647 12 
AIR 1968 SC 1336 20, 26, 28 
AIR 1966 SC 1953 29, 31 
AIR 1960 SC 655 i 25 
AIR 1957 SC 540 - 27 
AIR 1956 SC 77 ' o 25 
AIR 1956 Punj 174 i i 10 
AIR 1954 Bom 423 i 10 
AIR 1953 SC 278 : 1953 Cri LJ 1116 5 


(1949) 2 KB 481 : (1949) 2 All ER 155: 65 
TLR 379, Seaford Court Estates Ltd. v. 
Asher 5 

AIR 1941 Cal 639 10 

1901 AC 495 : 85 LT 289: 70 LJ PC 76, 
Quinn v. Leathem 12 
P. P. Juneja with A. Moulik, for Petitioner; 

S. R. Sarkar Advocate-General with Anup 

Deb, Standing Counsel, for Respondents. 
ORDER :— The first question that arises 

for determination in this writ petition is 

that, even assuming that the petitioner has 
committed a breach of the contract in ques- 
tion and as such is liable to pay compensa- 
tion to the respondents Union of. India and 
others, whether the respondents can legally 
withhold payment of any sum due to the 
petitioner from the respondents under any 
other contract or contracts between the peti- 
tioner and the respondents and appropriate 
such sums so withheld towards the satisfac- 
tion of its claim for compensation for breach 
of this contract. by deducting such amount 
of claim or portions thereof from the sums 
withheld? ‘If the answer to this question is 
in the affirmative and as such is in. favour 
of the respondents, it will warrant a dis- 
missal of this writ petition. If, however, the 
answer is in the negative and as such is in 





S. Gajinder Singh v. Union of India - 


.F to the petition, informing him 


A I.R. 


favour of the petitioner, even then the fur- 
ther question that would require considera- 
tion is that whether the petitioner can obtain 
any relief in this writ proceeding? Firstly, 
therefore, to the first question and toa- 
short statement ofthe facts of the case, 
which though they lie in a short compass, 
need not be stated in much details and even 
a Skeletal statement thereof will be sufficient 
for the disposal of the present petition. 

2. The petitioner submitted tender for 
the contract works being construction of 
provision of deficit O. T. M. Accommoda- 
tion at Darjeeling and his case is that as at 
the time of the submission of the tender, 
the amendments made subsequently to the 
invitation of the tender by the respondent 
No. 2 were not known or made known to 
him, he, by his letter being Annexure B to 
the ‘petition, cancelled and revoked such 
tender. The case of the respondents, how- 
ever, is that the tender of the petitioner was 
duly accepted without giving any effect to . 
the alleged subsequent amendments and 
that as the petitioner failed to sign the Work 
Order and to take over the site-and to com- 
mence the work in spite of repeated re 
minders and requests, the contract was can- 
celied by the respondent No. 2 by his letter 
dated 22nd Oct., 1978 vide Annexure XIX 
to the respondent's affidavit-in-opposition. 
The petitioner admits the receipt of this let- 
ter in para 10 of his petition and states fur- 
ther that thereafter he received another 
letter dated 16th March, 1979 being Annex- 
ure E to his petition, asking him to deposit 
Rs. 4,44,000/- for the alleged extra cost of 
completion of the contract and that when 
he requested the respondent No. 3 for pay- 
ment of amounts payable to him in respect 
of and under other contract works, he re- 
ceived the letter dated 26th March, 1979 
from the respondent No, 3, being Annexure 
“that the 
recovery to the tune of Rs. 4.44 lakhs has 
been indicated by the Chief Engineer, Ben- 
gal Zone (respondent No. 2) under his tele- 
gram dated 07 Mar 79” with an endorsement 
thereon to the respondent No, 2 intimat- 
ing him that no payment would be made to 
the petitioner till further orders from 
respondent No. 2 and that “a ` recovery to 
the tune of Rs. 4.44 lakhs has been noted”. 
The other document, which requires to 
referred at this stage to complete the narra 
tion of facts necessary for the present pur 
pose, is the letter from the respondent No. 
to the petitioner dated 13th May, 197 
which has been filed’ by the respondents 


Annexure XXII to their affidavit, informin 
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the petitioner that the work was being com- 
pleted at his risk and cost and the addi- 
tional cost involved was Rs. 4,44,000/- and 
as the petitioner failed fo ‘deposit the 
amount, though directed to do so by An- 
nexure E to the petition, “the money is be- 
ing recovered from any payment due to 
you” (i.e. the petitioner). Can the respon- 
dents do so? Can they withhold payment 
of amounts due to the petitioner under 
other contracts and recover therefrom their 
alleged claim under this contract? If they 
can, the petition shall fail; but if they can- 
not, this petition should succeed, unless the 
extent of powers under Art. 226 is not wide 
enough to include the power to award such 

a relief. 

3. Mr. Juneja, learned Counsel for the 
petitioner, has submitted ‘that though the 
case of the petitioner is that he having with- 
drawn and-revoked his tender, the respon- 
dents could no longer accept the same and 
thus make it a concluded and binding con- 
tract and that there being no contract, the 
purported cancellation thereof by the re- 
spondents and their withholding the pay- 

_ ment of amounts due to the petitioner under 


other contracts and their recovery or at- `’ 


tempted recovery from such amounts of 

their alleged claim against the petitioner 

under this contract can have no legal basis. 
| But Mr. Juneja has, however, submitted 

that he is not pressing before me for deci- 
| sion in this proceeding any of the questions 
as to whether there was a contract or whe- 
ther the petitioner committed any breach 
thereof or whether the contract was ‘Tightly 
cancelled, as determination of these ques- 
tions will involve disputed questions of 
facts, not determinable in a proceeding 
under Art. 226. Mr. Juneja has accordingly 
submitted that, even assuming that there 
was such a contract and that it was broken 
by the petitioner and as such the respon- 
dents may have a claim for compensation 
against the petitioner for such breach, as al- 
leged, still the respondents cannot have any 
right or authority to withhold the amount 
due from the respondents to the petitioner 
under other contracts and proceed to re- 
cover their alleged claim from such amounts, 
unless such claim is admitted by the peti- 
tioner or adjudicated by a Court or other 
proper authority according to proceeure 
established by law. 

4. The learned Advocate-General,. appear- 
ing for the respondents, has, however, con- 
tended that the respondents have full right 
nd authority to do so on their own under 
e powers conferred by Cl. 67 ofthe Gen- 
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eral Conditions of Contracts (Military Engi- 
neering Services) I. A. F. W. 2249. It is, 
it may be noted, common ground that if I 
am to proceed, as I have been invited to, 
on the assumption that there was a contract 
between the parties giving rise to the alleg- 
ed claim by the respondents, the terms and 
conditions of the said General Conditions 
of Contracts would apply to the contract. 
Let me, therefore, consider as to whether 
the -provisions of Cl. 67 have conferred such 
wide powers on the respondents as claimed 
by the learned Advocate-General for the 
respondents or whether the apparently wide 
amplitude of powers, seemingly to flow 
from the said clause, is really not that wide, 
as submitted by the learned Counsel for the 
petitioner. The relevant portions of Cl 67 
Tead as under: 


“67. Recovery from Contractor— When- 
ever any claim for the payment of a sum 
of money arises out of or under this con- 
tract against the Contractor the same may- 
be deducted from any sum then due or 
which at any time thereafter may become 
due to the Contractor under this or any 
other contract with the Government or from 
any other sum due to the Contractor from 
the Government (which may be available 
with Government) or, from his Security 
Deposit or. Security Bond Amount; or he 
shall pay the claim on demand. Any 
amount due to the Contractor under this con- 
tract may be adjusted against any amount 
then due or which at any time thereafter 
become due from him to the Government 
on any other contract or account whatso- 
ever or withheld pending finalisation and 
fixation of any claim against the Contractor.” 


5. The second sentence of Cl. 67, as 
quoted above, is not very material in the 
present case as it only provides that if any 
amount is due to the contractor under this 
contract, the same may be adjusted against 
any amount then due from and payable by 
the contractor to the Government on or 
under any other contract or on any other 
account whatsoever, and it is nobody’s case 
that any amount was payable to the peti- 
tioner under this contract and the same 
was adjusted or sought to be adjusted to- 
wards any amount due from and payable 
by the contractor to the Government under 
any other contract or on any other account. 
The case for my consideration is just the 
reverse, the question being if the petitioner 
is liable to pay compensation for breach of 
this contract in question, whether the 
amounts due and payable to him by the re- 
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spondents under other contracts can be 
adjusted against such claim for compensa- 
tion under this contract. .The learned. Ad- 
vocate-General, while conceding that the 
second sentence, as noted above, may not 
authorise and empower the respondents to 
do what they have done or attempted to 
do in the present case, has submitted that 
the first sentence undoubtedly confers on 
the respondents such authority and power 
in the clearest possible terms. On a read- 
ing of the first sentence, as quoted above, 
one may agree with the learned Advocate- 
General that according. to the plain and 
ordinary. meaning of the words of the first 
sentence, the respondents were authorised 
and empowered or were intended to. be au- 
thorised and empowered to deduct their 
claim under this contract from the amounts 
payable by the respondents to the petitioner 
under any other contract or contracts. But 
Tennyson’s classical - expression, namely, 
“Words, like mature, half reveal and half 
conceal the soul within”, is very often 
demonstrated in the Courts of Law, where 
ordinary words, whether in Statutes or other 
instruments are made to bear extraordinary 
meaning by extracting or professing to ex- 
tract therefrom their supposed true intent 
or their half-concealed souls. Or, who 
knows, the reason may be otherwise and 
may be, as an eminent Indian Judge (Vivian 
Bose, J. in Seksaria Cotton Mill’s case, AIR 
1953 SC 278.at p. 281) has put it, that “it 
is not till one is learned in the law that subt- 
leties of thought and bewilderment arise at 
the meaning of plain English words which 
any ordinary: man of average 
not versed in the law, would have no diff- 
culty in understanding”. (Underlining mine). 
Be that as it may, sitting, as I now. do, as 
a Judge in a Court of Law, I must go by 
the views of the learned and the versed in 
law and, therefore, I will have to try to 
ascertain what the words in the first sen- 
tence should mean according to those views. 
I say “should mean”, because in my view, 
and this I say with very great respect to 
them who claim or profess to interpret 
words, whether in Statutes or in other in- 
struments, no one except the authors there- 
of can with certainty say what was. really 
meant by a word or set of words and all 
that one can say, however learned or well- 
versed he may be in the art of interpreta- 
tion, is what it should mean according to 
him in the given context. As we all know 
and as has also been pointed out. by 
Bhagwati, J. in Raman Iron Foundry’s case 


(AIR 1974 SC 1265-at p. 1270), to which 
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I shall have to refer in some, details. herein- 
after, “language is at best an.: imperfect 
medium of expression”. I. am tempted to 
quote the observations of -Lord Denning (in 
Seaford Court Estates Ltd. v.. Asher (1949-2 
KB 481) quoted in his “Discipline of., Law” 
at page 12) to the effect that “the English 
language is not an instrument of mathema- 
tical precision” and “our. literature would- 
be much the poorer ifit were”’.. The .learn- 
ed Lord proceeded to observe that it would 
certainly save the Judges trouble if instru- 
ments were drafted with divine prescience 
and perfect clarity, but. in the absence of it, 
a Judge cannot simply fold his hands and 
blame the draftsman but must set. to. work 
on the constructive task of finding the true 
intention and, if necessary, supplement the 
written words so as to give “force ane life” 
thereto. 


6. The first sentence in CI. 67, as quoted 
hereinbefore, shall come into operation only 
when “any claim for the payment ọf a sum, 
of money arises out of or under this con- 
tract”, As already noted, Mr. ‘Juneja, the 
learned Counsel for the petitioner, has con- 
tended that such a claim, in order to attract 
the operation of Cl. 67, must be one which 
is admitted by the. petitioner, or if not 
admitted, is adjudicated by a Court or other 
authority according to procedure | established 
by law, while the learned Advocate- General 
has submitted that any claim for, money by 
the respondents against the petitioner, _ if it 
arises out of or under this contract, is suffi- 
cient to justify the respondents acting on 
their own in accordance with the proyisions 
of this clause and it is not necessary to have. 
such claim determined and quantified accord- 
ing to the legal process, even if the claim is 
not admitted by the petitioner and the learn- 
ed Advocate-General has further submitted 
that if it ig held that such determination and 
quantification is still necessary before. Cl. 67 
can be allowed to operate, the provisions of 
the clause would become redundant and 
otiose. I have heard both Mr. Juneja and 
the learned Advocate-General at great length 
and have also considered the written argu-. 
ments filed by both of them and, for the 
reasons mentioned hereinafter I feel that I 
will have to hold the first sentence of Cl. 67 
can operate only when the claim ofthe re- 
spondents is admitted and undisputed or, is 
adjudicated, determined and assessed by a 
Court or other proper authority according 
to procedure established by law. 


7. It is now fairly established that tw 
principles of natural justice, epigrammatical 
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ly enshrined in the two maxims, namely, 
“Nemo Debet -Esse Judex’ in Causa Propria 
Sua” and “Audi Alteram Partem”, must, if 
and whenever possible, inform every legal 
itransaction, statutory or contractual and 
|jmust' be allowed to operate in every field, 
unless their operation is ruled out by ex- 
press proclamation or irresistible implication; 
and that if the words or expressions used 
in any instrument, public or private, statu- 
tory or contractual, are capable of being 
‘construed in two ways, one conforming 
[with and the other conflicting with the rules 
of natural justice, the Courts must accept 

be construction which will be in consonance 
with such rules. 

8 As already noted, Cl. 67 (first sen- 
tence) will operate only when “a claim for 
the payment of a sum of money arises out 
of or under this contract against the con- 
tractor”. According to the respondents and 
the learned -Advocate-General appearing for 
hem, the relevant clause should be inter- 
preted to mean that it is for the Government 
o determine that there is a claim and that 
it arises out of or under this contract and 
that it is against the contractor and in 
favour of the Government and that it is for 
the Govt. to quantify the claim and to pro- 
reed to recover the amount, so determined 
and quantified, from any other sum due and 
payable to the contractor under this or any 
other contract with the Government or any 
ther sum due to the contractor from the 
overnment. Ag I have already noted, the 
words of the first sentence of Cl. 67 are 
apable of being construed in that manner 
ccording to the ordinary or natural mean- 
mg of those words. According to Mr. 
uneja, however, the provisions of the first 
entence of Cl. 67 only provide for an easy 
nd expeditious mode of recovery of the 
laim of the Government from the money 
ayable by the Government to the con- 
actor under this or any other contract or 
n any other account, but the expression 
laim” in the relevant context cannot mean 
claim made and decided and assessed by 
ne Government unilaterally and on their 
wn but must mean a claim, which, if not 
mitted by the contractor, has been deter- 
ined and assessed by a Court or other 
oper authority according to procedure 
tablished by law. I also feel that it is also 
pssible, at least it is not impossible, to 
ynstrue the relevant words in that manner. 
ow the construction put forward by the 
arned Advocate-General, whereunder the 
overnment would be authorised to decide 
d determine everything about its „own 
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claim and its recovery will be ‘inconsistent 
with the principle “Nemo Debet Esse Judex 
in Causa Propria Sua”, that is, no one 
should be Judge in his own ‘cause and that 
construction would also enable the Govern- 
ment to.do so on their own without hearing 
the contractor, which will again be- incon- 
sistent with the other principle,’ “Audi Alte- 
ram Partem”, that is, hear the other party 
before he is affected or otherwise condemn- 
ed, while the construction put forward by 
Mr, Juneja whereunder the Government 
would be entitled to proceed under this 
Cl. 67 to recover as their -claim only such 
amount, as will be determined and decided 
by a Court or other proper authority under 
the procedure established by law, will be 
perfectly consistent with the abovenoted 
principles and, therefore, according to the 
well-established canon of construction, point- 
ed out hereinbefore, I must accept the latter 
interpretation. As I understand it, if a 
power has been conferred by any _instru-| 
ment, whether statutory or contractual or 
otherwise, and such power appears to be 

uncontrolled, unrestricted, unfettered and 
unconfined; the Courts should readily pro- 
ceed to have such power “canalised within! 
banks” of the rules of natural justice to, 
“keep it from overflowing”, unless such 
forensic embankment is clearly ruled out by! 
anything contained in the instrument, Rei 
pressly or by irresistible implication. 


9. I also feel that the decision of the 
Supreme Court in Union of India v. Raman 
Iron Foundry (AIR 1974 SC 1265) would 
also support the latter interpretation though, 
as pointed out by ‘the learned ` Advocate- 
General, the wordings of the relevant provi- 
sions of the clause which fell for considera- 
tion in that Supreme Court case and those 
of Cl. 67 of this case are not similar and 
because of the dissimilarities, I. was inclined 
to think at one stage that the. said decision 
should not be used. as an authority for the 
construction of the relevant provisions of 
Cl. 67. The relevant provisions of the con- 
tract in that Supreme Court case, being 
Cl. 18, were as hereunder: 

“18. Recovery of Sums due: 

Whenever. any claim for the payment of 
a sum of money arises out of or under this 
contract against the contractor, the purchaser 
shall be entitled to recover such sum by 
appropriating in whole or in part, the secu- 
rity, if any, deposited by the contractor, and 
for the purpose aforesaid, shall be entitled 
to sell and/or realise securities forming the 
whole or part of any such security deposit. 
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In the event of the security being insuff- 
cient, the balance and if no- security has 
been taken: from the contractor; the | entire 
sum recoverable. sħal be recovered) by ap- 
propriating any sum: them due or which at 
any’ time: thereafter may become’ due. to: the 
contractor under the contract. or any other 
contract with the purchaser or the Govern- 
ment or any person contracting through: the 
Secretary. If such sum. even. be not suff- 
cient to. cover the full amount recoverable, 
the: contractor shall! on demand pay to. the 
purchaser the balance remaming due”. 
(Emphasis supplied.) 


10. It. should. be noted that the apening | 


words;, namely. “Whenever any claim for the 
payment of a sum of money arises out 
of or, under this. contract. against the con- 
‘tractor”,,in; CL £8 in Raman Iron Foundry’s 
case: (AER. 1974. SC. 1265) and CL 67 in the 
present case are absolutely similar and the 
said words. have beem construed by the 
Supreme Court in. the aforesaid case to 
mean. “a claim. for a sum. which is due and 
payable, i.e.. presently recoverable” (p..1271) 
and. “a. claim for a. sum presently due and 
payable by, the contractor” (page 1272). and 
it was. observed. (page 1273), appraving two 
English decisions and: the. decisions of the 
Calcutta. High. Court in. Tabed Sheikh vw: 
Taher. Mallick. (AIR. 1941 Cal 639). of the 
Bombay High: Court in Iran and Hardware 
(India) Co, v. Firm Shamlal & Bros. (AIR 
1954 Bom: 423). and. of the Punjab High 
Court in S. Milkha. Singh w. M.. K. Gopala 
Krishna. Mudaliar (AIR 1956. Punj: 174), 
that. a sum. does, net become due and. pay- 
able for. any claim for compensation of 
damages: for any breach. of contract unless 
fhe. same has. been, determined. and assessed 
under and. in. accordance with the. procedure 
established. by law. 


If. Ht is no doubt true that the words 
“gums due’” or “remaining due’, which have 
Been used in the heading and in the body 
towards fhe end’ of CE T8, quoted’ above, 
have not Been so used in CE 67 in the pre- 
senf case: It is also no doubt true that the 
Supreme Court has taken. the said? words im 
the heading as well as in the body into 
very. important and effective consideration 
and has avowedly read’ the entire Ch 18 “as 
a whole, each part throwing light om the 
other” and fias construed it “in afl its parts 
and’ in its. proper contextual setting”. That 
is, if T may say with respect; haw words; 
whether im a statute- or im a contract, are to 
be read’ and construed and they are to be 
construed’. not’ in isolatfon divorced’ from 
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the: context, buf-in the contextual setting. 
But there are sufficient indications in the 
judgment fi Raman Iron Foundry’s case fo 
show that though the Supreme Court has 
taken into very important: consideration the 
existence. of the expressions “sums due” 
and “remaining due” in the. heading and in 
the body of CE 18; while: construing the 
words “whenever any claim for the pay- 
ment of a sum of money arises out of of 
under this contract against. the contractor”, 
the said! words: would’ have been so com 
strued' ever without the aid of those twa 
expressions, which only lent further assu 
ance and support: to the construction of 
those words to which they would have been 
subjected to even otherwise. As will appear 
from the observations made im that judg 
ment (pages £271 and: 1272), after noticing 
the heading “Recovery of sums due” and 
observing that according to the heading 
Clause If would apply to-a sam due, mean 
ing thereby “a sunr for which there is an 
existing obligation to pay in praesenti, of 
in other words, which is: presently payable” 
the Supreme Court, while proceeding te 
consider the import of the: words “whenever 
any claim for the payment of a sum of 
money arises out of or under this: contract 
against the contractor” in the body a 
Clause 18, has observed (page 127}, Para 8 
that “the Iangnage used Ar the Body of CL F4 
also supports the view that it is with re 
covery’ of sums: presently due and payable 
by the contractor to the purchaser that thi 
clause deals” and that “CYT. [8 does not la 
down the substantive rights and obligatio 
of the parties under the contract’? but “ 
merely: intended to provide a mode of re 
covery of a claim arising out of or unde 
the contract’. And after’ construing th 
words “whenever any claim etc” in th 
manner as- statedi above, the Supreme Com 
has proceeded to» observe (page 1272). th 
the view’ it has taken about the constructio 
of the: aforesafd words. also “becomes È 
resistible when. we consider the last word 
of CI. 18 namely; ‘the contractor shall. o 
demand pay to the purchaser’ the balang 
remaining dae’ which clearly postulate th: 
the reference in the clause is to a sum pr 
sently due and payable by: the contractor 
the purchaser” (Underlining mine). It 
therefore, possible to conclude, which 
hereby do, ‘that the Supreme Court wou 
have construed’ the words “whenever ar 
claim for the payment. of a sum of mom 
etc.” im the same way as it has done eve 
without the aid of the said’ two. expressio 
“sams due” and “balance remainmg du 
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in the heading anil the body of the clause 
‘and the said two expressions ‘only Jend fur- 
ther assutance and support to such ‘com 
struction and I will, therefore, regard ‘this 
Raman Iron. Foundry’s case :as ‘an authority 


for holding that the words “whenever any ' 


claim for the payment of a sum of money 
pete” in CL 67 af the ‘contract in the pre- 
sent case also mean “a claim for a sum of 
imoney which is due and payable, i.«e., pre- 
senily recoverable” and “a claim fer a sam 
presently due and payable by the contractor” 
and not a claim for compensafion ar 
damages for any breach of contract which 
has not became due and payable iby being 
determined, :assessed and aqnantified. by a 
Court or other proper authority under and 
in accordance with the procedure establish- 
ed by and under the law. 
12. The learned Adyocate-<General has 
ery strongly contended that in view of the 
dissimilarities in fhe wordings in Cl. 18 of 
Rihe contract in Raman Iron PRoundry’s case 
(AIR 1974 SC 4265) and CL 67 in íhe pre- 
Ben case and, in particular, in view of the 
presence of fhe expressions “sums due” and 
Pm daning due” in the former and the 
absence thereof in ithe latter, fhe decision 
m Raman tron Foundry’s case cannot be 
egarded as an authority for the construction 
of OL 67 in this case. I have already dis- 
assed mm extenso fhe process of my reason- 
ng for fallowing the said Supreme ‘Court 
Hecision æ an authority far ‘construing 
67 in this case. And I would nly add 
hat even if for fhe dissimilarities as noted 
tbove, the decidendi and dhe ratio in Raman 
on Foundry'’s case are not to be regarded 
direct authorities for the ‘construction of 
his Cl. 67, the logical conclusions from the 
atio and the rensonable inferences. or 
ductions therefrom ‘are clear enough to 
pply m the construction of ‘Cl. 67, A re- 
nember that Lord Halsbury in Quin v. 
cathem (1901 AC 495) wbserved that: “a 
ase iS an authority for what it actually 
ecides” and is not an authority for ‘what 
may seem fo logically follow from” the 
Woservations made therein and I know ‘that 
hese Observations have been ‘quoted with 
pproval by a unanimous Bench of ‘the 
preme Court, speaking through Hegde, J., 
Stafe of Orissa v. Sudhansu Sekhar Misra 
ATR 1968 SC 647 at pp. 651-652). 1, how- 
rer, thought that the Courts which are 
Hliged to follow the law declared by the 
mpreme Court as binding, shonld: treat a 
cision of the Supreme Court as an auth- 
ity not only for what it declares or decides 
express enunciation but also for what 
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follows from. such declarations ‘by clear im- 
plication by way of logical ‘deduction. d 
found it rather difficult to understand as to 
how, -as a Court subordinate- to the Supreme * 
Court and mandated by Art. 141 of. tthe 
Constitution tto follow ‘the flaw declared by 
it, I could refuse to follow ‘the clear dogi- 
cal conclusions from the observations in a 
Supreme Court decision ‘on the theory that 
a case is mot an authority ‘for what “may 
seem ‘to logically follow” ‘therefrom, so long 
Article 141 would continue ito exist ‘or the 
system of justice in this country continues 
to be precedent-bound, as dit ds mow. i 
thought that mot only as a matter of judi- 
cial ‘propriety and decorum, ibut ‘also in 
order to make the daw of the land uniform, 
as far as possible, the Courts were to fol- 
low not only the actual decision of the 
apex Court, but also all Ipgical conclusions 
therefrom und Iwas afraid, that the utb- 
erity of the decision of tthe «apex Court 
might often be bereft of much of its auth 
arity and wtiltty if the clear logics] conclu- 
sias therefrom are excluded. And I would 
sE Hke to think ‘that even df clear logical 
conclusions from the observations iin the 
decisions of the ‘Supreme ‘Court, though 
flowing irresistibly therefrom, are not bind- 
ing on :me, I should prefer ito be bound 
thereby, as far as I can, m order to reach 
vur cherished goal of wnifommity of Jaw. 
Tt may be possible for the Supreme Court, 
in its judicial wisdom, to ignore the Jogi- 
‘al conclusions from its own ‘decision and 
to label them as devoid of authority, as has 
been done by it :in the said Sudhansu Sekhar 
(Misra’s case; but it may not, I am afraid, 
be an act of propriety for fhe ‘Courts :stib- 


ordinate ‘to the Supreme Court to refuse to 


follow and ignore clear logical conclusions 
from the observations tin ‘Supreme ‘Court 
decisions. For ‘hat will really ‘be a step 
towards fhe proposition that such Courts are 
not also ‘bound iby the ‘obiter dicta -of th 
Supreme Court; we have not, I think, come 
to that position ‘and the position is just the 
contrary. Anyway, what may become the 
superior may not and often does ‘not become 
a subordmate. 

13. .Therefore, on my own reading of 
Cl. .67 in this case, as quoted ‘above, in ac- 
cordance ‘with the rules of natural justice 
and also reading ‘the same in the flight of 
the observations :of the Supreme ‘Court in 
Raman Tron Foundry’s case, I come to the 
conclusion that the said ‘clause does not lay 
down the ‘substantive rights and obligations 
of the parties under the contract ‘but merely 
provides a mode ef recovery by the Govern- 
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ment of its own claim against the contractor 
from any amount due to the contractor 
from the Government under any contract; 
but such a claim must be for a sum pre- 
sently due from and payable by the con- 
tractor and must, unless admitted by the 
contractor, be determined and assessed by 
a Court or other proper. authority. ` under 
and in accordance with the procedure estab- 
lished by law. And in that view of . the 
matter, I must hold that thé respondents 
cannot, under the terms of Cl. 67, recover 
their alleged claim against the petitioner 
from any amount due from and payable by 
the respondents to the petitioner under any 
other contract or on any other account, in 
the manner in which the respondents have 
proposed or proceeded to do so {vide their 
Annexure XXII, dated 13th May, 1979), 
unless such claim is admitted by the peti- 
tioner or adjudicated by a Court or other 
proper authorities under and in accordance 
with the procedure established by the law. 

14. This brings to the question as to 
whether the petitioner can have his remedy 
in a writ proceeding under Art. 226 of the 
Constitution. The learned Advocate-General 
has very strongly urged that even if the re- 
_spondents are recovering or are attempting 
to recover their claim under this contract 
from the amounts due and payable to the 
petitioner under other contracts without any 
justification or authority that would at most 
amount to non-payment of amounts due 
under those other contracts and as such 
would amount to a breach of such con- 
tracts, but no remédy lies for a breach of 
contract in a writ proceeding under Art. 226 
of the Constitution, particularly after its 
amendment by the Constitution (42nd 
Amendment) Act, 1976. The learned Ad- 
vocate-General has contended that as the 
present writ petition was filed on 7-6-79, 
when the provisions of Art. 226 stood 
amended and very “much circumscribed by 
the aforesaid Amendment Act of 1976, it 
would, throughout its career be governed 
“by such amended provisions, even though 
the said: Article was again’ amended by the 
Constitution (44th Amendment) Act, 1978, 
with effect from - 1-8-1979, restoring thereby 
the Cl. (1) of Art. 226 to its former posi- 
tion obtaining before the 42nd Amendment. 
The learned Advocate-General has also con- 
tended that even if it is held that the- provi- 
sions of Art. 226, as- amended by. the Con- 
stitution (44th Amendment) Act; 1978; hav- 
ing come into operation during the pendency 
of this writ petition, should thereafter govern 
the present proceeding, the -petitioner still 
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can have no remedy in this proceeding as it 
is a settled law that a right arising or flow- 
ing from a contract cannot be enforced by 
a writ petition under the provisions of- Arti- 
cle 226 as it stood before the 42nd Amend- 
ment Act, 1976, or as it now stands restor- 
ed after the 44th Amendment Act, 1978. 
The learned Advocate-General’ has, in sup- 
port of his contention, mainly relied on the 
Division Bench decision of the Delhi High 
Court in Niranjan Lal Dalmia v. Union of 
India (AIR 1976 Delhi 154) which, accord- 
ing to him, has stated the latest position in 
law on the subject, after considering various 
Supreme Court and other High Court deci- 
sions and the facts whereof, according to 
him, are similar to the facts of the presen 
case, . l 


15. The law relating to the position of 
the Government in respect of contracts en 
tered into by it with private parties has 
undergone revolutionary changes. It wag 
once thought that in matters relating to 
contract, the Government is as free as any 
free individual and that though Article 298 
specifically provides that “the executive 
powers of the Union and of each State shalj 
extend to the ...... sesers seses making o 
contracts for any purpose”, yet, as pointed 
out in the said Delhi case (at p. 156), “it 
carrying on these activities, the Governmen 
would be on the same level as any othe§ 
person” except that the formalities relating, 
to the names of the parties and the execu 
tion thereof, as prescribed by Art, 299, 
to be complied with. But aş will’ appes 
from the decisions of the Supreme Cour 
from 1975 and onwards, e.g., in Erusiz 
Stat 
of West Bengal (AIR 1975 SC 266), Shukh 











dev v. Bhagatram (AIR 1975 SC 1331) an 


Ramana Dayaram Shetty v. Internation 
Airport Authority (AIR 1979 SC 1628), th 
recent trend is otherwise and it is now la 
down that “the Government is not an 
should not be as free as an individual” an 
that “whatever its activity, the Governmes 
is still the Government”. In Erusian Equi 
ment and Chemicals Ltd. v. State of We 
Bengal (AIR 1975 SC 266), it was argue 
for the Government that no person . has 
right to enter into contractual relationsh 
with the Government and the Governmer 
like any other private individual, has . 

absolute right to enter into contract . wi 
anyone it pleases. But it was held by ti 
unanimous Court, speaking through Ra 
C. J., that the Government is stil a Go 
ernment when it enters into. contract 
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when it is administering largess .and that 
“the State need not enter into any contract 
with anyone, but if it does so, it must do 
so fairly without discrimination and with- 
out unfair procedure” (page 269) andin that 
case “a citizen has a right to claim equal 
treatment” (page 268). 


' 16. Be that as it may, it should be noted 
that even otherwise, the actual decision in 
Niranjan Lal Dalmia’s case (AIR 1976 
Delhi 154), cannot apply to the facts of this 
case because, as pointed out in that judg- 
ment (at p. 157, para 8), it was “made clear 
that the damages claimed from the peti- 
tioner were neither being appropriated nor 
recovered from other amounts admittedly 
payable by the Government to the peti- 
tioner”. (Underlining mine). It was pointed 
out (atp. 158) by Deshpande, J. (as his Lord- 
ship then was) in that case that there is a 
“distinction between mere withholding of 
money and recovery of the claim of the 
Government from such money by adjust- 
ment or appropriation” and that (at 160) 
“it is arguable that if the Government at- 
tempts to recover the property of the- peti- 
tioner without justification in satisfaction of 
a wrong claim made by the Government 
against the petitioner, then the petitioner 
may be able to maintain a writ petition to 
get the action of the Government quashed”. 
In Marwar Tent Factory v. Union of India 
(AIR 1975 Delhi 27), it was held by a Divi- 
sion Bench (at p. 36) that “if the dues are 
simply withheld for any reason, right or 
wrong, . normally a Writ Court 
may not grant a writ directing payment’, 
but it was pointed out by the Division 
Bench that it was “not a case of mere with- 
holding” and the writ was granted. And 
Deshpande, J., observed in Niranjan Lal 
Dalmia’s case (at p. 160), that the Court in 
Marwar Tent Factory’s case “would not 


have entertained the writ petition if the 
impugned action of the Government con- 
sisted merely in the withholding of the 


money admittedly payable to the contractor 
as distinguished from’ the recovery of the 
disputed claim of the Government from the 
contractor”. The Division Bench decision 
in Marwar Tent Factory’s case, relied on 
by Mr. Juneja, and also the observations 
quoted above in the Division Bench decision 
in Niranjan Lal Dalmia’s case are, there- 
ore, to my mind, authorities for the propo- 
ition that if the respondents have merely 
ithheld the payment of the amounts due 
o the petitioner in respect of and under 
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other contracts, that would only amount to 
a breach of a contract for which a writ 
shall not lie; but if the respondents have not 
merely withheld the payment due to the 
petitioner, but have also recovered or at- 
tempted to recover and adjust therefrom 
their alleged claim against the petitioner 
under this contract, a writ would lie for 
quashing such action. To the same effect 
is the decision of the Full Bench of the 
Delhi High Court in Mohan Meakin Brewe- 
ries v. Union of India (AIR 1975 Delhi 248), 
where Tatachari, C. J. speaking for the Full 
Bench consisting of himself and also Desh- 
pande and Yogeshwar Dayal, JJ., who con- 
stituted the Division Bench in Niranjan Lal 
Dalmia’s case observed (at p. 257) that the 
action of the Government in recovering the 
amount or in adjusting or appropriating 
the same is dehors the terms of the -con- 
tract and since it is not covered by the terms 
of the contract and the contract does not 
give the Government any such power of 
recovering any claim, decided and assessed 
by itself, from the other amounts due and 
payable to the contractor under other con- 
tracts, the action of the Government is to 
be regarded as an illegal exercise of its ex- 
eculive power against which a writ petition 
would be maintainable. 


17. It should be noted that in all these 


three Delhi cases, namely, Marwar Tent 
Factory’s case, Niranjan Lal Dalmia’s case 
and Mohan Meakin Breweries’ case, the 


clause of the contract which fell for consid- 
eration was Cl, 18 of the General Conditions 
of Contract, which also fell for consideration 
in the Supreme Court case in Union of 
India’ v. Raman Iron Foundry (AIR 1974 
SC 1265) and which has been quoted here- 
inabove while discussing the said Supreme 
Court case. I have already held that both 
on principles of construction according to 
the rules of natural justice as well as on 
the authority of the said Supreme Court 
decision in Raman Iron Foundry’s case, con- 
struing Clause 18 as aforesaid, the relevant 
Clause 67 of the General Conditions of Con- 
tract in this case has got to be construed to 
have conferred powers on the Government 
to recover its claim against the contractor 
from the amounts due and payable to the 
contractor under other contracts, only when 
such claim is admitted by the contractor or 
is adjudicated by a Court. or other proper 
authority according to the procedure estab- 
lished by law and, therefore, the action of 
the respondents in recovering or attempting 
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to recover its alleged claim against the peti- 
tioner, which is neither admitted by the peti- 
tioner nor adjudicated under legal process, 
from the other dues payable to the petitioner 
under other contracts, is not a mere breach 
of the contract but something which is de- 
hors the terms of the contract and, there- 
fore, as held in the aforesaid three Delhi 
cases, such action must be regarded to be 
: justiciable in and amenable to writ jurisdic- 
tion under Art. 226 of the Constitution. 


18. The learned Advocate-General has, 
however, contended that all the aforesaid three 
= Delhi cases were decided under the provi- 
sions of Article 226, as it stood prior to the 
’ Constitution (Forty-Second Amendment) Act, 
-1976, when the powers conferred thereunder 
were very wide, But by the amendments in- 
troduced. by the. said 42nd Amendment, the 
“powers were limited and circumscribed: to a 
.great extent and the learned Advocate-Gene- 
tal has contended that the present petition 
having been filed on 7-6-1979, when the said 
Amendment was in force, must be governed 
by the provisions of Art. 226 as amended by 
the said, 42nd Amendment, even though by 
the Constitution (Forty-Fourth Amendment) 
Act, 1978, the relevant provisions of Arti 
cle 226 (1) have been restored to their former 
position with effect from 1-8-1979, by S. 30 
thereof. - This, therefore, brings me to one 
of the oldest questions in the reali of the 
interpretation of Statutes, namely, if. a law 
is changed during the pendency. of a pro- 
ceeding, whether such proceeding would at- 
tract or be affected by such change of law? 
As is ‘expected, authorities on this question 
are legion but it is not necessary to cite or 
_ refer to those number-less authorities for my 
present, purpose as the following proposition 
may, in my view, be taken to be well- 
settled :— i 
“ (1) the new law shall apply to pending 
proceeding if such law unmistakably mani- 
fests its intention to that effect by express 
enactments or by necessary intendment;. 

(2) the new law shall not apply to pend- 
ing proceedings if it would prejudicially 
affect the existing substantive rights; l 

(3) the new law shall apply to pending pro- 


ceedings, if such law relates to or affects ` 


‘Ichanges only in matters relating to procedure 
jor. evidence, unless the effect thereof would 
- [be to deprive a person of a vested right. 


19. Now, as pointed out in Halsbury's 
Laws..of England (Simonds Edition Vol, 36, 
pages 426-427), “legislation increasing the 
jurisdiction of particular Courts by empower- 
ing them to a matters promouly: re- 
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mediable in other Courts is prima facie ap- 


plicable to existing, as well as future causes 


of action” and that “provisions introducing 
new remedies have been classed with provi- 
sions as to procedure for the purpose of the 


tules relating to retrospective effect, so that 


they are prima facie applicable both to pro- 
ceedings subsequently commenced in respect 
of existing causes of action and to existing | 
proceedings, whether. pending before a Court 
of first instance or an appellate tribunal”. 
There can be no doubt that the latest amend- 
ment of Art. 226 by the Constitution (44th 
Amendment) Act, 1978, has increased the 
jurisdiction of writ Courts by empowering of 
re-empowering them to determine matters 
which were not determinable by such Courts 
under the previous amendments introduced 










































were, therefore, “previously remediable in 
other Courts” and has thus introduced “new 
remedies” in respect of those matters. And, 
therefore, on the principles noted above, the 
provisions of the latest amendment of 1978, 
though introduced about two months after 
the present proceeding has been instituted, 
should apply to the present proceedings. 


. 20. The learned Advocate-General has 
mainly and very strongly relied on the un- 
animous decision of the Seven Judge Bench: 
of the Supreme Court in Keshavlal Jethalal 
Shah v. Mohanlal Bhagwandas (AIR 1968 


the amendments introduced in Art. 226 by 
the 44th Amendment Act of 1978 shall not 
apply to this proceeding pending on the date 
of the commencement of those amendments 
as, according to him, it has been laid down 
in that decision that amendments conferring 
wider jurisdiction on Courts cannot apply to 
pending proceedings unless there are express 
provisions to that. effect. But it appears to me 
that far from being an authority on that 
question, as contended by the learned Advo- 
cate-General, the decision has- expressly left 
that question open and undecided. As very 
strong reliance has been placed by the learn- 
ed Advocate-General on this decision, I pro- 
pose to discuss the same in some details. 


21. In that case, a suit for ejectment and 
other reliefs under the provisions of the 
Bombay Rents etc. Control: Act, 1947 was 
filed by the respondent on 22-7-1958 and w 
dismissed by the trial Court on 28-10-1961 
and the first appellate Court confirmed 
same on 25-10-1963. Under the provisions o 
the aforesaid Act, as it then stood, no fur 
ther appeal lay, and accordingly the respon: 
dent filed revision in the High Court of Guja: 


1981 
rat against . the appellate judgment undét the 
provisions of Section 115 of the Civil P. C. 
2. About two years thereafter, while the - 
aforesaid revision was pending, the Bombay 
Rent Act, 1947 was amended with effect from 
17-6-1965 and the amended Section 29 (2) 
thereof conferred on the High Court a wide 
revisional jurisdiction, much wider than it 
bad or could have under the general Jaw con- 
tained in Section 115, Civil P. C. The High 
Court proceeded on the basis that the amend- 
ments applied to the pending revisional pro- 
ceeding and in the exercise of the wide 
powers conferred by the said amendments, 
reversed the first appellate judgment and de- 
creed the suit. The appellant filed the ap- 
peal to the Supreme Court with special leave 
against the judgment of the High Court. 
23. On behalf of the appellant, two points 
were urged before the Supreme Court in 
support of his contention that the Amend- 
ment Act of 1965, 
fhe revisional jurisdiction of the High Court, 
could not apply to the proceedings pending 
en the date of the commencement of the 
aforesaid Amendment .Act. It was firstly 
contended that the right to appeal or to move 
in revision “attached to a litigation when it 


commences and it is not affected by any. 


subsequent amendment, unless -an express 
provision is made giving retrospective opera- 
tion to the amendment” and that the right 
to appeal or to move in revision “which 
originally attached to the litigation will con- 
tinue to govern it till it is finally decided”. 
Secondly, it was contended that by the time 
the amendment Act of 1965 was passed and 
enforced, i.e., 17-6-1965, the order of the 
first appellate Court dated 25-2-1963 acquired 
finality, subject to the limited jurisdiction 
that could be exercised in the pending revi« 
sional application under Section 115, Civil 
P. C., and such finality (even though some- 
what limited) could not any further be dis- 
turbed or in any way affected by the amend- 
ments of 1965. It was urged that the Am- 
ending Act having come into force on and 
from .17-6-1965, the appellate judgment dated 
25-2-1963 acquired finality by that date (sub- 
ect to the revisional proceeding then pend- 
g under Section 115, Civil P., C.) and was 
o longer open to or assailable by any further 
ppeal or revision on the date when the 
endments came into effect and as such 
e amendments, providing for wider and 
ger interference, cannot be allowed to 
ect such finality “in the absence of a pro- 
on in the amending Act making the am- 
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` 24. Shah, J., speaking for the unanimous 


Court, observed that it was “not necessary to 
' express any opinion. on fhe first question, 

use wes ace ee OD the second point 
raised, the “appeal must succeed”. i 
lining mine), 


25. The aforesaid decision, therefore, can 
not be treated as any authority for the broad 
proposition, as urged by the learned Advo- 
cate-General, that an amendment or a 
change of law, conferring wider jurisdiction 
on Courts or providing further or larger re- 
medies cannot apply to pending proceedings 
in any case. And, for the matter of that, 
and this I say with great respect, no general . 
proposition of law has been, in so many 
words, laid down in that case and all that 
has been decided is that the Amendment Act 
of 1965 conld not apply to the pending revi- 
sional proceeding, as when the Amendment 
Act came into operation about two years. 
after the judgment sought to be revised was 
passed, the judgment acquired some sort of 
finality as it could not be assailed in revision 
on that date and further, the period of limi- 
tation for moving in revision, being ninety 
days, having expired long before that date. 
In fact the earlier Supreme Court decisions in ` 
Indira Sohanlal’s case (AIR 1956SC77) and 
Moti Ram’s case (AIR 1960 SC 655), where 
change or amendment of law was applied to 
proceedings in respect of orders made prior 
to such change or amendment, were distin- 
guished in this case by pointing out that the 
televant orders in those cases did not acquire 
any finality before the law was changed or 
amended. One may, therefore, venture to 


‘think, obviously with due respect, that if the 


first appellate order in this Keshavalal’s case 
did not acquire any finality (though limited) 
by the time when the Amendment Act of > 
1965 was passed and enforced, the decision 
in the said case would or might have. been 
otherwise. 


26. Be that as it may, in the present case, 
the orders of the respondents assailed by the 
petitioner in this writ proceeding, being dated 
26th Mar., 1979 (Annexure F to the petition) 
and 13th May, 1979 (Annexure XXIII of the 
respondents’ affidavit} have not and cannot 
be said to have acquired any sort of fina- 
lity on 1-8-1979 when Art. 226 has been 
amended by the 44th Amendment Act of| ` 
1978 and those could very well be assailed] — 
nfresh on or after that date by a fresh pro- 
ceeding thereunder and as such, according 
to the ratio of the decision in Keshavlal’s 
case (AIR 1968 SC 1336) the amended arti-| , 
cle should apply to the present proceeding, 
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though initiated about two months earlier 
on 7-6-1979. 

27. The decision in Garikapati Veeraya vV. 
N. Subbiah Choudhury. (AIR 1957 SC 540) 
is generally referred to as a leading authority 
for the proposition that a lis, throughout the 
Test of its career including all stages- in ap- 
peal, revision, etc., is to be governed by the 
law in force at the date of the commence- 
ment of the lis and any change in the law 
subsequent to the commencement of the lis 
shall not affect its career, unless the new law 
so provides expressly or by necessary intend- 
ment. In my view, however, what was de- 
cided by the Supreme Court in that case, 
speaking through S. R. Das, C. J., was that 
_ if there was a right of appeal under the law 
_ operating at the date of the institution of the 
suit, such right attaches to the parties im- 
mediately on the commencement of the lis 
and shall be preserved to the parties thereto 
till the rest 
ing appeals and all other proceedings there- 
from and such right shall continue to be 
governed by the Jaw prevailing at the date of 
the institution of the suit, wholly unaffected 
by any subsequent change in law, unless any 
such subsequent law takes away such right 
by providing to the contrary, expressly or by 
necessary intendment. In other words, what 
was decided was that (page 556) “the old 
law, which created that right of appeal, also 
continues to exist to support the continuation 
of that right” and not that if there was no 
right of appeal or further appeal under the 
old law, such absence of right of appeal 
shall also continue to operate and that even 
if a subsequent amendment confers such a 
‘tight, the old law shall continue to negate 
` guch right. To put it differently, what was 
decided in Garikapati’s case was that a 
tight of appeal under the law then in force 
accrues to the litigant as on the date the lis 
‘commences afd continues even’ with the 
change of law, unless such law expressly or 
by necessary intendment takes away such 
right; but the Supreme Court did not and had 
no occasion to decide in that case that even 
the absence or negation of such right exist- 
ing at the date of the institution of the lis 
shall also continue as before, even though a 
‘subsequent law expressly confers such a 
right. 

28. Be that as it may, as I understand it, 
a law widening and enlarging the jurisdiction 
of a Court to award more or better or fuller 
reliefs shalf apply to all proceedings pending 
on the date of the commencement of such 
law, unless on such date the action or the 
mon-action or the order assailed or impugned 
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in such pending proceeding has, but for such 
pending proceeding, become otherwise final. 
This also appears to me to be the only logical. . 
conclusion from the 7-Judge Bench decision 
of the Supreme Court in Keshavalal Jethalal 
Shah v. Mohanlal Bhagwandas (AIR 1968 
SC 1336), referred to hereinbefore, and as I 
have already stated, while discussing the 
Raman Iron Foundry’s case (AIR 1974 SC 
1265). I should be bound by the clear logical 
conclusions from the decisions of the Su- 
preme Court. 


29. I am also inclined to think that fhe 
observations of the Supreme Court in Sree 
Bank Ltd. v. Sarkar Dutt Roy:& Co. (AIR 
1966 SC 1953) are also authorities for hold- 
ing that the amended Article 226 shall apply 
to the present proceeding which though com- 
menced before, was pending at the date of 
such amendment. After referring to the 
general rule against retrospective operation of 
Statutes, except those relating to matters of 
procedure, it was pointed out by Sarkar, J. 
(at 1956) that “it is recognised that the gene- 
ral rule is not invariable and that it is. a 
sound principle in considering whether the 
intention was that the general rule should not 
be applied, to ‘look to the general scope and 
purview of the Statute and at the remedy 
sought to be applied and consider what was 
the former state of the law and what it was 
that the Legislature contemplated’ and the 
following passage from Craies on Statute 
Law was quoted with approval :— 


“if a Statute is passed for the purpose of 
protecting the public against some evil of 
abuse, it may be allowed to operate retrospec- 
tively, although by such operation it will de- 
prive some person or persons of a vested 
right”. 

30. Now, whether it was proper or im 
proper, good or bad, is a different matter 
but the fact remains that by the amendments 
of Article 226, introduced by the 42nd Am 
endment, all Writ-Court remedies, except 
those for the protection of any of the funda 
mental rights conferred by Part I of the 
Constitution or for the redress of any inju 
of a substantial nature or resulting in a sub 


- stantial failure. of justice and arising out o 


any contravention of the provisions of thal 
Constitution or any other Statutory laws o 
from any proceeding thereunder, were taker 
away, while by the amendments introduceg 
to Art, 226 by this 44th Amendment, all sucl 
remedies have again been made available nok 
only for the enforcement of fundamenta 
rights but “for any: other purpose”, as the 
were available under the Article as it stoo 
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prior to the 42nd Amendment. In the State- 
ment of Objects and Reasons and the Notes 
of Clauses accompanying the Bill for the 44th 
Amendment Act, 1978, it is stated that “the 
amendments proposed in the Bill are mainly 
for removing or correcting the distortions 
which came into the Constitution by reason 
of amendments enacted during the period of 
the “Internal Emergency” meaning thereby 
the amendments introduced by the 42nd Am- 
endment Act of 1976, and that, as one such 
measure, the amendments provided “to re- 
store Article 226 to-the form in which it was 
prior to its amendment by the Constitution 
(Forty-Second Amendment) Act”, “subject 
to a modification”. Fortunately enough, we 
have been able to get rid of the English rule 
of construction according to which one can- 
not look at the Statements of Objects and 
Reasons even for discovering the background 
of a particular legislation and to find out the 
evil which it intended to remedy ... .. 
the rule which according to Lord Denning 
(in his Discipline of Law at p. 10) is “odd 
enough” and as a result of a series of deci- 
sions of the Supreme Court the position in 
India is now more or less settled that such 
Statements can be looked into at least for the 
purpose of ascertaining the object of enact- 
ment or the conditions prevailing at the time 
which actuated the sponsor of the Bill to 
introduce the same and the extent of the de- 
fect, mischief or evil which it sought to re- 
medy or the reasons for the remedy. 


31. Now, according to those who spon- 
sored the amendments introduced by the 44th 
Amendment Act, the provisions of the Con- 
stitution including those of Art. 226 were dis- 
torted by the earlier amendments and the 
present amendments have been introduced to 
remove or correct those distortions. ‘“Dis- 
tortions” of the provisions of the Constitu- 
tion, or for the matter of that, of any law, 
is surely an “evil or abuse” and if there were 
such “distortions” of Article 226 as a result 
of the earlier amendments and the present 
amendments have been introduced to correct 
and remove those distortions by enlarging its 
power and jurisdiction and restoring the 
earlier remedies. then the amendments are to 
be regarded to have been “passed for the 
purpose of protecting the public against 
some evil or abuse”, within the meaning of 
the passage from Craies, quoted hereinabove 
and quoted with approval by the Supreme 
Court in Sree Bank’s case (AIR 1966 SC 
1953) and, therefore, as pointed out in the 
said passage, the amendments “may be allow- 
ed to operate retrospectively, although by 
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such operation it will deprive some person 
or. persons of a vested right”. 

32. I am, however, of the opinion that the 
petitioner is entitled to relief in this proceed- 
ing, even if it is held that the present pro- 
ceeding is to be governed by the provisions 
of Article 226 as it stood on 7-6-1979 when 
the present proceedings were initiated, i.e. by! 
the provisions of Art. 226 as amended by the 
42nd Amendment Act, 1976. 


33. I have already held that the respon- 
denfs cannot recover their alleged claim 
against the petitioner arising out of or under 
this contract from any amount due and pay- 
able to the petitioner from and by the res- 
pondents under this or any other contract or 
contracts or on any other account, unless 
such claim is admitted by the petitioner or 
adjudicated in appropriate forum in accord- 
ance with law and, therefore, any such re- 
covery will deprive the petitioner of his pro- 
perty without the authority of law, thereby 
infringing his right to property under Art. 31 
of the Constitution and his right to acquire, 
hold and dispose of property under Art. 19 
(1) (£) of the Constitution as those two Arti- 
cles stood on the date of the commencement 
of the present proceeding and before the 
44th Amendment Act. And the petitioner 
would, therefore, be entitled to relief under 
sub-cl. (a) of Cl. (1) of Art, 226. as it stood 
amended by the 42nd Amendment Act, 1976, 
whereunder a writ was to issue for the pro- 
tection and enforcement of any of the rights 
conferred by Part TH of the Constitution. 
It may be noted that in Binani Bros. (P.) Ltd. 
v. Union of India (AIR 1974 SC 1510), the 
writ petition filed by the petitioners under 
Article 32 for the enforcement of their funda- 
mental right to property under Art. 31 (1) 
of the Constitution was allowed as the res- 
pondents in that case deducted and threaten- 
ed to deduct further some amount from the 
amount of the current bills payable to the 
petitioners under earlier contracts, as such 
deduction was found to be not justifiable 
under the law. As already pointed out, in 
this case the recovery or the threatened re- 
covery by the respondents of the alleged 
claim from the amounts payable to the peti- 
tioner under other contracts is also unjusti- 
fied in law and, therefore, there can be no 


-feason as to why an appropriate writ or order 


shall not issue to protect the petitioner from 
the deprivation of his right to property. as 
was done in Binani Bros.’s case. In my 
view, therefore, the petitioner is entitled to 
an. appropriate writ or order in this case even 
if the present proceedings are to be govern- 
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ed by the provisions of Art. 226 as amend- 
ed by the 42nd Amendment Act of 1976. 
34. In the result, the writ petition is 
allowed, the letter (Annexure XXIII to the 
respondents’ affidavit) dated 13th May, 1979, 
in which the respondents intimated to the 
petitioner that the alleged claim of Rs. 4.44 
lakhe is ‘being recovered from any amount 
due to the petitioner, and also so much of the 
letter (Annexure F to the petition) dated 


26th Mar., 1979, as relates to such recovery 


or threat of recovery, are quashed and the 
respondents are directed not to adjust or rē- 
cover in any manner their alleged claim as 
aforesaid or any portion thereof from and 
out of the amounts due and payable or 
which may hereafter become due and pay- 
able to the petitioner under this or other 
contracts or on any other account, until 
such claim of the respondents has been ad- 
judicated by a Court or other proper auth- 
ority under and in accordance with the pro- 
cedure established by law. In the circum- 
stances of the case. I make no order as to 
costs. 

Petition allowed. 
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A, M. BHATTACHARJEE., J. 
Nauranglall Agarwala and others, Appel- 
zie v. Smt. Basant Kumari Sud. Respon- 
en 


Civil Appeal No. 5 of 1979, D/- 4-9-1980. 


(A) Gangtok Rent Control and Eviction 
Act (1956), S. 4 — Suit for eviction — “Pre- 
mises are required for the bona fide occupa- 
tion of landlord or his dependents”, inter- 
pretation of — Requirement of the relations, 
who are not “dependents”, would not con- 
stitute a ground for ejectment. (Interpretation 
of Statutes). 

The Gangtok Rent Control and Eviction 
Act, 1956, in Section 4 thereof uses both the 
expressions “landlord” and “his dependent’. 
and provides that a tenant may be ejected 
when the whole or part of the premises are 
required for the bona fide occupation either 
of the “landlord” or “his dependents”. If 
the section used only the expression “land- 
lord” and only provided that a tenant could 
be ejected when the premises were required 
for the bona fide occupation of the “land- 
lord”, without adding any other person or 
class of persons, then it could have been said 
that a man being a gregarious animal and 
generally incapable of living alone, the ex- 
pression “landlord” should be so construed 


AY/BY/A336/81/LGC 





Nauranglall v. Basant Kumari 


A L R. 


‘as to include within itself all his “normal 
emanations” like spouse, children and the 
like. But “dependents” also may be as they 
very often are, normal emanations of a per- 
son and members of his family and the ex- 
pression “his dependents”’ only having been 
expressly added to the expression “landlord” 
in Section 4, all other “emanations of the 
landlord” or members of his family, who are 
not his dependents, should be deemed to be 
excluded. If the expression “landlord” in 
Section 4 is construed to include, by itself, 
all normal emanations and members of the 
family of the landlord, then the expression 
“his dependents” would become redundant to 
a great extent and, therefore, such a con- 
struction should, according to the well-estab- 
lished canons of interpretation of statutes, 
be avoided. (Para 14) 
The express mention of the “dependents” 
only would exclude all who are not depen- 
dents of the landlords, even if they are other- 
wise the “normal emanations” of the land- 
lord or the members of his family. Thus 
under the provisions of the Gangtok Rent 
Control and Eviction Act requirement of any 
person other than the landlord himself, can 
furnish a ground of ejectment only if such 
a person, whether a wife, a husband, a son, 
a daughter or any other member of the 
family, is a “dependent” of the landlord. 
The requirement of the relations, who are 
not “dependents”, would not constitute a 
ground for ejectment. (Case law discussed). 
(Para 15) 
It is true that the exact scope of a term 
in a Statute depends to a great extent on the 
context in which it is used including the sur- 
rounding provisions, but there is nothing in 
the relevant context of Section 4 of the Act 
or in its other provisions to justify a circum- 
scription of the expression “dependents” to 
persons who are only economically depen- 
dents. (Para 16) 
(B) Civil P. C. (5 of 1998), O. 6, R. 2 — 
Pleadings — Variance between pleading and 
proof — Plaintiff if can be allowed to make 
out a new case dehors the plaint during trial. 
In a given case relief may be granted even 
on a ground not specifically pleaded, provid- 
ed there can be or hag been no prejudice or 
surprise to the other party. AIR 1980 Sikkim | 
1, Foll. (Para 29) | 
In the instant ejectment suit the plaintiff 
not having pleaded any requirement for re- 
sidence, whether for herself or for her child- 
ren in her plaint even remotely, but having 
pleaded some other and different case specifi- 
cally and categorically, cannot be allowed to 
found her claim on such new grounds. The 
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tenants-defendants in this case can reasonably 
complain both prejudice and surprise if, after 
being summoned to meet a specific case made 
by their landlord as to her requirement of 
the tenanted. premises for her business only, 
they find the landlord having been allowed 
to make out a different case of requirement 
based on an entirely new ground of residence 
for the childern. The case sought to be made 
out at the trial is that “two of the children 
will have the education in Gangtok and the 
fhird one will be visiting on vacations”. If 
the tenants-defendants knew that they would 
have to meet such a case of requirement 
for the children, they might have taken neces- 
sary steps to disprove the same. Thus the 
plaintiff could not be allowed to make out 
this new case dehors the plaint during the 
trial. (Para 29) 


(C) Transfer of Property Act (4 of 1882), 
§. 106 — Notice to quit — Not necessary in 
a case governed by any specific premises and 
tenancy legislation — Such a notice may be 
necessary only if the same ig specifically re- 
quired by. any such legislation. AIR 1979 


SC 1745, Fol. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1218 3 
AIR 1980 Sikkim 1 : (1978) 1 Sikkim LJ 23 

18, 29 


AIR 1980 Sikkim 13 : (1980) 1 Ren CJ 540 
3, 4, 5, 10, 11, 13, 15 


(1980) 1 Ren CJ. 577 (Sikkim) 2 9. 10, 16 
AIR 1979 SC 1745 18 
AIR 1978 Ker 21 16 
AIR 1974 SC 1026 3 
AIR 1974 SC 1596 b 
AIR 1971 Delhi 151 i 16 
AIR 1968 SC 175 9 
AIR 1965 Andh Pra 435 D, 13 
AIR 1963 SC 499 ; 

ILR (1962) 2 Punj 484 16 
AIR 1955 Pat 496 12, 13, 14 
AIR 1953 Punj 156 12 
(1950) 85 Cal LJ 74 12, 13 


S. R. Sarkar with N. B. Kharga, for Ap- 
pellants; N. K. Maitra, for Respondent, 

JUDGMENT :— This is an appeal by the 
tenants-defendants against the judgment of 
the learned District Judge of Sikkim decree- 
ing the suit filed against them by their land- 
lord for their eviction and for recovery of 
khas possession of the premises tenanted to 
them and also for arrears of rent. Eviction 
has been claimed by the landlord on the 
ground of her requirement of the premises 
for her bona fide occupation as well as on 
the ground of default in payment of rent by 
the tenants, being the two of the three 
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grounds on which “the landlord may evict 
the tenant” under the provisions of S. 4 of 
the Gangtok pent Const and Eviction Act, 
1956. 

- 2. Fhe learned District Judge has, how- 
ever, decreed ejectment on the ground of 
bona fide requirement only and not'on the 
ground of default, as he has found that 
though there were arrears of rent due justify- 


ing granting a decree for such arrears, the 


same was not legally sufficient to constitute 
a ground. of ejectment under the provisions 
of Section 4 of the Gangtok Rent Control 
and Eviction Act, 1956, in view of the deci- 
sion of this'Court in Shakuntala Bai v. K. N. 
Dewan (1980-1 Ren CJ 577 : 1977 Sikkim 
LJ 33). The  plaintiff-respondent, having 
thus obtained a decree of ejectment in her 
favour, could have, under the provisions of 
O. 41, R. 22, Civil P. C. sought to support 
the decree, without preferring any cross-objec- 
tion, also on the ground of the alleged de- 
fault, though the said ground has been de- 
cided against her in the Court below. But 
Mr. N. K. Maitra, learned Advocate appear- 
ing for the landlord-respondent, has not tried 
to support the decree on the ground of re- 
quisite default in payment of rent and, there- 
fore, this aspect, namely, whether the learned 
District Judge ought to have decreed eject- 
ment on the ground of default also, need not 
be: considered in this appeal. The tenants- 
appellants also have not challenged the de- 
cree so far it relates to the recovery of 
arrears of rent. Accordingly, the question 
relating to rents and the defaults or arrears 
made in payment thereof would require no 
consideration in this appeal, which, is, there- 
fore, confined to the only question as to whe- 
ther the plaintiff has been able to prove that- 
the premises in question are required “for the 
bona fide occupation of the landlord or his 
dependents”, . justifying the decree of eject- 
ment granted by the learned District Judge. 
Mr. S. R. Sarkar and then Mr. N. B. Kharga, 
learned Advocates appearing for the tenants- 
appellants have urged that the learned Dis- 
trict Judge went entirely wrong in granting 
the decree for ejectment, while Mr. Maitra 
appearing for the landlord-respondent has 
contended that the learned District Judge 
was absolutely right. p 
3. The relevant provisions of the Gangtok 
Rent Control and Eviction Act, 1956, con- 
tained in Section 4 thereof and providing for 
the grounds for ejectment of tenants of pre- 
mises have been considered by this Court in 
details in Paul Sangay v. Mahabir Prasad 
Agarwala, 1980-1 Ren CJ 540: 1978-2 Sikkim 
LJ 21: (AIR. 1980 Sikkim 13) and that 
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being a Division Bench decision of this 
Court, the observations made therein are 
binding on me. It has been pointed out in 
Paul Sangay’s case (supra) that the Act 
ex facie deals with the difficult problem of 
scarcity of accommodation and as the provi- 
sions thereof clearly demonstrate, is more 
protective of the interest of the tenants than 
of the landlords. ‘The Act, professes to con- 
trol premises-tenancies and the rents there- 
for and the eviction of the tenants therefrom 
and to restrict and to put an embargo on the 
power of the landlords to evict tenants at 
their pleasure. Construing the analogous 
provisions of the Madhya Pradesh Accom- 
modation Control Act 1961, the Supreme 
Court has observed in D. N. Shanghavi v. 
Ambalal Tribhuwan Das (AIR 1974 SC 1026 
at 1028) that “the direct and immediate 
objeét of the Act is to ensure occupation of 
accommodation by them who are in need of 
it” and that “broadly speaking, a construc- 
tion which fulfils this purpose should be pre- 
ferred to the alternative construction which 
frustrates it”. To the same effect is the ob- 
servation of the Supreme Court in the recent 
decision in Onkar Nath v. Ved Vyas (AIR 
1980 SC 1218) where construing the similarly 
restrictive provisions of the East Punjab 
Urban Rent Restriction Act, 1949, it has 
been observed that “the statute benignly de- 
signed to protect tenants from unreasonable 
evictions has taken care to put restrictions 
which must be rigorously construed to fulfil 
the purpose of the Statute”. These observa- 
tions, which are of general applications to 
all cognate and allied legislations, should also 
apply to the construction of this Gangtok 
Rent Control and Eviction Act, 1956, the 
relevant provisions whereof, contained in 
Section 4, are reproduced hereinbelow :— 


“A landlord may not ordinarily eject any 
tenant. When however, the whole or part 
of the premises are required for the bona 
fide occupation of the landlord or his depen- 
dents, or for thorough overhauling (exclud- 
ing additions and alterations), or when the 
rent in arrears amount to four months rent 
or more, the landlord may evict the tenant 
on filing a suit for ejectment in the Court of 
the Chief Magistrate”. 

4. In construing these provisions, it has 
been observed by this Court in Paul Sdngay’s 
case (1980-1 Ren CJ 540 : AIR 1980 Sikkim 
13) (supra, at p. 546 of the Ren. C. J.) as 
hereunder :— 

“As the Preamble of the Act shows. the 
very purpose of the Act is to control evic- 
tion of tenants and the first sentence of Sec- 
tion 4, reading ‘a landlord may not ordi- 
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narily eject any tenant’ would give rise to an 
irresistible impression that the law-making 
authority regarded the continuity of tenan- 
cies as the ordinary and desired state of 
affairs and termination of tenancies as some- 


_ thing extraordinary, or, to put it in other 


words, regarded ‘once a tenant, always 2 
tenant’ and non-ejectment of tenants as the 
rule and eviction of tenants as the excep- 
tion”. . 

5. Relying on the observations of the Su- 
preme Court in Mattulal v. Radhe Lal (AIR 
1974 SC 1596 at 1602), while dealing with 
similar restrictive provisions of the Madhya 
Pradesh Accommodation Control Act, 1961 
and in Neta Ram v. Jivan Lal (AIR 1963 
SC 499 at 502), while construing similar_re- 
strictive provisions of the Patiala and East 
Punjab States Union Urban Rent Restriction 
Ordinance, it has further been observed in 
Paul Sangay’s case (1980-1 Ren CJ 540 at 
p. 547) : (AIR 1980 Sikkim 13) (supra) as 
hereunder :— 

“The Gangtok Rent Control and Eviction 
Act, 1956 hás imposed restrictions on the 
Tight of the landlord to evict’ and on the 
jurisdiction of the Court to pass a decree 
for eviction against the tenant and that the 
onus of proving the conditions, on proof of 
which alone the tenant may be evicted, lies 
on the landlord and that. the very purpose 
of the Act would be defeated if the land- 
lords were allowed to come forward and to 
get tenants turned out on the bare plea that 
they want more accommodation for their 
occupation or want to reconstruct the house.” 


6. In the light of the aforesaid observa- 
tions, let me, therefore, consider whether on 
the evidence on record, the plaintiff-landlord 
can be said to have discharged the onus and 
has been able to prove that “the premises 
are required for the bona fide occupation of 
the landlord or his dependents”, within the 
meaning of S. 4 of the Gangtok Rent Con- 
trol and Eviction Act, 1956. 

7. The case of the plaintiff as to her re- 
quirement of the premises has been made 
out in paras 6 and 8 of the plaint and the 
relevant portions thereof are as hereunder: | 

“6. That the plaintiff being in urgent and — 
bona fide requirement of the premises in | 
suit for her existing and new business which 
is in need of expansion, requested the defen- 
dants to quit and vacate the suit premises in | 
or about Dec., 1975, and served a notice to | 
quit on the defendants.” 

“8 That the suit premises, namely, the 
shop room, godown and flat mentioned 
above are reasonably and bona fide requir- 
ed by the plaintiff for her existing and new 
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business. The flat is required to accommo- 
date the staff of the plaintiff ...............” 
So the requirement pleaded by the plain- 
tiff is the requirement: 

(1) for her business, existing and new, as 
pleaded in paras 6 and 8 of the plaint, and 

(2) to accommodate the staff of the plain- 
tiff, as pleaded in para 8 of the plaint. 

8. In the first notice to quit, Ext. P. 3, 
dated 7-1-1976, issued by the plaintiff per- 
sonally, the requirement alleged is for “my 


personal business”, stating further that the 
said business relates to the “contract of 
Military Supplies” carried on by her “on 


behalf of the Denzong Co-operative Society”. 
And in the second notice, Ext. P. 5 dated 
25-7-76, served through the lawyer, the re- 
quirement alleged is “for her own business”, 
being “for her existing business and also for 
Starting new business” and for accommodat- 
ing the staff of the plaintiff “in the flat”. 
‘9. In other words, both in the plaint as 
well as in the two notices, the case made 
out by the plaintiff is that of requirement 
of the premises for her existing business, 
for starting new business and for the ac- 
commodation of her staff. The learned Dis- 
trict Judge has, however, held that “it, 
therefore, stands proved that the plaintiff 
bona fide requires the suit premises for her 
existing and new business” and that “the 
plaintiff would require the flat now in oc- 
cupation of the defendants besides for the 
existing and new- business, for accommodat- 
ing her grown up children also”. But the 
case made out by the plaintiff in the plaint 
as to the requirement for accommodating 
her staff and her further case made out dur- 
ing the trial that the premises are also re- 
quired for her husband’s business, have 
been rejected by the learned District Judge 
on the ground that neither her staff nor her 
husband can be said to be her “dependants” 
within the meaning of S. 4 of the Gangtok 
Rent Control and Eviction Act, 1956, where- 
under a decree of ejectment can be granted 
on the ground of bona fide requirement only 
when such requirement is of the “landlord 
or his dependents”. And for this the learn- 
ed District Judge has again relied on the 
| decision in Shakuntala Bai v. K. N. Dewan 
(1980-1 Ren CJ 577) (Sikkim) (supra), where 
my Lord the Chief Justice, sitting singly, 
held that the requirement for accommodat- 
ing an employee of the plaintiff-landlord in 
the suit premises. when such employee used 
to live separately and in another State and 
used to look after the plaintiffs business in 
[that State and used to come only occasional- 
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ly to the town in the other State where the 
suit premises were situated in connection 
with the plaintiffs business, could not be 
regarded as a requirement for a “dependent” 
of the plaintiff-landlord to attract Section 4 
of the Gangtok Rent Control and Eviction 
Act, 1956. The learned District Judge has 
also referred to the decision of the Supreme 
Court in B. M. Lall v. Dunlop Rubber Co. 
(AIR 1968 SC 175), where it has been held 
by the Supreme Court that if the landlord 
is under a legal obligation to provide resi- 
dential accommodation to his employees, the 
requirement for providing such residential 
accommodation may amount to a reasonable 
requirement of the landlord. But jin this 
case, as rightly pointed out by the learned 
District Judge, there is no evidence whatso- 
ever to show that the plaintiff is under any 


legal obligation to provide residential ac- 
commodation to any of her staff or as to 
their number or nature of works and the 


learned District Judge is, therefore, perfectly 
justified in refusing to decree ejectment on 
the ground of such alleged requirement. 
Here again, I may point out that Mr. Maitra 
for the plaintiff-respondent has not urged, 
which he could have under the provisions 
of O. 41, R. 22 of the Civil P. C. that the 
learned District Julge should have granted 
the decree for ejectment on this ground also 
and that being so, this aspect would not 
also require any further consideration in 
this appeal. 


10. The case of the plaintiff as to her 
Tequirement of the premises also for the 
business of her husband was, in my view, 
tightly rejected by the learned District Judge. 
As already noted, for this also, the learned 
District Judge has relied on the decision in 
Sakuntala Bais case (1980-1 Ren CJ 577) 
(Sikkim) (supra), I think the learned District 
Judge could have referred to and relied on 
the Division Bench decision in Paul Sangay’s 
case (AIR 1980 Sikkim 13) (supra), also, 
where the expression “landlord or his depen- 
dents”, as used in S, 4 of the Gangtok Rent 
Control] and Eviction Act, 1956, has been 
considered and construed in some details. 


11. It has been noted in Paul Sangay’s 
case (AIR 1980 Sikkim 13) (supra), that 
there is a long catena of cases of the differ- 
ent High Courts construing the expression 
“landlord”, or “for the occupation of the 
landlord”, or “his occupation”, or “his own 
occupation”, or “his own requirement”, or 
“his personal requirement” and similar other 
expressions in the different enactments relat- ` 
ing to eviction of tenants of premises pre- 
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vailing in different States and that the pre- 
ponderance of those authorities is in favour 
of the view that such expression would not 
only mean or relate to the landlord himself 
but would include his family and depen- 
dents and such person or persons as may 
be essential and necessary for the purpose 
of such occupation by. the landlord. In 
fact, there is a myriad of precedents on this 
point laying down that such expressions are 
to receive and should be given a fair and 
liberal construction. It is not possible nop 
it is necessary to refer to those numberless 
decisions urging almost uniformly for a fair 
and liberal construction but failing, for 
obvious reasons, to lay down any uniform 
standard therefor. 

12. The Calcutta High Court in Pushpa- 
lata v. Dinesh, ( (1950) 85 Cal LY 74) has 
held (at p. 79) that the expression “his own 
occupation” does not necessarily mean of 
the particular individual alone but must be 
interpreted to inchide the individual’s family 
and dependents and such person or persons 
who may be essential or necessary for the 
purpose of such occupation. This Calcutta 
decision has been quoted with approval and 
relied on by a Division Bench of the Patna 
High Court in Bidhu Bhusan Sen v. Com- 
missioner, Patna Division (AIR 1955 Pat 
496) where it has been held by Kanhiya 
Singh, J, that the expression “his own oc- 


cupation”, or “his own business” should be. 


given a wider and liberal connotation so as 
to include persons who, though not mem- 
bers of the family of the landlord, are liv- 
ing with him and are dependent upon him. 
Das, C. J. (as his Lordship then was), in his 
separate but concurring judgment in that 
case, has also held that the expression “his 
own occupation”. does not mean “only the 
occupation of the landlord himself but in- 
cludes the occupation of other persons who 
live with the landlord and are economically 
dependent on him”. 
in Pushpalata’s case (supra) has also been 
quoted with approval and relied on by a 
Division Bench of the Punjab High Court 
in Nanak Chand v. Tara Devi- (AIR 1953 
Punj 156). The Division Bench decision of 
the Andhra Pradesh High Court in 
B. Balaiah v. Chandoor Lachaiah (AIR 
1865 Andh Pra 435) also appears to have 
relied extensively on the observations of 
Pushpalata’s case (supra), without, however, 
expressly referring to it and has also refer- 
red to and relied on several other decisions 


of the other High Courts including. the 


Patna decision in Bidhu Bhusan Sen’s case 
(supra) and also two English decisions and 
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has held that the expression ‘landlord’ or 
‘his’? must include all normal emanations of 
the landlord, for instance, if the landlord is 
a married man, he must be entitled to in- 
clude with himself, “his wife and children” 
and that “one cannot construe the said ex- 
pression strictly as applying physically only 
to the landlord himself” and “must include 
any normal emanations of the landlord”. 
13. In Paul Sangay’s case (AIR 1980 
Sikkim 13) (supra), however, this Court has 
observed that if the enactment in question 
providing for ejectment of tenants on the 


‘ground of requirement of the landlord uses 


the expression “occupation of the landlord”, 
or “his own occupation”, or other similar 
expressions referring to the landlord only, 
like the enactment which has been consider- 
ed and construed by the Calcutta High 
Court in Pushpalata’s case (1950-85 Cal LJ 
74) (supra), or by the Patna High Court in 
Bidhu Bhusan Sen’s case (AIR 1955 Pat 496) 
(supra), or by Andhra Pradesh High Court 
in B. Balaiah’s case (AIR 1965 ‘Andh Pra 
435) (supra), then it may be necessary, pro- 
per and also permissible to construe such 
expressions as not applying strictly or ex- 
clusively only to the landlord himself but 
as including his family or dependents or 
other normal emanations, But if the enact- 
ment in question, providing for ejectment of 
tenants on the ground of bona fide or rea- 
sonable requirement, expressly provides that 
not only the requirement of the “landlord”, 
but the requirement of some other class of 
persons also would be a ground of ejectment 
and such class of persons are also otherwise 
“normal emanations of the landlord” or are 
members of hig family, then the requirement, 
other than the personal requirement of the 
landlord, in order to justify ejectment under 
such enactment, must be the requirement of 
such persons only who can answer the 
descriptions of that particularly specified 
class and not of any other persons, even if 
such person can otherwise be regarded to 
be “normal emanation” or member of the 
family of the landlord. 

14. As.already noted, the Gangtok ‘Rent 
Control and Eviction Act, 1956, in Sec. 4 
thereof, quoted hereinbefore, uses both the 
expressions “landlord” and “his dependents”, 
and provides that a-ienant may be eject 
when the whole or part of the premises ar 
required for the bona fide occupation eithe 
of the “landlord” or “his dependents”. If th 
section had used only the expression “land- 
lord” and only provided that a tenant could 
be ejected when the premises were required 
for the bona fide occupation of the “land- 
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lord”, without adding any other -person or 
class of persons, then it could have been 
held, as was held in the decisions of the Cal- 
cutta, the Patna and the Andhra Pradesh 
High Courts, noted hereinbefore, that a man 
being a gregarious animal and generally in- 
capable of living alone, the expression “land- 
lord” should be so construed as to include 
within itself all his “normal emanations” 
like spouse, children and the like. But 
“dependents” also may be, as they very 
often are, normal emanations of a person 
and members of his family and the expres- 
sion “his dependents” only having been ex- 
preasiy added to the expression “landlord” 
in Section 4, all other “emanations of the 
landlord” or members of his family, who are 
not his dependents, should be deemed to be 
excluded. If the expression “landlord” in 
Section 4, Gangtok Rent Control and Evic- 
tion Act, 1956, is construed to include, by 
itself, all normal emanations and members 
of the family of the landlord, then the ex- 
pression “his dependents” would become re- 
dundant to a great extent and, therefore, 
such a construction should, according to the 
well-established canons of interpretation of 
statutes, be avoided. As already noted, the 
Patna High Court in Bidhu Bhusan’s . case 
(AIR 1955 Pat 496) (supra), has construed 
the expression “landlord” to include all 
other persons who live with the landlord 
and are dependent on him and I would 
have, if I may say so with respect, agreed 
with such construction and would have ac- 
cordingly construed the expression “landlord” 
in S. 4, Gangtok Rent Control and Eviction 
Act, 1956, if that expression stood alone 
and without any other expression added to 
it signifying a specified class of persons. 
But to construe the expression “landlord” in 
Section 4 of the Gangtok Rent Control and 
Eviction Act, 1956, as to include all persons 
living with the landlord and “dependent on 
” would be to render the very next ex- 
ression “or his dependents” entirely super- 
uous and redundant and thus to hold, in 
effect, that the concerned legislative auth- 
ority has indulged in superfluity by wasting 
these words and has used them in vain — 
the very thing which a court must avoid to 
do, as far as it can. 

15. In a sense, this High Court in Paul 
Sangay's case (AIR 1980 Sikkim 13) (supra) 
has construed the expression “landlord or 
his dependents”-in S. 4, Gangtok Rent Con- 
trol and Eviction Act, 1956 in the light of 
the principles epigrammatically enshrined in 
the maxims — “expressio unius est exclusio 
alterius” and “expressum facit cessare taci- 
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tum” and has, in effect, held that, -the ex- 
press mention of the “dependents” only 
would exclude all who are not dependents 
of the landlords, even if they are otherwise 
the “normal emanations” of the landlord 
or the members of his family. According 
to this decision, therefore, I will have to 
hold that, under the provisions of the Gang- 
tok Rent Control and Eviction Act, 1956, 
requirement of any person other ‘than the 
landlord himself, can furnish a ground of 
ejectment only if such a person, whether a 
wife, a husband, a son, a daughter or any 
other member of the family, is a “depen- 
dent” of the landlord. The learned District 
Judge has excluded from his consideration 
the case made out by the plaintiff at the 
trial, through her husband figuring as 
PW 1, that the premises were also required 
for the business of fhe husband, as accord- 
ing to him, it has not been proved and not 
even alleged that the husband was or is 
“dependent” of his wife, the plaintiff. Mr. 
Maitra has, however, strenuously urged that 


‘even if the husband of the plaintiff-landlord 


is not and has not been alleged or proved 
to be a “dependant” of his wife and as such, 
requirement for his purpose is not a require- 


. Ment for any “dependent” of the landlord- 
wife, yet it must be held that the require- -- 


ment of the husband of the plaintiff-landlord 
is, in law and also otherwise, the require- 
ment of the plaintiff-landlord herself. I am 
afraid that in this last quarter of the twenti- 
eth century, the idea of the so-called “one- 
ness” of the husband and the wife, originat- 
ing from fhe earlier religion-oriented soci- 
eties and their religion-based laws, has 
undergone so much change that the old 
conception of the husband and the wife be- 
ing one and being united flesh to flesh and 
bone to bone and all that, the wife and the 
husband being two halves, better or worse, 
of the one whole, has been eroded almost 
beyond recognition and the sacred and very 
often sacramental union, originally thought 
to be indissoluble until death or even there- 
after, has now been made dissoluble at any 
time even by mere consent. A spouse, liv- 
ing separately from and independently of 
the other spouse, is mot an uncommon 
phenomenon these days; such a spouse, or 


-even a judicially separated spouse, is very 


much a spouse in tħe eye of law; but such 
a one figuring as a landlord, cannot possibly 
be permitted to contend that the require- 
ment for the occupation of the other spouse 
is in law his or her own requirement to 
justify eviction of his or her tenants. Be 


that as it may, I have already pointed ont 


Mea 


28 Sikkim Nauranglall v. 


that if the expression “landlord” had stood 
alone without the words “or his dependents” 
super-added to it, and the relevant portion 
of Section 4 only provided that the require- 
ment for the “bona fide occupation of the 
landlord” was a ground for ejectment, with- 
out providing further and expressly that the 
requirement of any other person, whether a 
relation or a dependent, would also be a 
ground of ejectment, it would have been 
possible and permissible to allow the ex- 
pression “landlord” all reasonable expansion 
to include all such relations or persons 
whose company may be regarded as essen- 
tially or socially necessary for the proper 
occupation of the landlord. But the law- 
making authority, after providing that the 
requirement for the bona fide occupation of 
the landlord shall be a ground for eject- 
ment, has provided further that requirement 
for the bona fide occupation of the “depen- 
dents” of the landlord shall: also be such a 
ground and since the expression “dependents” 
would also, more often than not, include 
relations, the conclusion that should be rea- 
sonably drawn according to the ratio in 
Paul Sangay’s case (supra) is that the re- 
quirement of the relations, who are not 
“dependents”, would not constitute a ground 
for ejectment. 


16. Mr. Maitra has, however, also argu- 
ed that even if the expression “landlord” 
in the context of Section 4 of the Gangtok 
Rent Control and Eviction Act is not to in- 
clude the husband of the landlord, the ex- 
pression “dependent” would include a “hus- 
band” as every husband should be presum- 
ed to be dependent on his wife and vice 
versa, and it is for the party contending the 
contrary to prove the contrary. Mr, Sarkar 
who appeared for the appellants at the first 
stage of hearing has, however, contended 
that it may be very much desired and may 
be a cherished social goal that a husband 
should be “dependent” on the wife and may 


in fact be “dependent” on the wife ina 
social, moral, ethical, aesthetic, emotional 
or psychological sense; but he has argued 


that the expression “dependent” in the rel- 
evant context of Section 4, Gangtok Rent 
Control and Eviction Act, 1956 should mean 
and, in view of the decision of this Court 
in Shakuntala Bai’s case (1980-1 Ren CJ 577) 
(supra), shall mean a person who is eco- 
normically dependent. It is true that the 
exact scope of a term in a statute depends 
to a great extent on the context in which it 
is used including the surrounding provisions, 
but I have not been able to find anything 
in the relevant context of S. 4 of the Gang- 
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‘ed above if it is contended, as has 


mically. It is irresistibly clear 
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tok Rent Control and Eviction Act orin 
its other provisions to justify a circumscrip- 
tion of the expression “dependents” to per- 
sons who are only economically dependents. 
I have also not been able to find anything 
in the relevant observations in Shakuntala 
Bai’s case (supra), wherefrom it can be 
contended, ashas been contended by Mr. Sar- 
kar, that this Court has, by way of a judi- 
cial definition, so to say, narrowed and 
limited the extent of the boundaries of the 
expression “dependents” in S. 4 of the said 
Act and has held that dependence must in 
all circumstances be entirely a matter of 
finance. The relevant observations in 
Shakuntala Bai’s case, relied on by Mr. Sar- 
kar, are as hereunder : 

“The expression ‘dependents’ occurring in 
this provision has not been defined in the 
Act but would not cover the occupation by 
the Munim or by the representative’ of the 
Oil Company. The word “dependents” 
would mean a person who is either living 
with the plaintiff or gets financial or other 
material support for his up-keep. An em- 
ployee who resides separately and only 
works for the landlord in his business can 
on no account be termed as a dependent of 
the jandlord.” (Underlining mine.) 

As will appear from the observations quoted 
above and also from the judgment, my Lord 
the Chief Justice in that case was consider- 
ing the question as to whether the require- 
ment for the residence of an employee or a 
Munim residing separately and looking after 
the business of the landlord at different place 
in different States and coming only occas- 
ionally to Gangtok to look after the busi- 
ness there or the requirement for the oc- 
casional residence of the representatives of 
the Oil Company supplying petroleum and 
other similar products to the landlord for 
her business in those products, could be re- 
garded to be a requirement for the “depen- 
dents” of the landlord and while answering 
the question in the negative, his Lordship‘ 
made the aforesaid observations. In the 
circumstances, his Lordship neither intended 
nor is expected to lay down nor really for- 
mulated any all-embracing and comprehen- 
sive tests that would govern -all situations 
which might arise under the relevant: provi- 
sions. But that apart, it would amount to a 
serious misreading of the observations quot- » 
. been | 
urged by Mr. Sarkar, that therein his Lord- | 
ship construed the expression “dependent” | 
in Section 4 of the Gangtok Act to mean 
only those who are dependent only econo- 
from the 
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word “or” in the observation quoted above 


that a person living with the landlord may _ 


also be a “dependent” within the meaning 
of the relevant provisions even though he 
does not get any “financial or other material 
support for his up-keep”. I must, however, 
note that, notwithstanding his contention as 
stated above, Mr. Sarkar has very fairly 
conceded that the very same expression 
“dependent” in similar context in allied en- 
actments operating in other States has been 
differently construed by other High Courts 
and has himself drawn my attention to a 
recent single Judge decision of the Kerala 
High Court in Muhammad v. Sinnamalu 
Amma (ATR 1978 Ker 21) where it has 
been held (at p. 24) that “it would be an 
undue restriction of the word ‘dependent’ to 
limit it to one who is only financially depen- 
dent upon the landlord”. The Kerala deci- 
sion has referred with approval to the deci- 
sions of the Punjab High Court im C. L. 
Davar v. Amar Nath Kapur (ILR 1962-2 
Punj 484) and of the Delhi High Court in 
Govind Dass v. Kuldip Singh (AIR 1971 
Delhi 151). If it was necessary for me to 
decide this question in this appeal, | would 
have respectfully agreed with these decisions 
and would have held that dependence, for 
the purpose of the relevant provisions of the 
Gangtok Rent Control and Eviction Act, 
may not and need not be im all cases finan- 
cial or economic dependence. To illustrate, 
an unmarried daughter or a widowed daugh- 
ter-in-law or an aged parent may be suitably 
employed or may otherwise have sufficient 
independent means and as such may thus 
be financially or economically independent 
in the fullest sense but yet may be wholly 
unable to live separately and may require 
all the care and protection from the parents 
or parents-in-law or the children; such a 
daughter or daughter-in-law or parent may, 
therefore, be a “dependent” within the mean- 
ing of Section 4 of the Gangtok Act, not- 
withstanding her or his financial or economic 
independence. 


17. But I tbink that for the purpose of 
this case, it is mot necessary for me to 
decide the question as to whether or not, 
under Section 4 of the Gangtok Rent Con- 
trol and Eviction Act, the requirement for 
the husband of the landlord can be a re- 
quirement of the landlord or can be a re- 
quirement of the “dependent” of the land- 
lord where the husband is not dependent on 
the landlord-wife economically or financial- 
ly. Because, even assuming that the require- 
ment for the business of the plaintiff’s hus- 
band is in law a requirement for the plain- 
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` tiff only at the stage of the trial as 
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tiff-landlord herself or a requirement of her 
“dependents”, the evidence on record singu- 
larly fails to make out a ¢ase for such re- 
quirement, Figuring as PW 1 and deposing 
for the plaintiff herself as her constituted 
attorney, PW 1 has no doubt alleged that 
“the premises are required by the plaintiff 
for her own business, for my business and 
for expansion of our own business” but has 
adduced no evidence whatsoever, oral or 
documentary, to show what is the present 
or what would be the future nature, extent 
or volume of his business at Gangtok or in 
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- Sikkim, ‘wherefrom it may be concluded that 


the premises are or can be bona fide requir- 
ed for such business. He has said that he 
“has submitted the lowest tender for supply 
of milk tothe Army andthe premises arere- 
quired for this purpose also” but has admit- 
ted in cross-examination, that he has “not 
yet received acceptance of my tender with 
the Military Authority”. So, admittedly he 
has not yet secured any such contract work 
and even assuming that his tender is the 
“lowest”, as asserted by him, it is neither 
the law nor a fact that the -lowest tender 
has got to be accepted. That being so, Jam 
afraid that there is no evidence on the re- 
cord from which it can be held that the pre- 
mises are or can be required bona fide for 
the business of the husband of the plaintiff- 
landlord, assuming that the requirement of 
the husband of the landlord is in law the _ 
requirement of the landlord herself, or is a 
requirement of her dependent. 


18. In this view of the matter, I need 
not consider the further argument advanced 
by Mr. Sarkar for the  tenants-appellants 
that this further case made out by the plain- 
to the 
requirement for her husband’s business must 
be excluded from consideration, as such a 
case was not made out either in the plaint 
or even in any of the preceding notices 
served by the plaintiff-landlord on the 
defendants-tenants, being Exts. P3 and P5. 
The general rule no doubt is that relief 
granted to a party should be founded on 
the case made out by him in his pleading 
and that if a party asks for a relief on clear 
and specific grounds then it would not ordi- 
narily be open to him to attempt to sustain 
his claim to the relief on a ground which is 
entirely new. But at the same time, as 
pointed out by. this Court in Bishnu Kala 
Karki v. Bishnu Maya Darjeeni (1978-1 
Sikkim LJ 23 at pp. 33-34): (AIR 1980 Sikkim 
1), it is also not the law that relief can 
never be granted on a case not specifically 
pleaded and that the rule “Secundum alle- 
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gatta et probate” need not be and has not 
been strictly applied where there can be or 
has been no surprise or prejudice to the 
other party. But this question need not 
detain me any further because, as already 
noted, I have already held that a claim for 
the requirement of the husband of the plain- 
tiff in this case, even if provable under the 
relevant law, has not been proved on facts. 
But as to the argument that no such require- 
ment. was alleged in the Notices being Exhi- 
bits P3 and P5, I would only point out 
that now by the unanimous seven Judge 
Bench decisions of the Supreme Court in 
Dhanpal Chettiar v. Yesodai Ammal (AIR 
1979 SC-1745), it has been held that no 
notice to quit under the general law is ne- 
essary in a case governed by any specific 

emises-Tenancy legislation, and such a 
notice may be necessary only if the same is 
ispecifically required by any such legislation, 
hough earlier there was a sharp divergence 
of ppinion as to the necessity of giving 
uch notice and also as to the necessity of 
stating the grounds of ejectment in such 
otice. The provisions of the Gangtok Rent 
Control and Eviction Act, 1956 do not pro- 
vide for or require any such notice. But it 
is one thing to say that no notice is neces- 
sary or that no ground is required to be 
mentioned therein and an entirely different 
thing to state that the ground specifically 
alleged in such notice can be added to or 
substituted by a new and different ground 
in the plaint or at the trial. At any rate, 
guch: new or different ground, whether in 
addition to or in substitution of the -earlier 
ground, would make the new ground look 
yery much like an afterthought and as such 
to be doubtful. 


19. This EN me to the consideration 
of the most important question in this case, 
namely, whether the learned District Judge 
is right in holding that “evidence on record 
sufficiently proves that the suit premises are 
bona fide required for the use and occupa- 
tion of the plaintiff and for her existing and 
new business”. 


20. There can be no manner of doubt. 


that before decreeing a suit on the ground 
of the landlord’s bona fide requirement for 
his own occupation, whether for residence 
or business or otherwise, and granting eject- 
ment of tenants from the house occupied in 
part by the tenants and in part by the land- 
lord, as in this case, the Court must be in 
a position to ascertain the extent of the por- 
tion in the occupation of the landlord and 
‘whether such accommodation is or is not 
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sufficient for the bona fide requirement of 
the landiord and it not, whether the portion 
occupied by the tenant is, therefore, bona 
fide required to be made available to the 
landlord. But after repeatedly going through 
the evidence as carefully as I could, I have 
not been able to ascertain with any modi- 
cum of certainty the extent of the portion 
of the suit-building in occupation of the 
landlord or, for the matter of that, the ex- 
tent of the entire suit-building. And the 
evidence on record, read along with the rel- 
evant portions of the pleading, has given 
me a very strong impression that even the 
plaintiff or her husband PW 1 has no clear 
definite or precise idea about the suit-build- 
ing, its extent and even how many storeys 
it consists of or they have indulged in deli- 
berate falsehood. In the plaint, signed and 
verified by the plaintiff herself, the suit- 
building has been described in parə 1 as “a 
three-storeyed pucca building”. In reply to 
the defendants’ assertions in para 1 of the 
written statement that “the building in ques- 
tion has 5 storeys and not 3 as mentioned 
in the plaint”, the plaintiff, in para 1 of her 
replication, has again reiterated that “the 
building in fact is a three storeyed one and 
is not a five storeyed one”. In the notice 
served through lawyer, Ext. P. 5 dated 25-7- 
76, the suit building was also described as 
“a three-storeyed pucca building”. 

21. PW 1, the husband and constituted 
attorney of the plaintiff and deposing in 
this suit for and on her behalf, has in the 
beginning of his deposition in examination- 
in-chief, described the suit-building as 


“three-storeyed pucca building” but at the 
end of his cross-examination has admitted 
that “the building has got five storeys”. 


But the Pleader-Commissioner, P W 3, in| 
his report Ext. P-9 has, however, stated 
that “it is a 6 (six) storeyed R. C. C. build- 
ing”. 

22. From all these, therefore, it cannot 
be ascertained with any amount of certainty 
as to what is the extent of the suit-building 
and even how many storeys it consists of 
and how many storeys or what portions of 
the building are in possession of the plain- 
tiff-iandiord and how many storeys or what 
portions are in possession of thé tenants and 
whether the portions in possession of the 
landlord are not or cannot be sufficient for 
the business, existing and new, of the plain- 
tiff-landiord. And if this much only, name- 
ly, what is the total extent of the entire 
suit-building and the accommodation of 
space available therein and how much of it 
is‘in occupation of the landlord and, as 
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suche how ‘much more he can bona fide re- 


quire, cannot be ascertained, then I.: do: not,. 
understand how any Court can find that the’ 


landiord .bona fide. requires the premises’ oF 
any part thereof or requires more accommo- 
dation or space then she has now. I may 
frankly confess my inability to understand 
how a Court can decree ejectment in favour 
of a landlord and order recovery of posses- 
sion of the portion occupied by the tenants, 
on the ground that the landlord bona fide 
requires that portion, withont ascertaining 
the extent of the portion occupied by the 
landlord and without thus being able to 
determine how much more fhe landlord ‘can 
require for his bona fide occupation. 

23. In para 3 of the plaint, the suit-pre- 
mises, that is, the portions occupied by the 
defendants-appellants, have been described 
to consist of — (1) one shop room, (2) one 
flat, consisting of two rooms, store, kitchen, 
bath and latrines in the second floor and 
(3) one godown in the basement (ground 
floor). So, even assuming that the shop- 
room is on another floor, the tenants, even 
according to the plaint case, are occupying, 
in whole or in part, only three floors, name- 
ly, the basement-cum-ground floor, where 
the godown is situated, the second floor 
used as residence and another floor where 
the shop “Shyama Auto Agency” may be 
situated. In his deposition also PW 1 has 
said that besides the shop-room where 
“Shyama Auto Agency” is located, “the 
defendants have got their godown at the 
basement and they are occupying one flat as 
residence”. This being the definite case of 
the plaintiff in the plaint as well as in the 
evidence, it is really difficult to understand 
how the Pleader-Commissioner, P W 3 has 
found, as stated in para 3 of his report, 
Ext. P9, that “among the six storeys, the 
Ist, 2nd, third and bigger portion on the 
fifth floor are exclusively occupied by the 
defendant”. It is also difficult to understand 
that if the third floor is thus “exclusively 
occupied by the defendants”, as noted in 
para 3 of the report, how the Pleader-Com- 
missioner has found “packets of eggs” of the 
plaintiff “on the passage of the third floor”. 


24. As will appear from the Order No. 19 
dated 20-4-78, the Pleader-Commissioner 
was, in particular, asked to make inspection 
as to “the nature and extent of accommoda- 
tion of the plaintiff’ and “how the present 
accommodation is being utilised” and “if 
any other portion in the suit-building is 
available to ‘the plaintiff’. But I must say 
that the Commissioner has wholly failed to 
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-help the Court on any of these points and 
.has. not been able to state, either in his re- 


port or in his deposition, with any amount 
of clarity as to what was the nature and ex- 


tent of the accommodation occupied by the 


plaintiff and how the same has been utilised. 
I cannot but feel that the evidence of P W 1, 
representing ‘the plaintiff; read along with 
‘the evidence and report of the Pleader-Com- 
missioner gives a very much confused pic- 
ture as to the nature and extent of the en- 
tire building and of the suit-premises and 
also of the extent of the accommodation 
occupied by or available to the plaintiff- 
landlord and/or the defendants-tenants and, 
as already noted earlier, P. W. 1, the husband 
of and the sole witness representing the 
plaintiff, has made the confusion worse con- 
founded by making divergent statements on 
different occasions. Apart from what has 
already been noted hereinbefore, it may be 
pointed out further that while according to 
para 3 of the plaint, the flat used as resi- 
dence by the defendants-tenants is “on the 
second floor’, P. W. 1 has stated in cross- 
examination that “the basement of the build- 
ing is in possession of the defendants and 
on the portion above the basement, they 
have their residence”, which would obvious- 
ly mean that the residence of the defendants 
is on the first floor and not on the second 
floor. In this state of affairs, I am afraid. 
that it would not be possible for me to hold 
that for her business, existing or new, of 
for the matter of that, for any other - pur- 
pose, the plaintiff bona fide requires more 
accommodation than she has now, as: it is 
not possible to ascertain with any reasonable 
certainty as to what is the extent of the en- 
tire suit-building and what is the extent of 
accommodation in the occupation of the 
plaintiff and, as such, to ascertain what and 
how much more accommodation, if any, 
can be required for her existing business or 
its expansion or any new business or any 
other purpose, 

25. But that apart, and even otherwise, 
I do not think that the plaintiff has been 
able to prove that for her business, existing 
or new, she bona fide requires the portion 
of the house in the occupation of the defen- 
dants. As to the nature; extent and volume . 
of her alleged business, the evidence of her.. 
sole witness, P W 1 is as hereunder: ; 

“The plaintiff is carrying on the business — 
of supply of the eggs to Army through Den- 
zong Co-operative Society Limited and her 
anuual turnover is Rs. 16/17 lakhs. She has 
also a transport business. The plaintiff has 
got no place at Gangtok to store eggs and 
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for this reason the premises in dispute is 
bequired: -Dy. “her iner aston aie a aie hase 
At present for lack of accommodation she 
has to-stock the eggs at Siliguri. The shop 
portion of the premises would be utilised by 
the plaintiff for opening a shop under the 
style of Softy Tea Centre where cold bever- 
ages, confectioneries, eggs and poultry birds 
would be sold . re 
The plaintiff has ` to incur ‘additional expen- 
diture of Rs. 2/- per hundred eggs by stor- 
ing them at Siliguri ..... sasa eras seres 
We have to pay toll tax on all ‘the materials 
unloaded in Gangtok . me 
. Our Ses: are taken ‘by our 
trucks to the points of supply. for delivery 
It is correct that toll tax is to be 
paid for ‘unloading within the bazar limits.” 
26 In other words, to put it shortly, the 
case as made out is that the plaintiff requires 
the suit-premises for storing the eggs which 
she supplies to the Army through Denzong 
Co-operative Society and also for opening a 
new shop under the style of Softy Tea Cen- 
tre for selling beverages, confectionery, eggs 
etc., therefrom. It is stated that the plain- 
tiff has a transport business, but it has not 
been stated whether such business or any 
part thereof is carried on at Gangtok or 
anywhere in Sikkim or at their native place 
and, therefore, such: transport business even 
if there be any, need not be taken into con- 
Sideration for ascertaining the requirement 
of the plaintiff for the suit-premises for her 
business at Gangtok. But the’ alleged busi- 
ness of supplying eggs etc., by the plaintiff 
to the Denzong Co-operative -Society and 
its extent and volume would have been 
otherwise very much pertinent. in this case. 
But P W 2 Gopal Krishnan, a manager of 
the Denzong Co-operative Society, has cate- 


gorkally stated that “since July, 1976, the 
plaintiff stopped the supply of. the articles 
and provisions to our Society”. After this 


statement of P. W. 2, the plaintiff has made 
no attempt to show that this statement made 
by P W 2 was wrong or otherwise mistaken 
or unreliable and that she is still carrying 
on the said business with the Denzong Co- 
operative Society. That being so, the rea- 
sonable conclusion would be that the plain- 
tiff is no longer carrying on the business for 
which she has alleged that she requires the 
suit premises for her bona fide occupation, 
and has ceased to do so for about three 
months before the filing of this suit on 16-10- 
76. 

27. But even if it is assumed that the 
said business of the plaintiff is still continu- 
ing, I do not think that there are materials 
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want of space at her disposal at 
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on record to show that the plaintiff is not 
in a position to’ carry on the said business 


‘in the manner as required without the pos- 


session of the suit-premises in the occupation 
of the defendants or would be able to carry 
on the same in a better or more profitable 
way with such accommodation being made 
available to her or is suffering loss or other 
inconveniences. in carrying on the business 
with the present accommodation in her oc- 
cupation. It is true that the plaintiff has 
tried to make out a case that because of 
Gangtok, 
she has to stock eggs at a cold storage at 
Siliguri and that as supplies are thus to be 
made by her to the Denzong Society at 
Siliguri, she is getting only Rs. 41/- per 
hundred eggs while she can get Rs. .43/- per 
hundred eggs if she can supply them to the 
Society at. Gangtok. As already noted, it 
is the evidence of P W 1 that they “have to 
pay toll tax on all materials unloaded in 
Gangtok”. There is nothing on record to 
show that Rs. 43/- per hundred eggs supplied 
by the plaintiff to the Society at Gangtok 
would be more profitable than Rs. 41/- per 
hundred eggs supplied to the Society at Sili- 
guri, after taking into consideration the cost 
of transport and other incidental costs and 
also the toll tax that would be payable if 
those eggs are brought and unloaded at 
Gangtok. But what is more, the plaintiff’s 
case that she is getting only Rs. 41/- per 
hundred eggs as, for want of space of stor- 
age at Gangtok, she is to supply them to 
the Society at Siliguri, is belied by P W 1’s 
own statement, noted and quoted above, 
that “our eggs are taken by our trucks to 
the points of supply for delivery” and also 
by the statement of P W 2, Manager of the 
Denzong Society, that “the articles are deli- 
vered to our Society at Gangtok, Bordung, 
Chungthang, Rongli and Lungthung— all in 
Sikkim”. If the articles are thus delivered 
by the plaintiff “to the points of supply” as 
stated by P W 1 or to the Society at Gang- 
tok and at other places in Sikkim as stated 
by P W 2, then there can be no reason why 
the plaintiff shall be getting only Rs. 41/- 
per hundred eggs, which is arate for sup- 
plies made at Siliguri. Since according to 
both P W 1 and P W 2, the supplies are be- 
ing made “to the points of supply” at Gang- 
tok and at other places in Sikkim, the plain- 
tiff cannot suffer or be heard to say to have 
suffered any loss by way of lesser price for 
not being able to store the eggs in the suit 
premises at Gangtok and thus being com- 
pelled to supply the eggs at Siliguri. It also 
appears from Ext. P 10, being a letter dated 
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23rd June, .1975, written by the plaintiff to 
the State Bank of Sikkim, that the plaintiff 


prayed for being allowed to have overdraft . 


facilities up to the limit of Rs.. 2 lakhs to 
enable her to store eggs at Siliguri in the 
Siliguri Ice Factory and Cold Storage (P.) 
Limited, where she has acquired “storing 
room at an annual rental of Rs. 4,200/-”. 
There is nothing to show that the plaintiff 
has any reason to be unhappy with this ar- 
rangement or that any happier or more pro- 
fitable arrangement can be made in the suit- 
premises or anywhere in Gangtok. On the 
materials on record, therefore, it cannot be 
held that the plaintiff bona fide requires any 
more portion, and, as such, any portion of 
the suit-premises for her business relating to 
supplies to the Denzong Co-operative Society 
Limited, even if she is continuing any such 
business till now. 


28. As to the other business which ac- 
cording to P, W. 1 the plaintiff intended to 
start,. namely, a business under the style of 
“Softy Tea Centre’, we get it from the 
Pleader-Commissioner, P. W. 3, that such a 
business under such style -has already started 
and “deals in eatable articles like eggs and 
confectionery, tinned-food etc.” and _ there 
is no evidence on record. to show the extent 
and volume of business thereof or that the 
present accommodation provided therefor is 
not reasonably sufficient for the same. The 
very fact that P. W. 3 in his report Ext. P 9 
has described the shop as a “Stationeries 
Shop”, but has subsequently stated in his 
deposition that eatable articles like eggs, 
confectioneries and tinned-foods etc., are 
sold there would make the -nature of the 
shop and the business carried thereon rather 
doubtful. P. W. 1 has stated further that 
“the plaintiff has obtained a trade licence 
for this purpose from Gangtok Municipal 
Corporation’, but no such licence has been 
produced and the non-production thereof, 
according to Mr. Kharga, goes to show that 
the same is not a genuine venture but is a 
mere temporary show to make out a case 
for requirement, without even a Municipal 
Trade. Licence to show its bona fide. I have 
not been able to obtain any satisfactory ex- 
planation. from Myr. Moitra, the learned 
Counsel for the respondent for the non- 
production of this licence, alleged to have 
been taken by the plaintiff, though this new 
business has been held out as one of the 
grounds for the requirement of the plaintiff. 


"29. As already pointed out, the learned 
District Judge has also held that the plain- 
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tiff requires the suit-premises or portions 
thereof for “accommodating her. grown-up 
children also”. But I am. afraid, this find- 
ing of the learned District Judge also can- 
not be sustained for more reasons: than one. 


‘As I ‘have already pointed out hereinbefore, 


the specific. and categorical case made by 
the plaintiff in paras 6 and 8 of the plaint 
as to her requirement is for (1) “her exist- 
ing and new business” and (2) “to accom- 
modate the staff of the plaintiff’ and in the 
plaint, the plaintiff has not even remotedly 
suggested about any requirement for resi- 
dence, whether for herself or for her children. 
Assuming, as I may, that these three child- 
ren, being two daughters aged about 18 and 
10 years and one son aged about 15 years, 
are her “dependants” within the meaning of 
Section 4 of the Gangtok Rent Control and 
Eviction Act, 1956 and as such the plaintiff 
would have been entitled to evict her tenants 
if the premises were required for the bona 
fide occupation of these children, I do not 
think that the plaintiff, not having pleaded 
such a case in her plaint even remotely, but 
having pleaded some other and different 
case specifically and categorically, can be 
allowed to found her claim on such new 
grounds. I have already referred to t 

decision of this Court in Bishnu Kala’s case 
(AIR 1980 Sikkim 1) (supra), where, after 
referring to the decisions of the Privy Coun- 
cil and the Supreme Court, it has been 
pointed out that in a given case relief may 
be granted even on a ground not specifically 
pleaded, provided there can be or has been 
no prejudice or surprise to the other party. 
But I have no doubt that the tenants-defen- 
dants in this case can reasonably complai 
both prejudice and surprise if, after being!’ 
summoned to meet a specific case made by 
their landlord as to her requirement of the 
tenanted premises for her business only, 
they find the landlord having been allowed 
to make out a different case of requirement 
based on an entirely new ground of resi- 
dence for the children. The case sought to 
be made out by P. W. 1 at the trial is tha 
“two of the children will have the education 
in Gangtok and the third one will be visit- 
ing on vacations”. If the tenants-defendants 
knew that they would have to meet such a 
case of requirement for the children, 
might have taken necessary steps 
prove the same, by proving, for example 
that the children are already having their 
education at such place or places and in 
such manner and in such courses or streams 
of studies and in such educational institu- 
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ttions: and hostels ete., that no parent: would 
‘even. think af shifting them to a place like 
Gangtok of that the plea'of their having 
education in Gangtok is a dodge or a ruse. 
I-am, therefore, of opinion ‘that the learned 
District Fudge was wrong.in. allowing the 
plaintiff. to make out: this:mew case dehors 
the -plaint during the trial and’ in holding 
that. the re ‘has = able. to PEIN’ 
jsuch case, — 


. 30.. L ‘therefore, feel that. tho. diw 
granted by the learned District Judge for 
eviction from and recovery, af khas posses- 
sion of. the suit-premises cannot be sustain- 
ed and must, therefore, be set aside, and J, 
therefore, set aside the decree under appeal 
so far it relates to eviction and recovery of 
khas possession - ‘and mesne profits. The 
decree, so- far it relates to the recovery of 
arrears of rent is, however, maintained with 
proportionate costs, being the amount of 
the Court-fees payable thereon and save as 
aforesaid the decree for the remaining 
amount of costs is also. set aside. The ap- 
‘peal is, therefore, allowed accordingly, but 
wee ee E 


Ordered accordingly. 
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Union of India, Appellant. v. 
Tshering Lama, Respondent, 


--Civil Appeal Na 6 of 1979 and C, M. 
No: 10 of. 1980 in C, A aaan an 
D/- nm T1981, 


_ (A) Arbitration Act ao of 1940), Pre. 
— Matters arising in Sikkim relating to 
arbitration — Provisions of Arbitration 
Act are laws of ‘Sikkim in that’ behalf. 

- The provisions of the Arbitration Act, 
1940 having so long: been “recognised”, 
“applied” ‘and “acted on” by the Court 
of justice in Sikkim in the administra- 
tion’ of ‘justice in all matters relating to 
arbitration, have- sean nae! become the 


Ashok 


Taw of Sikkim? - ’ other. ‘words 
the ‘provisions of © a statutory 
laws“ relating to arbitration: as 
contained: in -the Arbitration’. Act, 
1940, have asa result of- their conti- 
nuous. and «systematic recognition and 


application by the. Courts in Sikkim,. be- 
come the’ laws in. force in Sikkim, though 
not as.a.piece of legislation. . (1978):-4 

suse LJ 18 and agi 3 Sikkim LJ:..6, 
Rel. E _ (Para 2) 


HY/ = Del 31/SNV 


Union of India v. Ashok ` 


Ac ls B 


(B)' Constitution of India, Art. ‘265 — 
Fees — Nature of — Levy and collection 


of — Can be. by and ‘under authority of 


statutory law. 


“Fees” are also ‘jnandsd: within the 
expression “tax” as used in Article 268 
and "fees are also included within tax- 
ing power of the Legislature in the 
broad sense” and, therefore, levy and 
collectian of fees also must be by and 
under the authority of law, which means 
statutory law, — (Para 6) 


(C) Sikkim State Rules — Re, Court- 
fees and Stamps on Documents, . Sehe- 
dule Entries 1, 8 and 9 — Arbitration 
Act (1940), Pre. — Applications under 
Arbitration Act — Appeals from orders 
on — Proper Court-fee is Re. 1/- only 
as provided for under Entries 8 and = mee 
Entry 1 is not attracted, 


If ‘any application filed under the pro- 
visions of the Arbitration Act, for which 
no specific provisions have been made 
under the relevant Sikkim Law, is affix- 
ed with Court-fee of Re, I/- only, that 
being the maximum amount chargeable 
for applications filed in Court under the 
Sikkim Law, no objection can be taken 
on. the ground that such application has 
not been properly. or sufficiently stamp- 
ed, Consequently no objection cam also 
be taken. on the ground of insufficiency 
of Court-fees to any appeal filed against 
any order- passed an. any such applica- 
tion, if such appeal is also affixed with 
Court-fee of Re. i/-.- - (Para 9) 

(D) Constitution of India, Arts: 277 & 
371F (k) — Levy of Court-fee of Ru 
pees 100/- on. applications under Arbi- 
tration Act in Sikkim on basis of deci- 
sions of former High Court rendered 
after 26th Jan, - 1950 — Cannot be the 
basis for levying the same after incorpo- 
ration of Sikkim within- Union of India 
-— Same cannot be said to be. levied under 
law within contemplation of Art. 277—- 
Decisions, not eau by Art. 371F (k) 
also, .. 


. It is not mei to say the amount of 
Rs. 100/-. having been’ continued ‘to be 
levied on: the. basis -of decisions of 
former High Court as Court-fees for ap- 
plications ‘under ..Arbitration Act cam 
legally be continued to be levied under 
Article 277. 
considered: to be protected by. Arti- 
cle 371F (k). (Para 10} 

‘Firstly, the decision of the. former, 
High Court was never a declaration ‘of 
law, but was,’an ad hoc: disposal: ‘of the 


Decisions cannot also be. 


L7 - Union of India v.: Ashok‘; i 
‘the Sikkim- Court-fees Law . providing, for 


vant appeals without. _ declaring, or 
ding any law; and, at | any rate, was 
era, statutory,- law. ,. Secondly, the 
r, in order .to.:ibe “continued to . be 
ed” under. Article: 277, : must. have 
1 levied “immediately before. the 
mencement of this Constitution” and 
expression means -the 26th day of 
uary, 1950,. which day, as. declared 
Article 394 “is referred to in this 
stitution as the commencement. of 
Constitution”, > It is true ‘that thé 
stitution has actually commenced. to 
rate in Sikkim with éffect. from. the 
ı April, 1975, when Sikkim has beet 
‘porated in the Union of India as a 
ponent State under. the. Constitution 
irty-sixth Amendment) Act, -..1975. 
Article -394 has not been adopted or 


red in any way im its application to- 


zim and, as a result the expression 
> commencement of this. Constitution” 
1 in the various -Articles of the Con- 
ition, would: mean the 26th January, 
), even in respect of Sikkim, .though 
Constitution. has actually . commenced 
yperate in Sikkim a quarter of a cen- 


7 thereafter, |= .. .... | (Para 19) 
es Referred.: Chronological Paras 
78) 3 Sikkim LJ 6. . É e 

78). 4 Sikkim LJ 18 >- > 2 


15) Civil Misc. Appeal No: 3 of 1971, 
|- 30-9-1975 (Sikkim), A: K. Kharel 
, Union- of India --4 
1973 SC 724: 1973 Tax LR 581 6 
'1) Civil Misc. -Appeal Nos. 1 and 2 
1971; D/- 9-7-1971 (Sikkim) 4, 10, 11 
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nup Deb, Standing Counsel, for Ap- 
ant; .N. B. Kharga, for Respondent; 
P. Choudhury, Advora General, for 
State. 


UDGMENT :— In both the Civil. Ap- 
ls being No. 6 of-1979 and No, 2- of 
), a common question has been rais- 
relating to the amount of -Court~fees 
able for these appeals -and the said 
stion has been, as it should be, heard 
a preliminary point, It has been 
xd by the learned counsel for both 
appellant and the respondent. in both 
appeals that there is no. provision in 
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Court-fees payable for ‘applications -!un- 


der the.provisions of the Arbitration :Act, 
1940; ‘or :for..any appeal:from any order 


passed on: any. such application. |! As‘ the 


question raised relates: tos revenue of -the 


State,- riotice. was issued to thet Advocate; 


General . to: represent ‘the State., and the 


learned -Advocate-General]..has ‘appeared 

in pursuance. thereof. and has:, made - his 
submissions. . This judgment eval iBOvr 
ern both.: -the AppeR Paie 


"2. Arbitration Act,’ ‘1946; provides: for 
various: types of ‘applications, its anxiety 
being, as demoxstrated'in Section 32' and 
Section 33° thereof,’ to shut out all suits 
and to` permit an arbitration agreerient . 
or award’: to be enforcéd, set ‘aside, 
amended, modified ' or in any way. ‘affect- 
ed only by. ‘applications. ‘The Act has not 
yet been “extended to Sikkim’ byi any 
notification” under cl. (n) of Article 371F 
or otherwise. But the’ provisions, of ‘the 
Act ‘have been consistently. applied by 
the Courts’ in-'Sikkimn ‘from’ long before 
Sikkim, was. incorporated inthe Union 
of India‘'as a ‘component State’ by, ‘and 
under’ the Constitution’ (Thitty-sixth 
Amendment) Act, 1975, and are continu- 
ed to be‘ so applied by ‘the ‘Courts in 
Sikkim to- all cases relating to arbitra: 
tion. ‘The Courts have’ applied the’ pro- 
visions: of- the Act not only to. arbitration 
proceedings between .the parties, . ibut 
have also applied the provisions’ of the 
said Act «in entertaining .all applications; 
appeals and other proceedings as. provid- 
ed in the said Act, Law has: been defined 
by Salmond as “the body. of principles 
recognised and applied. by the State in 
the administration of justice” and to con- 
sist. “of the rules recognised and acted 
on by the Courts of justice”, If. there is 
a set of principles and the Courts have 
systematically “recognised”, “applied” 
and “acted on” .such- principles. in mat- 
ters relating to administration of justice, 
the principles., then acquire the status 
and force of, law., The. provisions of. the 
Arbitration Act, 1940, -having so,. long 
been “recognised”, “applied” and “acted 
on” by the Courts of justice in Sikkim 
in the. administration of justice in all 
matters relating.to arbitration, have ac- 
cordingly- become -the laws_of Sikkim. To 
put it in other words, the provisions -.of 
the statutory laws relating to, arbitration 


as contained in the. Arbitration. Act, 1940, 


have, as a result of their continuous. and 
systematic recognition and application by 


the. Courts in. Sikkim, . become- the laws 
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in force in Sikkim, though not as a piece 
of legislation. This is also what has 
been held by this Court in Asharam 
Agarwala v. Union of India ((1978) 4 
Sikkim LJ 18), Dealing with the similar 
question of making of laws by Courts 
or their Judges, it has been held -by 
this Court in Jas Bahadur Rai v. Putra- 
dhan Rai ((1978) 3 Sikkim LJ 6)'that “if 
this is characterised as making of: laws 
by Courts, it may be pointed out that 
the very same thing was done by the 


Courts in India during the early British - 


period when legislative laws in India 
were scanty and the Courts in India 
freely followed and adopted the princi- 
ples of the English Law in deciding 
points not covered by the provisions of 


the Indian Laws in force” and that India- 


being “then a country almost empty of 
legislative laws’, “the void was to a 
great extent filled up by Courts through 
their decisions by importing principles 
of English Law, both Common and Sta- 
tutory”. What was then done by the 
Indian Courts was obviously clear law- 
making and this Court held further in 
Jas Bahadur Rai (supra) that the Courts 
in Sikkim would have to continue to do 
that amount of law-making until such 
time when direct legislative laws would 
begin to hold and occupy the field. 


3. A learned Jurist (Baxi in his n- 
troduction to Justice Mathew’s ‘Demo- 
cracy, Equality and Freedom’) has very 
recently said that “in this last quarter 
of the twentieth century very few people 
would venture to contest or deny the 


elementary proposition that appellate 
Judges not merely declare the law or 
apply it, but that they also make 
or create law.” I wish the learned Jurist 
(Baxi, however, does not like the term 
“Jurist”, and prefers the expression 
“legal scholar’) was right and I would 
have wholly agreed with him if he used 
the word “should” instead of the word 
“would” {emphasised above). For I know 
that not only jurists and legal scholars 
dispute, but that even Judges disown 
their power to make and the fact that 
they do make law. But even the learn- 
ed Jurist himself is probably not quite 
sure that “very few people would ven- 
ture to contest or deny” that Judges 
“also make or create law”; for he has 
himself said elsewhere (in the Introduc- 
tion to his “Indian. Sypreme Court and 
Politics”) that ‘for much too long the 
- law-persons Judges, -Lawyers and 
Jurists — ` everywhere in the world 
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have successfully managed to convince 
the people of the truth of their lies con- 
cerning the nature of- the judicial pro- 
cess”, I have my doubts as to whether 
the spell of those “lies” is over. “Lies” 
is, however, a very strong expression; 
but such an “illusion”, if I may use that 
expression which the learned Jurist has 
also used elsewhere, is very much there 
and as a result of the hypnotic spell of 
that’ illusion, many law-persons, rather 
a majority of them, honestly, though er- 
roneously, believe that Judges do not 
make or create laws. The sooner we ex- 
plode the myth, so affectionately nou- 
rished by the Britishers and so faithfully 
cherished by many of us, that Judges 
do not and cannot make law and honest- 
ly declare or confess that they do and 
can, the better, The Law of Arbitration 
in Sikkim, like many of its other impor- 
tant branches of laws, eg. the law re- 
lating to Civil Procedure, Contract, 
Transfer of Property and a host of them, 
is essentially a judge-made law, as the 
Judges in the Courts in Sikkim, by reg- 
larly and systematically applying and 
acting upon the provisions contained in 


the Indian Arbitration Act, 1940 in their 


Courts, have made these provisions the: 
laws of Sikkim, though the said Act of 
1940 was never and is still now not ex- 
tended to Sikkim as a formal piece of 
legislation. 


4, Though the question before me in 
these two appeals is what amount of 
Court-fees is payable on the various 
types of applications filed under the 
provisions of the Arbitration Act, 1940, 
and also for the appeals preferred 
against the orders passed on such appli- 
cations, I have still discussed the ques- 
tion as to whether and, if so how, the 
provisions contained in the Arbitration 
Act, 1940 have become the laws in Sik- 
kim by being regularly recognised, ap- 
plied and acted upon by the Courts in 
Sikkim, because it has been pointed out 
by the learned counsel appearing for 
the. parties that a fee of Rs. 100/- was 
and is being paid by the parties on ap- 
plications under the provisions of Sec- 
tion 14 read with Section 17 of the Arbi- 
tration Act, 1940 for getting the awards 
filed and made rules of Court in accord- 
ance with some direction of the former 
High Court and the learned counsel. have 
reised the further question as to whe- 
ther such imposition, in accordance with 
the orders of the Courts, has also be-, 
come. the Jaw-in force...-It: appears ‘that 


1981 


in Civil Misc. Appeals No. 1 and No. 2 
of 1971, filed against the orders of the 
lower Court to: pay ad valorem court- 
fees on the value of awards on applica- 
tions for making the awards rules of 
Courts, the former High Court of Sikkim, 
by its judgment dated 9-7-1971, ordered 
the refund of the Court-fees paid after 
deducting an amount of Rs. 100/- there- 
from. And from then onwards, this 
amount of Rs. .100/- appears to have 
been accepted in various other cases as 
the amount payable for such application. 
This question came up for consideration 
before Chief Justice Sachar of this Court 
in Civil Mise. Appeal No. 3 of 1971 
(A. K. Khare] v. Union of India, decided 
on 30th September, 1975) and the learn- 
ed Chief Justice pointed out that “the 
amount was not fixed with reference to 
any specific law” by the former High 
Court in the said Appeals No. 1 and 
No. 2 of 1971. But even then, the learn- 
ed Chief Justice thought that as the ap- 
pellant before his Lordship was agree- 
able to pay Rs. 100/- and was only ag- 
grieved by the order of the lower Court 
to pay the amount ad valorem on the 
value of the award, it was not necessary 
for his Lordship to consider the legality 
or propriety of such fixation and his 
Lordship also ordered refund of the 


Court-fees paid after deducting a sum of. 


Rs, 100. Manu, our ancient and most 
revered law-giver, directed that when 
we are in doubts, we should follow the 
path followed by our predecessors, as 
by doing so we would achieve good and 
would commit no wrong (Jenasya Pitaro 
Jata Jena Jata Pitamahah, Tena Jayat 
Satang Margam, Tena Gachchhan Na 
Dusyati — Manu-IV, 178). I: would have 
also tried to dé so and would: have re- 
spectfully followed the learned Chief 
ustice, if I found that the question aris- 
ing before me was decided and deter- 
ined by him. But since his Lordship 
ategorically pointed out that he was 
ot deciding the legality or correctness 
t this imposition of Rs. 100/- as Court- 
ees and’ all that his Lordship said was 












f the award were not payable, I am not 
n a position to derive any help from 
hat judgment in these appeals before 
e, where the question as to. what 
ount of Court-fees is required to be 
aid for applications under the Arbitra- 
on Act and for appeals from orders 
ereon has been specifically raised. And 
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hat ad valorem Court-fees on the value - 


order to. decide that question,. it has- 
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become: very: much relevant to consider 
that even thoygh the Courts in Sikkim 
have, by consistently recognising, apply- 
ing and acting upon the principles con- 
tained in the Arbitration Act, 1940, made 
the provisions of the said Act the laws 
in Sikkim regulating all matters relat- 
ing to Arbitration, whether the Court 
could impose or levy Court-fees by -its 
judicial law-making? However a great 
votary of judicial law-making I would 
like to be, I am afraid that I would not 
be able to: go to that length as to hold 
that the Courts by its judicial fiats can 
impose taxes also. 


5. The mandate of Article 265 of our 
Constitution is that “no tax shall be levi- 
ed or collected except by authority of 
law”, a principle recognised in all demo- - 
cratic countries, In England also, the 
established principle is that express sta- 
tutory authority is necessary for the im- 
position of taxes. In Halsbury (Laws of 
England — Simonds Edition, Volume No. 


7, Page 231) it is stated that ‘the Crown 


or its ministers may not impose direct 
or indirect taxes without Parliamentary 
sanction” and that “it-is enacted that 
no man shall be compelled to make or’ 
yield any gift, loan, benevolence or tax 
without common consent by Act of Par- 
liament”. ‘The expression “law” -in Arti- 
cle 265 has been construed to mean sta- 
tutory laws only, as will appear from 
the series of decisions of the Supreme 
Court in Atiabari Tea Co. (AIR 1961 SC . 
232 at p. 248), Balaji (AIR 1962 SC 123. 
at p. 128), Chhotabhai Jethabhai (AIR 
1962 SC 1006 at p. 1020) and several 
other cases. l 


6. As pointed out by the Supreme 
Court in Commr., Hindu Religious En- 
dowments v.  Lakshmindra Thirtha 
Sywamiar (AIR 1954 SC 282 at p. 295). - 
Ratilal v. State of Bombay (AIR 1954 
at p. 395). Sri Jagannath v.: 
State of Orissa (AIR 1954 SC 400 at page - 
403) and later cases, there is no generic 
difference between “tax” and “fee” and. 
both are different forms in which the 
taxing power of the State manifests it- 
self; but our Constitution, however, has 
made a distinction between the two for 
purposes and as items of legislation. But 
though there is no generic difference, 
the two have different characteristics 
and from that point of view, Court-fees 
are fees and not taxes, as held by- the 
Supreme. Court in Government of Mad- 
ras v. Zenith Lamps (AIR 1973 SC 724) 
and as held therein (at.p. 703), “there - 
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must. be a broad correletionship with the 
fees. collected and the cost of administra- 
-tion of-justice.” But otherwise, fees are 
also taxes and. that would also appear 
‘from Article 366- {28}, where ‘the expres- 
Sion “taxation”. has been defined: to in- 
ciude ‘the. imposition of any tax or im- 
post, whether general or:local or spe- 
cial”. and it has “been directed: therein 
that the expression “tax shall be. con- 
‘strued ‘accordingly’. .There can, there- 
fore;: be mo doubt. that “fees” are also 
‘included ‘within. the expression “tax” as 
‘used in Article 265 and as pointed out 
by the Supreme Court in - Muhammad- 
bhai. v., State of Gujarat. (AIR. -1962 .SC 
1517 at p. te “fees are also. included 









levy aad collection of: fees ‘also must be 
(by and.under the authority. of law, 
ag aB, EAN noted, means . statutory 


TA The law reag. to Court-fees in 
Sikkim is to. be found in a set. of Rules 
known as. "Sikkim State Rules — Re: 
Court-fees and Stamps on, Documents”, 
assented to by the. then Ruler.of the 
State on 30th March, 1928, as subse- 
quently amended, There does not appear 
to be any...specific provision imposing 
Court-fees on any application relating to 
arbitration, matters, Entry No. 1 of..the 
Schedule . relates to “Plaints in. Civil 
Suits. or Civil Appeal” and provides, that 
“no: stamps; but. cash Court-feés payable 
im advance; annas two in a rupee on the 
value of the claim put”. Applications u2- 
der the provisions of the Arbitration 
Act, 1940, including applications for fil- 
ing aud ` enforcémeént of arbitration 
agreemént and award, can never be re- 
garded to be suits or plaints in in’ Civil 
Suits,. particularty when, as already 
pomted out, one af the main objects of 
the Arbitration Act, 1940, is to prohibit 
and shut out all suits relating to arbi- 
tration agreement and award, The deci- 
sion of the Supreme Court in Usmanali 
Khan v; Sagar Mal (AIR. 1965 SC 1798) 
may be referred to’ where it has been 
held (at p. 1801) that a proceeding under 
Section 14 read with Section 17 of the 
Arbitration Act, 1940 for having the award 
filed in Court. and | enforced through a 
decree can never be ‘regarded as a suit. 
The learned Advocate-General has con- 
tended that even if. a proceeding initiat- 
ed by’ such an application; _ not; having 
commenced with a plaint, is not to be 
regarded ‘as süt, any appeal’ therefrom 


. Dmion of India. v.. Ashok 


AJL R. 
is nevertheless a Civil Appeal “and must, 
‘therefore;.be charged under Entry! No.1 
and. Court-fees must be paid .at the rate 
-of annas two in a rupee.on the: valyas 
‘of the: claim put’. Įn.my view, ifr the 
expression “Civil Appeal’ -stood:apart or 
independently, the argument of: the learn- 
“ed Advocate-General could have carried 
force. But as! already: quoted hereinbe- 
fore the expression “Civil Appeal” . in 
Entry No.. 1-is. used, mot separately or in- 


-dependently, but in conjunction with and 


after the words “plaints ‘in Civil - Suits’. 
. The. expression .“Civil Appeal’’;-therefore, 
in. Entry’ No,” Liwould:mean' civil appeal | 
-arising out-of a civil’ suit; Clause (5) .of 
‘the, Rules provides:.that “in ~ appeals, 
(Civil Suits): the. same’ Court-fee shall ‘bea 
-charged -as'in the ‘original Court.” :This 
also,. therefore, arany goes to ‘show that 
by’ ‘the „expression; . “appeals”. . is: meant 
appeals arising out of -the decrees. pe 
ed in Civil Suits, ` ~ 

. 8. I have so “doubt that applications 
“andes the different : provisions of: th® 
Arbitration Act, 1940. are, and. cannot De 
regarded as anything. -other than, ap- 
plications only and are to be: charged as 
such, It : must be «charged «as 
eny other. ordinary application, unless 
the relevant law relating to Court-fees 
provides for any special imposition’ for 
such applications.. That is why separate 
and specific provisions have: been- made 
in Schedule It of the Court-fées Act, 
1870, -for charging applications under 
the Arbitration Act' and: different State: 
have also, -by amending the aforeésai 
‘provisions. or ‘by enacting separate enact- 
ments,. specifically provided for Court 
fees payable on such applications. Th 
relevant: Sikkim Law not..having speci 
fically provided for charging such appli 
‘cations, . such applications can ‘only ` 
charged as ordinary and general appli: 
cations. The learned: counsel for both th 
parties : have submitted that -ordinai 
applications of general nature are ee 
ed with Court-fee-of Rupee 1/---un 
Entry No, 8 and Entry No, 9 of: T 
Schedule, which. provide: for: Court-fee 
payable for all applications in judici 
cases, the former for Civil and the late 
for Criminal. Entry. No, 8 reece ‘as here 
under:—: .- ii 
Miscellanėgus Application: © >° 
in a Judicial Case (civil) ¢ > S) 

. (a) .If the value of the : p Ea 

. Suit. is Rs, 50/-. or. 



































= above _ ha -— 
0) Ditto below es oe 
Rs 50/20 '* Re /-6/- — 
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oc ad la ea dh de boas ee 
“1f'-the value of ‘the suit is “Rs: "50f 7 

above” etc. would show “that the "Batry 
would apply td interlocutory ‘application 
in a. pending ` Civil Case’ and not to ap- 
plications originating proceeđings - under: 
the Arbitration ‘Act, - 1940. I have, | there- 
fore, my ‘doubts. ås to ‘whether: these -ap- 
plications -under. :the Arbitration . Act, 
1940, can at all be charged with any 
Court-fee under this. Entry. . But the 
learned counsel appearing for both the 
parties in. both these appeals have sub- 
mitted that if the applications under the 
provisions of the: Arbitration Act,’.1940 
are ‘to be treated as applications ‘only, 
they cannot be charged with any amoust 
higher than what is chargeable for any 
other applications: and as under the Sik- 
' kim ‘Law: none of the.applications men- 
tioned: therein, which’ are.to be filed in 
Courts, is charged with Court-fee ‘for 
more ‘than. Re. 1/-;: the applications un- 
der ‘the Arbitration Act also cannot be 
charged with any higher amount, and, 
at any rate, no ‘objection canbe taken 
on the ground of insufficiency of Court- 
fees, if they. are affixed with Re. 1- 
stamp, As at present. advised, I am in- 
clined to agree with the learned eoun- 
























any application filed under the provisions 
of the Arbitration Act, for which no 


specific 

der the relevant Sikkim Law, is affized 
with Court-fee of Re. 1/- only, that be-. 
ing the maximum amount chargeable ‘for 
applications. filed. in Court under the Sik- 
“Law, no objection can be ‘taken. om 


or sufficiently ‘stamped. 
would also AE #610 that no 
bjection ‘can also -be taken on ~the 
round of insufficiency of Court-feés -to 
ny appeal filed against any order pass— 
don any such application, if such ap- 
al is also affixed ‘with’ Court-fee. of 
e.: 1/-, ..From the Schedule to the Sik- 
im: Court-fees Law «it. ‘appears ° that’ all 
e Entries: relating- to various types of 
roceedings, -including suits and appeals 
ave ‘been clubbed. under the ‘heading: 
Petition”. An- appeal ‘also‘is:very much 
: petition,:as will appear from Sec, 382, 
de of Criminal Procedure, 1973,° the 
arginal note whereto‘is “petition -.of- 
peal”..and which provides that: “every: 
peal shall be madé in the form ofa 
tion: and ‘every such’ petition ‘shall”: 


“accompanied ` ‘by -a copy of the judg- 
= orsorder appealed: against,- The 


Union ..of India v.. Ashok- .. `: 


sel and I would accordingly hold that if 


provisions have been. made. un-. 


Nikkii 3 
Civil Procedure Code; however; im O. 4, | 
ogists game as @, Memorandum 

"Appeal... ..Be. that as it may, unless 
ae specifically. provided, æ higher 
amount .of Court-tees. is: not..te be pay- 
able- for appeal- thaw what is payable for 
the original proceedings, and Clause 5 
of the Sikkim Rules as quoted herein- 
above, also; shows. that the same Court- 
fee shall. be charged for appeal as im 
the original Court, Therefore, there- cat 
be no objection. - .on the ground of in- 
sufficiency of Court-fees if the same 
amount, which is paid for the applica- 
tions. under the Arbitration Act, is also 
a ace ce ac aa a 


BE it is fens ‘that after. the former. 
High: Court of Sikkim, m Civil Misc, Ap- 
peals No. 2 and Ne. 2 of 1971, allowed: 
refund of.the.Court-fees paid: adi valorem 
on the value of the award, on an appl- 
cation for getting the award filed: and 
enforced, after deducting Rs. '100/- there- 
from, such amount of Rs. 100/¢ began: to 
be. levied or -paid_.on. such applications. 
Article 277. of: the Constitution, provides 
that “any taxes, duties, cesses or fees, 
which, . immediately before the-.commen- 
cement of this Constitution, were beig 
lawfully levied,...may, notwithstanding: 
that those taxes, duties, cesses of 
fees are ‘mentioned in. the- Union List, 
continue: to ‘be levied: ......until! provisiocz 
to the contrary is made by Parliament 
by law”. But the agrument that. 
amount. of Rs. 100# having been. confiau~ 
ed to be levied as Court-fees for sucht} 
types of applications, cah legally be conr} 
tinued to be levied under Article 277, 
cannot ‘obviously be accepted for more! 
reasons than one. Firstly, the decisiom|}! 
of- the former High Court was never @ 
declaration of law, but was. and this I 
say with. respect an- ad: hoe disposa} of 
the relevant appeals, without . declaring 
or. deciding any law and, at any rate was 
never a statutory, law. Secondly, the levy,|, 
in order to be * ‘continued to be levied™ 
under Article’ 277, must hve been levi-| 
ed “immediately “before the commence- 
ment ‘of: this’ Constitution™ ‘and this ex- 
pression’: ‘shall mean the 26th day 
January, 1950, which day, as: declared], 
by Article: 394, ‘is referred to in this} 
Constitution” ‘as the commericement 
this Constitution”, It is’ true that the 
con ion, ‘has actually ' commenced 

te in Sikkim „with; effect from : ‘the 
Eth April, 1975, when’ Sikkim has ‘beet 


incorporated in the Unie of India as. 














_ 





40 Sikkim’ 


component State under the Constitution 


Union of India 


(Thirtysixth Amendment) Act, 1975, But 


Art. 394 has not been adapted or altered 
in any way in its application to Sikkim 
and, as a result, the expression “the com- 
mencement of this Constitution” used in 
the various Articles of the Con- 
stitution, would mean the 26th January, 
3950, even in respect of Sikkim, though 
the -Constitution has actually commenc- 
ed to operate in Sikkim a quarter of a 
century thereafter. This blatant incon- 
gruity appears to have escaped the notice 
of all concerned, but could have been 
very easily resolved by an order under 
clause (o) of Article 371F, inserted by 
the aforesaid Constitution (Thritysixth 
Amendment) Act, whereunder the Presi- 
aent, within a period of two years from 
the date of the commencement of that 
Amendment Act, could by order “do 
anything” including any adaptation or 
modification of any other Article. But 
the only order passed under that Cl. (0), 
being the Constitution (Removal of Dif- 
ficulties) Order No, XI, 1975, far from 
making any such adaptation or modifica- 
tion, has made it further clear that the 
expression “commencement of this Con- 
stitution” as used in the various diffe- 
rent Articles of the Constitution, would, 
even in respect of Sikkim, mean the 
26th day of January, 1950. Clause (1) of 
Article 210 provides that business in the 
Legislature of a State shall be transacted 
in the official language or languages of 
the State or in Hindi or in English and 


clause (2) provides that “unless the Le- 
gislature of the State by law otherwise 
provides, this Article shall, after the ex- 
piration of a period of fifteen years from 
the commencement of this Constitution, 


have the effect as if the words ‘or in 
English’ were omitted therefrom’. Para- 
graph 9 of the Removal of Difficulties 
Order, 1975, however, provides that for 
the words “fifteen years from the com- 


mencement.of this Constitution”, the 


words “fifteen years from the commence- 
ment of the Constitution (Thirty-sixth 
Amendment) Act, 1975” shall be. deem- 
ed to have been substituted in respect of 
Sikkim. Again, the proviso. to Articie 
345 .provides that “until the Legislature 
of the State otherwise provides by law 
the English language shall continue to 
be used for those official purposes with- 
in the State for which it was being used 
-immediately before the commencement 


of this Constitution”, But paragraph & 


ng pata 
an are 


v, Ashok ” e 


also the continued imposition thereafter, 


A. L: R. 
of the Removal of Difficulties .Order, 


1975, provides that “until the Legisla- 
ture of the State of ‘Sikkim otherwise 
provides by law, the English language , 


shall continue to be used for those offi- 
cial purposes for which it was being used 
immediately before the 26th day of 
April, 1975”. If the expression ‘“com- 
mencement of this Constitution” would, 
in respect of Sikkim, mean the 26th 
April, 1975, i.e., the date of the commen- 
cement of the Constitution (Thirtysixth 
Amendment) Act, 1975, from when the 
Constitution has really commenced to 
operate in Sikkim, then it was absolutely 
unnecessary to provide in Paragraphs 8 
and 9 of the Removal of the Difficulties 
Order for the substitution of that ex- 
pression by the expression “commence- . 
ment of the Constitution (Thirtysixth 
Amendment) Act, 1975” or by the expres- 
sion “the 26th day of April, ’75”. There- 
fore, if the expression “the commence- 
ment of this Constitution” in Art. 277, as 
in the other Articles, would, even in: re- 
spect of Sikkim, mean the 26th day of 


January, 1950, then this imposition of 
Rs.. 100/- as Court-fees by the order of 
the former High Court in Civil Misc. 
Appeals Nos. 1 and 2 of 1971 and 







































cannot be regarded to be “fees” that 
were being lawfully levied” ‘“immedi- 
diately before the commencement of this 
Constitution”. 


11. The only other contention that 
mow remains to be considered is that. 
Article 371F (k) having continued in 
force “all laws in force before the ap- 
pointed day” (that is, 26th April, 1975) 
in the territories comprised in the State 
of Sikkim, “the decision of the former 
High Court imposing Rs. 100/- as Court- 
fees payable for such an application 
under the Arbitration Act, has also con- 
tinued in force. The construction pu 
upon by the Federal Court in Unit 
Provinces v. Atiqa Begum (AIR 194 
FC 16 at p. 31) on the expression “a 
the law in force” in Section 292 of th 
Government of India Act, 1935 and b 
the Supreme Court in a series of deci 
sions, re-considered and approved by.i 
in the nine-Judge Bench decision i 
Superintendent and Remembrancer 
Legal Affairs v. Corporation of Calcutt 
(AIR 1967 SC 997 at p. 1007), on the e 
pression ‘all the laws in force” in Arti 
cle 372 of the ‘Constitution, would sho 


that the said expression is wide enoug 


` 
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laws also. But a decision cannot and 
does not amount to law. or case-law, un- 
less it- decides or declares the law ` on 
‘any point and I am afraid that the ad 
hoc determination by the former High 
Court in those two Civil Misc. Appeals 
No. 1 and No. 2 of 1971, allowing a re- 
fund of the Court-fees after deducting 
some amount therefrom, without any 
reference to and discussion of any law 
on the point, cannot amount to “law” 
or “law in force”, I have also my doubts 
as to whether precédents as a source of 
law or any set of laws. as case-laws ever 
developed in Sikkim before its incor- 
‘poration in India to continue as “Laws 
in force” under Article 371F (k) as the 
system of reporting of cases was then 
unknown. And that may be the reason 
why the expression “until” amended or 
repealed” has been used in Art. 371F (k) 
and not “until altered or repealed 
or amended” as in Article 372 and this 
ay lead to the conclusion that only 
such “laws in force” in Sikkim have been 
continued which may be “amended or 
repealed”, like statutory laws, and not 
case-laws which are not subject to 
amendment or repealment, but may only 
be altered by judicial process. 


12. I would, therefore, hold that the 
maintainability of the present Appeals 
cannot be questioned on the ground of 
insufficiency of Court-fees and that a 
Court fee of Re, 1/-, being the maximum 
amount chargeable for applications and 
petitions under the Sikkim Court-fees 
law, would be sufficient, I, therefore, 
direct that the amount paid in excess of 
Re, 1/- in these two Appeals be refunded, 
to the Appellants. 







Order accordingly. 


AIR 1981 SIKKIM 4 
MAN MOHAN SINGH GUJRAL, C. J. 
' AND A. M. BHATTACHARJEE, J. 


_ Durga Prasad Pradhan, Appellant v. 
Palden Lama and another, Respondents. 


Second Appeal No. 1 of 1980, D/- 3-8- 
1981. 

Specific Relief Act (47 of 1963), Pre. 
and Section 16 (c) — Applicability of 
the Act and principles of the section to 
Sikkim — Suit for specific perfomance 
— Plaintiff must aver and plead readiness 
and willingness to perform essential terms 
of contract, . — 


HY/HY/D601/81/LGC 


Durga Prasad v. 
to include non-statutory Jaws like case- 


if an 
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It is.true that the Specific Relief Act 
1963, does not apply in Sikkim and there 
is no statutory law in Sikkim on this sub- 
ject. But it is. now beyond doubt that even 
enactment does not ex- 
tend and apply to area’ expro- 
prio vigore, but. the enactment 
contains provisions which are statu- 
tory embodiment of the rules of equity 
and justice, such provisions have been, 
are and may be applied by the Courts 
lo transactions beyond such area, in the 
absence of any euch law operating there- 
in. (Para 5) 

‘It is not, nor it can ever be, disputed 
that “specific performance” or, for the 
matter of that, all the reliefs provided 
under the Specific Relief Act, were crea- 
tures of equitable jurisdiction ‘and prin- 
ciples, The expression “specific relief” 
is to be understood in contrast to “com- 
pensatory relief’ which was the only 
relief available under the Common Law 
of England. And the inadequacy of such 
compensatory relief in its shape of da- 
mages led the Courts of Equity to invenf 
these equitable reliefs of “specific per- 
formance” and the like It cannot, 
therefore, be denied that the Courts in 
Sikkim also can and should, in the ab- 
sence of any statutory enactment to that 
effect, exercise this equitable jurisdiction 
and apply these equitable principles. 
(Case law discussed), (Para 6) 

In a suit for specific performance, thé 
plaintiff should allege that he is ready 
and willing to perform his part of the 
contract and in the absence of such an 
allegation, the suit is not maintainable. 
The requirement to plead and prove con- 
tinuous readiness and willingness to per- 
form at all relevant time from the date 
of the contract up to the date of the 
hearing of the suit, was not based on 
any statutory provisions but was found- 
ed on the principles of equity and b 
came the law in India, in spite of its 
absence in the Specific Relief Act, 1877, 
as the said Act was never regarded to 
be exhaustive and the English principles 
of equity continued to be the law in all 
matters not covered by or provided for 
in the Act, (Paras 11, 12) 

The requirement that the plaintiff 
must aver and prove his continuous 
readiness and willingness at all rel- 
evant time, cannot be -regarded as a 
requirement imposed by any statutory 
provision only, whether technical or 
otherwise, like Section 16 (c)-of the pre- 
sent Specific Relief Act of 1963, but was 
regarded to be a mandatory Tei 
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ment ‘of the principles of equity, ‘and the 
failure to do. so entailed a dismissal of 
any claim for specific performance: The 
provision of Section 16 (c), therefore, 
embodies in the form of a statutory pro- 
vision what was already the law relat- 
ing to specific performance and, there- 
fore, would apply to all cases where the 
Courts are called upon to exercise their 
equitable’ jurisdiction to grant specific 
performance, whether or not the relevant 
statutory law specifically provides there- 
for, The requiremerit to plead and 
prove continuous readiness and willing- 
mess at-all relevant time is not a tech- 
nical ‘requirement of the provisions of 
Section 16 (c) It should be applied to 
Sikkim as there can be no doubt that the 
said requirement is a requirement of the 
principles of equity on which the entire 
jurisdiction of the Court to grant the 
equitable rehef of specific performanc® 
is founded, (Para 13) 


. The averment of readiness and willing- 
ness, as required under the provisions 
of Section 16 (c) need not be tolidem 
verbis in accordance with the set’ words 
used in the section and the Court admin- 
istering equity, which always looks to 
the substance and not at the form, can- 
not require a plaintiff to make his aver- 
ment verbatim in the words of Sec. 16 (c) 
in the form of some ritualistic chanting 
iri so many words, namely, that the 
plaintiff had or “has performed” or had 

or “has always been ready and willing 
A perform his part of the. contract”. 
It must be enough if it is made clear in 
or from the recitals in the plaint that 
either the plaintiff had performed or 
was at all relevant time ready and will- 
ing to perform his part of the contract. 
In the instant case, the plaint on the 
whole shows that the plaintiff had done 
whatever was to be done by him for 
completing and registering the sale, 
except that he was,.only to pay. the 
balance of the purchase money at the 
tume. of the registration. (Para 19) 
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AT ab ec a he a6 AN LJ: 1220 l 
' ` 6, 8; 9, 10, 18 
“S, R Sarkar with B. C. Sharma, for 
Appellant; R. K; Aggarwal, for Respon- 
dent No, 1, Rangalal Subba, Respandent 
No, 2, in person,’ 


BHATTACHARJEE, Ju— The suit 
giving ‘rise to this Second Appeal for 
the second time. was decreed by the 
trial Court ex parte, The First Appeal 
therefrom to the Court of the. District 
Judge was dismissed as time-barred, but 
the Second Appeal to this Court was al- 
jowed and the case was remanded to 
the Court of the District Judge for hear- 
ing the First Appeal on merits. The 
learned District Judge having again dis- 
missed the First Appeal, though this 
time.on merits, the appellant has. again 
come up in Second Appeal before us, 


2 The facts, shorn of details not ne- 
cessary for our present purpose, may 
briefly be stated. The Principal Respon- 
dent Palden filed the suit against the 
proforma Respondent Rangalal and the 
Appellant Durga Prasad on the allega- 
tion that Rangalal agreed to sell the suit- 
land to him, received a portion of. thë 
consideration money executed a gale- 
deed in his favour and submitted the 
deed for registration in the office of the 
Registrar on 10-2-1973. In accordance 
with the Rules relating to registration 
of documents in force in Sikkim, notices, 
were issued inviting claims or objections, 
if any, to such registration, notifying 
that the document would be registered 
on 11-3-1973, if no claim or objection 
was received within that periód, It does 
not appear from the records that any 
such claim or objection was received and 
the learned counsel for both the parties 
have also submitted that there was no 
such claim or objection. We hav, 
therefore, failed to understand, nor the 
learned counsel. appearing for the parm 
ties have been able to tell us, the reason 
as to why the document was not. regiss 
tered -on 11-3-1973 or: at any.time there~ 
after’ before April next, when, according 
to the finding of both the Courts below, 
“the sale-document was destroyed by 
fire when the District Office was set on 
fire during :the: political disturbances in 
April, 1973. and consequently | „the regis- 
tration of, sale ‘was held up”. ‘The casa 
of. the. plaintiff “further. is, ,as it would 
appear: from | the judgment, of the Dist- 
rict J udge, that “taking advantage of tha 
destruction of the original sale-docus 
ment the defendant. No, 1 (Le, Rangas 
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lat. Pro:.-forma-Respondent ` before us) 
again sold the suit-land to: Durga, Prasad 
Pradhan, defendant No. -2 (i-e. the. Ap- 
pellant before:us) sometime :in‘.the: mid- 
dle of. 1974. by executing a- sale-docu- 
ment which ‘was submitted: for-registra- 
tion to.the office:of, the ,Régistrat,: West 
District. The plaintiff- filed: an -objection 
to the registration of the said sale-deed 
on. 5-6-1974 and: the plaintiff: was advis- 
ed.to seek remedy: in the ‘Civil < Court 
and hence he filed the suit for \declara- 
tron of title amd! restoration’ of’-poss€s- 
sion of the suit land by. compelling. the 
defendant: No. 1 to register. the suit land 
in the name of “the--plaintiff ‘by. cancel- 
ling the: proposed ‘sale-document in favour 
of Defendant No. 2”: As already -noted, 
the suit was decreed’ ex parte. by’ the 
Civil Judge. and -the First Appeal there- 
from, which was originally dismissed- by 
the District Judge as time-barred, has 
again been dismissed by: ` him 
on merits after the same . was’: re- 
manded to him by this Court far con- 
sideration’ on merits and the District 
Judge has affirmed the judgment of the 
Civil Judge whereby ‘the’ registration of 
the ‘sale-deed in respect of” ‘the suit-laad 
“executed by the defendant No. 1 in 
favour of the defendant No, 2”: was de- 
clared “null and void’ ‘and the defen- 
dant ‘No, 2 was.. “ordered to effect: re- 
Bistration of the suit-land ‘in’ favour 
of the plaintiff’ on receipt of the ba- 
tence price and it was further ` ordered 
that otherwise the plaintiff would “de- 
posit the remaining consideration amount 
with the office of the Registrar, West” 
who would “cause compulsory registra- 
tion of the” “land in favour of the ‘plain- 
tit”. In other words, the Civil Judge 
decreed ' specific performance of the 
agreement to sell the suit-iand by the 
Pro forma Respondent in favour of the 
Principal Respondent and; in conse- 
quence, set aside the subsequent sale of 
the suit-land by ‘the Pro forma’ Respon- 
dent in favour of the Appellant ard. the 
District Judge ‘has also ‘affirmed: his 
judgment, ee _ 
‘3. The first point that has been urged 
ky Mr. Sarkar, appearing for the ap- 
pellant, which also appears:to have. been 
urged by him before the District Judge, 
though without success, is that since the 
decree granted by the trial. Judge was 


for specific performance of the agree-. 


ment. to. sell the suit-land made -by the 
defendant-respondent. No..2 in- favour 


of the -plaintifi-respondent . No; 1, the. 
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Civil- Judge -was:.wrong in passing the 
‘decree and the: District. Judge was equal- 
dy wrong: in. affirming. the same.on appeal 
‘as the.:plaintiff .did neither.. plead, nor 
prove: that he had. always been, ready and 
-willings at. all; relevant. time -tor perform 
bis -part iof: the contract... <. mo non 
=" 4, We have ‘been taken’ through’ the 
plaint and ‘have found that in tbe- plaint 
it has not-been specifically averred in so 
‘many words that the plaintiff, to use the 
words ‘of Section 16 (c),- Specific ‘Relief 
Act, 1963, “has always been ready and 
‘willing to ‘perform’ the éssential “terms 
of the contract which ate to be perform- 
èd by him”, and it is true that the let- 
ters of Section 16 (c) provide “that: “spe 
cific performance of a contract © cannot 
be enforced in’ favour’ of a’ person who 
fails to aver and prove” ‘such readiness 
and willingness, ys 
.. 5. Mr.. Agarwala, appearing for the 
Principal -Respondent,, has, „however; 
argued that the Specific Relief Act, 1963, 
has not-yet, been. extended and does not 
apply to. Sikkim and, that as,there.is no 
law in Sikkim. providing expressly that 
failure to aver,.and prove such- continu; 
ous readiness: and willingness, as re; 
quired. by Section 16 (c), Specific Relief 
Act, 1963, shall--be bar to any relief of 
specific performance to the plaintiff, the 
present suit. is, not .bad. and -cannot fail 
on that account, It is true that the Spé€ci- 
fic. Relief Act, 1963, . does not apply in 
Sikkim and there .is no statutory law in 
Sikkim..on. this subject. But it is. now 
beyond doubt that even if an enactment 
does not extend and apply to any area 
exproprio vigore, but- the enactment con- 
tains, provisions. which -are statutory 
embodiment of the rules of equity and 


_ fustice, such provisions have been, are and 


may be applied by the Courts to -trans- 
actions beyond such area,.in the absence 
of any such law operating therein. As is 
well-known, the T. P. Act, 1882 did not. 
and even now does not, extend to the — 
whole of India, but those principles 
contained therein, which embody rules 
of .equity: and justice, have been applied 
by the Courts in. the areas beyond the 
local extent of the Act. As pointed out. ` 
by the Supreme Court in Namdeo v. 
Naramada Bai (AIR 1953 SC at 230), 
"it is axiomatic that the Courts must 
apply the principles of. justice, . equity 
and good conscience to transactions 
which come up before. them for ‘determi~ 
nation, even though: the statutory:.:. pro-. 
visions of the, Transfer of Property: Act. 
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are not applicable to. these transactions” 
and. that “it follows, therefore, that the 
provisions of the Act, which are but a 
statutory recognition of the rules of 
justice, equity and’.good conscience also 
govern those transfers”. A similar ques- 
ton came up before this Court in Bishnu 
Kala v. Bishnu Maya (AIR 1980 Sikkim 
1), where after referring to the Supreme 
Court decision in Namdeo’s case (supra), 
it has been observed {at 6) that “even 
though T. P. Act does not formally 
apply in Sikkim the Courts in Sikkim, 
in discharging their paramount duty to 
act, in the absence of statutory provisions 
according to the principles of justice, 
equity and good .conscience, should re 
asonably and properly apply the princi- 
ples contained in Section 60 of the T. P. 
Act relating to redemption of mortgage 
and unenforceability of any clog on the 
right of redemption”, After pointing out 
that the same thing was done by the 
Kajasthan High Court in Dev Karan v- 
Murari Lal (ILR (1958) 8 Raj 811) in a 
case arising from: the former State of 
Alwar before the extension of the T. P. 
Act thereto and that the Supreme Court, 
after referring to and reiterating what 
was laid down by it in Namdeo’s case 
(supra), affirmed the Rajasthan decision 
in Murari Lall v. Dev Karan (AIR 1965 
SC 225), this Court has observed. fur- 
ther “that it would be r€asonable to as- 
sume that the Civil Courts established 
in Sikkim, like the Civil Courts all over 
India, were and are required to adminis- 


ter. justice according to the principles of . 


equity and: justice, where there was or 
is no specific statutory provision to deal 
with the question before them and, 
therefore, it would be just and proper 
to apply the principles of Section 60 of 
the T. P. Act relating to the right of 
redemption and clog on the equity of 
redemption”. 


6. It is not, nor it can ever be, dis- 
uted that ‘specific performance’ or, for 
the matter of that, all the reliefs provid- 
ed under the Specific’ Relief Act, were 
creatures of equitable jurisdiction and 
rinciples. The expression “specific re- 
lief’ is to be understood in contrast to 
‘compensatory relief’, which was tha 
only relief available under the Common 
Law of England. And the inadequacy 
of such compensatory relief in the shape 












invent these equitable reliefs of ‘specific 
performance’ and the like.. The Specific 
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of damages led the Courts of Equity to 


Relief Act, 1877, or. its, successor Act of 


ALR. 


1963, really was and is, the English. egui- 
table principles put in the jacket of 
statutory enactment. But such equita- 
ble jurisdiction and the principles govern- 
ing the same were not created by, but 


‘really. existed before, the Specific Relief 
. Act, 1877 and quite independently of it. 


And, therefore, even in the localities to 
which the Act did not extend, the 
Courts nevertheless exercised such juris- 
diction and applied those principles, 
which were adopted and enacted in the 
Act. As will appear from the observa- 
tions of the Privy Council in Ardeshir 
v. Flora Sassoon (AIR 1928. PC 208 at p- 
217), relied on by the Supreme Court in 
Prem Raj v. D.L.F, Housing & Construc- 
on Limited (AIR 1968 SC 1355 at 1357), 
even where the Specific Relief Act ap- 
plied, the Courts have still applied those 
English principles of equity which were 
not expressly adopted in the Act, on the 
ground “that the Indian and the English 
requirements in this matter are the 
same”. It cannot, therefore, be denied 
that the Courts in Sikkim also- can and 
should, in the absence of any statutory 
enactment to that effect, exercise this 
equitable jurisdiction and apply these 
equitable principles and to deny it 
would amount to denying what has been 
asserted and affirmed by the .Supreme 
Court in Murari Lall’s case (AIR 1965 SC 
225) (supra, at 231}, and would amount 
to asserting that the Civil Courts esta- 
blished in the State of Sikkim are, un- 
like. Civil Courts established in the rest 
of India, not “required to administer 
justice amd equity where there was no 
specific: statutory provisions to deal with 
the question raised before them”. 


7. I-must, however, state that Mr. 
Agarwala has not gone to that extent 
but has mainly confined his argument 
m contending that the requirement that 
the plaintiff is “to aver and. prove that 
he has always been ready and willing 
to perform ‘the essential terms of the 
contract which are to be performed by 
him”, as laid down in Section 16 (c) of 
the Specific Relief Act of 1963, is a new 
innovation made in that Act and is 
really a technical statutory bar and not 
a requirement of any equitable princi- 
ple. Had it been a requirement of any 
equitable principle, it would have, Mr. 
Agarwala has argued, found place in the 
Specific Relief Act, 1877, which .was all 
along characterised as the embodiment 
of the English equitable principles and 
that being so, the’ privisions contained 
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in Section 16 (c), should not ‘be’ applied 
in Sikkim, ` l 

8. This contention of Mr. Agarwala 
would have carried great force if `ihe 
requirement provided ` in Section 16 (c) 
of the Specific Reljef Act of 1963 is really 
only a statutory requirement introduced 
by that Act without any foundation 
therefor in the ordinary principles of 
equity governing these reliefs. Mr. Sar- 
kar has referred to the decision of the 
Supreme Court in Gomathinayagam vV. 
Paliniswami Nadar (AIR 1967 SC 868) 
end has contended that even though the 
suit in that case was governed by the 
Specific Relief Act of 1877, the provi- 
sions whereof did not expressly require 
the plaintiff to plead and prove hiš 
readiness and willingness at al} relevant 
time during the contract, yet it was 
held that the plaintiff was to plead and 
prove the same and would fail if he had 
failed to do so. In that decision, Shah, 
J., speaking for the majority of two 
Judges of the three~Judge Bench, observ- 
ed (at p. 872) as hereunder :— 


"But the respondent has claimed a 
decree for specific performance and it 
is for him to establish that he was, since 
the date of the contract, continuously 
ready and willing to perform his part of 
the contract. If he fails to do so, his 
claim for specific performance. must fail. 
As observed by the Judicial Committee 
ci the Privy Council in Ardeshir H. 


Mama v. Flora Sassoon, 55 Ind App 360 
at' 372: (AIR 1928 PC 208 at p. 216): 


‘In a suit for specific performance, on 
the other hand, he treated and was re- 
quired by the Court to treat the contract 
as still subsisting. He had in that suit 
o allege, and if the fact was traversed, 
e was required to prove a continuous 
readiness and willingness, from the date 
pf the contract to the time of the hear- 
mg, to perform the contract on his part. 
ailure to make good that averment 


rought with it the inevitable dismissal 
bf the suit’. 


“The respondent must in a suit for 
specific nerformance of an agreement. 


plead and prove that he was ready and 
willing to perform his part of the con- 
ract continuously between the date of 


he contract and the date of the hear-. 


ng of the suit”, (Emphasis supplied). — 
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9. In the Privy Council decision in 
Ardeshir (AIR 1928 PC 208) (supra), re- 
lied on by the Supreme Court and re- 
ferred to by us hereinbefore, the absenc® 
of any specific provision in Section 24 
or anywhere else in the Specific Relief 
Act of 1877, expressly requiring the 
plaintiff to plead and prove such con- 
tinuous readiness and willingness was 
considered and it was observed (at 217- 
218) that “although, so far as the Act 
is concerned, there is no express state- 
ment that the averment of readiness and 
willingness is in an Indian suit for a 
specific performance as necessary as it 
always was in England (Section 24 (b) is 
the nearest), it seems invariably to have 
been recognised, and, on principle their 
Lordships think rightly, that the Indian 
and English requirements in this matter 
ere the same”. 


10. Referring to and relying on this 
Privy Council decision in Ardeshir (AIR 
1928 PC 208) (supra), the Supreme Court 
has also held in the later decision in 
Prem Raj v. D.L.F. Housing & Construc- 
tion Ltd. (AIR 1968 SC 1355 at 1357), 
already noted hereinbefore, that in spite 
of the absence of such an express provi- 
sion in the Specific Relief Act of 1877, 
as. is now. specifically provided in Sec- 
tion 16 (c) of the Specific Relief Act of 
1963, pleading and proof of such conti- 
nuous readiness and willingness in a 
claim for specific performance were es- 
sentially necessary as they were always 
necessary under the English principles 
of equity and “the Indian Law-on the 
subject” “is not different from the 
English Law” and the Supreme Court. 
has finally held that as “in the present 
case there is absence of an averment on 
the part of plaintiff in the plaint that he 
was ready to perform his part of the 
contract”, therefore, “in the absence of 
such an averment it must be held that 
the plaintiff has no cause of action so 
far as the relief for specific performance 
is concerned”. 


11. Reference should also be made to 
a yet later decision of the Supreme 
Court in Ouseph Varghese v. Joseph 
Aley (1969-2 Supreme Court Cases 539), 
where it has been held (at 543) that in 
a suit for specific performance, the plain- 
tiff “must further plead’ that he has 
been and is still ready and willing to 


Palden Lama 


‘specifically perform his part of the agree- 


ment”. and after referring to the deci- 
sion in Prem Raj’s case (AIR 1968 SC 
1355) (supra), it has been observed fur-— 
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jther that ‘it is well-settled that in a 
{suit for, specific performance, the :-plain- 
tiff should allege that-he is ready and 
willing to perform ihis.part of the con- 
tract and in the absence of such an al- 
legation, the suit is.not maintainable”. 
It should be noted -that the suit in this 
case was also governed ‘by -the. provisions 
of the earlier Specific Relief Act of 1877. 


12. It is, therefore, clear ‘that according 
to the ' Privy ‘Council and the Supreme 
Court, the requirement to plead and 
prove continuous readiness and willing- 
ness to perform at all relevant time 
from the date of. the contract up to the 
idate of the hearing © of the suit, was 
jot based on any statutory provision 
ibut was founded on the | principles of 








law in all mratters.not covered by or 
provided for in the Act. It may be. noted 
that in Hungerford Investments ‘Trusts 
v. Haridas Mundhra’ (AIR 1972 SC 1826 
at 1832) it has been pointed out by the 
upreme Court that the Specific Relief 
Act of 1963 also, like its predecessor of 
1877, ‘is not an exhaustive enactment” 
and “it' does not consolidate the whole 
Iaw on the subject”, and “although a 
matter on which the Act defines the law, 
it might generally be exhaustive, the 
Act as a whole could not be considered 

as exhaustive of the whole branch of 
the a of specific ulema 














readiness .and willingness 
at all relevant time, cannot be regarded 
jas a requirement imposed by any statu- 
tory provision only, whether technical 
jor otherwise. like Section 16 (c) of ‘the 
present Specific Relief Act of 1963, but 
was regarded to be a mandatory require- 
ment of the principles of equity, and the 
failure to do so entailed a dismissal of 
əny claim for specific performance..:The 
isior i therefore, 


their equitable -jurisdiction to grant 
specific performance, whether or not the 
relevant statutory law ‘specifically pro- 
vides therefor, The ‘following observa- 
ions of the Law Commission of India 


Oe NPN irate ee Moo- 
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The learned District Judge has referre 


ALR. 


from its- Report. on the Specific -- Relief 
Act, 1877 would also lead to the same 
conclusion — 


"It has been held by the Privy Coun- 

cil that in a suit . for specific” perfor- 
mance the plaintiff must. show -that all 
conditions precedent, have been fulfilled 
and also. allege and (where that fact is 
traversed) , prove a-continuous readiness 
and willingness to perform the contract 
on his part from the date of the. con- 
tract to the time.. of _hearing, Though 
there is no. express requirement to this 
effect in the Specific Relief Act, it has 
been held that failure to allege readiness 
and willingness: will lead to. a, dismissal 
we consider that the 
doctrine ,of readiness and - willingness 
formulated should ‘be’ incorporated mig 
our Act”: (Emphasis supplied). 
That being the position, the tatio 
of Mr. Agarwala that the requirement 
to: plead and prove continuous readiness 
and willingness at all relevant time is a 
technical- requirément of the provisions 
of Section 16 (c) of the. Spécific Relief 
Act, 1963 and shuld mot, therefore, be 
applied to Sikkim, must be rejected, as 
there can be no doubt that the said re- 
quirement is a requirement of the prin- 
ciples of equity.on which the entire 
jurisdiction of the Court to. grant the 
equitable relief of- specific performance 
is founded, | 

14. In this case, the First Appellate 
Court has held on ‘a consideration of the 
plaint and the evidence adduced by the 
plaintiff that “the plaintiff has alleged 
and proved that he was ready and will- 
ing to perform his part of the contract”. 
























to the evidence and has pointed out in 
his judgment that the plaintiff - ha 
stated “that he wanted the suit-land an 
he was ready to pay the balance of the 
consideration value of the land to th 
defendant No. 1”. To hold or to find that 
the plaintiff wanted the suit land an 
was ready: to pay the balance price, 
to hold and to find, in other words, tha 
the plaintiff was ready and willing t 
perform his part of the agreement t 
purchase the land, because that was th 
only part. of the agreement ‘which wa 
then left to be performed by the plai 
tiff vis-a-vis the seller-defendant No. ~ 
The trial Judge has also in his judgme 
referred to the relevant evidence on t 
point and has referred in particular 
to how on and from the date when 

contract was entered into on: 9-2-1 


and. till the sale-deed was destroyed by 
fire during the political disturbance . in 
April, 1973, the plaintiff went on pay- 
‘ing to the defendant portions of the con- 
‘sideration money on- several occasions. 
It is also. in evidence that after the 
political disturbances were over the 
plaintiff also requested the defendant 
several times to execute a fresh sale- 
deed and to close the deal. Therefore, 
the fmding of the First Appellate Court 
that “the plaintiff has proved that he 
was ready and willing to perform his 
part of the contract” cannot be regard- 
ed to be. based on no evidence at all to 
warrant interference in Second Appeal, 


. 15. It may be noted that the Code of 
‘Civil Procedure which is followed in 
Sikkim is what it was before the 26th 
day of April, 1975, being the date on 
which Sikkim has been incorporated in 
the Union of India as a component State. 
And, therefore, Second Appeals in this 
Court are still governed by the provi- 
sions of Section 100, as it stood before 
its substitution by a new Section by the 
‘Civil Procedure Code (Amendment) Act, 
1976,. whereby the jurisdiction of a 
Second Appellate Court has been very 




















even under the wider jurisdiction 
under Section 100, as it stood before, 
there was a good deal of doubts and 
fusion about the exact extent of such 
notwithstanding the at- 
empts of the High Courts and the high- 
to remove and clear them. 


of erroneous findings. of facts, 
owever gross the error may seem to 
, unless such erroneous finding is 
ased on no evidence at all, in which 
ase it would amount to an error of law 
attract Section 100, as it stood before 


come-tax (AIR 1957 SC 49 at pp. 63-65), 
ay, if need ‘be, referred to, where- the 
levant legal position has been summed 
after referring to the earlier leading 
ions on the point. That being s0, 
must, as we cannot but, accept the 
ding arrived at by the First Appellate 
urt to:the effect that the plaintiff has 

ed that he was ready and willing 9 
orm. his part:of the contract `> r- 
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- 16, But the observations of the Privy 
Council in Ardeshir (AIR 1928 PC 208): 
(supra) and the observations: of th® 
Supreme Court in Gomathinayagam. (AIR 
1967 SC 868) (supra), Prem Raj}. (AIR 
1968 SC 1355) (supra) and Ouseph Var- 
ghese ((1969) 2 SCC 539) (supra), as 
noted and quoted hereinbefore, as well 
as the provisions of Section 16 t) of the 
Specific Relief Act of 1963, go to show 
that the plaintiff shal be disentitled to 
the relief of specific performance if he 
fails to plead and prove that he has 
either performed or has always been 
ready and willing to perform his part of 
the contract and, therefore, even if we 
hold; as we do, that the finding of thè 
First Appellate Court that the plaintiff 
has proved such performance or such 
readiness and willingness is unassailable 
in Second Appeal, the question whether 
the plaintiff has also pleaded the same, 
ead if not, the effect of such failure, 
would require consideration, 

17. Section 16 (c) of the Specific 
Relief Act, 1963, which is to be regard« 
ed to be the statutory embodiment of’ 
the relevant principles of equity as en- 
unciated in those Privy Council and 
Supreme Court decisions, is reproduced 
hereinbelow :— 

"16. Specific performance of a contract 
cannot be enforced. in favour of a per 
600 — j x $ 

(c) who fails to aver and prove thaf 
he has performed or has always been 
ready and willing to perform the essen- 
tial ‘terms of the contract which are to 
be performed by him, other than terms 
the performance of which has been pre- 
vented or ae by the defendant”, 

(Emphasis added) 
On analysis, the provisions of Section 14 
(c) would reveal that— . 

(a) the plaintiff must aver that, he has 

either performed or he has always been 


ready and willing to perform the essen- 
tial terms of the contract to be perform: 
ed by him; 


` (b) but no such averment is. necessary, 


if the performance of any of such terms 


has_been prevented or waived by the 
defendant: .. 

- 18: The plaint, een, loosely drafted, 
shows .on the whole and it has also been 
found by both the Courts.: below. that 
most of ‘the essential terms of the con-. 
tract to be performed. by. the purchaser~;. 
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plaintiff were performed, as they found 
that a considerable portion of the pur- 
chase money was paid, the necessary 
document was drafted and prepared and 
was presented for registration, but that 
only the balance of the purchase money 
was not paid as it was promised to be 
paid at the time of registration. The 
plaintiff has reiterated this ‘promise to 
pay the remaining purchase money” in 
paragraph 3 of-the plaint but has stated 
that after the sale-documeat was de- 
stroyed when the District Office was set 
on fire during the political disturbance, 
the seller-defendant No, 1 again sold the 
suit-land to the defendant No. 2 “fraud- 
ulently and coercively”. The District 
Judge has held the defendant No, 2 to 
be a purchaser with notice of the earlier 
sale or agreement to sell in favour of 
the plaintiff and this finding has not 
been challenged before us and, therefore, 
must be taken to be final. After such 
subsequent sale by the seller-defendant 
No, 1 to the defendant No. 2, the plain- 
tiff obviously could no longer be 
expected or required to pay or offer to 
pay the balance of the purchase money 
to the seller until he could get rid of 
the subsequent. sale through legal 
cess. And that being so, the performance 
of that part of the contract, Le., the pay- 
raent of-the balance of the purchase 
money, which was otherwise to be per- 
formed by the plaintiff, should be re- 
garded to have been prevented by the 
` acts of the seller-defendant No. 1 and 
the- plaintiff, therefore, as would appear 
from the later part of the provisions in 
Section 16 (c), was no longer required 
to aver any further in the plaint his 
readiness and ens on that ac- 
count, 
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19. That apart, the averment of readi- 
ness and willingness, as required under 
the provisions of Section 16 (c), need not 
be tolidem verbis (In so many words. — 
Ed) in accordance with the set words 
used in the Section and the Court admi2- 
istering equity, which always looks: to 
the substance and not at the form, can- 
not require -a plaintiff to make his aver- 
ment verbatim in the words of Sec. 16 
(c) in the form of some ritualistic chant- 
ing in so many words, namely, that the 
plaintiff had or "has performed” or had 

or “has always been ready and willing 
to perform:-his part of the contract”, It 
must be enough if. it.is made clear in 
or from the recitals in the plaint that 
either the plaintiff had performed or was 
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` question was raised as to whether th 


A.L R. 
at all relevant time ready and willing to 
perform his part of the contract, As al- 
ready noted, -the plaint où the whole 
shows that the plaintif had done what- 
éver was to be done by him for complet- 
ing and registering the sale, except that 
he was only to pay the balance of the 
purchase money at the time of the reg- 
istration. This assertion in paragraph 3 
oi the plaint, read with the assertion in 
paragraphs 4 and 5 that registration was 
otherwise complete but was “held up” 
due to the destruction of the document 
by fire in the District Office, coupled 
with the assertion in paragraph 9 that 
"he has full right to complete the sale 
aeed and get registration of it through 
legal Court”, must, in our view, be re- 
garded as sufficient averment that he had 
performed and was always ready and^ 
willing to perform whatever was requir- 
ed to be done on his part. To expect 
any better or clearer averment in. the 
plaints in the Subordinate Courts in Sik- | 
kim, drafted by untrained petition- | 
writers at the instructions of illiterate 
parties, would be asking for something 
impossible. and lex non cogit ad impossi- 
bilia, (The law does not urge to: impos- 
sibilities —— Ed.) The learned District 
Judge has rightly taken notice of these 
peculiar facts and features of the Sub- 
ordinate Courts in Sikkim in 1974 when 
the suit was filed and has, after rightly 
reminding himself of the dictum of the 
Supreme Court in .Manjushri v. B. L. 
Gupta (AIR 1977 SC 1158 at p. 1161) to 
the effect that “pleadings. have got to be 
interpreted, not with formalistic rigour 
tut with latitude or awareness of low 
legal literacy of poor people”, constru- 
ed the pleading. to contain the required 
averment by necessary implication, We 
must, as Pollock declared, always try t 
impart some amount of common sens 
and common experience in construi 
documents drafted by lay-men or eve 
law-men, and our approach must be u 
res magis valeat quam pereat, 

20. During the course of hearing 


























seller-defendant No. 1, having admitted 
lv executed the sale deed and havin 
presented the document for registratio 
had done all that he was required to d 
end ‘having thus performed all that h 
had to perform, whether the seller coul 
still be proceeded against for specifi 
performance of the agreement which b 
came fully executed and was no long 
executory, so far the seller was co 


cerned. But on a consideration of 
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entire matter, we are satisfied that the 
seller.in this case could not be regarded 
to have ‘performed all that he had to 
perform and could not be said to have 
fully executed his. part of the agreement. 
A seller agreeing to effect sale of his 
property is surely under an obligation 
to do everything and to execute all docu- 
ments’ necessary for- effecting the reg- 
istration, where the sale cannot take 
effect without registration, And if the 
sale document, though once executed 
and presented for registration, could not 
be registered for no fault of the pur- 
chaser; but due to circumstances beyond 
his power and control, the seller would 
continue to be under the obligation to 
execute a fresh document and to present 
it for registration, The obligation of 
the seller is not fully discharged by 
merely executing and presenting the 
document for registration; but to do all 
that. may further be necessary to have 
the registration effected, unless the reg- 
istration could not be effected due to 
any act or omission on the part of the 
purchaser. The se€ller-defendant No, 1, 
having once executed and presented the 
document for registration, might not be 
asked to bear the expenses, if any, for 
the execution and registration of a fresh 
document. But, that apart,. his obligation 


to.execute a- fresh deed and to present 


the same for registration would continue 
nntil the. registration is effected, unless 
the earlier registration failed for some- 
thing done or:omitted to be done by the 
purchaser. Further, it appears from Ex- 
hibit. No. 5, being the copy of the notice 
issued by. the Registration Office, that 
even after the document was presented 
for registration, the seller was required 
to attend the office a month thereafter 
on 11-38-1973 after the expiry of- the 
period . of preferring claims and objec- 
tions and to produce “the latest original 
receipt for full payment of Khazana and 
also a report either from the Block 
Mondal. or from the Secretary of the 
Co-operative Society of the area to the 
effect that the seller owes nothing to 
the Government”, before registration 
could be effected. The contract, there- 


fore, so.far the. seller was concerned, did 

not. become fully executed but still re- 

mained executory until the seller pro- 

duced’ all those documents and the reg- 

istration . was effected and,- therefore, 

the contract remained sufficiently exe- 
1981 Sikkim/4 XU G—47 


ae ee ER 
tt ATE = 


Durga Prasad v. Palden Lama 


Sikkim 49 


cutory to sustain this suit for specific 
performance, 

‘21. In the result, the second appeal 
fails and is dismissed; we, however, 
make no order as to costs. 

MAN MOHAN SINGH GUJRAL, 
C. J.:— I agree. 

' Appeal domnea 
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MAN MOHAN SINGH GUJRAL, C. J. 
AND A. M. BHATTACHARJEE, J. 


Durga Prasad, Appellant v, Palden 
Lama, Respondent. 

Civil Second Appeal 
D/- 12-3-1979. 

(A) Civil P. C. (5 of 1908), S. 151 — 
Extension of period of limitation — 
Courts in Sikkim can invoke inherent 
powers. (Limitation Act (1963), Pre. 
Sections 14, 5). 

In the absence of statutory provisions 
regulating the matter, the Courts in 
Sikkim must be held to have inherent 
power to extend the’ period of limitation 
prescribed by the Sikkim Law, if such 
extension is necessary for the ends of 
justice and is justified in the circum--. 
stances of the case. The approach of the 
Sikkim Law of limitation is palpably: 
and materially different from the Indian: 
Limitation Act, (1978) 3 Sikkim LJ 15, 
Applied. (Paras 5, 6 and 8) 


(B) Civil P. C. (5 of 1908), Ss. 151, 96 
~~ Delay in filing appeal — Condonation 
of — Appellant can plead sufficient 
cause. (Limitation Act (1963), S. 5). ~~ 

If a party had acted in a particular 
manner on a wrong advice given by his 
legal adviser he could not be guilty of 
negligence so as to disentitle the party 
to plead sufficient cause under Section 5’ 
of the Limitation Act and that a mis- 
take by a lawyer is good ground for 
condoning the delays. The appellant in‘ 
Sikkim can successfully plead suficient“ 
cause {for not preferring the appeal 
within the period prescribed and the 
Court can condone the delay (of two 
days as in the instant case) in filing the 
appeal in the exercise of its inherent 
powers, AIR 1962 S5C 361 and AIR 1974 


No, 2 of 1977, 


SC 650, Rel. on; AIR 1973 Punj 269; 
Dist, (Para 12) 
(C) Civil P. C. (5 of 1908), O, 20,: R: 1, 


O. 41, Rr. 33, 4 — Judgment, not pro- 
nounced immediately —- Date of judg-- 


HY/HY/D600/81/SSG 





80 Sikkim 


ment is date of its communication to 
` parties or their lawyers — One defen- 
dant not joined as party in appeal. — 
Decree, joint and indivisible — Non- 
joinder is not fatal — Appellate Court 
has power to vary decree in favour of 
such defendant. AIR 1961 SC 1500, AIR 
1964 All 228 and AIR 1938 Lah 707, ATR 
1956 Pat 414 (FB) and AIR 1971 SC 742, 
Foll. (Paras 16, 17, 18, 19, 21) 


` (D) Limitation Act (9 of 1908), Ss. 14, 
5 — Relative scope of — Two provi- 
sions deal with different situations, 


Per Gujral, C. J.: Whereas Section 5 
deals with appeals, Section 14 relates to 
suits and that the two provisions deal 
with different situations, Whereas Sec- 
tion 5 affords an extension of time for 
sufficient cause, Section 14 provides . for 
exclusion of time during which the 
plaintiff had been prosecuting a former 
proceeding in another Court which, on 
account of defect of jurisdiction or other 
‘eause of a like nature, 
entertain it, Another distinction be- 
tween the two provisions is that under 
Section 5 the Court has the discretion 


to decline the relief even if sufficient 


cause has been made out but Section 14 
makes the exclusion of time obligatory 
if the requisite conditions are satisfied. 
In other words, Section 5 is broader in 
its sweep'in the sense that a number of 
widely different reasons can be advanc- 
ed and established to show that there 
was sufficient cause in not filing the ap- 


peal within time, AIR 1973 Punj 269, 
Expla. (Para 24) 
Cases Referred : Chronological Paras 
(1978) 3 Sikkim LJ 15 ; 7 
AIR 1974 SC 650 13 
AIR 1973 Punj 269 12, 2, 27 
‘AIR 1972 SC 749 4d, 12 
“AIR 1972 SC 1973 11, 12 
AIR 1971 SC 742 i 19 
AIR 1966 SC 1899 Dae 6 
ATR 1964 All 228 © M 
AIR 1963 SC 1604 r 15 


AIR 1962 SC 361: 1961 All LJ 815 12, 25. 


AIR 1961 SC 1500: 1961 All LJ 650 14 
ATR 1956 Pat 414 ŒB) . 19 
AIR 1955 SC 600: 1955 All LJ 617 7 
AIR 1953 Him Pra 15 25 
AIR 1938 Lahore 707 14 
AIR 1937 PC 276 11, 25 
AIR 1918 PC 35: 16 All LJ 576 — 25 
AIR 


1917 PC 156: 15 All LJ 777 25 


t.r. -— 
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A.LR. 


S.R. Sarkar, Advocate General and 
B. C. Sharma, for Appellant; R. K. 
Agarwala, for Respondent,  ' : 


BHATTACHARJEE, J.:— The first ap- 
peal, giving rise to this second appeal, 
has been dismissed by the learned .Dis- 
trict Judge as time-barred. The appel- 
lants filed along with the memorandum 
of appeal an application for condonation 
of the delay. The learned District Judge 
has, however, held that under: the law 
relating to limitation in force in. Sik- 
kim, the Courts have no power to con- - 
done the delay and that, even otherwise 
on merits, there were no sufficient 
grounds for such condonation, The 
learned Judge has accordingly dismiss- 
ed the first appeal and hence the second 
appeal by the appellant. who was one 
of the two appellants before the learn- 
ed District Judge. - 4 


2. During the course of the argu- 
ment before us it has been urged -by 
Mr. Agarwala, the learned Advocate for 
the plaintiff-respondent, that this second 
appeal is also time-barred having been 
filed beyond the period prescribed. Mr. 
Agarwala has contended that the first 
appellate judgment was delivered on 
29-8-1977 and the copy thereof was ap- 
plied for on 8-9-1977 and was obtained 
on the same date. The period prescribed 
for appeal under the relevant Sikkim 
Law is 60 days and this appeal, there- ’ 
fore, was to be filed within 29-10-1977, 
excluding the day on which’ the copy 
was applied for and received. On that 
date, however, the High Court remain- 
ed closed for the Puja Vacation and 
reopened on 14-11-1977, l nit 

Mr. Agarwala, therefore, has contend- 
ed that the period of limitation having 
expired during the vacation, the appeal 
ought to have been filed on‘ 14-11-1977 
when the Court reopened and the ap- 
peal having been filed on 16-11-1977 
must be regarded to have been filed be- 
yond time. Faced with this situation Mr. 
Sarkar, the learned Advocate-General 
appearing for the appellant, filed an ap- 
plication on behalf of the appellant, 
supported by an affidavit. and, prayed 
for condonation of this delay - for two 
days on the ground that such was caus- 
ed by some bona fide but mistaken. dir- 
ection and advice piven by the lawyer 
Mr. S5. L. Subba, now deceased, who 
was entrusted with this appeal. The 
hearing of the appeal was accordingly 
adjourned to another date for further i 
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hearing on this application for condona- 
tion of delay. | 

3. The first submission of Mr. Agar- 
wala against this application for condo- 
nation of delay is that under the law 
relating to limitation in force in Sik- 
kim, there is no power in Courts to 
condone any delay made in initiating 
any action for which a period has been 
prescribed. The relevant notification, be- 
ing No, 3112-80/AC, dated 6-5-1950, pre- 
scribing period of limitation for appeals 
etc, runs as hereunder :— 
"It is hereby notified for general in- 
formation that Notification No. 2149- 
9349/AC, dated 18-1-1950 is cancelled 
and that the time of filing appeals, re- 
views and second reviews will be two 
months from the date of the delivery of 
the judgment as provided in Notifica- 
‘tlon No. 3780/G, dated 1-2-1946.” 
= 4 Relying on this Notification Mr. 
Agarwala has contended that while this 
notification prescribes the period of 
limitation, there is no provision in this 
notification or in any other Sikkim Law, 
like Section 5 of the Indian Limitation 


Act of 1963, empowering the Court to 


admit any appeal or application after 
the prescribed period and thus. to con- 
done the delay and that in the absence 
of such statutory provisions as contain- 
ed in Section 5 of the Indian Limitation 
Act, the Courts in Sikkim cannot have 
any power to extend the period of limi- 
tation and/or to condone the delay. Mr. 
Agarwala has relied on a decision of the 
Travancore Cochin High Court and also 
on a decision of the Calcutta High 
Court, both noted and considered by the 
learned District Judge, to fortify his 
submission that the Court has no in- 
herent power to condone the delay and 
admit actions initiated after the pre- 
scribed period of limitation and has no 
power to extend or exclude any period 
apart from the express provisions of the 
Limitation Act. 


5. I am quite sure that the conten- 
tion of Mr, Agarwala, though very 
sound under the relevant provisions of 
the Indian Limitation Act, must be re- 
jected under the laws of Sikkim, as they 
stand now. We have held in several 
earlier cases that in the absence of 
statutory provisions regulating the mat- 
ter, the Courts in. Sikkim must be held 
to have inherent power to extend the 
period of limitation prescribed by the 
Sikkim Law, “if such extension is neces- 


sary for the ends of justice and is justi- 
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fied in. the circumstances of the case 
and, as at present advised, I find no 


reason to depart from our earlier view. 
The approach of the Sikkim Law of 
limitation is palpably and materially 
different from . the Indian Limitation 


Act, 


The Indian Limitation Act not only 


prescribes the periods of limitation for 


different actions but conveys in Sec, 3 
thereof a clear mandate to dismiss an 
action initiated after the expiry of the 
prescribed period, -subject to the other 
provisions of the Act. But any mandate 
to the Courts to dismiss any action ini- 
tiated after the periods so prescribed. 
(sic) Under the Indian Act, therefore, 
the extension of any period apart from 
the provisions of the Act would amount 
to acting directly against the legislative 
mandate to dismiss an action initiated 
after such period and would amount to 
doing something forbidden by law and 
would thus be overriding the law. There 


can be no doubt that inherent powers 
of the Courts cannot be exercised to dol. 


something which is expressly forbidden| : 
by the statute and, therefore, under the} 
Indian Act, there cannot be any scope 
for the Court to extent the period of 
limitation in exercise of its inherent 
powers. 


6. Further, the Indian Act, in Sec- 
tions 4 to 23,, makes detailed provisions : 
for extension of periods of limitation 
and for exclusion of periods in comput- ; 


‘ing limitation. As held by the Supreme 


Court in Ram Chand and Sons Sugar 
Mills v. Kanhayalal Bhargava, (AIR 


1966 SC 1899 at Pp. 1901-2), if there are 


specific statutory provisions dealing with 
the particular topic, they give rise to a 
necessary implication that no power 
shall be exercised in respect of the said: 
topic otherwise than in the manner pre- 
scribed by the said provisions, There- 
fore, the Indian Act having expressly 
dealt with the topic relating to exten- 
sion and exclusion of time in several 
provisions, it, can reasonably be held 
that the Courts under the Indian Act 
do not have any inherent power in re- 
spect of matters relating to extension 
or exclusion of time for the purpose of 
limitation. The Sikkim Law, however, as 
already noted, merely prescribes the 
periods of limitation and does not make 


‘any provision whatsoever for extension 


or exclusion of time in computing such 
period. It cannot, therefore, be urged 
that the Courts in Sikkim cannot exer- 
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cise their inherent powers for the ends 
of justice in respect of the matters re- 
lating to cxtension or exclusion of time 
for the purpose of limitation. 

If there were in the Sikkim Law spe- 
cific provisions, as in the Indian Act, for 
extension or exclusion of time, it could 
have been urged that there was no in- 
herent power in the Courts to deal with 
such matters and that such matters 
were to be governed solely by those 
specific provisions of the law. But since 
there is no statutory provisions in the 
Sikkim Law in respect of extension or 
exclusion of time for the purpose of 
limitation, “the inherent power of the 
Court (to use the expression used in 
Section 151, Civil P. C.) to make such 
orders as may be necessary for the ends 
of justice” remains unaffected, unfetter- 
ed and unlimited and such powers, in 
the absence of statutory provisions gov- 
erning the matter, would include the 
power to.extend time and to condone 
the delay in fit cases. 

7. Dealing with a similar question 


under the law relating to Court-fees in 


Sikkim, we have very recently held in 
Kalawati Adhikary ov. Rupnarayan 
Bahun, ( (1978) 3 Sikkim LJ 15 at p. 17) 
as hereunder :— 

“I£ the Sikkim Law made specific pro- 
visions for refund of Court-fees in cer- 
tain cases, then it could have been urged 
on the authority of the Supreme Court 
decision in ‘Omprakash Gupta’s case, 
(ATR 1955 SC 600) that the Courts do 
not have any inherent power to order 
refund of Court-fees in other cases not 
covered by those specific provisions, But, 
as already noted, the Sikkim Law does 
not make any provision for refund of 
Court-fees in any case and that being so, 
there is no scope for applying the prin- 
ciple contained in the maxims ‘expres- 
sum facit cessare tacitum’ or ‘expressio 
unius personae est exclusio alterius’ ‘or 


- for applying the ratio of the Supreme 


‘ease that the relevant 


Court decision in Omprakash Gupta’s 
law having ex- 
pressly provided for refund of Court- 
fee .in certain cases refund of Court- 
fees in other cases is impliedly bar- 
TOA sc ck Under the provisions of Laws 
in Sikkim, the Courts have inherent 


. power- to order refund of Court-fees in 
- appropriate case......... i 


er 


8. Applying the ratio of our earlier 
decision, I would, therefore, hold that 
the Sikkim Law relating to limitation, 
not having expressly provided for ex- 
tension of the period of limitation in 


Durga Prasad v, Palden Lama 


A. I.R. 


any case, the Courts have. inherent 
power to extend the period of limita- 
tion and admit any action after the ex- 
piry of the period of limitation after 
condoning the delay. Even Mr. Agar- 
wala, the learned Advocate for the re- 
spondent, while opposing the prayer for 
extension of time and condonation of 
delay, submitted that the appellant. was 
entitled to exclude one day that was 
necessary for obtaining the copy of the 
judgment and that as the period of 
limitation after such exclusion was ex- 
piring during the period when this 
Court was closed for Puja Vacation the 


‘appellant was entitled to file an appéal 


on the date when the Court reopened. 
This is no doubt the position under the 
Indian Act, Section 4 whereof provides 
that when the period prescribed expires 
when the Court is closed, the action 
may properly be initiated on the day 
when the Court reopens and Section 12 
whereof provides that in! computing: the 
period of limitation for an appeal, -the 
time requisite for obtaining a copy of 
the judgment shall be excluded, 


But, as already noted, in the Sikkim 
Law there is no provision analogous. to 
the provisions of Section 4 or Section 12 
of the Indian Act and, therefore, the 
Court in Sikkim cannot admit on the 
date when the Court reopens any ac- 
tion, the period of limitation whereof 
has expired when the Court was closed 
or exclude the time requisite for ob- 
taining the copy of the judgment, un- 
less the Court purports to do so in the 
exercise of its inherent power. In my 
view, when the Court is closed, when 
the period of limitation for any action 
expires the Court in Sikkim in admit- 
ting such action on the date it reopens 
really extends the period of limitation 
in the exercise of its inherent power 
because of the principle contained’ in 
the legal maxims ‘lex non cogit ad im- 
possibilia and ‘actus curiae neminem 
gravabit’. 


Similarly; in my view, tien: a Sik- 
kim Court ‘admits an appeal or other 
proceeding after excluding the time re- 
quisite for obtaining a copy of the im- 
pugned judgment, it does so in. the ex- 
ercise of its inherent power for the ends 
of justice as it will be against all prin- 
ciples of justice to require a copy of 
the impugned judgment to be filed 
along with the proceeding and yet not 
to exclude the time requisite for obtain- 
ing the copy of the judgment. This as- 
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pect need not detain me any further as 
I am of the opinion that the position in 
law is too obvious to require any fur- 
ther discussion and the position is: that 
the Sikkim Law relating to limitation 
not having expressly provided for ex- 
tension or ‘exclusion of time, the Courts 
have. inherent power to extend or ex- 
clude time for the ends of justice in 
appropriate cases, 

9, Let me, therefore, consider whe- 
ther: this is an appropriate case where 
we should exercise our inherent power 
to extend the period of limitation and 
condone the ‘delay of two days in ‘filing 
this second. appeal. The case put for- 
ward by the appellant in his application 
and affidavit for condonation of delay 
is that in October, 1977 the appellant 
entrusted Mr. G. L. Subba, Advocate, 
now deceased, with filing of this appeal 


and the said Advocate asked the appel-. 


lant to contact him again in the middle 
of November as the High Court was 
then closed for the Puja Vacation, The 
appellant was not told about the actual 
date when the High Court would reopen 
and he accordingly left felling for 
Gyalsing on 13-11-1977 to catch the bus 
for Gangtok. 

On reaching Gyalsing the appellant 
found ‘that the only bus for Gangtok al- 
ready left at 6 A.M. in the morning and 
as such he had no other alternative but 
to leave Gyalsing for Gangtok by the 
morning bus on the next date, that is, 
on 14-11-1977, and reached Gangtok at 
about -7 P.M. in the evening. The ap- 
pellant could meet late Mr. G. L. Subba 
on the next day, being 15-11-1977 and 
the latter directed him to deposit the 
necessary amounts of Court-fees in the 
‘Bank. Due to heavy rush in the Bank 
the appellant could not deposit the 
amount ‘before 2 P.M. and thereafter he 
met his Advocate late Mr. Subba who 
asked him to meet him at his chamber 


in the evening. The appellant again met. 


the lawyer in the evening who then 
prepared the appeal and instructed the 
appellant to file it on the next date be- 
ing 16-11-1977 and also told him that 
the High Court was reopening on the 
said date. The appellant then filed the 
appeal on 16-11-1977 = 


- 10. The respondent has not filed any 


written objection and has not traversed 
any of these allegations and Mr. Agar- 
wala appearing for the respondent has 
only urged that these allegations, even 
assuming them to be true, would not 
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justify any extension of the period and 
condonation of delay. Let me, therefore, 
consider that if the appellant, who ad- 
mittedly resided at a distant village, 
duly entrusted a lawyer at Gangtok 
with the filing of the appeal in October, 
1977 and the said lawyer directed him 
to contact him in the middle of Nov- 
ember next and the appellant contacted 
him on 15-11-1977 and filed the appeal > 
on 16-11-1977 on being told by the law- 
yer that the High Court would reopen 
on 14-11-1977 there was two days’ de- 
lay in filing the appeal, whether there 
is sufficient cause for condoning the de- 
lay. 

11, Though it cannot always be put 
into a straight-jacket of a general doc- 
trine of universal application, it has 
been repeatedly held by the Courts that 
mistake or mistaken advice of a lawyer 
may be a good ground for condoning 
the delay resulting from such mistake 
or mistaken advice. Relying on the 
Privy Council decision in Kunwar Raj- 
endra Bahadur Singh v. Rai Rajeswar 
Bali, (AIR 1937 PC 276), it has been 
held by the Supreme Court in State of 
West Bengal v. Howrah Municipality, 
(ATR 1972 SC 749 at p. 757) that “if a 
party had acted in a particular manner 
on a wrong advice given by his legal 
adviser he cannot be guilty of negli- 
gence so as to disentitle the party to 
plead sufficient cause under Section 5 
of the Limitation Act”. Relying on these 
observations and the aforesaid Privy 
Council decision, it has again been held 
by the Supreme Court in Punjabi Uni- 
versity v. A. S. Ganesh (AIR 1972 SC 
1973 at pp. 1974-75) that “a mistake by 
a lawyer is good ground for condoning 
the dealy.in filing the appeal”. 

12. Mr, Agarwala, appearing for the 
respondent, has mainly relied on the 
decision of my Lord the Chief Justice, 
while in the Punjab High Court on Brij 


-Bhushan v. Madan Mohan Lal (AIR 1973 


Punjab 269) to support his contention 
that the delay in this case cannot be 
condoned. In that Punjab case, an ap- 
peal, which according to the valuation 
of the suit, ought to have been filed 
directly in the High Court was, however, 
filed in the District Court due to the 
wrong advice of the lawyer concerned. 
After’ the District Court dismissed the 
appeal for want of jurisdiction, the party 
filed the appeal in the High Court and 
contended that the time spent in pro- 
secuting the appeal before the District 
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Court was to be excluded under Sec. 14 
of the Limitation Act as the said appeal 
was filed and prosecuted bona. fide 
under legal advice. My Lord in that 
case was pleased to point out that there 
was only a broad and general averment 
about acting under legal advice without 
any particulars about the advice or any 
affidavit of the legal adviser. 


My Lord, however, further held that 
‘the Counsel who filed the appeal was 
expected to know that the forum of 
appeal would be determined by the 
value of the original suit for the pur- 
pose of jurisdiction’ and ignorance of 
this elementary matter cannot be con- 
sidered to fall within the definition of 
good faith’. It should, however, be 
noted that in that case my Lord was 
not considering the question of exten- 
sion of time under Section 5 of the 
Limitation Act but was considering the 
question of exclusion of time under Sec- 
tion 14 of the Act, whereunder time 
spent in an earlier proceeding is to be 
excluded under circumstances mention- 
ed in the section, provided the earlier 
proceeding was prosecuted with ‘due 
diligence’ and in ‘good faith’ and that 
under the express provisions of Sec. 2 
of the Act, “nothing shall be deemed 
to be done in good faith which is not 
done with due care and attention”. It 
was in that context observed by my 
Lord that “failure on the part of a 
legal practitioner to ascertain the value 
of. the original suit for purposes of 
jurisdiction and to see where the appeal 
would lie on that basis would be a mis- 
take due to negligence or want of. re- 
asonable skill and in such a case it 
cannot be deduced that the counsel 
acted in good faith”, (Emphasis sup- 
plied). 

It should be noted that this rather 
strict definition of “good faith’, exclud- 
ing all degrees of negligence, on which 
the aforesaid decision was based, does 
not apply in Sikkim. The General 
Clauses Act, 1897, which has been ex- 
tended to Sikkim, provides in Sec. 3 (22) 
that “a thing shall be deemed to be 
done in good faith where it is in fact 
done honestly, whether it is done neg- 
ligently or not”. In Ramlal v. Rewa 
Coalfield Ltd. (AIR 1962 SC 361) the 
Supreme Court has pointed out (at p. 
365) that the scope of Section 14 and of 
Section 5 of the Limitation Act are dif- 
ferent and that consideration of good 
faith and due diligence “which has been 
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expressly made material and relevant 
by the provisions of Section 14 cannot 
to the same extent and in the same 
manner be invoked in dealing with ap- 
plication which falls to be decided only 
under Section 5 without reference -to 
S. 14.” 


I am, therefore, of the view that the 
aforesaid decision of my Lord in Brij 
Bhushan’s case (AIR 1973 Punjab 269) 
being a decision based on the provisions 
of Section 14 read with the definition 
of ‘good faith’ in Section 2 (h) of the 
Limitation Act, will not apply to the 
case at hand and that we should in this 


case govern ourselves by the above- 
noted decisions of the Supreme Court 
in State of West Bengal v. Howrah 


Municipality (AIR 1972 Sc 749) and in 
Punjabi University v. A. S. Ganesh (AIR 
1972 SC 1973) laying down that “if a 
party had acted in a particular manner 
on a wrong advice given by his legal 
adviser he could not be guilty of neg- 
ligence so as to disentitle the party to 
plead sufficient cause under Section 5 
of the Limitation Act” and “that a mis- 


take by a lawyer is good ground for 


condoning the delay”, In this case the 
legal adviser Mr. Subba being admitted- 
ly dead, we cannot expect any state- 
ment or affidavit from him. But the 
averments made by the appellant that 
he engaged Mr. Subba for filing this 
appeal and that he filed the appeal on 
16-11-1977 on being instructed by Mr. 
Subba that the High Court would re- 
open on that date, have not been con~. 
troverted by the respondent in any way., 
In the circumstances, I would hold 
that the appellant can success- 
fully plead sufficient cause for not pre- 
ferring the appeal within the period 
prescribed and would condone the delay 
of two days in filing the appeal in the 
exercise of our inherent powers. 

13. Before parting with this point, I 
would like to refer to a recent: decision 
of the Supreme Court in Balbir Singh v. 
Bogh Singh (AIR 1974 SC 650) where 
an appeal from a suit valued at Rupees 
21,000/- was filed in the District Court 
though it ought to have been filed direct- 
ly in the High Court because of the 
value of the original suit. The Supreme 
Court held that “the appellant and his 
legal adviser somehow prosecuted the 
first appeal before the Additional Dis- 
trict Judge bona fide and on some 
kind of mistaken beliefs for which the 
appellant should not suffer’ and- con- 
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doned the delay in filing the appeal 
before the High Court under Section 
of the Limitation Act. 


a 


14, This brings me to the question as 
to whether the first appeal before the 
learned District Judge was barred by 
limitation and whether the learned 
District Judge was right in rejecting the 
prayer for the condonation of delay. It 
is not disputed that if the period of 
limitation is to be counted from the 
date of the delivery of the judgment, 
the first appeal was palpably barred by 
time, The learned Advocate-General 
has, however, contended that as the 
judgment of the trial Court was not 
pronounced immediately after the case 
was heard by the trial Judge, the judg- 
ment could be -pronounced on a future 
day only after giving due notice to the 
parties under the provisions of O. XX, 
Rule 1, and as the records of the trial 
Court show that no such notice was 
served on one of the defendants, being 
the defendant No. 1, the time for appeal 
shall commence to run against him only 
from the date of his. knowledge of the 
decree. It appears from the records of 
the trial Court that on 28-7-1976 the 
trial Court fixed 28-8-1976 as the date 
for judgment, in the absence of the de- 
fendants and without giving any notice 
to them, 


On 28-8-1976, the date was again ad- 
journed to 17-9-1976 and that also in 
the absence of and without any notice 
to the defendants. On 17-9-1976, both 
the parties were absent and the date 
‘was adjourned to 27-9-1978 without, 
however, giving any notice to the par- 
ties. On that date, however, the plain- 
tiff and the defendant No. 2 were pre- 
sent, but the deféndant No. 1 was absent 
and the date was again adjourned to 
6-11-1976 with a direction to issue 
notice to the defendant No. 1. From the 
records, however, it does not appear 
that any such notice was either issued 
or served. on the defendant No. 1. On 
the ‘said date, both the defendants were 
absent and the case was again adjourn- 
ed for judgment to 7-12-1976 and the 
judgment was ultimately delivered on 
that date in the absence of the defen- 
dants. It, therefore, appears that the 
defendant No. 1 was not informed 
about the date of judgment in any way 
though under the provisions. of O. XX, 
Rule 1, the judgment not having been 
pronounced immediately after the hear~ 
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ing, the defendants were entitled to due 
notice about the date of judgment, 


The learned Advocate-General has 
contended that in the circumstances, so 
far as the defendant No. 1 is concerned, 
the period prescribed for appeal is to be 
counted from the date when the de- 
fendant No. 1 came to know about the 
judgment and has relied on the deci-. 
sions of the Allahabad High Court in 
Mata Prasad v. Dewakar Bharti, (AIR 
1964 All 228) and of the Lahore High 
Court in Mahomed Zaman v. Hans Raj 
Shah (AIR 1938 Lahore 707). In the 
Allahabad case it has been held, con- 
struing the provisions of Order - XX, 
Rule 1, that if the judgment is not de- 
livered immediately after the hearing 
and if no notice is sent to a party con- 
veying the information about the date 
of the judgment, the limitation for fil- 
ing appeal shall commence to run from 
the date of the knowledge of the pass- 
ing of the judgment. 


In the Lahore case, it was_held, rely- 
ing on an earlier Division ‘Bench deci- 
sion of the Allahabad High Court, that 
if a Judgment was not pronounced im- 
mediately after the hearing but was 
pronounced on a later date without in- 
timating such date to the parties, the 
date on which the judgment was com- 
municated to the parties or their law- 
yers was to be regarded as the date of 
judgment. I would like to point out 
that even in a case where there are no 
statutory provisions analogous to O., XX, 
Rule 1, it has been held by the Supreme 
Court that the knowledge of the party 
affected by the decision, either actual 
or constructive, is an essential require- 
ment of fair play and natural justice 
and. the decision should be taken to 
have been effectively pronounced only 
from the date of such knowledge. In 
Harishchandra v. Deputy Land Acquisi- 
tion Officer (AIR 1961 SC 1500) the 
Supreme Court was construing the pro~ 
viso to Section 18 of the Land Acquisi~ 
tion Act, 1894, whereunder applications 
for reference to Court under Section 18 
are to be made within certain periods 
“from the date of the ‘Collector’s 
award’ and observed (at 1503-4) as 
hereunder :—— 

. “it is clear that the said decision ulti- 
mately affects the rights of the owner 
of the property and in that sense, like 
all decisions which affect persons, it is 
essentially fair and just that the said 
decision should be communicated to ‘the 
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said party. The knowledge of the party 
affected by such a decision, either actual 
or constructive, is an essential element 
which must be satisfied before the deci- 
sion can be brought into force. Thus 
considered the making of the award 
cannot consist merely in the physical 
Act of writing the award or signing it 
or even filing it in the office of the Col- 
lector; it must involve the communica- 
tion of the said award to the party’ con- 
cerned. either actually or construc- 
tively. If the award is pronounced in 
the presence of the party whose rights 
are affected by it, it can be said to be 
made when pronounced. If the date for 
pronouncement of the award is com- 
municated to the party and it is accord- 
ingly pronounced on the date previously 
announced, the award is said to be com- 
municated to the said party even if the 
said party is not actually present on 
the date of its pronouncement. Simi- 
larly if without notice of the date of 
its pronouncement an award is pro- 
nounced and a party is not present the 
award can be said to be made when it 
is communicated to the party later. 
The. knowledge of the party affected by 
the award, either actual or constructive, 
being an essential requirement of fair 
play and natural justice the expression 
‘the date of the award’ used in the pro- 
viso must “mean the date when the 
award is either communicated to the 
party or is known by him either actual- 
ly or constructively. In our opinion, 
therefore, it would be unreasonable to 
construe the words ‘from the date of 
the Collector’s award’ used in the pro- 
viso to Section 18 in a literal or me- 
«chanical way”, 


15. In State of Punjab v. Qaisar 
Jehan Begam (AIR 1963 SC 1604) the 
Supreme Court again considered the 
said ‘provisions and relying on Raja 
Harishchandra’s case observed (at p. 1606) 
as hereunder .— _ 

'“a literal and mechanical construction 
of the words ‘six months from the date 
of the Collector’s award’ occurring in 
the second part of clause (b) of the 
proviso would not be appropriate and 
the knowledge of the party affected by 
the award, either actual or constructive, 
-being an essential requirement .of fair 
play and natural justice, the expres- 
BION ananth used in the proviso must 
mean the date when the award is either 
communicated to the party or is known 
by him either actually: or constructively’. 
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Admittedly the award was never com- 
. respondents, There- 
fore, the question before us boils down 
to this. When did the respondents know 
the award either actually or construc- 
tively?” . ' 

16. Applying these principles to -the 
case at hand, I would hold that if due 
notice of the date of delivery of the 
judgment was given to the -defendant 
No. 1 and the judgment was delivered 
on that date, the defendant No- -1- would 
have been deemed to have known about 
the judgment, at least constructively, 
even if he was not present in the Court: 


But,-as already noted, no notice of the 


date of judgment was at all given to -the - 


defendant No. 1 and as such under the 


provisions of Order XX, Rule 1, as 
in the Allahabad ` and the 
Lahore decisions noted: above and also 
under the general principles of law as 
enunciated by the Supreme Court -in 
the decisions noted above, the defendant 
No. 1 would be deemed to have known 
about the judgment on the date on 
which he actually came to know about 
it and the period of limitation, so far a8 
the defendant No. 1 is concerned, would 
commence to run from that date. 

17. In their application for condona- 
tion. of delay filed before the learned 
District Judge, the appellants stated that 
they came to know about the judgment 
only on 21-4-1977, when they appeared 
before the. District Officer at Gyalsing 
on receipt of summous relating to ex- 
ecution .of the judgment. This averment™ 
has not been controverted by the re- 
spondent in any way and that being so 
there is nothing on record to disbelieve 
their uncontroverted assertion, As I 
have already pointed out, when no 
notice was given to the defendant 
No. 1 about the date of judgment, time 
for filing appeal against the judgment 
shall, so far as the defendant No. 1 is 
concerned, commence to run from the 
date when he came to know about the 
judgment, There is no doubt that if the 
period for appeal is, as it should be 
calculated from the date of such know- 
ledge, then the first appeal before the 
learned District J udge was perfectly 
within time. l ai 

18. Mr. Agarwala has, however, urg- 
ed that even if the defendant No, 1 was 
entitled to an extended period of limita- 
tion for not being served with a notice 
of the judgment, the defendant No. 2, 
who was also a co-appellant in the’ first 
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appeal, and who was present in ' Court 
on 27-9-76 when the next date for ''de- 
livery ‘of judgment was’ fixed is not’ eri- 
titled to any such extension and, there- 
fore, the first appeal was to be dismiss- 


ed so far it relates to the said defendant ~ 


No.: 2 as barred by time, But the decree 


in this case. was a joint and indivisible. 
one and if one ‘of the appellants-defen~ 


dants was entitled to file and maintain 
the appeal, it would obviously enure 
for the benefit of the other defendant, 
whether he has joined or has been 
joined as a co-appellant or a co-respan- 
dent.. | 


‘19, ‘The present EE ma n 
however, been filed by the -defendant 
No, 2 only as the sole appellant. with- 
out making the defendant No. 1 a party 
to the appeal in any way. In my view, 
it would have been proper to make the 
defendant No..1 a party to this appeal 
whether as a-co-appellant or as a co-re- 
spondent. But his non-joinder is not 
fatal as no relief has been prayed 
against him. Under the provisions of 
Rule 4 read with Rule 33 of. Order XLI, 
which apply to second appeals also, 
there can be no doubt that one of the 
defendants can file an appeal without 
impleading the other defendants as re- 
spondents -and if the appeal proceeds on 
a ground »common to the . defendants, 
the appellate Court may exercise the 
power to varying the decree under ap- 
peal in favour of the -non-appealing de- 
fendants, though they have not ‘been 
parties to the appeal. This power is 
only -subject to this limitation that the 
appellate Court is authorised to vary 
or pass’ a decree in favour of a ‘person, 
even though he is not impleaded as a 
party, but cannot vary or: pass a decree 
against such party. The proposition is 
too well settled to require any citation; 
but yet reference may be made to the 
Full Bench decision of the Patna High 
Court in Parwati Kuer `v. Manna Lal 
Khetan (AIR 1956 Patna 414 at p. 416) 
and also:to the decision of the Supreme 
Court in Mahabir Prasad v. Jage Ram 
(AIR 1971 SC 742) where it has been 
observed (at p. 744) as hereunder :~ 


“Power of the appellate Court ' under 
Order 41, Rule 4 to vary or modify the 
decree of a Subordinate- Court arises 
when one of the persons ` out of many 
against whom a decree or an order had 
been made on a ‘ground which ‘was 
‘common ‘to ‘him’ ‘and others“has appeal- 
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ed. That power may be exercised 
when other persons who were- parties 
to the proceeding before the subordinate 
Court and against whom a decree pro~ 
ceeded ‘én a ground which was common 


to the ‘appellant:and to fhose other pèr- 


sons, are either not ‘impleaded as parties 
to the appeal or are impleaded as re- 
spondents”, 


20. I would, therefore, alow this 
appeal, set aside the judgment of the 
learned District Judge dismissing ` the 
first appeal before him as time-barred 
and would send the first appeal back to 
the learned Judge for disposal . accord- 
ing to law.. The appellant before us 
shall be entitled to refund of the 
amount of Court~fees paid by him in 
this appeal and, save as aforesaid, I 
would make no: order as to costs, | 


. GUIRAL, C. J.: — 21. I have had the 
advantage of reading the judgment of 
my learned brother Bhattacharjee, J., 
‘and. fully agree with the findings and 
conclusions arrived at by him and the 
order proposed. There is no manner of 
doubt that the appeal has to be allow- 
ed, However, as Mr... Agarwala, the 
learned counsel for the respondent has 
built the entire edifice of his. arguments 
on an earlier decision given by me in 
Brij. Bhushan v. .Madan Mohan Lal 
(AIR 1973 Punjab 269) J feel it neces- 
sary to re-examine the true scope and 
meaning of Sections 5 and 14 of the 
Indian Limitation Act and to restate the 
law at it. ‚emerges from the interplay of 
these provisions. 


22, To appreciate the argument of Mr. 
Agarwala, . it would be necessary to ex- 
amine Sections 5 and 14 in depth.. The 
relevant portion of these sections is, 
therefore, set. down for - facility of. rẹ- 
ference. l . 


. Section 5. Any appeal or any ap- 
plication, other. than an application 
under any of the provisions ; of 
Order XX] of the Code of Civil Proce- 
dure, 1908 (5 of 1908),-may be admitted 
after the prescribed period if the ap- 
pellant or the applicant satisfies the 
Court that he had sufficient cause for 
not preferring the appeal or making the 
application within such: period. 

Section 14 (1) — In computing the 
period of limitation for any suit, the 
time' during ‘which the plaintiff has been 
prosecuting with due diligence- another 
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civil proceeding. whether in a Court of 
first instance or of appeal or revision, 
against the defendant shall be excluded, 
where the proceeding relates to the 
same matter in issue and is prosecuted 
in good faith in a Court which, from 
Gefect of jurisdiction or other cause cf 
a Jike nature, is unable to entertain it. 


23. A bare perusal of the above would 
clearly highlight that whereas Sec. 5 
deals with appeals, el 
to suits and that the two provisions 
deal with different situations. Whereas 
Section 5 affords an extension of time 
for sufficient cause, Section 14 provides 
for exclusion of time during which the 
plaintiff had been prosecuting a former 
proceeding in another Court which, on 
account of deferi of jurisdiction oF 
other cause of a like nature, was unable 
to entertain it. Another distinction be- 
tween the two provisions is that under 
Section 5 the Court has the discretion 
to decline the relief even if sufficient 
cause has been made out but Section 14 
makes the exclusion of time obigatory if 
the requisite conditions are satified. It 
may further be noticed that under S, 14 
of the Limitation Act the question of 
exclusion of time only arises when 
earlier proceedings have been instituted 
in a wrong Court whereas under S. 5 of 
the Act the question of sufficient cause 
msy arise in & variety of circumstances 
and may embrace numerous situations 
including the institution of the appeal 
in a wrong Court., In other words, Sec- 
tion 5 is broader in its sweep in the 
sense that a number of widely different 
reasons can be advanced and established 
to show that there was sufficient cause 
in not filing the appeal within time. It 
would, be needless to attempt to enu- 
merate all the circumstances and re- 
asons which can be put forth for bring- 
ing the case within the ambit of Sec- 
tion 5 and it may suffice to mention 
that the mistaken advice bona fide given 
by the Counsel has generally been con- 
sidered a good reason. 


24, Though Section 14 applies in 
terms only to suits and applications, 
but it is well settled that its principle 
is applicable to appeals also where the 
institution of appeal in a wrong Court 
is the ground for the grant of exten- 
sion of time and is projected as a suffi- 
cient cause for not preferring the ap- 
peal in the proper Court within the 
period of limitation, 
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25. It is nol. necessary to trace the 
entire history of the case law on this 
point and it wonid suffice to mention a 
few authorities. In Kunwar Rajendra 
Bahadur Singh v. Rai Rajeshwar Bali 
(AIR 1937 PC 276) it was found 
that the Counsel was not negligent in 
valuing the appeal and that the facts 
disclosed sufficient. cause within the 
meaning of Section 5. It was held by 
the Privy Council that in applying 
Section 5 to such a case, the principle 
of Section 14 should be applied by an- 
alogy. Support for this view was deriv- 
cd from earlier decisions of the Privy 
Council reported in AIR 1971 PC 156 
and AIR 1918 PC 35. The above princi- 
ple has been consistently followed in 
the Courts in India. In Munshiram v. 
Raghubir Chand (AIR 1953 Him Pra 15) 
it was noticed as follows {at p. 1f):—~ 


“Section 14 of the Limitation Act’ is 
not in terms applicable to appeals since 
it does not speak of an appeal, but ex- 
clusion of time of proceeding bona fide 
taken in Court without jurisdiction be- 
ing’ claimed as the reason for condona- 
tion of delay, the principle of that Sec- 
tion must apply for finding out whether 
there was sufficient cause for the delay”. 


In such cases where both Sections 5 
and 14 are attracted considerations of 
bona fides are always material and rel- 
evant and circumstances have to be 
made out from which inference of gocd! 
faith, as defined in Section 2 (7) of the 
Limitation Act, can be deduced, From 
this it would, by necessary implication, © 
follow that those cases, which fall to 
be decided only under Section 5 with- 
out reference to Section 14, would not 
attract the considerations, ‘which are 
material and. relevant under Section 14 
to the same extent and in the same 
manner as in those cases which fall 
both under Sections 5 and 14. The 
Supreme Court in Ramlal v. Rewa Coal- 
fields Ltd. (AIR 1962 SC 361) consider- 
ed this aspect in these words (at p. 365): 

“Considerations of bona fides or duel 
diligence are always material and rel- 
evant when the Court is dealing with 
applications made under Section 14 of 
the Limitation Act. In dealing with, 
such applications the Court is called 
upon to consider the effect of the com« 
bined provisions of Sections 5 and 14. 
Therefore, considerations which have 
been expressly made material and rel- 
evant by the provisions of Section 14 


1981 


cannot to the same extent and in the 
same manner be invoked in dealing 
with applications which fall to be de- 
cided only -under Section 5 maEnOUs re~ 
ference to S. 14.” -` 


:26. Having examined the legal posi- 
tion the stage has now arrived for con- 


sidering the facts of the present case l 


in the light of what has been stated 
above, In this regard, it may be stated 
at the outset that the present one is 
not a case where principle of Section 14 
the Limitation Act is attracted.. On the 
other hand, the application for condona- 
tion of delay is to be decided with re- 
ference to Section 5 alone as the cause 
of the delay is not institution of. the 
appeal in a wrong Court but institution 
in the proper Court though beyond the 
period of limitation because of the 
wrong advice given by the Counsel. The 
principle underlying Section 14 (1) of 
the Limitation Act would not, therefore, 
be applicable, 


27. In Brij Bhushan v. Madan Mohan 
Lal’s case (AIR 1973 Punjab 269) the 
appellant had initially filed the appeal 
in the Court of the District Judge with 
the result that when it was instituted 
in the High Court the period of limita- 
tion had expired. The question that 
arose for decision in that case was whe- 
ther the time spent in the Court of the 
District Judge could be ignored while 
computing the period of limitation or 
not. In order to ascertain whether the 
institution of an appeal in the wrong 
Court on the mistaken advice of the 
Counsel was a sufficient cause within 
the meaning of Section 5, the principle 
underlying Section 14 came into play. 
The circumstances of the case were ex- 
amined in the light of the definition of 
good faith as contained in Section 2 (7) 
of the Limitation Act, as the test laid 
in S. 14 had to be satisfied before a fnd- 
ing that sufficient cause had been made 
out could be arrived at. The observa- 
tions made and the view taken in the 
abovementioned case are, therefore, 
not relevant. So far as the present 
case is concerned the arguments of the 
learned Counsel based on the above 
decision are clearly without ‘merit, 


_ Appeal allowed, 
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AIR 1981 SIKKIM 59 
MAN MOHAN SINGH GUJRAL, C, J. 
AND A, M. BHATTACHARJEE, J. 
Ghar Singh Tamang, Appellant. v. 
Tularam Damai, Respondent, 
Second Appeal No. 3 of 1978, D/- 
1979. 


(A) Civil P. C. (5 of 1908), Ss. 100, 101 
— “Contrary to Law” — Instance — 
Finding as to ownership not based on 
any evidence — Nothing proved or ad~ 
mitted in the, case warranting inferencé 
as to ownership — Finding is contrary 
to law — Interference justified, 

Where the finding of the first appel- 
late Court as to ownership in favour of 
the plaintiff was not based on any evi- 
dence and nothing was proved or admit- 
ted in the case from which any infer- 
ence in law could be drawn as to the 
cwnership, the finding was ‘contrary to 
law’ within the meaning of Section 100 
and the same could be interfered with 
in second appeal. The finding as ta 
ownership is not a pure question of fact. 
It is to be based on legal inference to 
be drawn from facts proved and admit- 
ted, (Para 3) 

(B) Civil P. C. (5 of 1908), Order 26, 
Rr. 9, 10 — Evidence Act (1872), S. 65 
— Suit for declaration of title and re- 
covery of possession — Amin deputed 
for ascertaining whether any boundary 
mark existed on guit-land, reporting 
that suit-land was recorded in plaintiff's 
name — No examination of Amin — 
Report not made an exhibit — Finding 
could not be within terms of commission 
and subject-matter of local investigation 
— It cannot be a piece of evidence — 
Report of Amin being a revenue record 
and, as such, public document, it itself 
is not admissible to prove such record in 
view of S. 65, (Para 5) 

(C) Civil P. C. (5 of 1908), O. 6, R. 2 
— Admission in pleading — It must be 
read as a whole and in its proper con- 


21-5- 


text. f (Para 5) 
Cases Referred.: Chronological Paras 
AIR 1959 SC 57 3 
AIR 1957 SC 49 3 


B. C. Sharma, for Appellant; A. Mou- 
lik, for Respondent, 

‘A. M. BHATTACHARJEE, J.:— The 
suit giving rise to this second appeal be- 
fore this Court, preceded by a first ap- 
peal before the learned District Judge, 
was instituted by the plaintiff-respondent 
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against the defendant-appellant’ in the 
Court of the Civil Judge, West Sikkim at 
Gyalshing, for. declaration of. title and 
recovery of possession of the suit land 
on the allegation that the defendant en- 
croached upon the suit land belonging to 
the plaintif! and planted cardarnom 
plants thereon, a 
2. The learned trial J ee dismissed 
the suit on the finding‘that “the plaintiff 
has never had possessory right ‘over the 
suit-land ‘and that the defendant has 
established his adverse possession | over 
the suit-land as the ‘sare has been in 
his possession for the last many years.” 
On ‘appeal, however, the learned ‘District 
Judge has reversed the judgment of the 
trial Court and has decreed the suit. as 
according to him the ‘evidence'on record 
clearly proved that the plaintiff was the’ 
owner of the suit land and that though 
the defendant was in possession of the 
suit land, he neither having pleaded nor 
having proved adverse possession ' for the 
requisite period, such ‘possession could 
not ripen into any right or title to de- 
feat plaintiffs claim for title and ‘pos- 
session. 


3. I am afraid that the finding of the 
Jearned District Judge that “the evi- 
dence on record clearly proves that the 
plaintiff is the owner of plot No. 332 
measuring 5. 32 acres as per revenue re- 

cord” is clearly érromeous and is based. 
en no evidence to that effect, and will, 
therefore, irresistibly warrant our inter- 
ference with the said finding. I have re- 
minded myself about | the, grave concern 
expressed by the Supreme | Court in 
Teity Pattabhiramaswamy v. S. Hany- 
mayya (AIR 1959 SC 57 at p. 59) to the 
effect that “notwithstanding clear. and 
authoritative pronouncement on the scope 
of Section 100, Civil Procedure Code, 
some learned ‘Judges of the High Court 
are disposing of sé€cond appeals as if 
they were ‘first appeals’: but I have no 
doubt that we shall not be acting as‘ a 
first appellate Court in: interfering with 
the aforesaid finding in this case, be- 
cause, as already stated, the said findihg 
is not based on any evidence and that 
would beyond doubt justify and -neces- 
sitate our interference in this case accord- 
ing to the “clear and authoritative pro- 


ouncements” of the Supreme Court in- 


Sree Meenakshi Mills Ltd. v. Commis- 
sioner of Income-tax (AIR 1957 SC 49) 
end the_ aforesaid Deity Pattabhiramas- 
wamy’s case, In“ the 
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case, the :Supreme -Court while consider- 
ing similar question under Section 66 of 
the Income-tax Act, 1922, has elaborately. 
reviewed ‘the case-law under.Section 100 
of the Civil Procedure Code and has-held 
(at 65). that a finding on a question of 
fact is open to attack in second appeal 
as erroneous in law when there. is no 
evidence to support.it. -That apart,- a 
Snding as to ownership is not.:a pure 
question. of fact when such ‘a finding is 
to be based on legal. -inference: to be 
drawn: from the facts proved or. admitt- 
ed: As I:shall -presently show,. nothing 
bas- been proved -or admitted in this case 
from -which‘any:inference in law canbe 
drawn as to the:ownership of the- plain- 
tiff and the learned District Judge made 
an ‘error of:law in Coming to such a fin- 
ding ‘and his -finding “is, therefore, ‘con- 
trary to law” within. the meaning of 
Section 100, ‘Civil ‘Procedure Code, 


4. J have gone ‘through the deposition’ 
ef the witnesses and have ‘found | that 
none of the five witnesses for the plain- 
tiff, including the plaintiff himself : figur- 
itig as *P, W::2 ‘ever whispered that - the 
suit-land belonged ‘to the - plaintiff or 


‘that he-ever did or could possess it; but, 


oh the other hand, it has been stated by 
all the witnesses that the suit-land was 
all along in the possession of. the defen- 
dant. Reéference in “particular “may be 
Ynade to ‘the plaintiff's own evidence ‘as 
P. W. 2’where he stated that he did‘not 
know the plot number of the ‘suit ‘land 
and that so far ‘he’ had: never “enjoyed” 
the disputed cardamom ‘field and that the 
defendant had been““enjoying” it ‘so ‘far. 
-5, As already ‘noted, the learned. Dis- 
trict Judge has found the’ plaintiff: -to be 
owner ‘of the ‘suit-land “as per revenue 
record” and has further observed. that 
“this ‘fact ‘is not disputed”. ‘But’ no copy 
cf any “such ‘reveriue-record is ‘to be 
found:tin the record :of this “case ‘arid 
there :is‘nothing before’ us ‘to show what 
was the nature and -contents of any ‘such 
record, if there was any ‘and what ‘pre- 
sumption, “if :any,:can arise therefrom 
and what weight, if any, can be attached 
thereto. It is no doubt true that in' para- 
graph 1 of the ‘plaint’the “plaintiff “Has 
ajleged that the: suit-land bears plot 
No. 332: and ‘that the defendant in’para: 
graph No. 1 of his written statement 
has admitted ‘this allegation. But there 
being no allegation in paragraph 1 of th 
plaint to the effect that the suit~plot 
stands. recorded -in—-the -name of the 
plaintiff in the relevant revenue-record, 
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it: cannot be said: that it is -admitted or 
it “is not disputed” by: the ~ defendant 
that the suit plot was recorded: in: the 
name of. the. plaintiff “ag per. revenue- 
record”, It is also true that. an. Amin 
was. deputed by the trial. Court to: as- 
certain whether any.. .boundary - mark 
existed on the suit-land and that in the 
report of the Amin it was mentioned 
that. the. suit-plot was recorded in the 
nameofthe plaintiff. Assuming that the 
report was otherwise admissible in evi- 
dence, in accordance with, the provisions 
of Order XXVI, Rule 10, Civil Procedure 
Code, even though the Amin was not ex- 
amined and his. report was not formally 

ade an exhibit, the finding of the Amin 
as. to the ‘suit-plot being recorded in the 
pame of any. party | was not and. could 
not be within the terms of the Commis- 
sion and subject-matter. of a. local in- 












herefor. cA revenue-record of such a 
lature is a public, document and . under 
he provisions of Section 65, Evidence 
ct, the only secondary evidence admis- 


the Amin, therefore, that the suit-plot 
was recorded: in the name of the plain- 
tiff is no evidence to prove such record. 
It is also true that in that paragraph 1 
of the plaint, the plaintiff claimed owneér- 
‘ship of ‘the suit-plot as his ancestral 
property and. the contents of'this para- 
graph 1 of the plaint having been admit- 
ted by the defendant in paragraph 1 of 


his written. statement probably led the 


Jearned’ District’ Judge to hold that the 
title: of the plaintiff was clearly proved 
and was “not disputed”, If there was 
such an admission, it would not be open 
to. us im this second appeal to- consider 


whether the. learned District Judge- 


should: have or- should’ not have: relied 
on such: admission in pleading, knowing 
them, as: he must, to be generally: drafted 
‘by ordinary people without any know- 
ledge in law; But I am afraid: that the 
learned District:. Judge made an error 
of law in reading the written statement 
in the way ‘he did and in dissecting: the 
alleged admission: out of context, It is 
` settled law that. admission in pleading 
must be read as. a whole and im its pro- 
per context: and when so read it will 
appear that the defendant could not be 
regarded to have made by any admission 
of the plaintiff's title in respect of- the 


disputed cardamom: field’ as his definite 
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case in paragraph 2 of the written state- 
ment was that he. got the disputed 
cardamom filed as his ancestral property 
on partition and the plaintiff, who has 
a separate and adjacent cardamom field, 
was wrongly claiming the disputed car- 
damom field as his own, I am of opinion 
that reading the written statement as 
one should in accordance. with the well- 
established principles of law, it cannot 
be said that the defendant made any 


such admission as the learned ` District 


Judge thought him to have made, 


6. My conclusion, therefore, is that 
the finding of the learned District Judge 


‘as to the title of the plaintiff in respect 


of the suit-land is based on no evidence 
and is, therefore, “contrary to law” 
within the meariing of Section 100 of 
Civil Procedure Code and must be re- 
versed. If there was any evidence to 
support: the finding of title in favour of 
the: plaintiff, I would not have, as I 
could not have, considered the question 
of the adequacy or sufficiency of such 
evidence in this second appeal; but there 
being no evidence to. that effect, the 
judgment of the learned District J udge 
must be set aside, 

7. The appeal is, 'theretore, allowed 
and the suit is dismissed on the ground 
that the plaintiff not having been able 
to. prove any title or prior possession 
cannot maintain the suit. The judg- 
ment of the learned: District Judge de- 
creeing the suit is ‘set aside and the 
judgment of the learned trial Judge 
dismissing the suit is restored. It is, how- 
ever, made clear that this shall not 
mean. confirmation of the finding of the 
learned trial Judge as to the adverse 
possession of the defendant in respect of 
the suit-land as that, apart from being 
not: pleaded by the defendant, does not 
fall for: consideration in this appeal. 
There will; however, be no order as to 
costs, 


' MAN. MOHAN SINGH GUIJRAL, 
C. J. :— I agree, 


Appeal allowed, 
| RT 
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MAN MOHAN SINGH GUJRAL, C. J. 
AND: A. M. BHATTACHARJEE, J. 
Mahabir Prasad Agarwala, Petitioner 

v. Paul Sangey, Opposite Party. 
Supreme Court Appln. No, 1 of 1977, 

D/- 25-7-1978.* 

Constitution of India, Art, 133 (1) — 
Certificate under — Eviction of tenant 
— Landlord failéd to prove bona fide 
necessity — Certificate for appeal on 
ground whether dependents of landlord 
includes son, could not be granted. 
(Gangtok Rent Control and Eviction Act 
(1956) S. 4) 

The expression “involves” and also 
the expression “needs to be decided by 
the Supreme Court” in Article 133 (1) 
of the Constitution clearly imply that 
unless the decision of the case depends 
on the consideration of the question of 
law and the question of law is likely 
to affect the merits of the case, such a 
question, even if substantial, cannot be 
regarded to be one which “needs to be 
decided by the Supreme Court” within 
the meaning of Article 133 (1) of the 
Constitution. (Para 9) 

Where the tenant caia not be 
evicted on the ground of default 
in payment- of rent and the land- 
lord was not entitled to the decree 
of ejectment on the ground of require- 
ment of. premises for making additional 
structures, also the landlord failed to 
make out a case of reasonable require- 
ment of premises for his sons under 
Section 4 of Rent Act and under earlier 
law contained in the Notification Num- 
ber 600/H & W. B. D/- 14-4-1949; the 
question whether the sons were to be 
regarded to be included within the ex- 
pression “landlord” or within the ex- 
pression “his dependents” under Sec. 4 
could not be said to be a question which 
needs to be decided by the Supreme 
Court. Hence the Certificate under 
Article 133 (1) for appeal to Supreme 
Court could not be granted, AIR 1976 
SC 1111, (1977) 1 Sikkim LJ 30; (1977) 1 
Sikkim LJ 33, Rel. on. (Paras.8, 9, 19) 


Cases Referred: Chronological Paras 
(1977) 1 Sikkim LJ 30 9 
(1977) 1 Sikkim LJ 33 9 
AIR 1976 SC 1111 2 


*For Leave tọ appeal to Supreme Court 
against judgment ‘of this Court re- 
ported in AIR 1980 Sikkim 13, 


HY/HY/D692/81/VNP 
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.entry.” Judged by these 
me, therefore, consider whether we can 
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S. R. Sarkar, for Petitioner: Opposite 
party in person. 


BHATTACHARJEE, J.:— This is an 
application for the grant of a certificate 
under Article 133 (1) of the Constitution 
of India for appeal to the Supreme 
Court from a judgment of this Court in 
C. A. No. 14 of 1976, dated 7th Decem- 
ber, 1977.* 

2. Under Article 133 (1) of the Con- 
stitution, as amended by the Constitu- 
tion (Thirtieth Amendment) Act, 1972, 
a certificate granted by the High Court, 
in order to amount to a valid passport 
for the entry of an appeal to the 
Supreme Court, must certify that the 
case not only involved a question of law 
but that the said question is a substan- 
tial one and is also of general impor- 
tance and that in the opinion of the 
High Court, the said question needs to 
be decided by. the Supreme Court, It has 
been observed by the Supreme Court in 


the State Bank of India v. N. Sundara 


Money (AIR 1976 SC 1111) that (at p. 


1112) :— 


“A substantial question of law of 
general importance is a sine qua non 
to certify . fitness for hearing by the 
apex Court. Nay, more; the question, 
however, important and substantial, 
must be of. such pervasive import and 
deep . a significance that in the High 
Court’s judgment it imperatively needs 
to be settled at the national level by the 
highest bench.” 

3. In that case the Supreme Court has 
further observed that “the grant of a 
consitutional passport to the’ Supreme 
Court by the High Court is not a matter 
of easy insouciance but anxious adver- 


tence to the dual vital requirements 
built into Article 133 (1) b specific 
amendment “and that failure thereof” 


stultifies the scheme of the Article and 
floods” the Supreme Court “with cases 
of lesser magnitude with illegitimate 
standards let 


grant a certificate as prayed for in this 
case, 

4. The suit: giving rise to this ‘Civil 
First Appeal No, 14 of 1975 was filed 
by the plaintiff-respondent against his 


‘tenant. the defendant-appellant for evic- 


tion of the tenant on the ground of de- 


.faults made by the defendant in pay- 


ment of rent and also on the 


groun 
that the occupation of the 


premises 


.*Reported in AIR 1980 Sikkim 13 


1981 
was reasonably and bona fide required 
as the two sons of the plaintiff ‘wanted 
to start their own independent business” 
and that some additional structure was 
to be made in the building which could 
not be ‘made unless the defendant 
- vacated, . f 

5, The learned District Judge, who 
tried ‘the suit, held that the defendant 
defaulted in payment of rent, but as the 
period of default was for three months 
only, a decree for ejectment could not 
be passed on the ground of such default 
under the provisions of the Gangtok 
Rent Control and Eviction Act, 1956, 
which require rent in arrears to “amount 
to four months rent or more” to justify 
ejectment. We have accepted and 
agreed with this finding of the learned 
District Judge in Appeal. l 

6. The learned District Judge fur- 
ther held that requirement for making 
additional structures has been expressly 
excluded from the grounds of ejectment 
under the provisions of the Gangtok 
Rent Control and Eviction Act, 1956, 
whereunder the required constructional 
works must amount to "through over- 
hauling” in order to justify ejectment 
and accordingly the learned District 
Judge held the plaintiff not to be. enti- 
tled to the decree of ejectment on’ the 
ground of requirement for making ad- 
ditional structures. We have, in .this 
appeal, agreed with and accepted this 
finding of the learned District Judge. 


7. The learned District Judge, how- 
ever, held that the plaintiff required the 
“premises in dispute for bona fide ne- 
cessity of his dependents’, being his 
two sons. We have held that since the 
provisions of Section 4 of the Gangtok 
Rent Control and Eviction Act, 1956, 
enable a landlord to eject his tenant 
only when the premises are required 
for the bona fide occupation of “the land- 
lord or his dependents” requirement for 
the occupation’ of any person ‘other 
than the landlord, to furnish a ground 
for ejectment, must be requirement of 
a person who is dependent on the land- 
lord. We have held that if the relevant 
law used only the expression “landlord” 
and made the requirement of "land- 
lord” only a ground of ejectment, then 
the expression “landlord might have 
been required to be construed as not 
applying only to the “landlord” himself 
but to include other members of his 
family or dependents or other normal 
emanations. As the relevant enactment 
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being the Gangtok Rent Control and 
Eviction Act, 1956, uses both the expres- 
sions “landlord” and also “his depen- | 
dents”. and expressly . provides, as an 
exception of the avowed legislative 
declaration as .to the non-ejectability of 
the tenants as declared in the opening 
words of Section 4, that a landlord may 
evict a tenant when the whole or part 
of the premises are required for the 
bona fide occupation of the landlord or 
his dependents only, we have held that. 
it was not possible to allow the expres- 
sion “landlord” to expand and emanate 
indefinitely’ and to include within its 
ambit members of his family, whether 
dependent upon him or not, 


8. But even assuming we are wrong, 
can it be said that the question whether 
the expression “landlord” in Section 4 
of the Gangtok Rent Control and Evic- 
tion Act, 1956, also includes sons of the 
landlord, “needs to be decided by the 
Supreme Court” in this case? On the 
evidence recorded in this case, we havé 
held that there is nothing on the record 
to prove that the suit premises were 
bona fide required for any business 
which the two sons were alleged to 
have intended to start and that being} _ 
so, the question whether the sons are 
to be regarded to be included within 
the expression “landlord” or within the 
expression “his dependents” is not at 
all pertinent or material and does not 
need to be settled at the national level 
by the highest Bench in this case, 


9. In the appeal before us and also 
in the trial Court, the parties proceeded 
on the basis that the law relating to 
eviction of tenants of premises is con- 
tained in the Gangtok Rent Control and 
Eviction Act, 1956. In: Jokhiram v. 
Mangturam Agarwalla ((1977) 1 Sikkim 
LJ 30) it was urged before us that the 
Gangtok Rent Control and Eviction Act, 
1956 does not and cannot apply to any 
premises. Relying on the provisions of 
Section 1 (iii) of the said Act, which 
provides that the said Act extends to 


“all buildings and constructions situated 


within the area of Gangtok Bazar which 
may be fixed from time to time by the 
Sikkim Darbar”, it was urged before uS 
in that case that the said Act does not 
and cannot apply to any premises as 
the area of “Gangtok Bazar” has never 
been fixed by the Sikkim Darbar or by 
the State Government at any time. In 
that case, it was, however, held that 
whether or not the said Act applied, 
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the suit for ejectment was to fail for 


want of notice of the termination of 
tenancy in accordance with the agree- 
ment between the parties and it was 
not, therefore, necessary for us to de- 


cide the question as to the applicability 


of the said Act ahd we left that ques- 
tion open. We, however, pointed out in 
the said Jokhirim’s case that even: if 
the Act of 1956 was not applicable to 
any premises in the abserice of any 
fixation ‘of the area of Gangtok Bazar 
by the Sikkim Durbar or the State Gov- 
ernment under Section 1 (iii) of the said 
Act, the earlier law contained in the 
Notification’ No. 6326-600/H & WB dated 
14th April, 1949 would continue to ap- 
ply and that the. said law also contains 
provisions relating to ejectment of ten- 
ant which are similar to those contained 
in the Act. of 1956. The same question 
came up. before this Court in Smt. 
Shakuntala Bai v.K. N. Dewan ((1977) 1 
Sikkim’ LJ 33), a case decided by my 
Lord the Chief Justice sitting..singly: and 
it appears that in that case also the 
point was not expressly decided and it 
was only observed, relying on Jokhi- 
ram’s case, that even if the Act of 1956 
was not applicable, the. similar provi- 
sions contained in the aforesaid Notif- 
cation of: 1949 would continue to ap- 
ply. As already,.noted, both in the trial 
Court and also before us in the appeal, 
the parties proceeded on the basis that 
the Act of 1956 applied and we have 
also proceeded .on that basis.. But we 
have also considered the provisions of 
the law of 1949 and have held that, on 
the evidence on record, the plaintiff has 
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-failed to make out any case -of -reason- 


able requirement under the provisions 
of the said law also, We have no doubt 
observed that we should as early as 
possible decide once for all the ques- 
tion as to which of the two provisions 
of laws is really applicable. But as in 
this case we have held ‘that on the evi- 
dence oft record the plaintiff has -not 
been. able to make out a.case of reason- 
able requirement under any of the two 
sets of laws, the: said question can- no 
longer be said to be a question. which 
“needs: to be decided by the Supreme 
Court” in this case. The expression ‘in- 
volves” and. also the expression. ‘needs 
to be decided by the Supreme Court” m 
Article 133 (1) of the Constitution clear- 
ly imply that unless the decision of the 
case depends on the consideration of 
the question of law and the question of 
law is likely to. affect the merits of the 
case, such a question, even if substan- 
tial, cannot be regarded to be one 
which “needs. to` be decided by the 
Supreme Court” within the meaning of 
Article 133 (1) of the Constitution. _ 
10, I am, therefore, of opinion that 
under- the provisions of the laws gov- 
erning the matter at hand, it is not pos- 
sible for us to grant the certificate pray- 
ed for, The application, therefore, fails 
and stands rejected, but without costs, 
MAN MOHAN SINGH GUJRAL, C.J.:— 
I agree, Bat | | 


ee Application rejected, 
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Prasad (Aug) 110 
— Nome Half.Hidden Aspects of Indian Social 
Justice (1st Edition 1980): By V. R. Krishna 
Iyer - (Jan) 8 
Contract 
—"Bonds and Guarantees” (First Edition 
1981): By 8. N.: Gupta (July) 93 
— Datta Gupta’s Law of Contract (Eighth 
Edition 1980). Published by B. 0. De 


(Apr) 48 
—Remedies for Breach of Contract: By 
Hugh Beale (Jan) 9 
Conveyancing 


—The Convyeyancer and ee Lawyer : 
(1979, Vol. 43), Editors J. T. Farrand and 
J. E, Adama (Mar) 29 
—De Bouza’s Forme and Precedents of Con. 
veyancing and other Instruments and Major 
Petitions to Oourts. Eleventh Edition 1980. 
by B, Ben - (Apr) 51 


Co-operative Societies 

—Banerjee’s Co.operative Law and Practice 
in West Bengal with West Bengal Co.opera- 
tive Societies Act, 1973 and West Bengal: 
Co-operative Societies Rules, 1974. (Fourth 
Edition 1980) : By J, Banerjee (Apr) 46 
— The Maharashtra Oo.operative Societies 


Act, 1960, (First Edition 1981): By A. E. 
Karmali (Aug) 108- 
Copyright 


— Copinger ard Skone James on Copyright 
(12th Edn., 19€0) By M/s. E. P. Bkone- 
James, John F. Mummery end J. E, Rayner 
James (June) 86 
Corruption 

— Prevention of Corruption in Publio Service- 
(Law and Procedure) (1st Edition, 1981) : By 
K, P. Obakravarty (Dec) 166. 
Criminal Law 


-—BSaha’s Criminal Reference (Second Edition} 


(1979): By A. N. Baha 


Criminal Procedure 
—Tbe Law of Maintenance (1st i 1981). 
By P. O. Banerjee (May) 70- 
— Lectures on Oriminal Procedure (1st Edi- 
tion 1980). By R. V. Kelkar, ` 

(Apr) 47% 


— Some Aspects of Oriminal Procedings (Third 
Edition 1980) by P. O. Benerjee 
—"'Squatting Modern Legal Studies” Publish. 
ed in 1981: By A. M. Prichard (Sep) 125- 
Customs f 
— Commentary on the Customs Act, 1982 :: 
(1st Edition, 1980): By A. B. Gandhi 

(June) 87 


Mar) 37 


Diationaries 


— Tho Oxford Companion to Law: By David: . 


M. Walker. Published by QOlarendon Press- 
Oxford, 1980 - (Jan) 10 
Digest 


— Oommercial Releronoa: Published in 1880.. 

By K.. Venkoba Rao, Advocate Mar) 35: 
— Cuttack Law Times: Fifieon Years’ Digest- 
1961-1976. Vols. I, II and III ; By Editorial 
Board, Assisted by V. Prithviraj (Dec) 166- 
Elections 

— The Law of Elections (1st Revised Edition, 
1981): By M. Krishnan Nair 


Electricity 
—" Lew Relating to Electricity in India” (4th 


‘Edition 1981): By Shri Shiva Gopal, Advocate- 


(Sep) 126 
English Law 
—‘'English Law and French Law” (Jat Edi- 


tion 1980) by Rene’ David (Apr) 49 
Essential Supplies. 
—Eesential Commodities Act, 1955 with 


Orissa Control Orders (1st Edition, 1981) : By 
y. cube r (Nov) 151 


(Noy) 150. 


(Mar) 29 
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Essential Supplies (contd.) 
—Barjoo Prasad’s Commentaries on Essential 
Commodities Act (10 of -1955) aa Amended 
up-to-date with Central Control Orders 
thereunder : (4th Edition 1980), Revised by 
Justico H. L. Capoor, Justice D. D. Seth and 
Jagdishlal, B.A., LL.B, (Mar) 34 
Evidence 
—"'The Protection of Privacy” (1st Edition 
publishéd in 1980). in By Mr. Raymond Wacks 
(May) 70 
Family Law 
— Family Laws of Goa; Daman and Diu 1979 
(Vol. 1): Under the Auspices of The Goa, 


Damsn and Din Advocates’ Association 
Pablished by Devi Shreevani Education 
Sosioty, Vasco Da Gama, Goa (Dac) 1867 


Foreigners 

—" Law of Foreigners and Oitizenship” 3:d 
Edition 1981: By R. B. Sethi. Revised by 
Justice M. O. Desai Former Chief Justice 
Aliahabad High Oourt and Jostice H. L. 
Capoor, Judge, Allahabad High Court 

(Nov) 148 

Foreign Exchange 
—"'Commentary on the Conservation of 
Foreign Exchange and Prevention of Smug. 
gling Activities Aot, 1974 : (First Edn. 1981): 
By A. B. Gandhi (Aug) 111 
General 
— Georgs Washingtonohya Deshat — (In 
Marathi) Published in 1980 — By M. V. 
Gokhale (May) 88 
— Legal Control of Environmental Pollution : 
Edited by Prof. S. L. Agarwal (Jan) 12 
General Clauses 
—The Drafting of Laws : (Edition 1980): By 
G. R, Rajagopaul, Secretary, Legislative De. 
partment, Government of India (Jan) 10 
—General Olauses Act (Central and States) 
(5th Edition 1980) by Dr. Vy. D. Mahajan ` 


(May) 68 
Guardian & Ward 
—B. B. Mitra on the Guardians and Wards 
Act, 
Editor O. N. Laik. and Editor 8. N. Sen. 


Advocate (Apr) 48 
Hindu Law 

—Hindu Lag {1s} Edition, 1981) By Dr. Tahir 
Mahmood’s (Nov) 160 


—''Hindu Snocagsion Act, 1956” (First Edition 

1981) By K. Ramakrishna Reddy, Ad vocate 
(Dec) 168 

—A Study of the Hindu Marriage Act, 1955 


(as amended up.to.date with State and High. 


Court Rules), 1980 By Dr. Tahir Mabmocd 


(Mar) 34, 


Houses and Rents i 

— Digest of U, P. Urban Baildings Regulation 
of Letting, Rent and Eviction Oases (Edition 
1980) By Narayan Dag (Feb) 23 


Malhotra 
1890; 12th Edition (1980), Consulting ` 


Houses and Rents (cortd.) 
—Rent Control Law in Rajasthan 1880 Edn. . 
By 8. K. Dutt, Advocate, (Jan) 8 
Income-tax 

—How to Combat Income.tax Raids, Searches 
and Seizures — 4th Edition; 1980.81 — By 
R. N. Lakhotia (Mar) 36 


—How to Save Income-tax on Black Money 
By Special Bearer Bonds, (1981 Edition): 
By Shree Ram Niwas Lakhotia (Aug) 112 


—-How to Tackle Income.tax Survey of Off. 
ces, Godowns, Factories, Ownership Flats & 
Buildings, (with a Special Ohapter on Tax 
Planning of Drawings) (1980-81-Edition): By 
Ram Niwas Lakhotia, Advocate and Tex 
Consultant (feb) 2 
—Income-tax Deductions Digest (1933—1980) 
Second Edition 1980. By R. N. Lakhotia 

(Feb) 21 
—Income.tax Rulings: Volumes I & II (ist 
Hdition 1979): By K. Ohaturvedi and S, M. 
Pithigaria, Aesisted by M. K. Ohaturvedi 

Apr) 50 
—Practical -Problems of Income-tax (23nd 


" 1981-82 Edn); By B, N. Lakhotia, Advocate 


and Tax Oongultant (Dec) 188 
—''Supreme Court Digest of Direat Tax Cases 
(1950.1980)”" Ist Edition 1980: By R. N. 
Lakhotia, Advccate (Jan) 12 
—(1) What Every Tax-Payer Should Know 
About Incomn.tax ist Edition 1980 (2) How 
Salaried Employees can save Income.tax (1st 
Edn. 1280): By R. N. Lakhotia (Mar) 32 


Induatriai Disputes 

—’'Oommentaries on Industrial Disputes Act, 
1947 (Act 14 of 1947)": Volume II. By Puspa 
May Das Gupta, Advogate (Mar) 31 


—Industrial Disputes Act 1947: Fifth Edition 
1£80. By Kripa Dayal Shrivastava, Advocate 
(Mar) 36 
—The Law of Industrial Disputes: (Third 
Edition, 1981) (Vols. I & Il): By Shree O. P. 
(Aug) 108 
International Law 
—" Law and Practice of International Fin- 
ance”, Published in 1980: By Philip Wood, 
B. A. (Caps Town) (June) 86 
Interpretation of Statutes : 
— Interpretation of Statutes 2nd Edition, 
1980: By Vepa P. Barathi (June) 84 
Judiciary 
— Judicial. Panorama ( Judges— Their Appoint. 
ments, Transfers and Role); Ist Edition 1981: 


By G. D. Shrivastava (Sep) 125 
—"Justica and Beyond”: 1st Edition 1980: 
By V. Krishna lyer (Aug) 111 


Jurisprudence 


— Detta Gupta’s Jurisprudence and Compara- 


tive Law. Fourteenth Edition 1980 . (Apr) 49 
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Labour Laws 
—Domestia Enquiry. 2od Edn 1980: By Mar- 
kanday Katju (Aug) 110 
—''Himployment, ita Terma and Conditions 
(in Publio and Private Sectors)" lat Edition 
1981 : By B. R. Ghaiyo and Mrs. Nirmala 
Malhotra (Sep) 127 
~—Labour Laws in Uttar Pradesh, Second 
Edition 1980; By P. L. Malik and Kamalesh 
Chopra (Feb) 23 
Land Reforms 
— West Bongsl'Land Reforma Act, Fifth Edi- 
tion, 1980. By Mr, A. N. Saha. Foreword by 
Mr. Justica K. J. Sengupta (May) 71 
Law General 
—A Lawyer's Miscellany — (Firat Edition, 
1981): By Pawan Ohoudhary, Advooste 
(Dec) 166 
—"Soslety and the Law” 1st Edition 1981: 
By Shri-H. R. Khanna, Rotd. Judge of tha 
Supreme Oouct (Oct) 143 
Law: Reports 
—Islamio and Comparative Law Quarterly : 
Vol. 1, [esua No. 1, 1981, Editor : De. Tahir 
Mahmood (June) 87 
—Joucnal of the Bar Counsil of India, (Spe. 
cial Namber on Theae Dacades of Constitution) 
Vol. VIII (3) 1981. Pablished by the Bar 
Counoil of India: Trast (Nov) 149 
Legal History 
—"'Outlines of Indian Legal History” (4th 
Edn. 1981): By M, P. Jain, Formerly Pro- 
fossor of Law. University of Delhi and Bans. 
res Hindu University — (D30) 165 
Legal Practitioners 
— Profesional Ethica for Legal Practitioners: 
(2nd Edition] 1981) : By R. N. Das. Advoosto, 
Onttack (Nov) 159 
Limitation 
—B. B. Mitra on the Limitation Act, 1963 
(Highteanth Edition, 1990): By A. O. Sen 
(Apr) 51 
Marriage 


— Law of Marriaga and Divorce under tha 


Hindu Marriage Act 1955 (Amended up-to. 
date} 1981 2nd Print by Piyush Kant Jain 


(Oct) 141 

Medical Jarisprudenca 
—Madical Jarisprudence: Fourth Edition, 
1981; By De. R. M. Jhala and V. B. Raja, 
Revised by Dr. R. M. Jhala (Apr) 47 
’ Mohammedan Law 
—The Maslim Law of India (Pablished in 
1880): By Dr, Tahic Mahmood (Jane) 83 
Monopolies 

—"Law of Monopolies and Restrictive Trade 
Practices in India’’ First Edition (1980) : By 
8. K. Ghogh, Director Law Research Institute 


Calcutta and Tapag Gan Choudhury, Advocate 
Oaloutta (Jul) 94 


_ Burgess 


Monopolies (contd. ) 
—The Monopolies and Restrictive Trade 
Practices Ack (1969), 2nd Edition, 1980: By 
De. N. K, Sengupta (May) 67 
Motor Yehicles 
—A.P. Mathur’s Commentaries on the Motor 
Vehicles Act, 1939 (Vol. 1) (Eighth Edn. 
1981) Revised by Shri 8. D. Singh (Oct) 148 
—How to Olaim, Contest and Assess Motor 
Acoident Oompansation; (1st Edition, 1980) : 
By A. 8. Bhatnagar (Sep) 124 
— Supreme Ooart on Law Relating to Motor 
Vehicles (1950-1980) : By Surendra Malik 
(Feb) 23 

Negotiable Instruments : 
—Key to Law of Promissory Notes: (lab 
Edition 1981): By B. T. Upadhyay 

(Aug) 112 
—Negotiabla Instruments : 1980 Edition ‘by 
Dr. Avtar Singh (Mar) 35 


Partnership 
—''Partnership Law and Practica in England 
and Scotland” 1st Edition 1980: By Robert 
(June) 88 
Patents 

—"The Patents and Trade Marke Oases"’ 
Vol. 1 Part Nos. 1 & 2 (Jan. & Feb. 1981) (A 
Monthly Journal of the Laws of Trade Marks, 
Copyrights; Patents and Desigas):—Eiditor-in. 
Ohiet, Anoop Singh, Advocate and Editor.in. 
charge D. K., Dhingra (Aug) 108 
Pleadings 
—Plaints: (Containing Principles of pleading 
with model forms of Prints and Major Peti. 
tions): ‘Second Edition, 1980: By A. ‘B. 
Majumdar Advocate (Mar) 36 


Printing Pross 
—Indian Press Laws : Second Edition, 1980: 
By Baddepudi Radhakrishnamurti (Mar) 33 
Property 

— Property and Compensation Reports, 1979 
Vol. 38, Editor-in-Chief John Burket Bar.at. 
Law, Editor Margaret Unwin (Feb) 21 


Public Health 

—''Commentaries on the Prevention of Food 
Adulteration Act, 1954 and the Prevention of 
Food Adulteration Rules, 1955” Firat Edition. 
1981 : By Dr, Arun Bhattacharjee. Advocate 
Supreme Court o) 166 
—Preyention of Food Adulteration Act with 
Rules (Central and States) (Firat Edition 
1980): By Hon'ble Justice H. L. Capoor and 


‘Hon'ble Justice D. D. Seth both retired Judges 


of Alishabad High Oourt 


Railways i 

—"The Railway Property (Unlawful Posses. 
sion) Act, 1966—<Along with the Telegraph 
Wires (Unlawful Possession) Act 1950, Oon. 


(Jal) 93 


Artioles, Reviews of Books and Photographe, ete. 


‘Railways (contd.) 
anior, Allied Lawa” : (First Edition 1981) 
by O. P, Suresh and M. 8, Ansari, Advocates 


` (Nov) 161 
Bala of Goods 
-—Benjamin’s Sale of Goods, 2nd Edition 
1981; General Editor A. G. Guest (Nov) 149 
Bhipping 
—"'Maritime Liens” lat Edition, 1980: 
D. R. Thomas 


Specifia Rellaf 
—N. D. Bagn’a Law of Injunctions Fourth 
Edition, 1980: by 8. K., Boga (May) 67 
Succession 
—- Stato Succeasion 1 A Stady of Indian Oases: 
lst Edition 1980 by Dr. H. O. Agarwal 
(May) 69 
—Testamentary Disposition of Property under 
tha Hindu Saccession Act, 1956. First Edi. 
tion, 1981 : By H. K. S. Malik (June) 87 
Taxation 
—A Treatise on Tax Planning (1st Edition, 
1980): By D. D. Shah, Advocate, Supreme 
Oourt of India (Jan) 9 
— A Treaties on Tax Planning (2nd Edition 
1981) by Shri D. D. Shah, Advocate, Supreme 
Oourt of India and Shri D. D. Mehta 
(Deo) 165 
-~'British Tax Review 1979": Edited by 
Philip Lawton and John Avery Jones (Jan) 8 


By 
(June) 86 


—Dokania's After Asgesament Proceedings in 


Taxation (First Pablished in 1980); By Batya- 
narayan Dokania. Advocate (Ape) 43 
—Glimpses of General Laws Relevant to 
Direct Taxation’’ 1gt Edition 1981: By Shri 
K. A. Sathe (Nov) 150 
Tenancy Laws i 


—Bihar Tenancy Act, 1885 (First Edition . 


1981): By Umeshwar Prasad, Advocate Patna 
High Court (Deo) 168 


— Tho West Bengal Premises Tenancy Act ' 


(1956) Firs: Edition, October 1980, Reprint 
1980, By A. N. Baha (May) 10 
Torts 

—-MoGregor on Damages: (14th Edition 
1980) : By Harvey MoGregor (Feb) 22 
—— Modern Legal Ssadies: Mortgages, Second 
Edition, 1980. By Paul B. Fairess (Mar) 30 
~~'' Wrongs and Remedies’ 4nd Edition 1981: 
By Shri Paresh Chandra Banerjee (Deo) 167 
Transfer of Property 


-Principles of the Law of Transfer (with 


Full Text of the Transfer of Property Aot, 
1882, As amended up-to-date) 5th Edition, 
1980: By S. M, Shah (June} 85 
Trust 

-Nathan and Marshall : Cases and Commen- 
tary on the Law of Trusts (Seventh Edition 
1980): By D. J. Hayton Jan) 8 


Valuation 

—Theory and Practica of Valuation (Jab Edi. 
tion 1980): By A. K. Mitra (Mar) 34 
Wealth.Tax 

—'" How to Save Money on Wealth Tax” (4th 
Edition) by R, N. Lakhotia, Advocate 


(Mar) 32 
Workmen' g Compensation 


—" Acoident Compensation After Pearson” (isk 


Edition 1979) Editad by David K, Allen O. J. 
Bourn and Jon H. Holyoak 


— Compensation — Olaim (Third Edition 
1980)—By G. 8. Gupta, Advocate (Mar) 33 


EDITORIAL NOTE 
— Editor's Note Review on "“Talamia and 


Comparative Law Quarterly” Vol. 1, Issue 
No. 1, 1981 published in ALB. 1931 Journal 


pp. 87-88 (Jane Part) (Bep) 124 
OBITUARY 
—The Late Mr. M. O. Ohagla, Ex. Chief Jus. 
tice, Bombay High Court l (Mar) 37 
PHOTOGRAPHS 


—The Hon’ble Mr. Justica Baharul Islam, 
Judge, Supreme Court of India (Mar) 38 
—The Hon'ble Mr. Justice V. B. Eradi Judge 
Bupreme Oourt of India 


—Tha Hon'ble Mr. Justice R. B. Misra, Judge, 
Supreme Oourt ot India (July) 96 


—Thbe Hon’ble Mr. Justica A., N. Sen Judge, 
Supreme Court of India (July) 95 


—The Hon'ble Mr. Justice A. Varddarajan, 
Judge, Supreme Court of India (Mar) 38 
— Tha Hon'ble Mr, Justice R. B. Lal, Judge: 
Allahabad High Court (Mar) 40 
—Tba Hon'ble Sri Justice Alladi Kuppu- 
swami, Chief Justico, Andhra Pradesh High 
Court (Feb) 24 
—Tbe Hon'ble Mr. Justice V. B. Deshpande, 
Chief Justice, Bombay High Court (Mar) 39 


—The Hon'ble Justico M. M. Qazi, Judge, 


Bombay High Court (Oct) 144 

— The Hon'ble Mr. Justice Amitabha Dutta, 
Additional Judge, Oalcutta High Qourt 

(Sept) 128 

—The Hon'ble Mr. Justice N. G. Obaudhuri 
Additional Judge, Osleutta High Court 

(Sept) 128 

— The Hon’ble Mr. Justico Sachindra Nath 

Sanyal, Additional Judge, Calcutta High Conrt 

: (Sept) 128 


7 


t 


(Mar) 29 


(July) 95 ` 
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Photographs (contd ) 
—The Hon’ble Mr. Justice G. O. Jain Judge, 
Delhi High Court (July) 96 


— The Hon'ble Mr. Justize Prakash Narain, 
Chief Justice, Dalhi High Oourt (Apr) 52 


—The Hon’ble Mr. Justice M. P. Thakkar, 
Ohief Justice, Gujarat High Court (Oot) 144 


—The Hon'ble Mr. Justico B. K. Behera 
Judge, Orissa High Oourt (Nov) 152 


—The Hon'ble Mr. Justice D. N. Misra, 
Judge, Orissa High Court (Apr) 52 


— The Hon'ble Mr. Justice Ranganath Misra, 
Ohief Justice, Orissa High Court (Mar) 40 


—The Hon'ble Mr. Justico R. O. Patnaik 
Judge, Orissa High Oourt (Nov) 152 


—The Hon'ble Mr. Justica M, M, Panchhi, 
Judge, Punjab High Court (May) 72 


SPEECHES 


—"'Address Delivered By Justica Me. V. R. 
Krishna Iyer on the Occasion of Unveiling 
Portrait of Ohief Justice Mr. T. M. M. Ismail” 
(Dec) 153 
— Address Presented to Hon'ble Shri Justice 
V. R. Krishna Iyer on his Retirement from 
the Supreme Court of India on Saturday, the 
15th of November, 1980 at New Delhi 
(Jan) 1 
— Bar Council of India Trust and Bar Council} 
of Madhya Pradesh, All India Law Seminar 
on Individual Freedom and Social Justice 19th 
April 1981. Directive Principles : Source of 
Powers or Ohart of Duties (By J. K. Pandey, 
Reader, Law Faculty Jabalpur University) 
(Aug) 97 
—"Problems of Subordinate Judiciary” (By : 
Justico D. R. Khanna, Judge, High Oourt, 
Delhi. (Paper read and circalated at the con- 
ference of the Indian Association of Lawyers: 
held on 13th and 14th Sept., 1980) (Feb) 17 
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| ‘ADDRESS PRESENTED TO 
HON’BLE SHRI JUSTICE V, R. KRISHNA IYER ON HIS RETIREMENT FROM 
THE SUPREME COURT OF INDIA 


On Saturday, the 15th of November, 1980 at New Delhi 


Hon’ble Shri Justice Iyer, 


Permit us to remind you that 
the bar is the judge of judges and 
no judge can’ avoid or escape the 
verdict of the bar. We have sum- 
moned you this evening to hear our 
unanimous declaratory verdict. Our 
verdict is a decree of affection and ad- 
miration. Let.us also declare, in these 
proceedings which are sui generis, that 
we are not only your judges but also 
your judgment-debtors, 


No words of prosaic prose would be 
adequate to encompass your vitality and 
versatility —- not even if we drew upon 
and borrowed from the hoarded wealth 
of a vast vocabulary you are known to 
possess. We shall therefore crave your 
indulgence to supplement the record by 
those profounder feelings, which the lan- 
guage of the lexicon cannot communicate 
and which are best conveyed in the lan- 
guage: of the heart, 


It was in stormy weather that you first 
fook your seat on the Supreme Court 
Bench on 17th of July, 1973, Some Mem- 
bers of the Bar were apprehensive that 
your appointment may not contribute to 
the traditions of judicial detachment. But 
those who came to scoff stayed on to re- 
spect and to admire, Last Thursday the 
weather was crisp and bright. But in the 
Court where you sat, there was a humid 
air, Eyes were moist, We felt that a great 
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intellectual and a great gentleman was 
sitting in the Court for the last time. 


In a span of a little over seven years, 
you have brought distinction to the high- 
est Court of the land, Indeed, you did 
more than that. You opened its doors 
wider: to the poor, the needy and the 
indigent. Your crusade for legal aid and 
law reform, your concern for and com- 
mitment to the common people. your 
dedication to the creed of human rights, 
and your allegiance to judicial indepen- 
dence and rule of law have become 
quintessential catalysts in our legal pro- 
cess. These humane contributions have 
endeared you to one and all and will long 
be cherished and remembered in and out 
of law reports and in and out of law 
courts, 


‘Yours has been a restless and rebel- 
lious quest for justice, You have dared 
and ` defied and you have drawn your 
sword of thoughts and words when many 
would have been content to be reticent 
and complacent. Your ideas have seldom 
failed to stir and to provoke, Sometimes 
you may have gone too far and some- 
times you may not have gone far enough, 
but at all times, there was unfailing 
courtesy and consideration going hand in 
hand with a spiritual translucence _ and 
equipoise of goodwill, sincerity, compas- 
sion and understanding in your judicial 
and extra-judicial pathways. All that we 
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will remember 
ime, 

There are many landmark judgments 
rou have handed down which have help- 
d to humanise our legal system, parti- 
ularly in the field of criminal juris- 
prudence and jail reforms, and which 
ave helped to resolve critical intricacies 
af constitutional law, harmonising its 
Jelicate equations, optimising funda- 
nental rights and extending the frontiers 
of the accountability of the State and its 
instrumentalities in their ever expanding 
operations. Many of your judgments 
have given a new dimension and a new 
direction to law. In many of them, you 
rode the unruly horse of public policy 
with exceptional skill, acumen and erudi- 
tion and brought it to heel on the path 
of justice and good conscience, In some 
of them you rode it too hard. But there 
was always your shining faith in the true 
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role and destiny of law in a developing 
society, which made you the lyricist, the 
poet-laureate and the visionary of ea 
socially aware and socially accountable 
Third World Jurisprudence. 

We honour you with all our hearts 
and we bid farewell to you with our 
warmest good wishes and with our mos® 
affectionate homage of respect and admi- 
ration. l 

-Address read out and presented by 
Dr, L. M. Singhvi, Chairman, on behalf 
of Members of the Bar Assembled at 
Phoolowarl Banquet Hall, Pragati Maidan, 
New Delhi on Saturday, the 15th Novem- 
ber, 1980, 

Address prepared by Dr. L. M. Singh- 
vi in association with Shri F, S. Nariman 
and Shri Danial Latifi. 

Published by Shri S. P. Singh on behalf 
of the Committee of Hosts. 


“SURETY — HIS LIABILITY AS ENDO RSER OF A PROMISSORY NOTE” 
(By: K. Chalapati Rao, Law Officer, State Bank of India, Hyderabad} 


Under law, there can be no surety un-other parties are liable as sureties. As 


less there is a principal debtor, as the 
surety’s liability depends on the latter’s 
default. It is, however, not necessary that 
the principal debtor should as a matter 
of law be an express party to a contract 
of guarantee. It is sufficient that the 
principal debtor is a party to the con- 
tract by implication. (Suresh Narain 
Sinha v. Akhavri, AIR 1957 Pat 256), A 
person may, therefore, become a surety 
without the knowledge and consent of 
the principal debtor, acquiring all the 
rights of the surety except perhaps the 
right to get indemnified by the principal 
debtor in such circumstances. (Muthu 
Raman v, Chinna Vellayan, ILR 39 Mad 
965: AIR 1917 Mad 83). 

Section 126 of the Indian Contract Act 
defines a contract of guarantee as a con- 
tract to perform the promise or discharge 
the liability of a third party in case of 
the default, The person who gives the 
guarantee is called the “surety”. The def- 
nition of the word “surety” in this sec- 
tion is held to be not exhaustive. (Jag- 
jivandas v. King Hamilton & Co., ILR 55 
Bom 677: AIR 1931 Bom 337). 


Sections 37 and 38 of the Negotiable 
Instruments Act mention the cases in 
which the parties to negotiable instru- 
ments are liable as principal debtors and 
those in which they are liable as sure- 
ties. Section 37 points out that in the 
case of a promissory note, the maker ig 
always the principal debtor and all the 





between the parties so liable as sureties, 
according to Section 38, each party is, in 
the absence of a contract to the contrary, 
also liable thereon as a principal debtor 
in respect of subsequent party. 

This relationship of principal debtor 
and surety arises, not because of any 
contract between the parties, but by rea- 
son of their position, as parties to the 
negotiable instrument, In such cases, ff 
the person secondarily liable as 
pays off the debt, he is entitled to be 
subrogated to the rights of the primary 
creditor and to be placed in his shoes, 


Under Section 37 of the Negotiable Įm- 
struments Act, the maker of a promissory 
note is, in the absence of a contract to 
the contrary, liable to the holder as prin- 
cipal debtor and the payee as surety and 
the fact that the promissory note is an 
accommodation note does not make any 
difference, The contract, therefore, be- 
tween the maker and the payee or be- 
tween the endorser and his endorsee, is 
a direct contract between these parties, 
the liability under which may be regulat~ 
ed by any specific agreement to the con- 
trary. It is, therefore, clear that the 
holder is entitled to recover the amount 
either from the maker of the pronote or 
the endorser being the surety, That be- 
ing the legal position, the principal 
debtor, that is the maker of the pro note, 
is liable to pay the pro note amount and 
if the surety, that is the endorser, pays 
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he amount, he can recover it from the 
naker, (Y. Rajamma v, Buthiramayya, 
(1967) 2 Andh WR 349). 


To make a surety liable for the sum 
mder a pronote, he should either sign 
the pronote as a surety or he may en- 
jJorse the pronote to the creditor execut- 
21 in his favour by the principal debtor. 
A pronote executed in the latter form 
more often than not when sought to be 
enforced against the endorser as surety, 
one of the grounds on which it is chal- 
ienged is for want of consideration. 


_It is significant to note that the Nego- 
tiable Instruments Act has not defined 
what ‘consideration’ is and much less 
about the ‘consideration to the surety for 
Siving the guarantee’, While Section 2 (d) 
of the Contract Act has defined the ‘con- 
sideration’ in general terms, Section 127 
of the same Act is specific about the ‘con- 
sideration of the surety for giving the 
guarantee’, It states that anything done, 
or any promise made, for the benefit of 
the principal debtor may be a sufficient 
consideration to the surety for giving the 
guarantee, 


Like every contract, a contract of gua- 
rantee also should be supported by con- 
sideration, But, it is not necessary that 
there should be a consideration directly 
between the persons giving and receiving 
the guarantee, It is enough if the person 
for whom the guarantor becomes surety, 
receives a benefit, or the person to whom 
the guarantee is given suffers inconveni- 
enee, as an inducement to the surety to 
become guarantor for the principal 
debtor, (Marley v. Boothby, (1825) 3 Bing 
107). Thus, where a loan is given to the 
borrower ‘at the instance of the gua- 
rantor on the understanding that the bor- 
rower should execute the pronote in 
Favour of the guarantor who should en- 
dorse the same in favour of the creditor, 
that is sufficient consideration for the 
surety for making the endorsement, If 
the principal debtor gets a benefit, at the 
instance of the guarantor, that suffices. to 
gustain the guarantee. In other words, 
it is not necessary that the promisor 
(surety) should benefit by the considera- 
tion. It is sufficient that the promisee 
(creditor) did some act from which a 
third person (principal debtor) is bene- 
fited and he would not have done but for 
the promise. Munnalal v. Duklo, (AIR 
1926 Nag 149), This being the position, 
the suit against the endorser (surety) 
cannot be dismissed on the ground that 
the endorsement was without considera-. 
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tion. Unless there is a contract to the 
contrary, the maker of a pro note should 
be treated as principal debtor and the 
payee as surety when he endorses the 
same in favour of the creditor and both 
of them are jointly and severally liable 
to pay the amount under the note in 
their respective capacities, 


It is also the practice with some of tha 
banks, to obtain sometimes a promissory 
note executed by the surety in favour of 
the principal debtor, duly endorsed by 
the latter in favour of the bank in cer- 
tain type of advances like demand 
loans. In such a case, although the posi- 
tion of the surety in terms of the Sec- 
tion 37 of the Negotiable Instruments 
Act, being the executant of the promis- 
sory note, is that of a principal debtor, 
his position continues to be of a surety 
for all practical purposes except the fact, 
that no prior demand need be made on 
the principal debtor, before he is called 
upon to pay and a suit would lie direct- 
ly against him for recovery of the debt, 
if the same is filed to enforce the li- 
ability under the promissory note, 


The general principle of law regarding 
the liability of a surety is that it is co- 
extensive with the liability of the prin- 
cipal debtor. This principle is laid down 
in Section 128 of the Contract Act. This 
Section only explains the quantum of 
surety’s obligations ‘under the statute, 
but has no relation to the extinction of 
his liability, It means, in other words, 
that a surety is still liable for the debt 
when the principal debtor is although 
not liable by operation of law. This state- 
ment of law is not absolute, but only 
qualified, Unless the surety’s liability is 
independent from that of the main con- 
tract between the principal debtor and 
the creditor, his liability rests on the 
validity or otherwise of the original con- 
tract. It is only on the application of the 
exception to the general principle, the 
surety is made liable in the case of a 
minor’s contract, as the surety’s obliga- 
tions in such a case is not considered as 
ancillary to the main contract. (Kashiba 
v. Shripat, (1894) ILR 19 Bom 697; Tikki 
Lal v. Komalchand, AIR 1940 Nag 327). 
Barring. this exception, the liability of a 
surety being co-extensive with that of 
the principal debtor, the surety is liable 
only to the extent the principal debtor 
is Hable, 

In this connection, an important ques- 
tion that arises is whether the surety’s: 
liability is proportionately reduced whers 
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the liability of the principal debtor is 
diminished under the provisions of any 
statute. A Full Bench of the Madras 
High Court held that a surety who is 
not an agriculturist, will not be liable 
for the entire debt when the principal 
amount.has been scaled down under the 
provisions of the Debt Relief Act. (Su- 
bramania v. Narayanaswami, AIR ‘1951 
Mad 48 (FB)), A similar view was also 
taken by a Full Bench of the Kerala 
High Court in Aypunnimani v, Kochou- 
seph, AIR 1966 Ker 203 (FB). The Nag- 
pur High Court, however, had taken a 
eontrary view earlier to the above Full 
Bench decisions, holding that the surety 
remains liable to the whole of the ori- 


Debt Relief Acts — A Mixed. Blessing 


A. L Be 


final debt on the ground that the inten 
tion of the statute is to relieve the prin- 
cipal debtor and not the surety. But, im 
view of the provisions of Section 128 of 
the Contract Act, which makes the li- 
ability of the surety co-extensive witk» 
that of the principal debtor, the view 
taken by the Madras and Kerala Fulh 
Benches seems to be the correct exposi~ 
tion of law. The position appears to be the: 
same even in a case where the surety’s- 
liability arises as an endorser of the pro- 
note in favour of the creditor which was- 
executed by the principal debtor in his. 
favour, although no specific case has- 
come for decision before any Court orn 
this point directly. 


“DEBT RELIEF ACTS — A MIXED BLESSING.” re 
(By: Mra. Ammu Balachandran, Advocate, Madras.) 


The Debt Relief Acts, which are many, 
have no doubt been enacted with laud- 
able motives. The Acts are meant to give 
relief to poor indebted persons in the 
agricultural sector, the working class and 
the weaker sections of society generally. 
In their working have these Acts caused 
a certain amount of boomeranging or 
counterproductiveness is worth examin- 
mg. 

No one can dispute that the poor and 
their poverty should not be exploited. 
Again, no one can dispute that lending 
money at usurious rates (some of our 
money lenders can make Shylock look 
like a babe in arms) is a very despicable 
practice and should be put down firmly. 
While it is best to be neither a bor- 
rower nor lender, most people and the 
poor more than anyone else, need to bor- 
row money at’some time or the other, It 
may be for a daughter's wedding, or for 
setting up a petty business, for a birth, 
a death, or illness or some other exi- 
gency. 

The question is whether in enacting the 
Debt Relief Act the Government has 
frightened others from lending money at 
all to the poor, By closing off many of 
the avenues for getting ready cash in a 
tight corner has the government really 
done the poor a favour, Banks and pub- 
lic institutions are not so ready to lend 
money without adequate security, Apart 
from that, there is the question of the 
time factor, the processing and forma- 
lities for procuring a bank loan are 
time-consuming and in certain situations, 
say when an accident occurs it might not 
be possible to wait for such a loam, 
Where are the. poor to turn to in such. a 





dilemma? The premise on which the Acts: 
seem to be based is that all private lend~. 
ing is usurious and that such lending is. 
always done by rich unscrupulous money’ 
lending leeches. The fact that there iss 
equity in expecting back loans made, 
provided that the rates of interest are 
not usurious is recognised. This is evi- 
denced from. clauses in the Acts that- 


-credit institutions like Banks, Co-opera~. 


tive Societies etc, are exempted from the- 
purview of the Act. No rural or other 
indebted person, however poor, can avoic? 
paying back a loan to a Bank or other 
public credit institution by resorting tœ 
the Debt Relief Acts. The exemption 
given to such institutions have been chal-- 
lenged in the Supreme Court. The Su- 
preme Court held “liabilities due to Gov~ 
ernment or local authorities are not 
tainted with exploitation of -the debtor.. 
Likewise, debts due to banking companies. 
do not ordinarily suffer from overreach-~. 
ing unscrupulousness or harsh treatment.. 
Moreover financial institutions have, un-- 
til recently treated the village and urban. 
worker and petty farmer as untouchables: 
and so do not figure in the picture. To 
exempt the categories above referred to 
is reasonable.” 

Thus the basis for these enactments is: 
the belief that all or the majority of 
debts given by individuals or private: 
banking institutions are tainted by un- 
scrupulous conduct. This may no doubt 
be true in many cases, but apart from: 
this there is lending privately which far 
from being unscrupulous may be indulged 
in from motives of pity or sympathy or 
to help someone who is in a tight cor- 
ner, These latter may not qualify for a 


pe en gn I A 
ae 


1982. ` 


loan from a bank or public institutions 
as they may .be unsafe bets, Very often 
good samaritans may charge no interest 
at all. That such a class of people should 
be penalised for their generosity is a lit- 
tle harsh, to say the least,- 


A second presumption is that those who 
lend money are necessarily rich and can 
afford to lose the money. which they 
have lent. This presumption while it 
may be true of professional moneylenders 
and their ilk might not be true of the 
class of people who have been referred 
to earlier, Very often the poor people 
themselves lend money to people of their 
own class and often get kicked in the 
teeth for their pains, That the strong 
arm of the law should help to add vigour 
to that kick can cause loss of faith in the 
law, besides undermining the friendly 
relaitons of the weaker sections inter se, 


The role of private money in the com-. 


mercial world cannot be minimised. 
Many of the poor including widows and 
the aged make a living by lending money. 
In the mundies and the market places 
the poor vegetable vendors borrow 
money for their days purchase and re- 
turn the money with the interest to the 
lender, who is often as poor or poorer 
than himself. 

The equity that one should pay back 
one’s legitimate debt at a reasonable 
interest is recognised in the very excep- 
tions provided by the Act itself as far 
as banking institutions and public bodies 
. are eoncerned. This is also the gist of 
the Supreme Court’s observations when 
the exceptions were challenged. If the 
Interest claimed is not extortionate or 
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‘unconscionable there ‘is seldom any valid 
reason why a debtor should not repay a 
creditor like he repays when he borrows. 
from a bank or similar institution, This 
is especially true when the creditor sails. 
in no better a boat than the debtor, 


. Instead of successive governments try- 
ing to better each other with a series of 
half-baked schemes ostensibly for the 
welfare of the poor it would be more 
practical to think of the repercussions 
ahead to see that counter-productiveness: 
is at a, minimum, Thus the bench and 
the public will be saved from a spate of 
litigation. Bona fide welfare measures 
should not involve robbing Peter to pay: | 
Paul, While it may be impossible for any 
measure to be completely fool-proof as- 
there will always be some unscrupulous. 
elements to take advantage of and exploit 
any Situation care should be taken to see 
that there is minimum of hard feelings: 
and counter-productiveness, Subsidised! 
loans up to certain limits with easy terms: 
of interest and repayment should be 
made to the poorest strata of people. 

Welfare measures in the truest sense 
mean that the government will have to 
dip into its coffers but in the long rum 
the help given to the poor will be more 
genuine and tangible, Another measure 
which will alleviate a lot. of misery all 
around is to enact stronger and more 
stringent measures against those indivi- 
duals or institutions which fatten them- 
selves on the economic miseries of the 
needy like vampire bats, by charging ex- 
orbitant and unconscionable rates of 
interest, The task needless to say is not 
going to be an easy one but it may notr. 
be insuperable, 


JUDICIAL DILEMMA RESOLVED*’ 


(By: B. M. Baliga, M. A., LL. M., Advocate, Bangalore.) 


Section 4 of the -Negotiable Instruments 
Act 1881 defines: “A “Promissory Note” 
is an instrument in writing (not being a 
bank note or a currency note) containing 
an unconditional undertaking, signed by 
the maker, to pay a certain sum of money 
only, to or to the order of, a certain per- 
son, er to the bearer of the instrument.” 


As can be seen from the various legal 
decisions, the primary requisites and the 
proper tests to determine the validity of 
an Instrument as a promissory note are 
well settled, (See Bahadurrinisa v. Vasu- 
_deva, AIR 1967 Andh Pra 123; Jagjivan- 
| das v, Gumanbhai, AIR 1967 Guj 1; Firm 
Chrmmilal Tukkimal v. Firm Mukat Lal 
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Ram Chandra, AIR 1968 All 164; Rama— 
chandraiah v, Firm Gandham Narayana: 
Gupta, AIR 1968 Andh Pra 325; State 
Bank of Hyderabad v, Ranganath Rathi, 
ATR 1966 Andh Pra 215), The actuak 
words used in a promissory note are of 
so much importance that they should 
conform to the definition under this sec- 
tion and should not be ambiguous so as 
to deprive it of its validity under the sec- 
tion. With reference to numerous cases,. 
the tests of a promissory note are to be 
judged from the following points so as 
to distinguish it from a bond under Sec- 
tion 2 (5) (b) of the Indian Stamp “Act, 
1899 : ` 

(i) that it should not be attested, and 
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(ii) that it should be made payable to 
bearer or order of a specified person. 


However, now after the amendment of 
Section 13 in 1919, promissory notes are 
of two kinds, viz, those which are nego- 
tiable instruments and those which are 
not. If the instrument contains words 
prohibiting its transfer, or indicating an 
intention that it shall not be transfer- 
able, it would not be payable to the 
order of a specified person or bearer 
thereof, in which event, though it would 
be a promissory note, it ceases to be a 
negotiable instrument, and the indorsee 
may not get the title of holder or holder 
in due course under Sections 8 and 9 re- 
spectively. The intention of the parties 
and the surrounding circumstances will 
‘also go to prove the nature of the docu- 
ment, and where two interpretations are 
possible, one which advances the cause 
of justice has to be accepted. . (Firm 
Chunnilal v. Firm Mukat ‘Lal, AIR 1968 
All 164; Khirodnath v. Arjun Panda, AIR 
1972 Orissa 95; Keshavji v, Narshi Ramji, 
AIR 1954 Andh Pra 52; Karam Chand v. 
Firm Mian Mir Ahmed, AIR 1938 Pc 121, 
Ramachandra Rao, AIR 1959 Andh Pra 
370; as to custom, see, Arunachalam v. 
Murugappa, AIR 1956 Mad 629). 


On a comparison three features emerge: 
Sant Sing v. Madandas, AIR 1976 Madh 
Pra 144 (FB). 

(i) If money payable under the instru- 
ment is not certain, it cannot be a pro- 
missory note, although it can be a bond. 
_ (ï) If the instrument is not attested 
by a witness, it cannot be a bond; alth- 
ough it may be a promissory note. 

(iii) If the instrument is payable to 
order or bearer, it cannot be a bond, but 
it can be a promissory note. 

To put it differently, there are two 
pecuilar features of a bond: : 

(i) Positive :— It must be attested by a 
witness; , 

(ii) Negative: It must not be payable 
tto order or bearer. 


Since this distinction between a pro- 
aissory note and a bond has been a vexed 
question, it is desirable to deal with this 
subject at some length. A promissory 
note is Hable to stamp duty under the 
Indian Stamp Act, 1899, where it is de- 
fined under Section 2 (22), (It also in- 
aludes mnon-mercantile bills, Panchkodi 
x. Krishnaji, AIR 1947 Nag 145,) as fol- 
dows: 

"Promissory note” means a promissory 
` note as defined by the Negotiable Instru- 
ments Act 1881, it includes a note pro- 


Promissory Note or Bond 


ALE 
mising the payment of any sum ef money 
out of any particular fund which may 
or may not be available or upon any 
condition of contingency which may or 
may not be performed or happen”, 
Therefore, the primary importance to 
ascertain the correctness of stamp duty 
ties in examining whether the instru- 
ment prima facie in accordance with tha 
apparent tenor is a promissory note with- 
in Section 4 rather than to distinguish it 
from bond under Section 2 (5) (b). (‘Any 
instrument attested by a witness and 
not payable to order or bearer whereby 
a person obliges himself to pay money 
to another’) which would be beside the 
point. If a document is a promissory 
note within Section 4, it must perforea 


be so within Section 2 (22) of the Stamp- 


Act. (“We must look at the instrument 
itself alone” — Williams v. Jarret, (1833) 
2 LJKB 156; Whisller y. Forester, (1863) 
143 ER 441, Rel on. in Md, Mustafa v, 
Raj Rajeshwari Devi, ATR 1959 All 383), 
In some decisions, the interpretation of 
the document as to whether it is a pro- 
missory note or bond has been unneos- 
sarily embarked upon very much strain- 
ing the provisions of law, and it is sub- 
mitted with respect that two recent de- 
cisions of Bombay High Court, (Jaikumar 
Shivalal v. Motilal, AIR 1973 Bom 27: 74 
Bom LR 174) and M P. High Court 
(Santsing v. Madandas, AIR 1976 Madk 
Pra 144 (FB)) are erroneous, while the 
Gujarat, (Jagjivandas v. Gumanbhai, 
AIR 1967 Guj 1) Mysore, Raghunath v. 
Biharilal, AIR 1972 Mys 159) and a pre- 
vious Madhya Pradesh High Court deci- 
sions are correct notwithstanding the 
change introduced by the amendment of 
Section 13 in 1919. 

_ Criticism of Bombay and M. P. deci- 
sions:— In the Bombay case the instru- 
ment was unambiguously a promissory 
note: “I...... write this promissory note 
in favour of you ...... for Rs. 4,500/~...... 
Only being the agreed amount of an 
earlier promissory note, which is without 
interest and which I promised to pay 
you on demand...... ” But Malvankar, J. 
held :— “........- If a promissory note 
falling under Section 4 of Negotiable 
Instruments Act, 1881 and therefore, 


under Section 2 (22) of the Stamp Act, is . 


attested and not made payable to order 
or bearer, it would fall under Sec- 
tion 2 (5) (b) of the Stamp Act and would 
amount to.a “bond” for the purpose of 
that Act”. 

In the Full Bench decision of M. P. 
High Court, Santsing v, Madandas, AIR 
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1976 Madh Pra 144, a previous decision, 
Kodorilal v. Sukhial, AIR 1968 Madh 
Pra 4 was overruled with regard to Sec- 
tion 13 read with Expl. (1) thereto. In 
this case, the instrument not payable to 
order or bearer, and is attested by a 
witness (positive distinguishing feature) 
and not payable to order or bearer 
{negative distinguishing feature) was held 
to be a bond and not a promissory note. 

It is submitted that the above two 
decisions do not expound the correct 
position of law. The attestation and the 
absence of its negotiability would not 
deprive it of the character of a promis- 
sory note. The amendment Act of 1919, 
was brought about for the very purpose 
of removing that difficulty. Dossabhai v. 
Virchand, (1919) 21 Bom LR 1: AIR 1919 
Bom 73, 

Secondly a pro note need not contain 
the word “I promise to pay’ or to the 
order or bearer at least after. 1919 and 
the omission of the words would not 
render the instrument any the lessa pro- 
note. (Re. Kuppuswamy, AIR 1955 Mad 
$652 (FB); State Bank of Hyderabad v. 
Ranganath, AIR 1966 Andh Pra 215 and 
Hameed v. Appukutti, AIR 1969 Ker 189) 
if it fulfilled the terms of definition. 

Thirdly, by giving a wrong interpreta- 
ion the Court would be depriving the 
statutory presumptions available to the 
plaintiff under Section 118. i 

Fourthly, the fundamental distinction 
in the words used in a note and a bond 
is, in the former it is an unconditional 
undertaking or promise to pay, while in 
the bond it is “obliges” Re Rali Bros., 
(1906) 8 Bom LR 234; Chinmoyee v, San- 
kari Prasad, AIR 1955 Cal 561 and if the 
promise is to be inferred by implication 
it may not be even a bond, but an ac- 
knowledgement Surendra Prasad v. Gaja- 
dhar Prasad, AIR 1940 FC 10. l 

Fifthly, in considering the proper stamp 
duty on a particular instrument, the 
terms of the instrument and their legal 


effect should be taken into consideration 


for the purpose of Stamp Act. (Ibid, per 
Dayal, J., in his dissent, AIR 1959 All 
683-586). 

Sixthly, it is also wrong to interpret 
that eyen if the document in question is 
ambiguous and falls within both the pro- 
visions, a higher duty under Section 6 of 
the Stamp Act is leviable, because fiscal 
statutes should be construed strictiy in 
favour of the plaintiff to give him the be- 
nefit of doubt, Fernandex A. V., v, State 
of Kerala, AIR 1957 SC 657, 
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Seventhly, the Court would be burden- 
ing the plaintiff not only with the higher 
stamp duty but also with the higher bur- 
den of provitig the document as the plaia- 
tiff would not get the benefit of statutory 
presumptions under Section 118, 

Eighthly, the M. P. decision also erred 
in holding that “a definition by reference, 
is only for the sake of economy of words 
ree what is permissible to read and what 
lies to be read in Section 2 (22) of the 
Stamp Act is merely the difinition of 
promissory note and nothing else, not 
the incidents of promissory note’, i, e 
Expl, I to Section 13. 


And lastly, the M.. P. High Court fur- 
ther contradicted itself when it observeds 
“It would be altogether a different mat- 
ter if Santsingh had transferred this in- 
strument to some one else’, How could 
the Court have been pleased to look into 
the incidents of transfer if the Court had 
strictly interpreted the document as said 
above. Therefore, it is submitted that 
definition by reference has to be inter 
preted not merely by cutting it out from 
another statute and pasting into it, buf 
also by the necessary grammatical varia- 
tions and by cognate expressions in- 
herent therein, and incidental thereto, 
lest the borrowed definition is detracted 
of its meaning and.expression expressed 
in that borrowed statute. 


Interpretation of the Instrument:— 
The proper approach should be as Lord 
Herschell observed:— Bank of England 
v. Vagaliano Bros, 1891 AC 107. 


"I think the proper course is to ek 
amine the language of the statute and to 
ask what is its natural meaning, unin- 
fluenced by any considerations derived 
from the previous state of the law....(Or 
for that matter, any other connected 
statute for a collateral purpose, as in this 
case to find out the Stamp duty) if a 
statute intended to embody in a code a 
particular branch of the law, is to be 
treated in this fashion, it appears to me 
that its utility will be almost entirely 
destroyed, and the very object with 
which it was enacted will be frustrated”. 
However, if the document lacks the basic 
characteristics of the pronote, the 
maxim of specialia generalibus derogant 
applies, Le, the instrument satisfying the 
test of bond under S. 2 (5) (b) must 
be held to be taken out of the mare 
general definition under S. 2 (22) of the 
stamp Act Laiquram v, Agar Das, AIR 
1967 Him Pra 29, 
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SOME HALF-HIDDEN ASPECTS OF 

` INDIAN SOCIAL JUSTICE: By V, R. 

- Krishna Iyer, Published, by Eastern 
Book Company, 34, Lal Bagh, Lucknow, 
Pages 14 Plus 127, Price Rs, 45-00, 


Sulakhani Mahajan Lectures as deli- 
vered by the Author on April 25, 26 and 
27, 1979, at the Indian Law Institute, 
New Delhi are republished in-this book, 
‘The author, having a passionate attach- 
ment towards the concept of social jus- 
tice, herein, conceives the idea of anti- 
poverty jurisprudence so necessitous in 
Third World conditions. The Author 
stresses the need of a militant jurispru~ 
dence of social justice to make our ad- 
wministrators, our legislatures and our 
Courts, weapons of war in indegence, il- 
literacy and injustice afflicting the major 
segments of India. The Author makes a 
sever and constructive criticisms of the 
present day administrative and judi- 
ciary system. He feels the urgent neces- 
sity of the complete re-orientation and 
restructuring of the whole system, This 
is an extremely useful guide to those per- 
sons, authorities and associations who 
are deeply. concerned with Legal Aid 
Movement, that is, Legal Aid to Poor. 
The importance of Panchayati justice and 
that of peoples participation in law mak- 
ing have been usefully pointed. The au- 
thor earnestly pleads for withdrawal of 
the big ban against access to Courts im- 
posed by the States in the shape of 
Court fees. The book is a must for 
every civil servant, every member of the 
Pench and the Bar, every student of law 
and Political Science and last but not the 
least to every politician who has slightest 
regard for social justice, not merely in 
concept but in its actual implementation, 
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RENT CONTROL LAW IN RAJASTHAN: 
By S. K. Dutt, M. A., LL. B. Advocate, 
1980 Edn. Published by Mrs. Jatan 
Devi Jain for Western Law Publishers, 
Jaipur. Fp. xiviii+724, Price Rs. 88. 


Dutt’s treatise on Rent Control Law in 
Rajasthan would be an _ indispensable 
book on the subject for the lawyers deal- 
ing with litigation in Civil Courts in.re- 
gard to rent control and ejectment of 
tenants from residential or commercial 

The author has approached 
the subject in a comprehensive, analy- 
tical, progressive and dynamic manner; 
keeping pace with the latest case law and 
eoalal jurisprudence, 


ce ements 


' The author deserves special credit for 
having included in the commentary as 
much case law as pessible not only of 
the Rajasthan High Court but also of 
other High Courts and the ‘Supreme 
Court, This has made the book most up- 
to-date and reliable both for the Bar and 
the Bench. 

L K K 





NATHAN AND MARSHALL: CASES 
AND COMMENTARY ON THE LAW 
OF TRUSTS (SEVENTH EDITION 
(1980): By D. J. Hayton, LL, B. (New 
‘Castle) M. A. (Cantab.) Barrister, Lec- 
turer in Law in the University of Cam- 
bridge. Published by Stevens and Song 
Limited. New Fetter Lane, London, 
Pp. 39 + 736, Price £ 16.50, 

The book under review is the text 
Book on the law of Trusts especially in- 
tended for students. The commentary 
on the book is expounded clearly and 
succinctly through decided cases bearing 


‘on the subject. The topic is divided in: 


appropriate chapters and synopsis sub- 
heads and at the end of each chapter 
problems are given for convenience of 
students. Many new cases have been 
added while cases reported after 1979 are 
given only in the footnotes. 

The Law of Trusts in India has its ori- 
gin in English Common Law and thus 
the book is very useful for Indian readers, 
The book now runs in 7th Edition which 
by itself speaks of its success. 

Mrs. K. J. K. 





“BRITISH TAX REVIEW 1979”: Edited 
by Philip Lawton M. A. LL. B. 
(Cantab), F. T. L L Barristers; John 
Avery Jones, M. A, LL. B. (Cantab} 
F. T, L I. Solicitor of the Supreme 
Court (and others); Published by Sweet 
and Maxwell Ltd., London (Distributed 
in India.-by N. M. Tripathi, Pvt. Ltd., 
Bombay). Pages xxviii & 561, Price 
& 24-00. 
This book comprises six issues of the 

British. Tax Review (Nos. 1 to 6) for the 

year 1979, According to its usual for- 

mat, each number contains Current Notes 
on Topical issues, informative Articles. 
written by experts on tax and ancillary 
matters, Notes of cases bringing out re- 

cent Case-Law and Book Reviews, Im- 

portant letters received by the editors om 

topical issues are also published under 
the heading — Correspondence. 
“The Incorporation: of a Business” by 

Philip Lawton & John Avery Jones, “Sir 

Walter Scott and The Taxing Men” by Iam 


AAA KALLA RARE PLA RRL ee 


2981 


Ferrier, “ — Trade or Other- 
wise” by John Clark, “Extra Statutory 
‘Concessions” by David W. Williams, "In- 
‘come-Tax: Some International Compa- 
Tisons’ by Malcolm Gammie & Carole 
‘Lucas, “The Economics of Tax Avoidance” 
‘by H. A. Kay, may be listed as some of in- 
Stances of the brilliant articles to be 
found in -this book. 

Besides the Articles, the Current Notes 
appearing in each issue provide interest- 
ing material for thought, 


Though the book is primarily concerned 


‘with the British Tax Laws, procedures. 


-@tc., it can have a good deal of reference 
-value for legal practitioners, Tax Tribu- 
‘nals or Tax Administrators in India, as 
-@vell, The book will therefore be a useful 
addition to all our law libraries. 

U. S. D. 


A TREATISE ON TAX PLANNING: By 
D. D. Shah, M. A., LL. B., Advocate, 
Supreme Court of India. Published by 
N. M. Tripathi Pvt. Ltd., Bombay. 

Pp. 12 + 236, Price Rs. 60.09 


‘Law relating to Income-tax is a com- 
‘plicated piece of legislation and with a 
‘mumber of amendments every year a 
layman generally finds it very difficult 
to know whether he has fulfilled the tax 
bligations correctly and how far he is 
rantitled to deductions and exemptions. 

The book under review deals with Tax- 
Planning in twofold manner. The first 
‘depending upon source of income i e, 
salary, house property etc, and second 
«depending upon status of the assessee 
i e individual, H. U. F. partnership 
firm, trusts ete. While dealing with a 
class of assessee viz., planning through 
‘company or planning through trusts the 
-author has given the idea about the be- 
mefits that a particular assessee is entitl- 
ed to and the proper method to arrange 
rtransactions in such a way that an as- 
-gessee would be exigible legally to mini- 
“mum taxation, 

Ultimately in order to deal with in- 
-dividual problems it is always advisable 
rto consult a tax-practitioner. However 
the author who has served in Indian In- 
come-tax Service and is a tax practi- 
*tioner has written this treatise in a way 
which will prove to be an efficient guide 
for both laymen and practitioners, The 
getup and printing of the book is good. 


Mrs, K, J, K, 
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THE KEY OF INDIAN PRACTICE : 
(BEING A SUMMARY OF THE CODH 
OF CIVIL PROCEDURE) by D. F. Mulla, 
6th Edition By P. M. Bakshi, Member- 
Secretary, 
Published by A. S. Pandya for N, M. 
Tripathi, Private Ltd., 164, Samaldas 
Gandhi Marg, Bombay, Pages V Plus 96, 
Price Rs. 15.00. 

The “Key of Indian Practice” is in tha 
nature of a supplement to the Civil Pro- 
cedure Code and deals with procedure 
relating to Civil Litigation from the very 
beginning to the stage of appeal. Im- 
portant changes in law have. been incor- 
porated in this edition. 

The object of the present book is to 
give an idea to the students of practica 
and procedure to conduct the suits im 
and out of Court. It is in the form of 
lectures which enable the students to 
understand the provisions of law easily. 
Every important section of the Code and 
of the various Civil Courts Acts has been 
noted in its appropriate place. The 
Book is useful to the students as a guide 
and it- also fulfils the requirements of 
beginners in the study of Law. By read- 
ing these lectures the students are able 
not only to understand the provisions of 
the Code. but they are also able to see 
how those provisions are applied in 
practice, 5. A. D. 





REMEDIES FOR BREACH OF CON- 
TRACT: By Hugh Beale, B. A, of 
Lincoln’s Inn Barrister, Lecturer in 
Law at the University of Bristol. Pub- 
lished by Sweet and Maxwell Limited of 
11, New Fetter Lane, London. Distri- 
buted in India by N. M. Tripathi Pvt. 
Ltd, 164 Samaldas Gandhi Marg, 
Bombay, Pp. 24+248: Price: & 7.40. 
The book under review aims at mak- 

ing the parties aware of the forms of 

redress available on breach of contract, 

Even contract entered with the best in- 

tentions are’ liable to break down and 

therefore the need to know the remedies, 

The book starts with classification of re- 

medies, the social context in which they 

are used and deals with various aspects 
of contract like withholding perfermance, 
order of performance liquidated damages, 
anticipatory repudiation, time when es- 
sence of contract. curing defective per- 
formance, contracts requiring personal 
services, assessment of compensation and 
gso.on. The remedies are dealt with ac- 
cording to stages in a contract, 

The exposition of law as to contract 
with reference to remedies for breach of 
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contract is exceptional and: is not dealt 
with in conventional manner. The appen- 
dix at the end of the book gives various 
standard clauses adopted by different 
firms and it is of great practical value in 
commercial field. 

The book will prove to be useful to 
those in legal profession as well as com- 
pany executives, 

Mrs. K. J. K, 


THE OXFORD COMPANION TO LAW: 
By David M. Walker. Published. by 
Clarendon Press Oxford, 1980. (Ox- 
ford University Press, Bombay). Pages 
vit1366. Price Rs. 300/-. 


‘This book is, as it claims to be, a com- 
pendium of legal information about the 
various branches of legal science, legal 
systems, institutions such as courts, 
jurists and notable Judges, etc. It is a 
complementary work to existing works 
of reference such as legal dictionaries, 
commentaries, legal education and train- 
ing throughout the ages, historical legal 
records on particular branches of legal 
science, etc. The information is ar- 
ranged in alphabetical order under to- 
pical titles or headings. It has collected 
and collated information about the ori- 
gins of legal institutions, legislations and 
legal history, right from the beginning 
of the civilisations. Legislation or legal 
rules are nothing but rules, norms & 
mores,-setting standards and norms for 
conduct in many situations, A perusal of 
the topics dealt with in this compen- 
dium reveals to the discerning man that 
there is an underlying unity in the ex- 
pressed diversity of sects and societies 
into which the world is divided, This 
elearly indicates that the concept of “One 
World” is not a product of the World 
Wars and reminds one of the vedic ideal 


“Krinvanto Vishvam Aryam” 


fiet us make the whole creation civilised 
and/or urbanised). The author, it would 
seem, is anxious to share with others 
his feeling that there is a unity behind 
all creation and he has drawn upon a 
wide variety of information sources to 
bring together between two covers a 
- good deal of useful tidbits that would 
fill an entire library. The book in fact 
offers a broad spectrum of law and order 
information throughout the ages. Notes 
on topics covered are studied and com- 
petent and to a large extent are unbias- 
ed. 
A few of them have not been accurate 
or up-to-date a g., note on ‘Indian Law’, 


Reviews- 


For a work published in 1980 information 
digested under this note is more than a 
quarter-century stale. Perhaps the au- 
thor was not informed of the 
legislative activity in India since it be- 
came a republic in 1950. Any way the 
work abounds in information about łe- 
gislatures, legislation and legislators in 
ancient and modern World. It may well 
be described as a ‘Time-Capsule’ of lega} 
information designed to be drawn upor 
by future historians — a  ‘treasure- 
trove’ wrapped in golden-brown dust- 
cover worth its weight in gold, 

A, G, T. 


THE DRAFTING OF LAWS: By G. R. 
Rajagopaul, Secretary, Legislative De- 
partment, Government of India, Mem- 


feverish | 


ber, Law Commission of India; Legal | 


and Constitutional Adviser tg the 
Government of Meghalaya, Deputy 
Legal. Adviser, Government of Burma, 
Civil Judge, City Civil Court, Rangoon, 
assisted by Kusurh a Research Associate 
in the Indian Law Institute, New Delhf. 
Published by Dr. S, N. Jain for the 
Indian Law Institute, New Delhi, Pages 
XI Plus 229. Price Rs. 50/-. 


The subject of legislative drafting is of 
immense importance for the legal pro- 
cess, All the other Law-making Institu- 
tions like the executive or the judiciary, 
have to build up on the essentials laid? 
down by the legislature, 


In the present book, the author criti- 
cally examines the subject of legislative 
drafting in its different facets in depth. 
He has made an attempt to deal with al? 
the matters which will be useful to the 
persons aspiring to shape their career 
as legal draftsmen. Although it is written 
in the context of the Indian back- 
ground the book incorporates references 
to case law and precedents of foreign: 
Countries also. 

The Author had a long experience in 
legislative drafting and legal affairs. He 
is therefore eminently qualified to write 
this book. 

The book deals with, inter alia, Rules 
of Interpretation, the General Clauses 
Act (1897), Statutory forms, Structure of 
an Act, how bills are prepared and pass- 
ed, the essential qualities and qualifica- 
tions for a draftsman and other ancillary 
matters. The book will surely be a very 
useful addition to every law library in 


India, 
Mrs, A, A. J4 
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LEGAL CONTROL OF ENVIRON- 
MENTAL POLLUTION: Edited by 
Prof. S. L; Agarwal, Published by the 
Director, Indian Law Institute, Bhag- 
wandas Road, New Delhi. Pages 218 + 
iii. Price Rs. 30.00/-. 


One of the banes of the modern civil- 
isation and industrialisation has been the 
imbalance in the ecological and natural 
environment of the earth, This has 
aggravated . environmental pollution, 
which is assuming dangerous propor- 
tions all through the globe and India is 
not free from it. 


The environmental problem did not 
attract careful attention in the past 
even in developed countries like the USA 
and England till the early sixties, In 
India, hardly any attention was paid till 
1974, when the Central Government en- 
acted the Water (Prevention and Control 
of Pollution) Act, 1974. The environ- 


mental problem is not one just confined. 


to a town, city or a State but it is nation- 
al and international This will require 
handling at national level. 


Looking to the importance of the sub- 
fect, the Indian Law Institute organised 
a Seminar on “Legal Control of Environ- 
mental Pollution” in May, 1977 in New 
Delhi. The Seminar, the first venture of 
its kind in India, for creating an aware- 
ness among the legal community, was at- 
tended by environment scientists, admin- 
istrators, men of law and representatives 
of the water pollution control , boards. 


Three major areas were covered — 


water, air and noise pollution, 


The book under review, edited by 
Prof. S. L. Agarwal, Research Professor 
ef the Indian Law Institute, contains 
thirteen papers on. water pollution, five 
en air pollution and three on noise pol- 
lution, which were read at the Seminar. 
In the beginning of the book there is a 
list 32 legal cases on environmental pol- 
lution, referred to by the participants in 
the Seminar and at the end there is a 
summary of their suggestions and recom- 
mendations. 

The participants in the Seminar laid 
emphasis on the need for a central enact- 
ment covering environmental pollution, 
a new entry on “Environmental Pollu- 
tion” in the Concurrent List of the Con- 
stitution and the starting of an academic 
eourse on Environmental Pollution in the 
Jaw colleges, i 


The views expressed at the Seminar 
and published in the book will surely be 
feund useful by persons engeged in the 
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task of controlling environmental pollu- 
tion. 


S, V, M. 





ADMINISTRATIVE. LAW: By Prof. 
G. C. Venkata Subba Rao, B, Se., M. L. 
Formerly: Member, Union Official 
Language (Legislative) Commission, 
Dean, Faculty of Law, Osmania Univer- 
sity, Hyderabad. Principal-in-charge 
Government Law College Madras, 
Visiting Professor, School of Laws, 
Texas University, Austin (U. S. A.), 
Published by C. Subbiah Chetty & Co., 
Madras, Third Edition, Pages XVI, 207. 
Price Rs. 14/-. 

This book is the outcome of elaborate 
study and vast experience of the author 
in the subject of Administrative Law. In 
this book the author has tried to cover 
all the recent case law relating to the 


subject in addition to the leading cases — 


prescribed by various universities for the- 
purpose of examination in this subject.. 
For the facility of students the author 
has also selected model questions for de— 
tailed treatment, and has made all pos- 
sible efforts to make this book useful for 
the students appearing for examination. 
in this subject, - 

It is thus a comprehensive and ex- 
haustive text book indispensable for a- 
proper study of Administrative Law. 
= VN P 
"HAND BOOK ON DOMESTIC EN- 
- QUIRY”: ist Edition 1980 (by Shri S. B. 

Rao, M. B. A. Minn, U. S. A.) Pro- 

fessor V. M. National Institute of Co- 
` operative Management, Pune, Published: 
- by Law Publishing House, Allahabad. 
` Pages 117: Price Rs, 35/-. . 

Prof. S. B. Rao has already to his credit 
seven Law Books as an author. He is- 
well known as an acute thinker on Eco- 
nomic and Industrial matters, | 

“Domestic Enquiry” is a very potent 
weapon in the hands of an employer, 
manager, but this weapon has to bs- 
very carefully used within the frame- 
work of statutes and their judicial inter-- 
pretations. Only then can a result satis- 
factory to the management be obtained. 

The Author in the lst part of the book 


-has dealt with the salient features of a. 


domestic enquiry and has progressed: 
right from the moment need of a domes- 
tic enquiry is felt straight to the end» 
when a final decision is obtained. If the 
sequence in the steps in a domestic en- 
quiry is meticulously observed, hardly 
ever can a -disciplinary authority ge- 
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"wrong except on decisions on guilt and 
quantum of punishment, 


In the second part, he has put in the 
-gase law or the judicial interpretation. 


However, the case relevant to the point © 


+38 indicated - by symbolic letters like 
(bl, ed, etc.) and the name and citation 
-of the case we can get at the end. 

Hardly any difficulty can arise in do- 
amestic enquiry where this small hand- 
‘book will not provide the answer. 

This book will be useful to all Indus- 
trial Relations departments in Business 
and Industries, Lawyers who deal in 
abour cases and J udges and ‘Tribunals, 
who decide them, 

B. D, B. 
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CASE BOOK ON LAW OF BANKING ? 
By K. N. Dastoor, B. Sc., LL. B., Ad- 
vocate, Published by S. C. Sarkar & 
Sons Pvt, Ltd. Fountain Chambers, 
Nanabhai Lane, Fort, Bombay. Pp. xx 
plus 275. Price Rs. 55. 

Banking as understood to-day, is a 
dynamic and evolving concept, distinct 
from its traditional hard core, The busi- 
ness of banking consisting of the crea- 
tion and transfer of credit, the making. 
of loans, the purchase and disposal of 
investments and other kindred activities. 
is a part of the trade, commerce and in- 
tercourse of a modern society. 

Mr. K. N. Dastoor, who is the Chief 
Legal Adviser of Bank of Baroda and a 
part-time Professor in the Bombay Uni- 


. , versity, teaching law of Banking to LL. M, 





“A CASE BOOK OF ADMINISTRATIVE 
LAW :(FIRST EDITION): By Mangal 
Chandra Jain Kagzi, LL. D., Professor, 
Faculty of Law, University of Rajas- 
than and Balbir Singh, LL.. M., Faculty 
of Law, Delhi University, Published by 
Metropolitan Book Co. Pyt.. Ltd. 
Z Netaji .Subhash Marg, New Delhi. 
' Pages 1 to xvi and 494, Price Rs. 55/-. 
Administrative law. is described as the 

product of law school and is mostly un- 

“written and Judge made law. It aims at 

the judicialisation of the various admin- 

istrative acts and processes of the govern- 

«nent, and calls for observance of princi- 

ples of natural justice in every admin- 

"istrative action. The administrative law 

-also provides for redressal_ of grievances 

-of citizens against the administrative ex- 

cesses and abuse of power. However be- 

mevolent the law is, it still remains the 

“feast recognised one. ~ 
As the title of the book signifies the 

“book puts forth the law through illustra- 

tive cases. The cases cited are mostly 

Indian and recent, The scope of discus- 

-sion is also restricted to law as prevalent 

in India. In the Appendix to this book, 

-the author has incorporated the text of 

‘the Lokpal Bill, 1977 as reported by the 

Joint Committee, This adds to the utility 

-of the book as a reference book, 


The book is worth reading for admin- 


istrators and members of the legal profes- 


-sion. For students as the author himself 
-guggests, the book will be a good supple- 
mment to various text books on the sub- 


F V. V. G, 
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students, has, in the book under review 
enunciated the basic principles of law of 
banking. The author with his intimate 
knowledge and experience of banking 
activities has presented the case law En- 
glish and Indian in :his inimitable style 
and ‘made it a book.of interesting stories ` 
from the field of Banking law. 

The book contains besides a table of 
cases and a useful Indéx, two Appendic- 
es, Appendix I bringing out “few latest 
cases”: and. Appendix! II mentioning “Text 
of important statutory provisions”. 

This book is not only useful for the 
bank employees and students but is a 
must for Partnership concerns, Com- 
panies, Charitable Trusts and Clubs, So- 
cieties and Unincorporated Associations; 
as well A. Shridharan. 


“SUPREME COURT DIGEST OF DIRECT 
TAX CASES (1950-1980): By Shri 
- R. N. Lakhotia, Advocate and : Tag Con- 
sultant; Ist edition published in 1980,. 
by Asha Publishing House, Calcutta-19. 
Pages 178, Price Rs, 35/-. | 
Shri Lakhotia is a known author on 
Taxation Laws, His new venture in 





‘bringing out a digest of Taxation Cases 


decided by the Supreme Court is laudable.. 
The book covers period from 1950 to 1980. 


The author. has however given citations 
of “I T. R.” only. He would have served 
the profession better had he given paral- 
lel references to other Journals like; 
Taxation Law Reports, All India Repor- 
ter, Income-tax Journal etc., as all law- 
yers do not subscribe to LT.R. only, nor 
do all. lawyers limit their practise to 
taxation cases. This would have made 
matters easier for the legal profession, 
B. D, B. 
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“PROBLEMS OF SUBORDINATE JUDICIARY” 


By: Justice D. R. Khanna, Judge, High Court, Delhi. (Paper read and circulated at the 
conference of the Indian Association of Lawyers, held on 13th and 14th Sept., 1980). 


In this short paper, I propose making an 
endeavour to discuss some of the problems 
facing the subordinate judiciary. Having 
started my judicial career with them and 
having shared intimately their life, feelings 
and aspirations, I venture to bring out with 
some sort of authenticity what besets them, 
and if I may dare say, what is the malady. 


It is not my endeavour here to high-light 
the oft-repeated grievances on matters re- 
lating to emoluments, working conditions and 
the housing. They are no less important and 
I have no intention to ignore or minimise 
them. I will have the occasion to deal with 
them in the later part of this paper. My 
effort primarily here is to speak out which 


. the depressed subordinate judiciary has not 


been able to do in a forthright manner to 
the higher achelon of the system that has 
come to be. For if I may dare say, like the 
cry of the present day youth who talks of 
the generation gap, the gulf between the 
subordinate judiciary and the higher judiciary 
has assumed wide proportions, and there has 
developed a sort of lack of communication, 
or if there be any, it is the form of one way 
traffic. The subordinate judiciary has now 
a feeling of disillusionment of how long the 
patronising poseurs of sympathy and benevol- 
ence are going to be replaced by genuine 
discussion amongst fellow brothrens and 
sharing their feelings and aspirations in right 
perspective. One constant obsession with the 
subordinate judiciary has been that they are 
not given full and patient hearing, never 
treated in conversion and dialogue at par; 
and are constantly reminded that they are 
of low caste and destined to remain so. 
Perhaps nowhere there has been felt a feel- 
ing that they belong to a family or an institu- 
tion which does not consider them as part 
and parcel of one single set-up known as the 
“Judiciary”. What Romans called the “Patia 
Potesta” of the family and system, has been 
found wanting to a large extent amongst the 
higher ups, 


There is no use assailing always the Gov- 
ernment and the executive for the sorry state 
of the subordidate judiciary. A tendency has 
unfortunately grown in our country to 
always find a scape-goat and place the blame 
on outside forces. No attempt is made to 
have introspection and search whether what 
is within our powers and competency is being 
done and set right. There is no point to 
shut the mouths of subordinate judiciary by 
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assurances of the government being asked to 
provide better monetary benefits. That is 
more like doles being promised to keep them 
silent, 


What the subordinate judiciary needs more 
than anything else is the recognition of its 
personality and dignity; a recognition that its 
officers have individuality and stature which . 
are not readily jolted, scuffed at or looked 
down upon. I have the occasions to meet 
quite often members of subordinate judiciary 
who say that they travel hundreds of miles 
to meet the higher-ups in the headquarters 
and have to return in frustration as the inter- 
views are declined. In another case, when 
a sub-judge sat down on a chair when called 
in by an inspecting judge, he was told that 
he was expected to keep standing. Quite re- 
cently, a Law Minister openly made a sweep- 
ing condemnation of subordinate judiciary as 
corrupt in spite of the extreme privations in 
which they live. He without any demur 
added that if they considered peons getting 
better salaries elsewhere, they were free to 
resign and join them. Not a finger of pro- 
test was raised by higher-ups in our judiciary, 
or those who are so vociferous of preserving 
the dignity and independence of judiciary. 
While a member of the bar can walk into 
the chambers, and given all the friendly 
hearing and even permitted and sometime 
encouraged to talk about the subordinate 
judiciary, resulting in ex parte prejudices 
being created against them; the subordinate 
judiciary is rendered in psychosis of being 
kept at arm’s length and made to realise that 
they are some sort of pariahs who have only 
to watch from a distance with awe what is 
there high-up in glass houses. Nothing de- 
presses more their spirits or prevents the 
blossoming of their full potentialities. Tragi- 
cally to most of them, there has somehow 
unwittingly grown a class feeling — more 
akin to trade union concept. The same is 
of lawyer Judges and the service Judges. It 
is unfortunate that in the small family of 
judiciary, these sort of watertight compart- 
ments have developed. 


The foremost problem which is most dis- — 
turbing the subordinate judiciary is the 
manner In which it is ignored in the matter 
of ‘promotions and elevations. The same is 
a sphere which is primarily within the realm 
of the judiciary itself, and the government 
hardly comes into the picture. If the judi- 
ciary is genuinely interested in redressing the 
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grievance in this regard, it has not to look 


elsewhere, but to provide relief itself. It is 


unfortunate to.see that judicial officers who 
have acted as such for about 15 years, and 
are looking forward to promotions as Dis- 
trict Judges, are denied them by inducting 
members of the bar, having much less stand- 
ing. This results in hardly any subordinate 
judicial officer getting promotion to the 
higher judicial service before he attaing the 
age of 40 or 45 years. That apart, service 
District Judges of 10 years standing, are 
made junior to lawyer District Judges freshly 
recruited. Thus 20 to 25 years of judicial 
service is treated as of mo consequence as 
against fresh appointee from the bar having 
7 to 10 years standing. The proven talent is 
thus sacrificed in search for new talent. The 
rules that are framed, are so tilted in favour 
of the members of the bar that a District 
Judge of the age of 50 years is ranked as 
junior to lawyer District Judge of 35 or 40 
years of age. These rules are framed not 
by an independent body but mostly at the 
initiation of High Court Judges drawn from 
the bar. It is regretably felt that seldom class 
attitude is as much displayed as done in the 
framing of the rules. The result of all this 
is that when opportunities for elevation to 
the High Court benches arise, the lawyer 
District Judges mostly occupy the seniormost 
positions amongst the District Judges, and 
they get elevation. They are then ironically 
treated as service Judges. Thus in the ulti- 
mate analysis, the Judges of the High Courts 
are mostly drawn from the bar. The sub- 
ordinate judiciary is left in complete despair 
and a helpless spectator. Their only cry is 
that although they have to administer justice, 
hone such ig available to them. 

It is in the fitness of things that higher 
judicial services in States should be entirely 
manned by officials of the judiciary and in 
the matter of elevations, they should at least 
get 50% representation. 

In case, therefore, talent has to be attract- 
ed to the subordinate judiciary, much better 
promotional avenues have to be opened. 
Nobody would like to join a service which 
stagnates. 


Not unoften, we hear doubts about the 
competency of the subordinate judiciary to 
occupy higher posts. Their comprehension 
and outlook are represented to be ‘not that 
broad and all-embracing. One is reminded 
in this regard of a child who grows up in a 
family, where he has received snubs and 
always reminded that he is ordained for small 
things. Naturally his spirits, aspirations and 
outlook would receive depressions. If on the 
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other hand, the child is encouraged to aspire 
for the highest with sky as the limit, he will 
act big, think big and endeavour to prove 
equal to the expectations, which the bigness 
demands. The system of manning the judi- 
ciary entirely from services, has successfully 
prevailed in the continent of Europe. In 
Japan, as well, which is considered to be one 
of the highest developed countries in the 
world, the same system is prevailing. 


When in the modern management of any 
industrial or business undertakings, the con- 
cept of participation of the lowest is being 
universally recognised and this is considered 
as a progressive trend, to deny this to the 
subordinate judiciary is, to say the least 
archaic and by itself a narrow minded ap- 
proach, 


Much is being said of law being a genera- 
tion behind, and the Judges behind that 
twice. To a layman, some of the lawyers 
who have lived in affluence with big money 
clientage, find it difficult or at least take time 
to cope adequately with the common man’s 
problem or socialistic measures. On the 
other hand, members of the subordinate judi- 
ciary who have lived the life of a common 
man with all his privations, having heard 
them talk in market places, buses and trains 
etc. are prone to know the pulse and feel- 
ings of people. The lobby of affluent and 
vested interests who in subtle ingenuity 
some times aspire to have soft benches, spe- 
cially when it comes to fiscal and white- 
collar offences, has lesg chances of playing 
its tricks with them. They, therefore, with- 
out being much vocal about their socialistic 
pretentions, are instinctively practical in tackl- 
ing the curses of black money, adulterations, 
criminal mind and their causes. 


It is said that the bane of our judicial 
system is the plethora of adjournments too 
readily granted. The popularity of a Judge 
is some times measured by the laxity with 
which he grants adjournments. Not unoften, 
new encumbrances to judicial posts allow . 
their ego to be obsessed with instincts for 
popularity. In this process, cases get pro- 
longed and justice is the casualty. Members 
of the subordinate judiciary who have spent a 
large number of years in service, have lost 
normally their ego so far as popularity. seek- 
ing on such grounds is concerned. They are 
forthright, down to the earth and precise in 
their approaches. I am reminded of an 
eminent Chief Justice who adorned the Pun- 
jab High Court not long back, having said 
that the common man sometimes really 
wonders when he comes for simple justice to 
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courts, that the Judge is not much interested 
in solving his problem, but is keen to dis- 
play his acumen and store-house of know- 
ledge and writing long judgments, to be 
differed shortly thereafter by another bench. 
The poor “fariadi” goes back bewildered as 
to what has been decided, and what legal 
subtleties indulged into, often with vow 
never to come back. 


Unfortunately, the present set-up of our 
judiciary has become akin to a business house 
where the directors are mostly pre-occupied 
in providing perquisites to themselves or the 
higher officials in the corporate body. The 
lower rung is allowed to remain where it is, 
and left to groan. 


In the culmination of any dispute, one of 
the contesting parties generally goes back 
aggrieved. More often, the losing party is 
one who had been aggressive and deceptive 
to deprive or sit over the rights of the others. 
Such persons generally lack grace and equani- 
mity to accept unfavourable decisions. They 
are vocal and have tendencies to impute 
motives to subordinate courts, and do not 
hesitate to indulge in blackmailing. The re- 
sult is the members of the subordinate judi- 
ciary are constantly victims of motivated 
complaints, I have the occasion to meet a 
number of judicial officers and.some of them 
from neighbourhood states, who bring out 
how ready ears are lent by higher-ups to 
such elements and thereafter matters are ap- 
proached with a sort of presumption of guilt 
against them. This is in sharp contrast to 
the presumption of innocence extended to ac- 
cused persons. There can be no quarrel that 
so far as judicial officers whose records aro 
not above-board, deserve no sympathy os 
latitude. For the preservation of fair name 
of judiciary, they have to be weeded out. 
However, to maintain a constant approach. 
of suspicion against members of subordinate 
judiciary is to undermine their confidence 
and respect in the general public. A weak 
judge lacking in confidence of his higher-ups 
suffers from psychic complex to withstand an 
aggressive litigant op a domineering member 
of the bar. 


There is no gainsaying that so far as the 
common man is concerned, the overwhelm- 
ing part of the litigation is confined to sub- 
ordinate courts: It is the image which the 
subordinate courts carry, which counts with 
the people at large. Hardly 5% of the 
litigation goes to the High Courts or Supreme 
Court, and that too primarily concerns the 
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upper strata of our society. Whatever as- 
sumptions we may carry of the majesty of 
law, and the judiciary being the silver-lining 
amidst falling values, and the only repository 
of confidence and faith of the people, if one 
may talk to the man in the street, not very 
palatable comments are heard. To an 
average man, he would prefer to forego a 
part of his rightful claim lest he has to go 
to courts. It is only in sheer desperation that 
he reluctantly comes to the court, and the 
protracted sad experience that he faces, 
makes him totally disillusioned. It is a say- 
ing with the common man that to courts only 
those can afford to go who have legs of iron 
which do not get tired in repeatedly going 
there and arms of silver which should have 
unlimited capacity to spend money. Cases 
drag on indefinitely and the fruits of litiga- 
tion are often left to be enjoyed by the next 
generation. Is this an image which inspires 
confidence and fits in with the high epithets, 
which we members of the bar and bench are 
accustomed to repeat? - Not unoften it is 
heard from the common man that courts are 
paradise for only those who are permanently _ 
attached with them, be they the members of 
the bar or the bench. 


I may now briefly advert to the other pro- 
blems of emoluments, residential accommoda- 
tion, inadequacy of library, staff, conveyance 
etc. facing the subordinate judiciary. It must, 
in this regard, be not ignored that whereas 
the qualification for entering into an execu- 
tive post, be that in the Indian Administra- 
tive Service, or the State Service, is ordinary 
B. A, degree, for judicial post the candidate 
must not only be a graduate but should also 
possess law degree. He has thus already 
spent three years more than an ordinary gra- 
duate in becoming law graduate. He then 
joins the bar and later when selected after 
appearing in competitions, is given a start 
which is not commensurate with those in the 
executive side. This is indeed unfortunate. 
In England, they say the difference in salary 
between: the lowest rung and the highest is 
not more than 25%. Here in India, it ex- 
tends to 700%. 


Furthermore, fn the allotment of residen- 
tial houses, they are mainly at the mercy of 
the executive. While the best of houses are 
retained by the executive, judicial officers are 
allotted those which are left over and are-in 
far flung places away from courts. Consider- 
able time fs spent by them in coming to 
courts and going back. Whe desirability. of 
providing chartered buses for judicial ofi- 
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cers, a8 is being progressively adopted by 
public undertakings and business houses, de- 
serves to be seriously considered. It is a 
sorry spectacle to see at the closing hours of 
courts that while most of the litigants and 
the lawyers drive away in their cars, the only 
persons left at the bus stands are either the 
lawyers’ clerks or the Hon’ble Sub Judges. 
While Judges of the higher courts get con- 
veyance allowances although their houses 
may be at stone’s throw from courts, mem- 
bers of subordinate judiciary living 10 to 
15 kilometers away are expected to fend 
their own way. 


So far as the working conditions in our 
courts, the less said, the better. Court rooms 
are ill-equipped. Most of the judges and 
magistrates have no chambers where they 
can quietly dictate judgments. To quite a 
large number, stenograpbers are not provid- 
ed. No libraries are made available. They 
have no facility to keep themselves abreast 
with the latest development of law. 


I would like to add here that while discuss- 
ing the service conditions of subordinate 
judicial officers, the scale of pays of the 
staff working in these courts, no less deserves 
consideration. The emoluments are lamen- 
tably poor while the work load is very 
heavy. In Delhi, the normal pendency in 
each court is about 1000 cases. The Almads 
and execution moharrirs have to cope with 
these files, issue processes ‘and attend to 
maintenance of proper records and regis- 
ters. While in any public concern or busi- 
ness house, a good stenographer gets a start 
of about Rs. 1,000/, the corresponding 
stenos in our court are ranked not better 
than clerks or assistants. When they have 
to work under such privations the poten- 
tialities for corruption have field day. We 
have to take guard against that. The pro- 
per approach is to cure the disease which 
lies in the starvation salaries paid to them. 
Corruption, inefficiency and dereliction of 
duty in the subordinate staff no less spoil 
the image of the courts. . In fact this starts 
the average litigant more than anything else 
when he first comes to courts. 
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Recently competitive examinations ‘were 
held for selection of judicial officers in Delhi. 
In one, five candidates from the general 
category and in the other six candidates of 
this category only qualified. The position 
turned out to be worse in Haryana with the 
result that the Government and the High 
Court there have decided to recruit judicial 
officers without competition in the form of 
nominations, This is an unfortunate state 
of affairs and may result in favouritism and 
neoptism. These circumstances should well 
awaken us that talent and right calibre is 
not being attracted to judicial services and 
the reasons for that are the poor emoluments, 
unsatisfactory service conditions, lack of 
status and so on. It is high time that for 
maintaining the dignity and efficiency of 
subordinate judiciary, immediate attention is 
paid to these aspects, 


Lest it be misconstructed, I must dispel 
any misunderstanding that may be created 
that my reference to the plight of the sub- 
ordinate judiciary is in any manner intended 
to introduce a semblance of wedge between 
them and the learned members of the bar 
or the lawyer judges, or show any disrespect 
to them. In fact, I have already observed 
above that the superficial water-tight com- 
partments, if there, are most regrettable. I 
have the proud privilege of belonging to a 


‘family of lawyers and have myself been a 


lawyer, and my son too has joined the ‘Law 
Course’, aspiring to be in the fraternity of 
the Bar. My only endeavour has been that 
the bar and the Bench being two wheels of 
a.chariot should both flourish and move 
smoothly in co-ordination. If the wheel of 
subordinate judiciary is rendered rickety, 
the movement of the chariot of judicial sys- 
tem is sure to suffer. 


Before concluding, I am reminded of the 
saying of Mahatma Gandhi that the only 
India of his dreams is where the poorest 
and lowest consider the country as their 
own, where happiness and contentment is 
writ Jarge on their faces and where the 
humblest can aspire to reach the higest. 
How much I wish this should be said of our 
judiciary as well. , 


mo 
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HOW TO TACKLE INCOME-TAX SUR- 
VEY OF OFFICES, GODOWNS, 
FACTORIES, OWNERSHIP FLATS, & 
BUILDINGS, (WITH A SPECIAL CHA- 
PTER ON TAX PLANNING OF 
DRAWINGS) (1980-81-EDITION); By 
Ram Niwas Lakhotia, M, Com., LL. B., 
Advocate and Tax Consultant. Editor 
of Current Tax Bulletin; LT.A.T. Re- 
porter, & C. T. C. Published by Dr. 
Asha Rani, for Asha Publishing House, 
“Lakhotia Niket”-1-A Love Lock Place, 
Calcutta, Pages xii plus 128, Price 
Rs, 35/-, 

The First edition of this excellent work 
which is first of its kind on “Income-tax 

Survey” will be very much appreciated 

by all the Income-tax payers. The 

book would enable them to tackle 
problems arising out of the new pro- 
visions contained in the Income-tax 

Act, under ‘Section 133-A of which vast 

powers have been conferred upon the 

Income-tax Authorities for the survey of 

business premises, residential buildings, 

Ownership Flats ete, 


This book is meant to edu- 
cate the Income-tax payers as 
well as other citizens to tackle 


various problems connected with Income- 
tax Survey, so that they do not suf- 
fer any inconvenience, harassment.or loss 
due to wrong levy of tax or some other 
technicalities, The assessee by following 
the guidelines contained in the book 
would be able to save themselves from 
many troubles and possibility of penal- 
ties and prosecutions for any alleged dis- 
crepancies, found by the I.T. Department 


“ Sn their survey. One of the very useful 


addition to the book is the Chapter at the 
end which deals with the tax planning 
aspect of “drawings.” 
This book is of real practical utility for 
all Tax-payer, 
L. K. K. 


INCOME-TAX DEDUCTIONS DIGEST 
(1933-1980) SECOND EDITION 1980. 
By R. N. Lakhotia. Published by Asha 
Publishing House, “Lakhotia- 
1A, Love, Lock Place, Calcutta Pages 
234, Price Rs, 45. 

R. N. Lakhotia, Advocate, Tax Consul- 
tant and a leading authority on taxation 
has, in the book under review, published 
a digest of business deductions, arranged 
alphabetically, from 1933 to 1980, with a 


-= commentary of the provisions pertaining 
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thereto. 


In computing the income under the 
head “Profits and Gains of business or 
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profession” several items of business ex- 
penditure are allowed as deduction. The 
L T. Act also provides for the deduction 
of other expenditure expended for the 
purpose of business. The Supreme Court 
and other High Courts of India have laid 
down principles on the question whether 
a particular item of expenditure is allowa- 
bie as deduction. The author has collect- 
ed and published in the first part of the 
book about 1,000 cases of business deduc- 
rr decided during the years 1933 and 


In the second part of the book the au- 
thor has published a commentary on the 
provision regarding income-tax deduc- 
tions for business expenditure under 
eight heads — allowable and disallowa- 
ble deductions, losses in trade, deductions 
relating to depreciation, investment al- 
lowance, development rebates, develop- 
ment allowance and such other items. 

The book will be found useful by all 
businessmen. Tax Executives, Advisers 
and Consultants, Tax Advocates, 
Chartered Accountants and Income-tax 
Departmental authorities, 

S. V. M. 
PROPERTY AND COMPENSATION RE- 

PORTS. 1979 VOLUME 38: Editor In 

Chief Jobn Burke, Bar-at-Law, Editor 

Margaret Unwin, LL. M. Published by 

Sweet & Maxwell Ltd., London (Dis- 

tributors in India — M/s. N. M. Tri- 

pathi Pvt, Ltd., Bombay.) Pages 

24 + 754, Price £ 20.00. 

This volume of property and compensa~ 
tion Reports (1979) contains 57. reports . 
on decided cases; 28 by the Court of Ap- 
peal, 8 by Queen’s Bench Division; 8 by 
Chancery Division; 5 the House of Lords 
and 7 by Land Tribunals and 1 by Privy 
Council. As in the earlier volumes each 
report is preceded by a precise Head- 
note bringing out vividly the law points 
decided in each case to facilitate quick 
and ready reference. The book also con- 
tains a Table of Cases and Table of 
statutes and a useful Index. A useful 
addition to the law libraries in India. 

B. R K 


"DE SMITH’S JUDICIAL REVIEW OF 
ADMINISTRATIVE ACTION”: By the 
Late S. A. De Smith, F. B. A, 4th Edi- 
tion (1980) by J. M. Evans, Professor 
of Law, York University, Toronto, Pub- 
lished by Stevens & Sons Ltd, London, 
Pages Lxxiii and 626, Price £ 24.00. 


This book may truly be called a monu- 
mental work which during its author's , 
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lifetime had established itself through- 
out the Commonwealth and other Eng- 
lish speaking Countries as the most au- 
thoritative and comprehensive book bring- 
ing out the part played by English Courts 
in administrative law. Soon after the 
First edition of this book was published 
in 1959, it achieved such popularity that 
the second and the third impressions of 
the bock had to be taken out in 1960 and 
1961 long before the publication of the 
second and third editions in 1968 & 1973 
respectively. The present 4th Edition of 
the book has been brought out by Mr. 
J. M. Evans, a former Colleague of Late 
Mr. de Smith, so that the significance 
and value of de Smith’s achievement 
should not be allowed to lapse into the 
realm of legal history. 

In this fourth edition the revising au- 
thor, Mr. J. M. Evans, has incorporated 
all the important developments in Law 
which have taken place since 1973, with- 
out any radical alteration of the exist- 
ing frame-work of the book. He has, 
however added a new chapter (Chapter 
12) dealing with the application for judi- 
cial review, a new remedy introduced 
in 1978 by the revised Order 53 of the 
Rules of the Supreme Court (U. K.). The 
relevant material pertaining to Certiorari, 
prohibition and mandamus in Chaps, 8 
and i1 of the original book has now been 
transferred to this new chapter. Several 
important statutes have been enacted on 
the subject-matter of the book since 
1973 and a number of important deci- 
sions have been delivered by the House 
of Lords (such as Gouriet v. Union of 
Post Office Workers, D. v. National 
Society for the Prevention of Cruelty to 
Children) All these have been taken 
E of in the present edition of the 

ook, 


The book is divided into three parts, 
Part-I Introductory, consists of two chap- 
ters, one on place of judicial Review in 
Administrative Law and the other on 
Classification of Functions. Part-II deals 
with Vires, jurisdiction, Law and Fact,’ 
‘Natural Justice’ (in all its aspects), ‘Re- 
view of Discretionary Powers’ and ‘Statu- 
tory Restriction of Judicial Review’, 
' Part-I outlines the Judicial Remedies 
of Certiorari and Prohibitions, Injunction, 
Declaratory Proceedings, Remedies for 
failure to perform public duties and Ap- 
plication for Judicial Review, 

The Book also contains two Appendic- 
es, one on ‘The Prerogative Writs: His- 
torical Origins, and the other on Aspects 
of Habeas Corpus, and a useful Index. 


Reviews 
“This book is indeed, a ‘must? for every 


ALR. 


Law Library in India. 
U. S, D. 


McGREGOR ON DAMAGES: (14TH 
EDITION): By Harvey McGregor B.C. 
L.M. A. (Oxon.), S. J. O. (Harvard) 
one of Her Majesty’s Council, Fellow 
of new College, Oxford. Published 
by Sweet and Maxwell Ltd., London. 
Distributed in India by N. M. Tripathi 

_ Pvt. Ltd. 164 Samaldas Gandhi Marg., 
Bombay Pp 88 + 1138, Price & 55.00. 


The book under review is a classic 
treatise on the law of Damages arising 
out of torts and breach of contracts, the 
book is divided in various chapters deal- 
ing with General Principle, Heads of 
Compensatory Damages, Assessment of 
Damages and various other topics deal- 
ing with the subject. The author has 
also brought forth the evolution of law 
as to damages through various leading 
decisions, such as Wortham Park Estate 
Co. v. Park Side Homes, Bracewell v. 
Appleby and Swordheath Properties v. 
Tabet, based essentially not on pecuniary 
loss to the plaintiff but on pecuniary gain 
to the defendant. The cases Jarvis v. 
Swans Tours and Heywood v. Wellers at 
Court of Appeal level discussed the new 
point about the sympathetic attitude to 
recovery for mental distress in actions 
for breach of contract, This last develop- 
ment brought law of contract nearer to 
law of tort. 


This is the 14th edition of the book. If 
has been substantially revised. All the 
important decisions have begn incorporat- 
ed in the relevant places and the book is 
brought up to date. Printing and get up 
of the book is very good. Index given 
at the end also is very useful. Thus the 
book will be very useful to the members 
of the Bar and the Bench. 


Mrs, K. J.K. 





LABOUR LAWS IN UTTAR PRADESH, 
Second Edition 1980: By P. L. Malik 
and Kamalesh Chopra; B. A., LL, B. 
Published by Manay Law House; 2-A 
strachey Road, Allahabad. Eastern 
Book Co, (Sales) Kashmere-Gate, Delhi 
Pages Xvi + 1858, Price Rs. 160/-. 


That the second edition of this huge 


` work had to be brought out within a 


course of four years of its first appea-. 
rance shows its popularity and useful- 
ness. Since 1976, when the book was 
first published there. had been several 
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amendments and changes in the various 
Acts and Rules applicable in U, P. neces- 
sitating revision of the whole work. In 
this edition are incorporated all the 
amendments and changes in the Central 
and State laws as applicable to U.P. and 
the same has been made up-to-date, 
Some of the new Acts such as: Inter- 
state Migrant Workmen (Regulation of 
Employment and Conditions. of Service) 
Act, 1979; Working Journalists and other 
Newspaper Employees Tribunal Rules 


1979. Employment of Substitute Work- 
men Act, 1978; U. P, Industrial peace 
(Timely Payment of Wages) Act 1978, 


ete. ete., have been incorporated in this 
edition to make it exhaustive and useful. 


The authors also deserve to be comple- 
mented for adding wherever possible the 
latest case law and comments at appro- 
priate places to increase the utility of 
the work, 


There is no doubt that this compre- 
hensive work will be found very useful 
and dependable by the Bar and the 
Bench of U, P, 

LKK 


SUPREME COURT ON LAW RELATING 
TO MOTOR VEHICLES (1950-1980): 
By Surendra Malik, B. Sc. (Hons.) 
LL, M. (Columbia) Gold Medalist. 
Chief Editor: Supreme Court Cases. 
Published by Eastern Book Company, 
Law Publishers and Book-sellers, 34, 
oe Lucknow, Pp, 12 + 294. Price 
Rs, 45/-, 


The book under review serves twin 
purposes, It is a Digest of the decisions of 
the Supreme Court on Motor Vehicles, 
covering 30 years period from 1950 to 
1980, Secondly it gives the text of the 
Motor Vehicles Act, 1939 and various 
Rules framed thereunder by the Central 
Government as well as State Govern- 
ments, The Act has undergone various 
important amendments recently and 
therefore up-to-date amended text of the 
Act and the rules is a necessity of the 
day. Certain Central Notifications are 
also included in the Appendix, The 
“Topic and Statute Guide” given at the 
beginning of the book is also of great uti- 
lity. The cases included in the Digest 
are not only relating to the Motor Vehi- 
cles Act but also include cases on other 
allied Acts and Rules, The case-law is 
_ brought up-to-date up to June, 1980. 
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In view of the increasing importance 
of the law relating to Motor Vehicles the 
book will prove useful to all concerned, 

Mrs, K, J, K 





DIGEST OF U. P. URBAN BUILDINGS 
REGULATION OF LETTING, RENT 
AND EVICTION CASES: By Narayan 
Das, Published by Eastern Book Com- 
pany, Law Publishers, 34, Lalbagh, 
Lucknow, Pages xx + 167, Price Rupees 
25.00, 


With the increase in urban popula- 
tion, there has not been corresponding 
increase in the housing accommodation, 
with the result that the tenants find it 
difficult to get houses within reasonable 
rent and those who do get, their landlords 
try to evict them, on one pretext or the 
other, so that they may let them out on 
higher rent, To protect the tenants many 
State Governments have enacted Urban 
Buildings Regulation of Letting, Rent 
and Eviction Acts, to exercise control 
over rents and prevent unlawful evic- 
tions. There is, however, a constant 
tussle going on between the Landlords 
and tenants over tenanted buildings, 
with the result that a large number of 
cases are filed either by the tenants. or 
the landlords. Both press all kinds of 
points in the litigation, 

Narayan Das, Deputy Legal Remem- 
brancer, has made available, in the book 
under review, the digest of U, P. Urban 
Buildings Regulation of Letting, Rent 
and Eviction cases from 1972 when the 
Act was enacted, to 1980, with brief facts 
of the cases, decisions and reasoning. 


In the subject guide, the author has 
mentioned 100 subjects, arranged alpha- 
betically followed by the digest of cases 
decided under the U. P, Urban Buildings 
(Regulation of Letting, Rent and Evic- 
tion) Act, 1972. He has given synopsis of 
the case in the beginning under each 
section, with clear heading. The Table 
of cases includes citations of many law 
Journals, , 


The Digest will be found useful by 
lawyers in arguing the cases and the 
Judges in deciding them, 

S. V. M. 
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The Hon'ble 
Sri Justice ALLADI KUPPUSWAMI, Chief Justica, 
Andhra Pradesh High Court. 


Born on 23.3.1920 at Madras. Educated at P. S. High School Madras 


and Layola College, Madras. Took his n. a. (Hon.) Mathematics degree securing 


first class in 1939. Studied Law during 1939.41. Was awarded Sir V. Bhashyam 
Tyengar’s Gold Medal for standing first in Hindu Law — Apprentice at law 
under late Sri V. Govindarajachari — Enrolled ag advocate on 3.8.1942 — 
Worked as a Junior under his father late Dr. Alladi Krishnaswami and under 
Sri K. Umamaheswaram who later became Judge of the High Court— Assisted 
his father in drafting the Constitution between 1946 and 1950 — Shifted to 
Guntur in 1954 and then to Hyderabad in 1966—Appeared in a number of cases 
before the Supreme Court and the High Oourts of Andhra Pradesh and Tamil 
Nadu. Was a leading practitioner on the civil side of the High Oourt when 
he was elevated to the Bench in 1967 — Has been Judge of the High Court 
since that date — Was appointed as one-man Commission on many occasions. 
Represented India at the International and Comparative Law Conferénce held 
at Barcelona, Spain, in 1956—Took part in the Commonwealth Law Conference 
held in New Delhi in 1971 and read a paper on “Law's costs and delays”. 


-Interested in the promotion of Sanskrit language. Is keenly interested in Bridge 


and in Carnatic music and drama. Became Ag. Chief Justice on 23.6.1980 and 
Chief Justice of Andhra Pradesh on 23.11.1980, a g 


nermemanmanrnunsmmis iiinis diniinan a y ~ 


. 


, 


| 
7 
l 
l 
g 


7  “INDIA’S STAND ON LAWYER ADVERTISING AND. SPECIALISATION" -: a ogee 
AMETE --. . By: Devesh Chandra Mukherjee* a 


eae is an instrument for social erigi- 
rieering and social change. Law must 
match with the dynamism of human 
habits, attitudes, norms, values,’ needs, 
aspirations and’ dreams, Legal theories 
and its implementations always strive.to 
build, maintain and. develop a better 
human society, 


Lawyers therefore have a vital role to 
such lofty social mission of law. 
Since the dawn of human civilization, 
lawyers throughout. the world have 
struggled, for replacement of the primi- 
tive Rule of. Jungle or Thumb by estab- 
lishment of “Modern Rule of Law for 
peace, -progress and prosperity of entire 
humanity... Might has gradually yield- 
ed | ‘to Right, ‘Law is. still the . noblest 
and most learned . Be oa everywhere 
on the coe l 


one throughout ‘the: world. have 


taken lead in human efforts to usher in 


a nobler socio-economic life, To vindicate 
the rights pf the people specially of the 
poor, lowly, weak, down-trodden, or vul- 
neřable section of the community and to 
save them from oppression, exploitation 
of the monied and mighty and to trans- 
late into reality, the supreme concépts of 
equality, liberty and fraternity for ` the 
entire human. race is the motto of. law 
and therefore of those who preach, teach, 
enact. or practise law. The entire family 
of Jaw-comprising, law-makers, law-ad- 
ministrators, law-authors, law-educators, 


law-researcher and law-practitioners | is, 


constantly on a collective march in such 
common pursuit for better human civil- 
isation.. 

In view of such -non-trading, non- 
commercial, non-profit ‘motivated broad 
social, goals of the legal profession, . I 
respectiully differ from my these fellow 
members of the Bar who advocate 
lawyer-advertisement. Their plea in sup- 
port of this campaign for lawyer-adver- 
tisement is that this is an age of con- 


- sumerism, and hence like the usual mer-. 


- cantile methods<for attracting their. con- 
sumers Le.’ clients, the commercial means 


of advertisement-by lawyers should be. 


accepted in principle. by the International 
Bar Associations: at this Conference. - 


efforts of original lawyer because 


I wonder how a lawyer's nites 
service can be compared with- any con-` 
sumable goods, Consumption, accordine 
to Concise Oxford Dictionary, 5th Edi- 
tion P. 262; and Shorter Oxford ~English 
Dictionary Revised 3rd: Edition P. 379 and: 
so on, means. using up, destruction, wast- 
ing away, decay etc, Strictly’ speaking 
there is basic - difference’ between the 
goods and merchandise and‘the lawyers” 
professional service. Goods ‘may -be :eon- 
sumed as its utility is used -up when . its 
existence in same shape or. form. are or- 
use is ended. But a lawyer’s service can- 
not be ended, wasted, decayed.’ or used: 
up in @ strict sense. Service: for.his-client 


-means lawyer’s: efforts. to vindicate the 


legal: rights of that client: So .irrespective 
of his success or failure in: protection: . of, 
such rights, the lawyer’s. service resulted 
in the Court’s interpretation on the points. 
of facts and law placed by the .lawyer- 
which interpretation will be utilised by. 
all—the Bar, Bench, Executive, . eet ee: 
terpretations. are overruled or ceca or. 
modified by higher Judiciary, Even...such- 
overruling or rescinding the earlier. view. 
of a.lower forum by the higher - -forum, 
does not extinguish altogether the utility. 
of that old interpretation -upon_ the. 
who 
knows. that even the highest judiciary. 

may again restore it as its final decision. - 
Looking from another. side. i e, 

from the side of the lawyer's oppo- 

nent (who also is a lawyer), the result of 
legal service does not vanish as soon as 
the Court decides in favour of “that op- 
ponent lawyer. For, a ‘court décision is 
like a lamp lit by the fire of legal profes- 
sion and erudition which ignites “other 
such lamps to illuminate . the ~ aura” of 
the legal world. A lawyer's service is ‘thus’ 
nót ‘only to his client but to the entire 
community of litigants who, being -placed 
in similar situation only on the result: of 
that ‘authority-service. Case law; its 
valué as precedence ot authority or ‘bind-. 
ing force is a traditional universal- Tegal’ 
culture, Can we, therefore, ` ‘legally, -or 


‘accurately contend. that a service. By`. a 


lawyer to his client is consumed. by: Saat 
client? Answer emphatically is no. . 


‘MA, -B. Com; B.L., Supreme Court Advocate, Part-time Lecturer, Calcutta. Uni" 


sae versity. Law College, Hony. Research Project Director, 
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Though in some countries, cited by 
Mr. E. Neil Mokelvey, Hon'ble President 
of 18th Conference of the. International 
Bar Associations, have demolished: “the 
traditional barriers to” advertising’, in 
legal profession,- that cannot be convinc- 
_ ing logic for its following by the rest 
of the world. India never thinks that 
because the proverbial fox cuts his 
_ tail, therefore all other foxes must also 
cut their tails, 


The Bar Council of India therefore by 
Rule No, 36 in Chapter II of the Stand- 
- ards of Professional Conduct and Eti- 
quette of the The Bar Council of India 
Rules, 1975 framed under S. 49 (1) of the 
Act (Advocates Act 1961) read with the 
proviso thereto has restricted all sorts of 
advertisement by a lawyer. Moreover, 
when you think of a lawyer’s service for 
the cause of Legal Aid Programme then 
certainly he is rendering: his services to 
the clients not. out of commercial but 
social motive for indigent litigant. Simi- 
larly a lawyer serves the Court freely as 
Amicus Curiae, India therefore cannot 
and has not allowed any advocate to ad- 
vertise for his profession, to compete 
with fellow advocates within the know- 
ledge of the public and thus denigrate 
the pail learned profession of law into 
‘an ordinary commercial merchandise 
goods of the public and thus denigrate 
the noble learned profession of law into 
an ordinary commercial’ merchandise 
` goods selling business. 

India, being the most ancient (4 thou- 
‘sand million B. C.) civilisation of the 
world, has seen the demise of other con- 
temporary old civilisations of Egypt, 
Rome, Greece, etc. and praise spiritual 
treasures more than the material acqui- 
sitions. In fact law in ancient societies 
originated in revelation or dictates of God 
or nature or conscience. Lawyers of old 
times everywhere are saints and seers. 
Manu is the first author who codified 
Hindu Law which was interpreted by 
various commentators viz. Patanjali, Bri- 
haspati, Bhrigu, ete. The depth, dimen- 
sion, diversity of such old Indian laws 
in Sanskrit attracted the world’s intellec- 
tual giants including Max Muller of Ger- 
many.. Gradual development of law in 
India—the land of Buddha, 
Tagore, Gandhi, Nehru and Subhas— has 


produced a composite culture containing . 


added sublime human ‘values. Service 


before: self is the soul of this Indian phi- 


losophy that is ‘guiding the destiny of 
the largest democracy of the East. Ser- 
vice to the people for greatest good of 


India’s stand on Lawyer “Advertising & Specialisation 


- Association to stop such 


Ashoka, 
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the greatest number is the basic principle 
regulating the thoughts and actions : of 


Indian community. The Magna Carta or 


Constitution of India is founded on such 
fundamental values of human life. 
Indian’s happiness is more in rendering 


-than in receiving. Lawyer of India can- 


not escape such psychological or mental 
oe He slows more to give than to 
ge es 

He is therefore averse to advertise © for 
his profession even ‘if there is’ no restric- 
tion imposed by the Advocates Act. He 
thinks it below his dignity, nobility and 
erudity of the legal professional - ethics 
in the context of various contours con- 
tents, tenors, textures of the social and 
moral values in India. India is vehement- 
ly against lawyer-advertising and seeks 
the protection of the International Bar 
advertisement, 
cut-throat competition and other corrupt 
practices so that the image of the Bar of 
the world remains: in highest esteem to 
entire humanity. ~ 


India, however, has always tried to 
encourage the lawyers to specialise. in 
the various types of laws like taxation, 
labour, revenue, company, intellectual, 
property marks, and other such modern 
fields of the Indian Legal System, spe- 
cially to enable the junior advocates to 
survive the keenest competition from the 
non-advocates engaged in those and other 
common fields of profession, namely, the 
Chartered Accountants, Labour Leaders, 
Trade Union Representatives, Trade 
Marks, Design Marks, Patent Marks, At- 
torneys, Copyright Agents, Authorised Re- 
presentatives, etc. India always, through 
the various legal educational programmes 
and various rules and regulations of the 
Bar Council of India as well as the State 
Bar Councils under the Advocates Act, 
1961, encouragéd and tried to have a 
band of specialist lawyers, 


Such specialisation of lawyers will suit 


the new legal order for modern admin- 


istration. of justice. The current adjudi- 
cation machinery has been restructured 


in India. stressing the special utility of 
‘the tribunal and/or quasi-judicial 
forums to save the courts of 


law specially High Courts from the flood 
of ever-increasing accumulation of arréar 
cases awaiting final decision, India’s 
courts at various stages right from the 
original or trial to the supreme or final 
are all suffering from law’s delay result- 


ving In such backlog of arrear cases. Gra- 
‘dually therefore tribunals or 


special 
forums have pose formed with judicial or 
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quasi-judicial powers to ensure 


| speedy 
expertised justice in some special fields’ 


of litigations, Such tribunals or special 
forums now occupy a vital part of India’s 
-dispute-resolving machinery in particu- 
lar areas requiring special skill or legal 
technical know-how of both the Bar and 
the Bench of those forums to obtain 
swift decisions. Unless our lawyers prac- 
tising in the tribunals, boards, etc, are 
-Specialised in the respective subjects, the 
very purpose of making those forums will 
be defeated. 

Moreover, India’s various recent techno- 
logical’ developments and progress, e.g. 


Programme & Movement of Legal Aid to Poor 


‘mendous potential in the 
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launching Rohini in space, exploring new 
sources of gas below the ocean near the 
Andaman and Nicobar Islands, . develop- 
ing nuclear energy, ete., require special- 


-ist lawyers who will be competent to cop- 


duct the cases involving highly technical 
laws about space, ocean, environment- 
pollution, etc. 

Lawyer’ s specialisation has thus tre- 
Indian Legal 
System. The Bar of India will surely 
utilise the conclusions emerging from the 
deliberations of this“conference of the 
International Bar Association about spe~ 
cialisation of lawyers: 


“PROGRAMME AND MOVEMENT OF LEGAL AID TO POOR”. ` ' 
By: S. N. Johri, Law Secretary, Govt. of M. P., Bhopal. 


Rocketing costs of litigation hanging 
over. the heads of teeming millions, sus- 
taining themselves below poverty line, 
-has for them removed the justice far be- 
yond the reach of their tiny hands, and 
has thrown-them into the merciless jaws 
- of tyranny, inequality, silent sufferance 
and unheard condemnation. Process to 
justice is. luxuriously luminated and 
cushioned for those whose purchasing 
power or influence know no bounds, . No 
‘ democracy can survive if the justice be- 
tomes a mirage to majority. This spells 
‘out the political need for the programme 
of legal aid to poor. 


Laws are administered upon the basis 
of equality irrespective of political opin- 
ion, colour, creed, caste or sex. Art. 14 
of the Constitution of India enshrines 
the. guarantee of the ‘fundamental right 
of equality before law. But all that is an 
empty slogan, a right in vacuum and a 
principle of unrealistic existence if the 
factor of financial resources keeps a large 
section -of society committed to the slav- 
ery of adversities maintaining an un- 
bridgeable crevice between the man and 
the justice promised to him by the State. 
This speaks of ethical, legal and constitu- 
tional need for activising the movement 
which by now has a global appeal. ` 

Legal aid in the broader sense existed 
as long as the law itself. Its beginnings 
can be traced in unmechanised oriental 
societies, to the natural impulse of the 
man to help his involved neighbour, 


It is a tribute to the legal history of 
England that in some form or the other 
the nucleus of legal aid had its existence 
in that country since 813 AD. Legal aid 
became a part of English common law 
but it gained statutory recognition. for 


the first time in 1495 in the reign of 
Henry Vilth, -which allowed the-poor to 
Sue in forma pauperis. 

It is a still greater tribute to the legal 
history of India that the system of ad- 
ministration of justice was so evolved , in 
this country as to rule out the need of 
any system of legal aid to the poor; be- 
cause even the lowliest of the low could 
directly and without spending any. money 


reach the highest citadel of justice. Nei- 


ther Hindu law nor Muslim law contem- 
plated taxation by way of court fee or 
Stamp Act nor was there a mercenary 
institution of lawyers. State did spend on 


-the institution of judges. During the time 


of Vikramaditya a Judge of the highest 
court was paid five thousand silver coins 
and was provided with free furnished 
home. There was an evolved law of plead- 
ings very similar to the present one. 


` Jurists of the Stature of Manu, Yagnya- 


valk, Jaimini, Vrahaspati and Narad did 
adorn the legal panorama of this country 
in its golden age of history but the com- 
mon man was not required to spend even 
a pittance for seeking justice. Through 
the village and community Panchayats 
the justice reached the doors of the 
poorest sufferers. 

The Britishers brought with them and 
have left in legacy an expensive system 
of administering legal justice which has 
made the legal aid to poor an obvious 
necessity. However, the provisions per- 
mitting a suit in forma pauperis and sup- 
plying at the expense of the State an 
amicus curiae to a prisoner charged of 
hienous crime, were certainly the poten- 
tial predecessors of the movement which 
has, in course of time assumed today a 
statutory status recognising the felt pres 
sence of a global movement, 
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In India, mainly due to his lone efforts, 
Shri Krishnapal Singh, Law Minister, 
Madhya Pradesh became a pioneer in the 
statutory introduction of this scheme—a 
movement which had already spread out 
in Canada, America, England and in 
many European countries, besides many 
of the States of this country. Hon’ble 
Justice Krishna Iyer and Hon’ble Jus- 
tice Bhagwati and in Madhya Pradesh 
Mr. Naik, have prepared large reports 
for the guidance of this movement. 


The scheme envisages setting up of an 
organisation for providing legal clinics 
for advising the poor in legal matters, a 
machinery to help them prosecute or de- 
fend their legal rights in courts and a 
method to get the claims settled or com- 
promised out of courts so that they may 


be saved from the fury of long drawn. 


out litigations. For that we propose to 
constitute district level and Tahsil level 
legal aid boards and clinics which may in 
course of time ramify into Panchayat 
level boards and clinics. Various States 
in the country have initiated this move- 
ment and the Central Government is 
keen to see it through.. 


For making the movement more broad- 
based my personal views are that— 

(1) The courts should be made to be 
involved in advising the boards to help 
an indigent litigant in suitable deserving 
cases. The Central Board can place cer~ 
tain funds. at the disposal of the presid- 
ing judge of the court from which he 
may draw and pay an amicus” -curiae 
engaged at his instance for a party who 

deserves to be so helped. ; 
(2) The present scheme will be a per- 
manent and recurrent burden on the ex- 
chequer. Hence a trust should be creat- 
ed with a-permanent fund which may 


grow by earning interest. Yearly contri- 


bution of the Government to that fund 
may become negligible in course of 
time. All costs awarded in aided cases 
may form the regular income source of 
the fund.. e a 

(3) The present means: test should -be 
replaced by need-based test and the 
question of granting aid should depend 
upon the means of the man balanced 
against the needed expenses for the case. 
Help should ‘only be contributory- in. the 
sense that it may be given only for filling 
up the gap the rest of the expenses should 
be incurred by the party. ; 

At’ present the ceiling of the income 
and capital is too low, specially when the 
rapid inflation and galloping rise in price 


-ment {is not in conformity ‘with the 
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index keeps out a big chunk of unhappy 
litigants from the perview of legal aid— 
persons who are too well off to qualify 
for legal aid and yet too poor to go it 
alone in a law suit. This is particularly 
so when such a middle class person is con- 
fronted by a Government, a corporation, 
big business house or a large company, 
who are cynically rich and have unlimit- 
ed resources to engage the best talents 
to represent. their case while the poor 
litigant on the other side somehow tries to 
pull on bound within the four walls of 
extreme financial stringency. Is such a 
Situation not a mockery of equality be- 
fore law? 

(4) The panel lawyer of legal aid com- 
mittee should be remunerated at the rates 
slightly lower to the rates at which Gov- 
ernment Pleaders are paid. In civil. cases 
court fee etc. and expenses on affixing 
court fee. stamps on application or affi- 
davits should also be contributed. by the 
Legal Aid Committee. Boa A E 

(5) District and Tahsil Offices an 
board should act only as administrative 
units. Legal aid should be ` provided 
through the members of the bar whose 
panel shall be maintained having in view 
criminal, civil, labour, matrimonial and 
such other specialities, Applicant should 
have ‘choice to select a lawyer from the 
panel. In criminal cases ` amicus curiae 
should be appointed from legal aid panel 
of lawyers maintained in the district. 

(6) In important cases involving funda- 
mental.. questions of constitutional or 
other laws, the legal aid board should 
help a weaker party in getting an advo- 
cate of the Stature of the one appearing 
for the other: side, so that equality in the 
legal battle before the High Court or 
Supreme Court is restored. 

(7) With the advent of legal aid pro- 
gramme all restrictions on the appearance 
of advocates before the various tribunals 
should go as a matter of necessary corol- 
lary. It is hardly justifiable for a demo- 
cratic country, which breathes the Rule 
of Law, to even think of restricting the 
appearance of lawyers before various 
Tribunals, The new Legislations are every 
day circumscribing the jurisdiction of 
ordinary law courts and pouring out re- 
strictions on the appearance .of lawyers 
before various Tribunals, This develop- 
best 
principles of the Rule of Law. Such re- 
strictions on the appearance of lawyers 
were contrived for balancing the rich 
against: the poor e.g. before Industrial 
Tribunals where a poor labourer is pit- 
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ted against a big industrialist,. but. with 
the advent of legal aid programme a re- 
thinking on such restrictions is the need 
of the day—not a rethinking of the type 
recently reported in the papers, of delet~ 
ing that section of Advocates’ Act which 
grants.a right to an advocate to, appear 
for a litigant, but a rethinking in.. the 
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direction of permitting free play .of legal 
assistance in the light of this programme 
because the development of even- that 
law which is administered by the Tribu- 
nals has not remained free from the in- 
tricacies of interpretation shadowed by 
the huge case law which has developed 
and is developing around it every: day, 


we 
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“ACCIDENT COMPENSATION AFTER 
PEARSON”— Edited by David K. 
Allen C. J. Bourn and Jon H. Holyoak, 
Barristers; Published by Sweet & Max- 
well, London, Pages X Plus 262, Price 
£. 9-75, 

This book is a compilation of -papers 


‘delivered at? the conference organised in’ 


1978 by the editors of this book on the 
subject of the Pearson Report soon after 
the Royal Commission on Civil ‘Liability 
and Compensation for personal injury 
chaired by Lord Pearson made their re- 
commendations. Besides the papers read 
at the conference by the experts in their 
respective field, the book also contains a 
lucid introduction by Lord Allen of Ab- 
beydale who was himself a member of 
the Royal Commission, and also a bril- 
liant contribution from P. S. Atiyah,- Pro- 
fessor of English Law, Oxford University 
who was the Chairman of the Confer- 
ence. Press discussions and public con- 
troversy generated in the woke of the 
Pearson Report are reflected in the 
‘papers and contributions incorporated in 
this book, which virtually cover all areas 
of the debate on accident compensation. 
Pearson Report, which, inter alia, focus- 
sed attention on the laws of: tort and 
social security in Great Britain is mainly 
of interest.to the readers in that country. 
Hence the papers and contributions in- 
cluded in this book on the Pearson Re- 
port may be of only marginal interest to 
the readers in India, ETN 





THE CONVEYANCER AND PROPERTY 

. LAWYER: Editors— J. T, Farrand, 
LL.D., Solicitor, 
-Manchester University and J. E. Adams, 

. Solicitor, Professor of Law, Queen 

-~ Mary College, London, Published by 
Sweet & Maxwell Ltd., London, Distri- 
buted in India by M/s. N. M, Tripathi 
‘Private Ltd., Bombay. Pages 1 to XI 
-and 468. Price £. 20-00. 


The Articles contained in this. book: 


deal with a variety of practical difficul- 
ties which a legal practitioner is con- 


Professor of Law at 


fronted with in his professional duty of 
drawing up conveyance or assignment 
deeds for clients and show a way how ‘he 
has to ‘act in such circumstances, Each 
article at the beginning poses some hypo- 
thetical problem and then proceeds to 
Solve it in a lucid manner. The articles 
are thought provoking and interesting. 
Specially articles such as “Compelling 
Sub-purchaser”, Tax avoidance and legal 
personality” are worth reading. The Book 
will be of great help to Lawyers in mak- 
ing themselves more and more practical. 

i —V.V.G. 





SOME ASPECTS OF CRIMINAL PRO- 
CEEDINGS (THIRD EDITION) by 
P. C. Banerjee, Published by Monica 
Banerjee on behalf of Purna Publish- 

. ing House, B-10/261, Central Avenue 
East, Kalyani. Pp. 204. Price Rs. 20. 


The. book under review is a hand-book 
‘relating to procedural law as to Criminal 
Proceedings. Various stages like investi- 
gation of offences, search and seizure, 
cognizance by Courts, trials, appeal and 
revision, bails etc. are discussed | lucidly 
and in easy to understand language. The 
powers of investigating officers and the 
Courts and the rights of the person accus- 
ed of offences are explained at appro- 
priate places, The effects of the changes 
brought about by the new Cr. P. C. of 
1973 are suitably incorporated in this 
edition of the book, Various aspects of 
the law relating to Criminal Procedure 
are arranged under appropriate topics 
‘with cross-references to statutory provi- 
sions. Thus the book is very useful for 
ready reference and as a valuable aid to 
the students of the criminal law. Topical’ 
Index also adds to its utility, The fact 
that the book has entered into third edi- 
tion indicates its success, . 

—Mrs. K.J.K, 





“SUPREME COURT ON BANKING AND 
DEBT LAWS”: In Three Decades: By 
S. N. Gupta, B.A. (Hons:), M.A. (Econ.), 
MLA. (Pol, Sc.) LL.B. (Cal), Advocate: 
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- Published by Commercial Law Publica- 
- tions, 157-E, Kamala Nagar, Delhi— 
` 110007, Pages 75 Plus 502, Price Rs. 125. 

The Book under review is a digest of 
the Supremé Court decisions for the last 
30 years on Banking and Debt Laws, In 
all 246 cases of the Supreme Court are 
included in the book. The author has first 


given the brief facts of each case and. 


then follows the law point decided under 
the appropriate statutory headings. The 
cases. are arranged chronologically. The 
Subject Index arranged statutewise is 
useful in tracing the case under appro- 
priate statute. The: Book will be of help 
to: thoes Peang in commercial law. 
—Mrs. K.J.K. 
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BANK DOCUMENTATION AND EX- 
ECUTION: By R. K. Narula of the 
Northern India Banks 
‘College, New Delhi. Published by UDH 
Publishers, 4076/78, Nai Sarak Delhi. 
Price Rs. 45. Pp. 8 Plus 347, 
Consequent to the nationalisation of 

commercial banks, the role of commercial 

banks, in the matter of national economy, 
has undergone a significant change. Be- 
cause of the proliferation of banking ser- 
vices the thematic objective behind 
nationalisation, the inculcation of the 
habit of banking among the masses, has 
been extensively achieved. Even the 
commercial banks have now realised to 
a greater extent that they have a promi- 
nent role in the development and fur- 
therance of the national economy, that 
they are no longer monopolistic pasteurs 
of the rich businessmen and industrialists 
but are the custodians, treasurers and 
trustees of the public funds. It would be 
no exageration to say that the banks are 
no longer mere financial institutions but 
are social institutions as well. The Bank- 
ers have therefore an important role to 
play in a developing country as ours. 
One is glad to note that the banks are 
also endeavouring to live up to their new 
role. Bank credit is thus now available 
to persons who have been denied it over 
the years. The diversification of advances 
portfolios had made it necessary for 
banks to strengthen their systems of con- 
trol over advances. For that they have 
had to innovate the documentation neces- 
sary for making new types of advances 
and loans. Banking practices in this re- 
gard have over the years changed in de- 
tails but never in principle. But the diver- 
sification of thelr role has made it 
necessary to effect changes in the docu- 
mentation and execution of their activi- 
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ties. In these circumstances Shri Narula’s 
book which is a ‘practical guidelines for 
loans and advances’ is a most welcome 
addition to literature on Banking, Bank- 
ers and Customers. It would help- not 
Only those who seek loans and advances: 
from banks but also those who have to 
process the lending. It is a concise and- 
compact storehouse of knowledge expect- 
ed of Bank Officers in relation to lending. 
by the banks against certain papers 
executed by the borrowers. Documents 
are of great importance to the banks as 
they: assume primary evidence to -the 
banks in their disputes with, and between 
parties to the advances, All. the .docu- 
ments necessary for establishing -legal 
relationship between the lender and the 
borrowers require some formalities to be 
completed without which the resulting 
documents do not have any evidentiary 
value. There are also other documents 
which are required to be prepared and 
filed by the Bank Officers under the pro~ 
visions of various Acts. Information 
about them is collected herein under one 
cover in a neat and clear presentation. l 
The author has divided the subject in 

ten chapters, having most apt and indi- 
cative headings and three appendices con- 
taining leading cases, Bankers Books 
Evidence Act and the relevant provisions 
of Code of Civil Procedure, along with 
specimens of forms of financial instru- 
ments, respectively. The work, which is 
aptly titled as a practical guidelines for 
loans and advances would certainly be 
very useful to bankers in the discharge 
of their duties. It would also give an in- 
sight to customers of banks in the work- 
ings of banks. | 

A.G.T, 





MODERN LEGAL STUDIES: MORT- 
GAGES, By Paul B. Fairest, M.A., 
LL.B. Dean & Professor of Law Uni- 
versity of Hull: Second Edition, 1980. 
Published by Sweet & Maxwell, Lon- 
don. Pages xvii Plus 157. Price £, 6.50. 


This is the second edition of the. 
Author’s monograph on Mortgages in the 
Modern Legal Studies series written 
mainly for students of law in Universi- 
ties, Polytechnics and other Institutions 
of higher education. It provides an out- 
line of the modern law of mortgages in 
the U. K. and presents a picture of the 
modern mortgage relationship, with par- 
ticular emphasis on those areas of the 
law where modern conditions have led 
to continuing development. In the present. 
new edition the author has taken. note of 


1981 
the Consumer Credit Act, 1974 in a new- 


ly. introduced Chapter (Chapter V) deal-. 


ing with the effects and changes brought . 
about by this Act. The important case 
law on the subject developed . after the 
publication of the earlier . edition: has 


been duly incorporated in this cae 


edition of the book. - . 


After discussing the nature and forma 
of mortgages in the first two chapters of 
the book, the author has in subsequent, 
Chapters dealt with the protection of the 
Equity of Redemption, Investigation- `of 
Title by the Mortgagee, the effect of the 
Consumer Credit Act, 1974 and Rights 


and Remedies of a Mortgagee. In the last 


two chapters, other matters incidental ‘to 
the mortgage relationship and priority of 


mortgages on unregistered and registered 
land have been considered briefly but 
succinctly. 


Besides the usual Table of Cases and 


Table of Statutes, there is also an ex- . 


haustive Index to facilitate ready refer- 
ence, 





U.S.D. 
“COMMENTARIES ON INDUSTRIAL 
DISPUTES ACT, 1947 (ACT 14: OF 


1947)”: Volume II By Puspa May Das 
Gupta, M.A., LL.B., Advocate, Lecturer, 
Surendra Nath Law Collége, Calcutta: 
Published by N. C. Bhattacharya, Ad- 
vocate, Calcutta, Pages XVI plus 333 


plus 304 plus 120 plus 42. Price Rs. 
65.00. | | 
‘This is the second volume of the 


author’s Commentaries on the Industrial 
Disputes Act (14 of 1947). The earlier 
Volume (Vol, I) published in 1977 (re- 
viewed in AIR . Journal, March 1978) 


covered Sections 1 to 18 of the Act. In- 


this second Volume the author has ex- 
haustively dealt with the remaining sec- 
tions viz. Sections 19 to 40 (including 
Schedules I to IV). The book contains the 
text of each section and a detailed com- 
mentary thereon bringing out the up-to- 
date case law on each topic.. Thereafter 
the author has incorporated the Central 
and State Rules on the subject such as 
The Industrial Tribunal (Procedure) 
Rules, 1949. The. Industrial - 


Industrial Disputes (Central) Rules, 1957 
(framed under S. 38 of the Industrial 
Disputes Act, 1947). Then follow the In- 
dustrial Disputes Rules framed by the 
various States viz. West Bengal, A. P., 
Punjab, Tamil Nadu, Bihar and Orissa. 
The Book also contains the text .of the 
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ing staff in the Faculty of Law, 


Tribunal 
(Central Procedure) Rules, 1954, and The 


PVULURE Di. 


Industrial Relations Bill, 1978 (proposed 
legislation) ‘and an Addendum bringing 
out the latest. case law bearing - on Sec- 
tions 1. to 18 of the -Industrial. Disputes 
Act, 1947 which could not, be included 
in Volume I of this: book. The «book . also. 
includes a useful Index for both. ol- 
umes I and IL ee 


his Comments on each of the sec- 

ae pe author has given the legislative 
history and subsequent developments cit- 
ing the case law profusely. This facili- 
tates a proper understanding of the 
object and scope of the statutory. provi- 


sions. The: book would therefore be. 


quite helpful not-only_to the students -of <.. 
industrial law but also to the industrial- ~~ 
ists and industrial organisations, a Gs 

~~ U.S.D. 


CASTE RESERVATION IN INDIA: LAW 
AND THE CONSTITUTION. By G. P. 
Verma, Foreword by Chief Justice 
Satish Chandra, of Uttar Pradesh High 
Court, Published by Chugh _ Publica- 
tions 2, Strachey.. Road, ~ Allahabad. 
Price Rs. 50. Pages xvi plus 164, 

`- For the last several years a contro- 

versy is raging..in India about. reservation 

of posts on the basis of caste: in public 

employment. Those who are affected 
argue that the Indian Constitution gua- -~— — 
rantees equality of opportunity.for all citi- 

zens in matters relating to.employment. 

They do recognise the necessity of pro- 

moting the interests of the under-devel- 

oped strata of the society, but they feel 
that it should not be at the cost of others. 

The problem is no doubt. complex. 7 


Mr. G. P. Verma, who is on.the teach- 

Univer- -~ 

sity of Allahabad and- whose field of | 
study is Constitutional Law aid Inter- ` 
national Law, ‘has, in the book under re- `: - 
view, made an attempt to critically ~- 
examine the various issues involved -~< 
within the framework of the Constitu- 
tion, the policy of the States of distribu- 
tive justice, recommendations of various 
Commissions to investigate the‘ctnditions ~~ 
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‘of backward classes; judicial endeavour 
-in evolvirig ‘various‘testa of identification, 


quantum of reservation and evils of 

casteism. In the last- chapter the author . 

has suggested some measures for imme- w- 

diate implementation to streamline the . 

reservation policy with a view to striking — 

a reasonable balance. between the con- .. 

flicting. interests, © 2 
In the opinion of Chief Justice - Satish 


Chandra of Uttar Pradesh ‘High Court, ~ 


*, 
ao 
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“who.wrote the Foreword to the book “the 


‘author has treated the various’aspects of 
-the subject.in an analytical and well 
Classified manner,” 


mE 


- Thè book should prove useful to the 
‘members of. the - judiciary, dee niators and: 


he general ea 
, S. V.M 


-WHAT - ‘EVERY’ «= TAX-PAYER 

‘SHOULD KNOW ABOUT. INCOME- 

- TAX. (2) HOW SALARIED. EMPLO- 

-YEES CAN SAVE INCOME-TAX: By 

“R. N. Lakhotia. Published by Asha 

. -Publication House, 1-A, Love Lock 

Place, Calcutta-19: Pp. xxii plus 416 

> and XVII plus 306: Price at Rs. 45 and 

` Ras 60. respectively. 

‘In the words of a well known legal 
luminary “the Taxation Law has become 
tortuously complicated and the prolifera- 
tion of\the tax machinery has.become a 
negative feature of the whole exercise. 
-Tax Statutes are elaborate to the point 


= * 





of complexity and detailed to the point ‘of 


unintelligibility”. Whether you are a busi- 
nessman or a professional knowledge of 
tax is essential to you for your survival. 
Taxation Laws are ever growing and fast 


` changing, It is extremely difficult for one 


„to-date in his or her knowledge with the 


‘ K 
$ 


- S 


. whether.they be professionals, 
‘72 tives, businessmen 


to survive in these days unless one is up- 


frequent amendments, clarification etc, 
etc, in the tax statutes. These. two books 
by an expert are an intelligent. attempt 


_ to ‘acquaint you with your duties as tax. 


payers/assessees not overlooking the di- 
verse deductions and- “exemptions allow- 


able in the matter of arriving at their . 


taxable Income. 


In spite of the usual and frequent gov- 
ernment announcements about tax sim- 


'plifications the tax law is becoming more 


and more complicated day by day. That 
is why expert and intelligibly expressed 


' guidance is needed in claiming the vari- 
- ous exemptions, 


concessions and tax 
relief’s granted to all types of assessees 
execu- 
or industrialists. 
+ These two companion volumes produce 
„an impressive study and analysis of I-T, 
1 Act for the ‘benefit of all types of asses- 


-“TBees. They present in a simple and easy< 


.. to-understand language what every as- 


- +x.gessee should know about their tax obli- 


gations, Of the two volumes first is so to 
‘say ‘a book of knowledge’ about income- 


es ~ak and its implementation, divided into 


IvParts, KX Chapters and Il-Appen- 


TS idee: Appendix I deals with calculation 


w 





of-tax and Appendix II reproduces the 


. BOOKS Meviewea 


fi, L Dee 


main amendments made in the Income- 
tax Act by the Finance (No. 2) Act, 1980. 
The other volume deals with taxation of 
all salaried employees, both in the pri- 
vate and the public sector. It is divided 
into XXIII Chapters. While Ch. I speaks 
of-preliminary facts about ‘taxation of 
salaries, the last chapter thereof. notes 
the main changes affecting salaried _em- 
ployees made by the Finance (No.2) ‘Act, 


1880. Subject-Index forms the only Ap- 


pendix to the book. Behind these two 


‘“multi-splendoured volumes- lies ~ the tal- 


ent, initiative and vision of their author 
who ‘was once a member of the Tax De- 


partment. 


The method adopted in explaining thè 
implications and the application of- - the 
verbose provisions of the Tax Act should 
make them equally valuable to legal 
practitioners along with the assessees, . 


All types of assessees are. sure to. find 


‘these two volumes as essential as stand- 


ard. legal services, which would. save 
them the trouble of searching and forag- 
ing through the highly artificial drafting 
of the tax laws, for a correct understand- 
ing of their duties and liabilities under 
Income-tax Act. Most useful books for- 
all types of assessees enabling them to 
save income-tax, without’ appearing to 
avoiding the same and also for the em- 
ployers, companies and corporations, 
firms and associations, as well, as tax- 
consultants and advisers, The two vol- 
umes are imposing yet unpretentious por- . 
tals of the- Income-tax Law, -> 

A.G.T, 


“HOW TO ‘SAVE MONEY ON WEALTH 
TAX” (4TH EDITION) by R. N. Lakho- 
tia, M. Com., LL.B. Advocate, publish- 
ed by Asha Publishing House, Calcutta, 
Pages .(xvi) plus 254. Price Rs. 45.00. 

-* This is the 4th edition of this book 

which has. already acqiured considerable 

popularity. The fact that this fourth edi- 
tlon is being published within less than 

a year Since the publication of the pre- 

vious edition is sufficiently indicative - of 

its popular appeal. Shri Lakhotia, the 

author of this book has to his credit a 

number of books on Tax Laws such ag 

“How to Save Money on Income-tax by 

Tax Planning”; “How to combat Income- 

tax Raids etc.”; “What Every Tax Payer 

should know about Income-tax” and so 
on, and all of them have, by and large, 
been well received, 


The book under review as its title indi- 
cates, explains how an assessee can save 


p 





‘quired experience as I.T.O. 
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money on wealth tax by understanding 


the implications of exemptions and de- 
ductions permissible under the Wealth 


Tax -Act and by proper planning, Al- 


though the book is not a conventional 


-section-by-section commentary on the 
‘Wealth Tax Act, yet it contains'a detailed 
‘discussion of almost all the important 


provisions. of the’ Act, while . elucidating 


chow it is possible for an assessee to savée 


on tax. It is well settled that a tax payer 


_ has å right to plan his affairs so that he 
-mught be liable for the least amount of 


tax and such planning involves neither a 
‘taint of TODDI nor a vestige of il- 


‘ legality. ` 


The book has beet written in an easy- 
‘to-understand style and bears an unmis- 
takable stamp of having been written 
by an expert and the author undoubted- 
ly possesses this qualification, having ac- 
for some 
years and a Tax Consultant of repute for 


“A number of- years, 


` The book explains to the tax payer all 


the remedies and methods whereby he. 


can save a substantial amount of money 
on the wealth tax. It incorporates the 
amendments made by the Finance (No, 2) 
Act, 1980 and all the relevant case law on 
the subject. The book will be found to be 
of great help to all individuals and 
H.U.Fs. likely to be subject to the pay- 
ment of wéalth tax as also to professional 
people like lawyers, Chartered Account- 
ants and business executives. ° 


= The good get-up of the book has how- 


ever been marred to some extent by a 


few spelling and other errors which have 
crept in, perhaps, inadvertently, due to 
the rush involved in bringing out a new 
edition within a few months of the publi- 
cation of the previous edition. 





INDIAN PRESS LAWS: By Baddepudi 
Radhakrishnamurti, Second Edition. 
Published by India Law House, 5-43- 


12, Brodiepet, Guntur. Price Rs. 48, 


Pages xxiv plus 360. 


The: Indian Constitution guarantees 
freedom of speech and expression to all 


. citizens. A citizen has also duties imposed 


upon him. Rights and privileges go tox 

gether with duties and responsibilities, 
Freedom of the press is a must for a 

developing democracy. This does not 


-mean that it can assert absolute freedom 
at all times and in all circumstances, 


without correlative obligations and re- 
sponsibilities, The Press has always th9 
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USD, _ 


tent remammmma 


‘Journal 33 


rancour or malice and in the interest | of 
the general public and not for gratifying 
personal feelings or whims, 

The author, in the book, has dealt with 
journalism and the allied ` topics, With 
particular reference to the freedom _ of 
speech and expression, with Statutes and 
decided cases, Indian and foreign. ` 

The ‘author mentions the- salient fea- 
tures in the Indian Constitution concern- 
ing fundamental -rights, freedom of 
speech; as also powers of the Parliament 
to amend the Constitution,- rights and ob- 
ligations of the citizens;-importance of 
journalism in particular and the mass 
communication system in general... He 
also gives information about the.. liter 
national Press Institute, © News Agencies 
and associations, x 


Reasonable restrictions on Teon of 


speech and expression are also mentioned 
in the book, which relate to -the sov- 


. ereignty and integrity of India, the secu- 


rity of the State, friendiy relations with 
foreign States, public order, decency or 
morality and in relation to contempt of 
court, defamation and incitement to an 
offence, 

Various acts concerning the journalists 
are also given in the book, 

The first edition of the book was ac- 
claimed as the “Journalists” Bible”. This- 
second editiori, with statutory changes 
and case laws made -up-to-date, will also 
be found useful by journalists, legisla- 
tors, politicians, lawyers, judges and by 
the students of journalism, ; 

SVM. 





COMPENSATION — CLAIMS (THIRD 
EDITION)— By G. S. Gupta, Advocate. 
Published by G. Sundaram, South India 
Book House, Ongole. Pp. 346 plus 10 
The book under review deals with 

compensation claims, The law. in regard 

to claims for compensation ‘under the 

Motor Vehicles Act, Indian Rail- 

ways Act, Workmen’s Compensation 

Act and Fatal Accidents Act has ‘been - 

very clearly and exhaustively dealt with 

by the author in this third edition. This 
book is the complete encyclopedia com- 
prising every aspect of a compensation 
claim under the above mentioned four 

Acts, This edition has been substantially 

revised. All the important decisions have 

been incorporated in the relevant places, 
and the book is brought up.to date. The 
opinions of some of the High Courts - 








34 Journal 


regarding the proof of the negligence 
have been discussed at length in the 
second chapter. This book will indeed be 
very useful to the members of Bar, 
Bench and the general public and spe- 
cially. to the insurance companies, | 
Mrs. K.J.K. 





A. STUDY OF THE HINDU MARRIAGE 
. ACT, 1955 (as amended up-to-date with 
_State and High Court Rules), 1980. By 
_Dr. Tahir Mahmood; LL.M., Ph.D. 
. Published by Law Book Company, Sar- 
dar. Patel Marg, Allahabad. Pages xviii 

plus. 321. Price Rs. 45. U. K. &. 4, 

U.S.A. $11. 

This is a part of the voluminous work 
of. the author on the subject which is 
shortly going to be published. Since the 
subject dealt with in this volume was 
considered of great importance it was 
thought fit to bring it out in a separate 
volume. 

The book is designed to cater the needs 
of those who wants’ to know the Hindu 
matrimonial law. The students of law, 
legal practitioners, law teachers, social 
workers and others who want to know 
complete details of the present Hindu law 
of marriage and divorce would find here- 
in what they must know ‘of the subject. 

The book gives the historical back- 
ground of the Act and its subsequent 
developments, Then it gives an exhaustive 
section-wise commentary on the entire 
Act.cAt the end of the book are given 


threé appendices. The first one gives mar- 


riage registration rules framed by the 
- State Governments, the second one re- 
produces with .annotations the ` rules 
framed under the Act by the various High 
Courts, and the third one contains such 
legislative enactments as are explanatory 
or supplementary to the Hindu Marriage 
Act. The case law included is quite com- 
prehensive, 


` The book woii be 1 a valuable addition 


to the library of lawyers, students and. 


institutions teaching law. 
L.K.K. 





SARJOO PRASAD’S COMMENTARIES 


ON ESSENTIAL COMMODITIES ACT — 


(10 OF 1955) AS AMENDED UP-TO- 
DATE WITH CENTRAL CONTROL 
ORDERS THEREUNDER: Revised 
Justice H. L. Capoor, Justice D. D Seth 
and Jagdishlal, B.A., LL.B., 4th Edition 
1980. Published by Law Publishers, 
Allahabad. Pages Lxii plus 932. Price 
Rs. 130.00. 
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This is the 4th edition of this book, the 
earlier editions of which have already . 
achieved considerable popularity. In fact, 
this book can truly be described as an en~- 
cyclopaedic work on the law relating to 
Essential ‘Commodities in India. It con- 
tains lucid commentaries with up-to-date 
case law and amendments, on the Es- 
sential Commodities Act, 1955 along with 
all the Central Control Orders including 
amendment orders thereto numbering 
‘159 besides those incorporated in the.sup- 
plement, The revising authors have also 
included in this edition the text f the 
recently passed legislation viz. The Pre-. 
vention of Black Marketing and. Main- 
tenance of Supplies of Essential Commo- 
dities Act (7 of 1980) which is said to have 
“strengthened the hands of the States to 
deal more effectively with the irregulari- 
ties in regard to the handling of the 
essential commodities from the stage of 
manufacture right up te their sale.” At 
the same time the enactment safeguards 
the interests of honest dealers, consumers 
and the public at large. In the fitness of 
things, therefore, this Act has been right- 
ly included in this book. 


As stated by the revising authors, the 
Central Control Orders are the backbone 
of the Essential Commodities Act. There- 
fore these orders (covering about 600 
pages) which constitute an important 
part of this book have been brought up- 
to-date and new orders issued since the 
publication of the previous edition have 
also been incorporated in this book. .: 

The Table of repealed orders made by 
the Central Government, the Table of 
Cases and an exhaustive Index have en- 
hanced the usefulness of this book. There 
can be no doubt that the present edition 
like its predecessors will receive the 
warm welcome and patronage at the 


- hands of the legal profession, judiciary, | 


police, Government departments and 
public in general. 


U.S.D. 


THEORY AND PRACTICE OF VALUA- 
TION— By A. K. Mitra, B.Sc, F.LY. 
Published by B, C. DE, for Eastern 
Law House Private Ltd., 54, Ganesh 
Chunder Avenue, Calcutta 700013. 
Pp. 23 plus 5184. Price Rs. 85. 

The book under review is intended to 
serve as a guide to a man of property -to 
enable him to plan his affairs to the best 
of his advantages acting within the legal 
limitations. The various methods to 
evaluate real properties, undeveloped 
properties, properties in nature of invest- 
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ments have beer discussed in full length 
by author. Author has explained fully 


the dual interest of lessors and lessees in . 


chapter ‘Lease-hold interests’ while in 
chapter ‘Selection of measuring unit’ 
author has- discussed the most advantage- 
ous manner of disposition, The chapter 
containing judgments of High Courts and 


the Supreme Court have increased the 
mathematical 


litility ‘of. the book. The 
Tables appended are also of great utility. 

The book will be of practical use to 
hoth the man of property and the valuers 
handling the various problems - about 
valuation: Thus in view of the practical 
importance the book is a must for all 


- concerned. 
Mrs. K.J.K. 


COMMERCIAL REFERENCE: By K. 
Venkoba Rao, M.L., Advocate. Pub- 
lished by Eastern Law House, Calcutta, 
1980. Pages 143 plus 1506. Price Rs. 135, 
£. 10, $. 20. 

This is probably the first handy book in 
a convenient form on commercial law. In 
this book a busy lawyer can lay his 
finger on a judicial precedent with abso- 


lute accuracy and without loss of time. 


and energy. The Commercial Law is a 
constantly developing one and therefore 
it needs to be treated in a rational man- 
ner and in a language which can be 
easily understood. This work fulfils both 
these requirements in a marvelous man- 
ner. The doctrine of judicial precedents 
which is followed in India as in many 
other countries, has a very vast field and 
-the task of finding a judicial precedent 
from the plethora of decided cases is not 
an easy one, but the hunting process for 
the required case has been simplified by 
the author, through judicious use of sec- 
tions, sub-sections, headings, sub-head- 


ings etc. and the essence of law for each. 


statute or of the common law. Thus mak- 
ing many ambiguous points perfectly 
clear. 

The author has referred to most of the 
Indian law journals which has enhanced 
the utility of the book to those lawyers 
who have access to State Law Journals 
only. 

The learned author has taken every 
care to see that the work is made most 
useful to busy lawyers, company execu- 
tives or the Govt. officials while dealing 
with commercial matters and the law in- 
volved therein. The book is a marvel in 
the realm of Commercial Law. 

L.K.K. 
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NEGOTIABLE INSTRUMENTS: 1980- 
Edition by Dr. Avtar Singh, B. Com. 
LL, M., LL, D. (Lucknow), Reader im 
Law, Lucknow University, Published 
by Eastern Book Company, 34 Lal-- 
bàgh, Lucknow, Pages XXXIII+ 2838: 
Price Rs, 35.00, 


Negotiable Instruments now occupy. a 
vast field, almost in every walk of life,’ 
Negotiable Instruments. Act, 1881 is a 
codified law and incorporates mostly’ the 
principles of English Common Law re- | 
lating to negotiable Instruments: which `. 
were codified there in the Bills of Ex- ` 
change Act, 1881. Negotiable Instru- 
ments constitute an exception to the legal 
maxim “nemodat quod’ non-habet”. eo 


Dr, Avtar Singh, the author. has num. 
ber of books to his credit on Commercial. 
and Mercantile Law. Needless to men- 
tion that the author is a well known. au- 
thority on the subject. The book under 
review is a valuable addition to the ex- 
isting literature on the subject, The 
Author has presented the subject in a 
somewhat unorthodox manner, in the 
sense that it is not a typical section-wise 
commentary on the provisions of the Act. 
It is a commentary with distinctive uni-— 
que features. The book presents an in- 
tegrated study of the subject. The pro- 
visions of the Act and: Chapters are 
logically arranged in a sequence in which’ 
they are more naturally related. How- 
ever, the provisions of the Act have also 
been reproduced in their original version 
and in the sequence given in the Act. 
The clarity and simplicity of language 
has resulted in the création of a lucid 
and handy Text Book.. Author has made 
a sincere: effort to illustrate the text of 
the Act’ with decided cases. Though 
Indian Cases are prominently cited fre- 
quent use has been made of foreign deci- 
sions on points and principles of uni- 
form nature. 

The unique feature of this book is to 
be found in Contents, which are given. 
Chapter-wise and also section-wise as 
under the Act, which provides facility 
for ready reference: The exhaustive 
Table of cases and alphabetical subject 
index are other useful features of the 
book, 


En The book is of mu value to students 


“and is equally valuable and useful to 

duawyers, Bankers, Merchants, Business- 

ge Financers. and to every one concer- 
with the subject, 

á V, C, D: 
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‘INDUSTRIAL DISPUTES ACT 1947: 
_ Fifth Edition 1980, By - Kripa Dayal 
‘Shrivastava, Advocate, Published by 
Eastern- Book Company, Law Publi- 
a shers and Book Sellers. 34, Lalbagh 
~“Bucknow, Pp. 40+1230. Price Rs, 140/-. 


The book under review is an exhaus- 

tive. commentary on the Industrial Dis- 
putes Act,- The book deals with various 
chapters. of overwhelming importance 
relating to Industrial Disputes. It has en- 
tered into 5th Edition. which in itself 
speaks about its success and quality. 
"Because of the developing concept of 
social justice, industrial law has under- 
gone fast changes. as is reflected in vari- 
ous recent decisions of Supreme Court 
and High Courts. 
from the Supreme Court iL e, Bangalore 
Water Supply and Sewerage Board case, 
A. I. R. 1978 SC 548 widening the con- 
cept- -of Industry has been discussed at 
its full length’ The author has taken 
special: care to include all latest judicial 
decisions of importance the commentary 
under each section is divided in appro- 
priate synopsis heads, 

The text of the Act is up-to-date and 
the state Amendments are also given. 
The appendix to the book includes all 
the State Rules. This will be found of 
great utility, Subject Index is also exha- 
ustive, The printing and get up of the 


book is good. The book will prove to be - 


of immense utility to Judges, lawyers, 

students, labour welfare officers and ex- 

ecutives working in*Industrial concerns. . 

_ Mrs. K, J.K, 

HOW TO COMBAT INCOME-TAX 

RAIDS, SEARCHES AND SEIZURES 

-— 4TH EDITION; 1980-81.— By R, N. 

_ + Lakhotia. Published by Asha Publish- 

-ing House, Caleutta-19, Pp. xii plus 212. 
‘Price Rs. 45. ` 


In its efforts to combat and contend 
with smuggling activities and unearth ill- 
earned and ill-gotten moneys, the Gov- 
ernment is devising means, civil as well 
as criminal, to check and boldly meet the 
challenge of the blackmarketeers and 
anti-social elements in our midst. One 
such means devised is inclusion of search 





and seizure procedures in the tax status.. 


tes. Our Constitution guarantees right ta 
property and our Penal Code confers on 
individuals right of private defence in as- 
saults and raids on one’s property to 


certain extents. In this view of the mat-- 


ter, in order that the assessees may not 
suffer undue hardships and will be able 
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An important ruling © 


A.I. R. 


to protect their property from being 
forcibly taken away from them by ac- 
quainting them with their legal and 
equitable rights in case their premises are 
raided by Tax Authorities this book has 
been devised. It describes the precise ex- 
tent and ambit of assessee’s rights in 
avoiding searches and seizures of their 
property by the Tax Authorities. It is 
written by an expert on-the subject of 
Income-tax, which explains in language 
at once lucid and clear how to combat 
income-tax raids and indicates the re- 
medies available to tax payers in searches 
and seizures by Income-tax Authorities. 
It also explains how to tackle income-tax 
survey of premises and offices and how 
to avoid legally penalty proceedings and 
above all how to plan within the four 
corners of the I-T. and W.-T. statutes 
tax liabilities under those Acts. The fact 
that within a short span of six years this 
dissertation has run into 4 editions highly 
Speaks of its quality, necessity and uti- 


‘lity. In fine it is a compendium of infor- 


mation on avoiding of tax raids by plan- 

ning and meeting tax liabilities and to 

save income-tax by fair and legal means, 

It is a book of real practical utility for all 

kinds of tax-payers. - 
\ A.G:T, 

PLAINTS: (CONTAINING PRINCIPLES 
OF PLEADING WITH MODEL FORMS 
OF PLAINTS- AND MAJOR PETI- 
TIONS}: SECOND EDITION, 1980, By 
A. B. Majumdar, M.A., LL.B., Advocate, 
Calcutta High Court. Published by 
B. C. De for Eastern Law House, Cal- ` 
cutta. Pages 28 plus 504. Price Rs. 118, 
&. 10, $ 20, | 


The words “plaint” and “complaint” 
are synonymous. They convey the feeling 
of aggrievedness of a party. Presently the 
word “plaint” is used in the Civil Courts 
and “complaint” in the Criminal Courts. 


O. 6, R. 1 of C.P.C. defines pleading as 
a plaint or written statement, This writ- 
ten statement of facts and the grievance 
has got-to be accurate and to the point 
giving no scope for ambiguity. This forms 


the first step in pursuing a suit in the law 


Court, . 
The drafting of a plaint is a very im- 


' portant matter in the processing of a case. 


A junior lawyer or even a senior lawyer 
would be required to face difficulties in 
proper construction of a plaint which is 
the basis of further pleadings in a Court. 
This book would be found of great help 
in this regard. As many as 308 model 
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plaints and 134 models of major. peti- 
tions suitable for any occasion for filing 
a--suit have been incorporated in this 
book, which would be of great assistance 
to the lawyers. The author has also 
shown how a slight alteration of a form 
can well serve one his purpose different 
from the one for which the form is ap- 

parently written. a 
This book covers the subject exhaus- 
tively and explains minutest intricacies 
about plaints. The work is specially of 
great value to all practising lawyers. 
i L.K.K. 


SAHA’S CRIMINAL REFERENCE (SE- 
. COND EDITION): By A. N. Saha, 
B.Sc., LL.B. Published by (Mrs.) R. De, 
for De books of 9, Creek Row, Cal- 
` cutta-700013. Pages 32 plus 1099. Price 
Rs. 110. ‘a. * 
The book under review is a Digest of 
Cases on. Criminal Law. The case-law 


under various statutes is arranged alpha- 
betically ‘according to the respective. 


- Statutes and Section-wise. The author 
has discussed the constitutional princi- 
ples of Criminal Liability, General Prin- 
ciples of Criminal Prosecution, Arms Act, 
1959, Army Act, 1950, Copyright Act, 
1957; The Foreigners Act, 1946; Preven- 
tion of Food Adulteration Act, 1955; Pro- 
hibition Law and Suppression of Immo- 
ral Traffic in Women and Girls Act, 1956. 
At appropriate places the author has also 
given indication that the concerned cases 
required the review. ‘Glossary and Ad- 
denda are drawn up-to-date. a 
Thus. the book will be very useful to 
practising lawyers and all-those who are 
concerned with the subject, for ready and 

just reference, g 
i Mrs, K.J.K, 





tar 


Books Reviewed 


Journal 37 


NANDPS CIVIL READY REFERENCER. 
‘SECOND EDITION: By A. K. Nandi, 
Foreword. by Mr. Justice Chittatosh 
. Mookerjee of Calcutta High Court. 
Published by Eastern Law House Pvt. 
Ltd. 54 Ganesh Chunder Avenue, Cal- 
_cutta, 700013. Price Rs.- 180 Pages 1049. 


Coverage of up-to-date case law is a 
must for every busy lawyer-and also the 
Judge. This coverage must contain. law 
points with appropriate case law. This is 
the crux of the matter which has been 
provided by Mr. A. K. Nandi of the West 
Bengal Higher Judicial Service, author 
of Code of Criminal Procedure and Indian 
Evidence Act, in his book under review. 


The first edition of the book was pub- 
lished in 1976. In the second edition the 
author has added new decisions of the 
various High Courts and the Supreme 
Court, made addition of a few more sub- 
jects, and given detailed treatment to the 
subjects, 


Under 38 subjects, the author has given 
the law point and quoted the cases. At 
the end is an exhaustive index arranged 
subject-wise to facilitate easy reference. 


In the Foreword: Mr. Justice Chittatosh 
Mookerjee of the Calcutta High Court 
observes: “Sri Nandi has been eminently 
successful in his endeavour to make a 
fairly exhaustive collection of notable 
judicial precedents on the various aspects 


Sri Nandi’s book, which contains coverage 
of the up-to-date case law would be: of 
immense help to the lawyers and judges 
in promptly obtaining references to the 
relevant case law”. 
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The Late Mr. M. C. Chagla, Ex-Chief Justice, Bombay High Court 


We record our deep sense of sorrow at the sad demise of Ex-Chief Justice 
of Bombay High Court Mr. M. C. Chagla on 9-2-1981. He was a man of deep 
faith in his country and conviction in the qualities it should represent, a great 
educationist, a distinguished diplomat, an outstanding judge and lawyer, a 
champion of human cause.- Secular to the core, he was never sway- 

‘ed by considerations of caste or creed, race or religion in dispensing justice 


even handedly. 


His commitment to fundamental freedom was complete 


his opposition to authoritarianism of any kind was total. In him the country 
has lost a saviour of democracy and the void ¢reated by his demise is hard 
to be filled up, if at all. We offer our deep sympathies and condolences to 
the members of his family and conclude with a prayer to God Almighty to 
grant them courage to bear their irreparable loss with courage & fortitude. 


MAY THE SOUL OF THE DEAR DEPARTED SAVANT ‘REST IN 


ETERNAL PEACE. 





March 1980 and appointed Judge of the Supreme Co 
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The Hon'ble Mr. Justice 
A. VARADARAJAN, 
Judgs, Supreme Covert. 


‘Born on 17.8.1920 in a Scheduled 
Caste family at Jolarpettai in Taluk 
Tirupattur District North Arcot, Tamil 
Nadu. Obtained his B.A. degree from 
Loyola Oollege, Madras in 1941 and his 
B.L. degree in 1943 from the Law 
College, Madras. Was apprentice for one 
year in the Chambers of Mr. V. Raja. 
gopalachari. Enrolled as an advocate in 
August 1944. Became s Judge of the High 
Court of Madras in February 1973. He 
wag Judicial Member of the Committee for 
Examination of the jurisdiction of Civil 
and Criminal Courts in Tamil Nadu. His 
report, is being implemented by opening 
of several Courts from time to time. He 
is the first member of scheduled caste 
appointed as Judge in the Madras High 
Court and also in the Supreme Court. 
He is the first Judicial Officer who has 
worked for over 31 years cuccessively 
as District Mynsif, Subordinate Judge, 
District Judge and High Court Judge to 
be elevated to the Supreme Court of 
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The Hon'ble Mr. Justice 
BAHARUL ISLAM, 
Judge, Supreme Court. 

Born on 1.3.1918 in village Udiang, 
District Kamrop, Assam. He had a 
brilliant academic career and was a 
recipient of competitive Scholarship.. 
Passed M.A. and LL. B. from the 
Aligarh Muslim University in 1946. 
Enrolled as a pleader under the Cal- 
cutta High- Court and joined Bar at 
Gauhati in December 1947 and enrolled 
as an advocate of the Assam High Court 
in 1951. Enrolled as an advocate of the 
Supreme Court in 1958 and practised 
from 1962 to January 1972 when he 
was appointed a Judge of the High 
Court of Assam and Nagaland. He was 
a member of the Executive Council 
of the Gauhati University -for two 
terms and a member of the Dibrugarh 
University for one.term. Was elected 
member of the Raiya Sabha in 1962 
and again in 1968 but resigned in 
January 1972 on his appointment as a 
Judge. He was acting Chief Justice of 
Gauhati High Court from April 1978 to 
July 1978 and thereafter was appointed 
permanent Chief Justice of the High 
' Court. He retired as Chief Justice in 


art, He was sworn-in on 4-12.1980. 


- The Hon'ble Mr. Justice 
V. S. DESHPANDE, 
Ohisf Justica, Bombay High Court. 
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” Born on 11-8.1920. Had Primary and Secondary School Education at Aaibaiogal 
Passed LL.B. from Osmania University Law College, Hyderabad. Enrolled as First 
Grade Pleader of the former High Court of Hyderabad in October 1945. Appeared in 
the High Court from April 1947. Enrolled as an Advocate at the Hyderabad High Court 
in October 1952. Enrolled at the Bombay High Court in 1957. Did Criminal and Civil 
work of mostly Original Side while practising in Hyderabad Court from 1945 to 1956 
and Civil and Criminal work at Appellate Side in Bombay High Court since 1957. 
Worked as Government Pleader in the Hyderabad State from January 1955 to the end 
of October 1956 and worked as Asstt. Government Plesder in Bombay High Court trom 
March 1961. Appointed as Additional Judge of the Bombay High Court on 11-6-1967. 
Appointed permanent Judge on 8.1.1968. Appointed Acting Ohief eves from 
l 19.11- 1980. Appointed Chief Justice from 12-1-1981. ` 


i 


‘The Hon’ble Mr, Justice 
R. BE LAL, Judge, 

Allahabad High Court. a 
Born on 7-7-1923 at Meerut. Passed 
B.A., LL. B. from Agra University 
and passed M.A. from Lucknow 
University in 1945. He joined U. P. 
Civil Service (Judicial) in September 
1947 as a Munsif. Became District 
Judge in January 1971. Last served 
as District Judge of Kanpur. Took 
oath as Additional Judge of High 


Court of Judicature at Allahabad on 
January 1, 1981, 
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The Hon'ble Mr. Justice 


RANGANATH MISRA, 
Chief Justice, Orissa High Court. 


Born on 26-11-1926. He is the 

_ youngest gon of late Pandit Godavaris 
Misra a great poet, educationist and 
politician and founder of the Utkal 
University. Throughout his academic 
career, he was brilliant and he 
received: Gold. Medals in LL. B. and 
LL.M., examinations for having stood 
first in. Allahabad University. En- 
rolléd ag an Advocate of the Orissa 
_High*Court-on 18-9-1950. Sworn in 
as aiPuisne Judge of Orissa. High 
Conrt on 4.7-1969.at the age of 42 
years. , -With effect from.5.11-1980, 
was the Acting Chief Justice of Orissa 
High “Court. ‘Acted as Counsel of 
Income-tax Department from 1959 to 
1961.--From 1965 till elevation to 
the Bench was. the Standing. Counsel 
of the Commercial Taxes Department 
of Orissa Government. He is calm, 
cool, dignified and an, embodiment of 
courtesy. Took oath of office of Ohief 
Justice on 18-1-1881, 
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“COURTS & THE FREE SPEECH” 
By: Miss Thrity D. Patel* | 


“Congress shall make no law............ 
abridging the freedom of speech or of the 
press, or the right of the people peace- 
ably to assemble and to petition the Gov- 
ernment for a redress of grievances.” 


The First Amendment of the U.S. 
Constitution thus stated, is a reminder 
that freedom of speech is, or ought to be, 
one of the central aims of a democratic 
country, “that without free speech and 
assembly, discussion would be futile, that 
with them, discussion affords adequate 
protection against the dissemination of 
noxious doctrine, that public discussion is 
a political duty” and “that the path of 
safety lies in the opportunity to discuss 
freely supposed grievances and proposed 
remedies,”’4 

Freedom is‘ inconceivable without free 
speech. Truth can be discovered only in 
the market place of ideas, through a clash 
of freely expressed adversary concepts.2 


Freedom devoid of free speech is of no 


effect. Men and women, who are free’ 


should bein a position to exchange ideas 
in. order to manage their own affairs. 
Hence, reasonable restrictions on what 
they-say or how they say it are restric- 
tions ‘on: their very right to live and as 
they wish to live. The First Amendment, 
which was the manifestation of Justice 
Cardozo's remark that freedom of speech 
is the matrix of all freedoms, is cited 
generally as the bulwark of free speech 
and press. The Founding Fathers of the 
United States Constitution, who met in 
Philadelphia to produce the Constitution 
‘were an unusually sophisticated group, 
whose objective was freedom accompani- 
ed by stability and had no sympathy with 
Jeffersonian theory that periodic revolu- 
tions were good for a nation. 


‘The press should: generally promote 
‘useful’ goals was repugnant to most of 
the men who wrote the American Consti- 
tution. The United States Supreme Court 
has upheld the right of the press to pub- 
lish what it pleases. The judicial decisions 
have been uncertain on certain matters 
whether journalists can maintain secrecy 
in respect to their sources, The legal pro- 
fession, to a large extent, believes that 
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* Faculty of Law, Nagpur University, 
Nagpur. 

I. Brandeis J. in Whitney c. California — 
274 U. S. 357 at p. 375, 

'2, John Locke, 
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obscenity is not ‘within the free speech 
guarantees. The recent judicial pro- 
nouncements in cases involving military 
secrecy indicate that the judges are hold- 
ing open the possibility of putting limits 
on free speech under highly special cir- 
cumstances. 

The First Amendment of the U. S. Con- 
stitution is worded in absolute terms. In 
contrast the Australian and Canadian 
Constitutions are silent in matter of 
speech, Press and Assembly. Art. 40 of 
the Irish Constitution makes a clear choice 
for virtue over freedoms. Art. 5 of the 
German Basic Law and Arts. 12, 16 and 
21 of the Japanese Constitution. talk of 
freedom of expression in glowing terms, 
but each shadows it with duties or sub- 
jects into certain kinds of public authority. 
Thus except in Ireland the burden of 
choice between the competing interests 
falls heavily on judges. 

The other countries like Malaysia, 
China, Burma, Nigeria, France have simi- 
lar provisions in respect of freedom of 
speech and expression in their Constitu- 
tions but in relative terms. Art. 19 of the 
Declaration of Human Rights enshrines 
that “everyone has the right to freedom 
of opinion and expression. This right in- 
cludes freedom to hold opinions without 
interference and to seek, receive and im- 
part information and ideas through any 
media and regardless of frontiers.” 

As Justice Douglas puts it that laws 
may vary greatly, but the concept of jus- 
tice remains bright in every land. The ap- 
petite for justice is indeed a cementing 
influence among all races, whatever 
language they speak, whatever the colour 
of their skin. Thus the real emphasis is on 
the Justice aspect of law and not on law 
itself. 

The “Clear and Present Danger” test 
was enunciated by Mr. Justice Holmes 
in Schenck v, U. S.° It was said, “The 
character of every ‘act depends upon 
the circumstances in which it is done. 
The most stringent protection of free 
speech would not protect a man in 
falsely shouting fire in a theatre and 
causing a panic. It does not even protect 
a man from an injunction against uttering 
words that have all the effect of force...... 
the question in every case is whether the 
words used are used in such circumstances 
and are of such a nature as to create “a 


B, Schenck v, U, S, (1919) 249 U, S. 47 
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clear and present danger’4 that they 
will bring about the substantive evils that 
Congress has a right to prevent. When a 
nation is at war many things that. might 
be said in times of peace are such a hind- 
rance to its effort that their utterance 
will not be endured so long as men fight 
and that no court could regard them as 
being protected by any Constitutional 
right.” 

In Whitney v,  California® 
Brandeis J. further clarifies the ‘clear and 
present danger’ test when he states that 
no danger flowing from speech could be 
deemed clear and present unless the inci- 
dence of the evil apprehended was so 
imminent that it might befall before there 
was opportunity for full discussion. If 
there be time to expose through discus- 
sion, the falsehood and fallacies, to avert 
the evil by the process of education, the 
remedy to be applied is more speech, not 
enforced silence.” 


is 


Every man has the right to speak and 
Government may cut him off only when 
his views are no longer merely views but 
threaten, clearly and imminently, to ripen 
into conduct against which public has a 
right to protect itself. Not the relative 
certainty that the evil conduct will result 
from the speech in the immediate future 
but the extent and gravity of the substan- 
tive evil must be measured by the ‘test’ 
laid down in Schenck’s case, 


Right from the famous “clear and pre- 
sent danger” test the Judges in United 
States looked with a suspicious eye at any 
regulation that affected freedom of ex- 
pression. Chief Justice Earl Warren, while 
developing the theory of “Primacy of 
Political Rights” made it clear that though 
there is a strong presumption in favour 
of constitutionality to economic legisla- 
tion, yet the Judges would have to en- 
sure that political processes had been 
open for all interested persons and groups 
to express their views. Justices like Stone, 
Black, Douglas, Warren and Brennan 
have observed that freedom of communi- 
cation, right to speak, write to print is as 
important to the life of Government as is 
the heart of human body. Hence regula- 
tions affecting such rights deserve no pre- 
sumption of constitutionality. The U. S. 
Supreme Court has not adopted the ab- 


4.. Emphasis mine. 

5. Whitney v. California. 274 U. S. 357 — 
See also: Herndon V, Lowry 301 U, S. 
242, 
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solutist view of the free speech, it placed 
heavy emphasis on freedom of expression 
as a preferred right............ Criticisms of 
conduct by public officials and public 
figures were exempted, from the law of 
libel — New York Times v. Sullivan (6). 
Freedom of the Press was broadened, cen- 
Sorship laws were struck down and the 
power to restrain publication on grounds 
of obscenity drastically limited. Even 
claims of national security were weak to 
make the prohibition against prior re- 
straint give way — New York Times v, 
U. S.(7) (Pentagon Papers Case). The 
Court held that the Government has not 
overcome the “heavy presumption” 
against the constitutionality of a previous 
restraint on publication, . 


Coming to the Indian scene, Art. 19 of 
the Constitution of India, affords protec- 
tion of certain rights regarding freedom 
of speech, etc. in clause (1) (a) which pro- 
vides that ‘All citizens shall have the 
right to freedom of speech and expres- 
sion”, 

The right is made subject to 
clause (2) which reads: Nothing in sub- 
Clause (a) of clause (1) shall. affect tha 
operation of any existing law, in so far as 
such law imposes reasonable restrictions 
on the exercise of the right conferred by 
the said sub-clause in the interests 
of the sovereignty and integrity of India, 
security of the State, friendly relations 
with foreign States, public order, decency 
or morality, or in relation to contempt of 
court, defamation or incitement to an 
offence. 


Thus Art. 19 while guaranteeing one of 
the most indispensable right to all citi- 
zens imposes certain restrictions express- 
ly in the interest of common good, with- 
out leaving if to the judiciary to develop 
them. There was general agreement 
among the constitutional framers, that 
the rights should be limited by suspen- 
sion in certain circumstances and by in- 
corporation of proviso containing specific 
restrictions to each of these rights in 
order to minimize the scope of application 
of judicial discretion, The Constituent 
Assembly accepted the recommendations 
of the Advisory Committee on Funda- 
mental Rights with modifications. How- 
ever, at that very time unhappy incidents 
rocked the Nation and posed a threat to 


6. New York Times v, Sullivan — (1964) 
376 U. S. 254. 

7, New York Times v, U, S. — (1971) 403 
U.S. 713, 
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the Nation. This has led the Constitu- 
tional advisor to redraft Art. 13 (the pre- 
sent Art. 19), embodying the restriction 
on the pattern of the Irish and the Danzig 
Constitution, which gave rise to bitter 
attacks by some members of the Assemb- 
ly. The Supreme Court has also acknow- 
ledged that the list enumerated in it is 
exhaustive and the Courts cannot uphold 
the validity of any restrictive act on 
grounds other than those specified in the 
Article itself.8 


The Court in the beginning has shown 
its readiness to interpret liberally and 
particularly when the restrictions relate 
to free press. Keeping the spirit of the 
Framers of the Constitution the Court in 
Romesh Thapper’s case (9) subsumed free- 
‘dom of Press under the broad head of free- 
dom of speech and expression. There is 
no specific provision ensuring freedom of 
the press. In Brij Bhushan’s  case,10 
Patanjali Shastry, J. expressed that the 
imposition of precensorship is an un- 
reasonable restriction on the freedom of 
the Press. The Supreme Court in Express 
Newspapers and Sakal Papers!? fur- 
ther emphasized that the “Right to free- 
dom of speech and expression carries with 
it the right to publish and circulate one’s 
ideas, opinions and views with complete 
freedom and by resorting to any available 
means of publication subject again to such 
restrictions as could be legitimately im- 
posed under clause (2) of Article 19,” 


Disturbed by the attitude taken by the 
Supreme Court in Romesh Thappar, Brij 
Bhushan ahd by Punjab High Court in 
Amarnath Balil3 Dr. Ambedkar stated on 
the floor of the Parliament that “if the 
judgments of Supreme Court and High 
Courts stand as they are, then the only 
consequence that follows is that we shall 
never be able to make a law which could 
restrict the freedom of speech in the in- 
terest of public order and which would 
put a restraint upon incitement to 


8. Chiranjitlal v, Union of India — AIR 
1951 SC 41 p. 56. 

9. Romesh Thapper v. State of Madras— 
AIR 1950 SC 124, 

10. Brij Bhushan v. State of Delhi — AIR 
1950 SC 129, 

' 11. Express Newspapers v., Union of India 
—~ ATR 1958 SC 578, 

12. Sakal Papers (Pvt.) Ltd. v. Union of 
India — AIR 1962 SC 3085. 

13. Amarnath Bali v, State of Punjab — 
AIR 1951 Punjab 18 (SB), 
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violence.l4 The obvious result was that the 
First Amendment has substantially nar- 
rowed the scope of freedoms under Arti- 
cle 19. Such narrowing down was com- 
pensated to some extent by inserting the 
word ‘reasonable’ before the word restric- 
tions which subsequently proved to be a 
convenient weapon in the hands of judi- 
ciary, to exercise its review power. 
Ironically the First Amendment of the 
U. S. Constitution gave absolute free- 
dom whereas the First Amendment 
of the Indian Constitution has introduced 
a few more restrictions to further narrow 
the freedom of speech. However, as Wil- 
liam Douglas observes that ‘the concepts 
embodied in due process are also 
embodied in Indian Constitutional law 
where other clauses do the service for 
due process.15 Here the reference is ob- 
viously to the phrase “reasonable restric- 
tions” whose content is as vague as “due 
process” clause. There is no definite test 
to adjudge reasonableness of a restriction. 
Each case is to be judged on its merits 
and no abstract standard or general pat- 
tern of reasonableness is applicable to all 
cases, ; 


The Indian Supreme Court has asserted 
in Chintamanrao v. State of M. P16 
that the determination by the legislature 
of what constitutes a reasonable restric- 
tion is not final and conclusive; it is sub- 
Ject to supervision of the Court. The 
Court emphasized in State of Madras v. 
V. G Raol? that the nature of the right 
alleged to have been infringed, the under- 
lying purpose of the restrictions imposed, 
the extent and urgency of the evil sought 
to be remedied thereby, the disproportion 
of the imposition, the prevailing constitu- 
tion at the time all enter into judicial 
verdict. The Supreme Court, confronted 
with the distinction between security of 
States and public order, struck down the 
law banning entry and publications of 
Journal in a State. The Court identified 
public order with the State of tranquillity 
prevailing amongst the members of a poli- 


14, Parliamentary. Debates, VoL 12, 
Part IT 1951 p. 9010, 

5. From Marshall to Mukherjee — Stu- 
dies in American and Indian Consti- 
tution Law p, 12, 

16. Chintamanrao v. State oi M. P, —AIR 
4951 SC 118. 

17, State of Madras v, V. G Rao, AIR 
1952 SC 196 — See also; Maneklal 
Chhotalal v. M, G., Makwana — AIR 
1987 SC 1373, 
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tical society as a result of the internal 
regulations enforced by the Government 
which they have established. Subba 
Rao, J. also gave the same meaning with 
public peace, safety and tranquillity in Dr. 
Lohia’s case.18 In Ramijilal!® the Supreme 
Court considered that the expression ‘in 
the interests of public order’ is much 
wider than the expression “for the main- 
tenance of public order”. A law might, 
after the First Amendment, validly im- 
pose restrictions on utterances which have 
a tendency to cause public disorder. 


The question of validity of Section 144 
of Cr. P. C. was raised before the Court 
in V. G. Deshpande’s case20 but was not 
‘decided. The Court in Rajnarain’s case2i 
held that Sec. 144 Cr. P. C. isa reason- 
able restriction under Article 19 (1) (a). 
The Supreme Court in Babulal Parate’s 
case22 rejected. the argument that Sec- 
tion 144 Cr. P. C. has violated Art. 19 (1) 
(a) since there is no “clear and present 
danger”. It declared that public order had 
to be maintained in advance in order to 
ensure it and therefore it was competent 
for the legislature to pass a law permit- 
' ting an appropriate authority to place 
anticipatory restrictions upon particular 
kinds of acts in emergency for the: pur- 
pose of maintaining public order. The 
Court while rejecting the argument ‘said 
that the framework of our Constitution 
is different from the U. S. Constitution 
since the U. S. Constitution did contain 
nothing corresponding to Article 19 (2). 

Benett Coleman’s case23 assumes 
importance in the field of free 
dom of speech and expression for Supreme 
Court’s bold pronouncement in holding 
that Government’s newsprint policy was 
unconstitutional. In effect, the Court de- 
clared, that newsprint policy became the 
. newspaper control policy. The policy of 
limiting all papers whether small or 
large, or in English or an Indian language 
to 10 pages was held to be discriminatory 
I I SLE TS ne EEE STN A 


18. Superintendent, Central Prisons v, 
Dr. Lohia AIR 1960 SC 633. 

19. Ramjilal v. State of U. P — AIR 1957 
SC 620. 

20.. V. G. Deshpande v. City Magistrate — 
1953 ALJ 419, 

21. Rajnarain v, Dist. Magistrate — 1956 
ALJ 671. 

22. Babulal Parate v. State of Maharash- 
tra — AIR 1961 SC 884. 

23. Bennett Coleman & Co. v. Union of 
India — AIR 1973 SC 106, 
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as it treated unequals as equals. The re- 
strictions imposed cut at the very root of 
the guaranteed freedom. 


It is very difficult to evolve a test to a5- 
certain whether a law violates Art. 19 (1) 
(a). One of the tests suggested was should 
the Courts look into the subject-matter 
or effect for this purpose. The Govern- 
ment in Bennett Coleman’s case? argu- 
ed that the Court should adopt the sub- 
ject-matter test of pith and substance 
and therefore the Government’s newsprint 
policy is only to rationing the imported 
commodity and not freedom of speech and 
tory provision should be its’ subject-mat- 
ter and not its effect. The Court while 
rejecting the argument held that, the ob- 
ject of the restrictions imposed on news- 
print had nothing to do with the availabi- 
lity of newsprint. The Court rejecting the 
subject-matter or object . test applied 
‘direct effect’ test which in my submission 
is undoubtedly a better approach for the 
purposes of safeguarding _ freedom - of 
speech and expression. 


In respect of contempt of court ‘matters 
the.Court’s pronouncements curtail the 
freedom of speech. The Court's. approach 
in M. S. M. Sharma’s case24_ subordinat- 
ing the freedom of speech and ẹxpression 
to the Parliamentary . Privilege in _the 
name of harmonious construction and the 
Courts’ explanation of the same in its sub- 
sequent Advisory opinion (Keshav Singh’s 
case) does more harm to democratic 
process and also to damocratic institution. 
Even the legislatures should not feel shy 
of public criticism. The exposure to pub- 
lic alone ensures better democracy. 


In respect of contempt of Court matters 
too the Courts are more or less very con- 
sistent in their approach in curtailing 
freedom of speach and expressions. The 
power to commit for contempt has been 
held to be inherent in every Court of Re- 
cord and the High Courts in India have 
been exercising this power in restricting 
the freedom of speech and expression in 
the light of restriction provided in Arti- 
cle 19 (2), which expressly provides that 
reasonable restriction can be provided in 
relation to contempt of Court. In U. S. 
the test of “clear and present danger” 
applies also to proceedings for contempt 
of Court and United States courts take a 


24. M. S. M. Sharma v. Shri Krishna 
Sinha —- AIR 1959 SC 395. 

25, President’s Reference No, 1 of 1964 ~ 
AIR 1965 SC 745, 
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very liberal view regarding insulting ob- 
servation about a Judge and as regards 
pending matters, whereas in India Courts 
are specially sensitive in matters relating 
to contempt of Court. The Supreme 
Court’s judgment in E.M.S, Namboodiri- 
pad’s case26, it is -respectfully submit- 
ted, is not a:bold pronouncement and the 
Court had subordinated citizens’ funda- 
mental rights to their own power of con- 
tempt. The real issue in the case was 
whether the words uttered by Shri E. M. S. 
Namboodiripad “were likely to raise in 
the minds of the people a general ` dis- 
satisfaction with and distrust of all judi- 
cial decisions” and certainly: the Supreme 
Court was not: objective in NAUDE the 
impact of the words. ' 


_ In Baradakanta’s case,27 the Supreme 
Court struck another blow to freedom of 
‘speech in its attempt to protect the inter- 
est of judiciary while holding that de- 
famatory criticism of a Judge functioning 
as a judge even in purely administrative 
of non-adjudicatory matters amounts to 
criminal contempt. — l 


. The Habeas Corpus casẹe,38 has raised 
a storm in the country and. much has been 
published in the newspapers as comment. 
As a result of this, two cases have come 


up before the Supreme Court in respect 


of contempt of Court. The judgments of 
the Supreme Court in In re Sham Lal29 
and In re S. Mulgaokar30 are most im- 
portant. It is to be noted that Section 14 
of the Contempt of Courts Act deals with 
contempt of the Supreme Court ex facie 
-the Court and expressly provides that the 
Judge in whose presence contempt of 
court, has. been committed shall not hear 
-the contempt matter, if the contemner 
desires that matter be heard by a differ- 
ent Judge. C. J.-Beg allowed the con- 
tempt notice to be placed before the Bench 
of which he was a member, C. J. Beg was 
in majority Judges in Habeas Corpus case 
and his judgment had been assailed In re 
sham Lal’s case. Hence, it shows .that a 
fair trial was not possible before a judge 
who was convinced that he was right. 


26. E. M.:S. Namboodiripad v. Registrar, 
Orissa High: Court — AIR 1970 SC 
2015: 1970 Cri LJ 1670. 

27. Baradakanta v, Registrar, Orissa High 
Court — AIR 1974 SC 710: 1974 Cri 
LJ 631. 

28. A. D. M. Jabalpur v. Shivkant Shukla 
- AIR 1976. SC 1207. 

29. In re Sham Lal — AIR 1978 SC 489. 

30. In re Mulgaokar —, AIR 1978 SC 727, 
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The majority dropped the proceedings 
In re Sham Lal case for publishing com- 
ments in respect of Habeas Corpus case 
m the Times of India - of '1lth:January, 
1978. It is most: unfortunate that C: J. 
Beg should have thought fit to defend his 
own judgment against public cri- 
ticism, He should have followed the rule 
of Lord Atkin “not to discuss ‘publicly 
any judgment of his once it had been de- 
livered.”. Letter of C. J.. Beg to the Chief 
Justices of High Courts was the subject 
of attack in Mulgaokar’s ` case in which C. J. 
suggested that Code of ' Conduct laying 
down rules for the guidance of : judges 
should be drawn. it was commented . on 
this letter that, “so adverse has been the _ 
criticism of Habeas Corpus case that the 

Supreme Court Judges, some of whom 
had prepared the draft Code, have dis- 
owned it”. On this comment —.C. J. Beg 
felt that it amounts to contempt of Court. 
In Mulgaokar’s case the whole Court. de- 
cided to drop the proceedings, The com- 
ments were made by Mulgaokar in an Arti- 
cle entitled “The Judiciary and the Claims 
of Public Interest”? in Indian Express of 
Ist March, -1978 at page 6. In the article 
there was no comment either- about the 
judicial: capacity -or the - judiciousness of 
Chief Justice Beg. The letter was more by 


. way of criticism of the existing law and. 


an appeal for the reform. If one looks at 
it objectively there appears to be no con- 
tempt and the Court should have taken 
it more liberally, 


On the question of morality and decency 


-as:grounds for reasonable restrictions by 


the State on freedom of-speech and ex- 


„pression, the judgments of the Courts are 


not very clear. The most notable case -has 
been that of Ranjit Udeshi,31 in which 


- Supreme Court upheld Section 292 of the 


Indian Penal Code which makes it an of- 
fence to possess obscene publication: for 
purposes of sale. In K. A. Abbas v. Union 
of India32 the Supreme Court has up- 
held censorship of films under Art. 19 (1) 
(a) on the ground that films have to be 
treated separately: from other forms of 
article and expression because a motion 
picture is able to stir up emotions more 
deeply than any other product of article. 

The Supreme Court has ample jurisdic- 
tion under the Constitution to protect 
fundamental rights and also to sanction 


31. Ranjit Udeshi v. State of Maharashtra, 
AIR 1965 SC 881: (1965) 2 Cri LJ 8. 


32, K., A. Abbas v Union of India, AIR 


1971 SC 481, 
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imposition of reasonable limits on the 
said rights by the laws of social control. 


The tests viz. ‘reasonable restriction’ and. 


‘public interest’ are the basic checks pro- 
vided in the Constitution itself and these 
checks enable the Court to keep a just 
balance between the freedom and social 
contro] having regard to changing and 
growing circumstances of a developing 
country. Since the commencement of the 
Constitution the Supreme Court was rare~ 
ly allowed to evolve the organic law of 
our country because of the casual and 
cavalier manner the Parliament amends 
the Constitution. 


Another problem which the Supreme 
Court faces in adjudicating questions in- 
wolving individual liberties is the neces- 
sity to consider and serve community as 
well as individual interests. There is 
mostly negation of individual freedoms if 
they interfere with community interests. 
Another interesting problem is the in- 
creasing clamour for the right to privacy, 
right not to hear, and right to silence. 


The modern technological and scientific 
developments have posed increasing pro- 
blems. The Courts must find an accept- 
able solution giving a definite priority for 
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the individual rights. What the Courts 
must realise as a fundamental proposition 
lying beneath the conception of rights is 
that “there is an inner man and an outer 
man; a personal man and a social man” 
The organised community facilitates and 
serves the purposes of each but primarily 
those of social man. In the course of 
establishing and serving social purposes, 
conditions for the inner life of a man 
must be preserved. The basic method has 
been to limit the reach of the society by 
demarcating those rights which society 
should not infringe, and it is from this 
that the notion of Umited state has 
emerged. The very limits are often trans- 
formed into positive powers of the State 
to protect the individual from his own 
social inventions and inclinations. It is 
here, perhaps there is a greater need of 
an independent judiciary for any contem- 
porary treatment of personal rights, 


It would be worthwhile to conclude 
with the words of Hon’ble Tun Moham-< 
mad Sufan, Lord President of the Fede- 
ral Court of Malaysia that “although 
freedom of speech is important, but more 
freedom after 
speech,” 
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BANERJEE’S CO-OPERATIVE LAW 
AND PRACTICE IN WEST BENGAL 
WITH WEST BENGAL CO-OPERA- 
TIVE SOCIETIES ACT, 1973 AND 
WEST BENGAL CO-OPERATIVE 
SOCIETIES RULES, 1974. (FOURTH 
EDITION 1980). By J. Banerjee, M. A. 
Published by B. C. De for Eastern 
Law House Private Ltd, Pp. 20 
plus 536, Price Rs. 60/-. 


The book under review is a standard 
manual on Co-operative law in West 
Bengal for all workers of the co-opera- 
tive movement. This is the fourth edi- 
tion and that itself shows its popularity, 
Some new chapters like recovery of dues 
or loans from members and some impor- 
tant points of co-operative law for their 
supervisory officers, connected with the 
adopted PACS have been added for the 
benefits of field officers, The chapter on 
co-operative housing societies has ‘been 
rewritten and while rewriting more em- 
phasis has been given on elaborating the 
practical aspects of working of these 
societies. All amendments of the Act 
and Rules wp to 31st May, 1980 have 
been incorporated, The language used is 


very simple. Important provisions of 
the Act and Rules and departmental 
pamphlets and circulars have been ex- 
plained in very simplified manner, 
Hence, the book has become very useful 
to village level workers, The book has 
become real treasure to both official and 
non-official co-operators to have a firm 
grasp of the law. The book will prove 
a must to all persons interested in co- 
operative law and practice, 

Mrs, K, J. K, 





LECTURES ON COMPANY LAW (ist Edil- 
tion 1980): By B. K. Chakrabarti, M. A., 
M. B. A., LL. B., Advocate, Published by 
M/s, Chatterjee Publishing Concern, 42/1, 
Beniatola Lane, Calcutta-9, Priced at 
Rs. 35/- only; Pp. XXIV plus XVI 394 
plus 106 plus 184 with an Index of 
9 pages, 


This is a book written by an expe 
rienced teacher of company law, It is a 
clear and comprehensive statement of 
the principles of company law with spe- 
cial reference to changes in company 
law and procedure made during the last 
few years, The author who is a member 
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of the Institute of Social Welfare and 
Business Management and a Member of 
the Faculty of Law of the Calcutta Uni- 
versity has drawn upon his wide expe- 
rience in teaching company law .in ex- 
plaining the scheme of the Act in a clear 
and lively style. It is a factual and 
analytical study of various subjects that 
face the people working in companies 
and corporate sector. Continuing rapid 
development of the company law and pro- 
cedures has necessitated the inclusion of 
many a new feature, like case studies, 
illustrations and critical discussion of 
some up-to-date topics, The hand-boox 
has maintained the standard of its pre- 
vious edition by reorganising the sub- 
fect-matter to suit the purpose for which 
it has been brought out and is a live- 
ly new text book on law relating to com- 
panies, explaining the theoretical as well 
as practical aspect of company manage- 
ment, The book is divided into 16 chap- 
ters which, while tracing the historical 
development of company legislation, deal 
with practical and factual aspect of com- 
pany management exhaustively, It would 
certainly benefit all concerned with com- 
pany management and especially those 
who are preparing for certain profes- 
sional examinations, like Company 
Secretary, all sorts of Accountants etc, 
It is in fine a useful and practical guide to 
the thorough understanding. of company 
law procedures and cOmpany manage- 
ment, It is well brought out and mod- 
erately priced to suit those for whom it 
is principally meant, | : 

A. G. T, 





LECTURES ON CRIMINAL PROCE- 
DURE (ist Edition 1980): By R. V. 
Kelkar, LL. M., Reader in Law, Uni- 
versity of Delhi. Published by Eastern 
Book Company, Law Publishers & 
Booksellers. 34 Lalbagh, Lucknow. 1980. 
Pages xxxii plus 371. Price Rs. 25/-. 
This book is primarily intended for the 

use of law students, It has some special 

features, The commentaries on the 

Criminal Procedure Code are mostly 

found written section-wise, but ‘Shri 

Kelkar has adopted a topic-wise method 

for this work. This would change the 

way of looking at the Criminal Proce- 
dure Code as a dry and uninteresting 
subject having little to stimulate furis- 
dictional thinking. By the topic-wise 
arrangement of the subject-matter the 
author has drawn the attention of the 
student to the basic principles of the 
: à l] [ 
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Criminal Procedure and also made it a 
very interesting reading. He has ana- 
lysed the relevant sections -connected 
with the topic in the light of judicial 
decisions and different statutory _provi- 
sions, 

Each lecture is followed by a series of 
exercises and questions on the particular 
subject which would be of great use to 
a student, He has cited wherever neces- 
sary all the important case-law. up-to- 
date to highlight the principles discussed. 

This work will be a welcome addition 
of a reliable treatise for the study of 
Criminal Procedure to a student and also 
to a law teacher for his class room in- 
structions, 

l L K. K. 





MEDICAL JURISPRUDENCE FOURTH 
EDITION 1981: By Dr, R. M. Jhala and 
V..B, Raju. Revised by Dr, R. M. Jhala, 
M. B. B, S. (Bom), M. R. C. P. E, 

= D.T.M. & H. (London) and Editorial 
Staff of the Publishers, -Published by 
Eastern Book Company, Lalbagh, 
Lucknow, Pages 7 plus 674. Price Ru- 
pees 40/-. 

The fourth edition of this book has 
been thoroughly checked and revised by 


` Dr. R. M. Jhala at great pains and care 


and a lot of material on medico-legal 
aspect has been added to it, The Chap- 
ters have been re-cast and re-arranged 
for the convenience of the readers, A 
few more photographs have been also 
added to illustrate and explain the sub- 
ject discusséd and thus the value of the 
book has been enhanced. 

A-large number of questions which 
may be asked to the witnesses in their 
cross-examinations by the lawyers or by 
the Court are incorporated to help the 
judiciary and the medical practitioners, 

The evidence of a medical man may be 
required in variety of Civil or Criminal 
cases, It is an acknowledged fact that 
his evidence -becomes of paramount im- 
portance while deciding certain civil and 
criminal matters, A medical man is ex- 
pected. to use, as far as possible simple 
terms but on occasions use of technical 
terms is unavoidable and it is then that 
the judiciary or the lawyer would find 
this book of immense help. 

The book would certainly be found of 
great utility in its present revised form 
and would provide more useful service 
than its previous editions, 

L. K. K, 
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"B. B. MITRA ON THE GUARDIANS 
AND WARDS ACT, 1890; 12TH EDI- 
TION (1980), Consulting Editor C. N. 
LAIK. Former Chief Justice (Actg.) 
High Court, Calcutta; Editor S. N. Sen 
Advocate High Court Calcutta; Pub- 

- lished by Eastern Law House Private 


Ltd. Calcutta.” Pp. 42 plus 530, Price 
- Rs. 80/-, - | 
This is the 12th edition of the book 


which through its earlier editions has 
already established itself as a classic on 
the Guardians and Wards Act, 1890. The 
opening chapter of the book on the 
‘Gradual Development of the Legal Con- 
cept on Guardianship’ outlines the gra- 
dual development of the legal concept 
regarding children and their guardians 
since the Vedic age and brings out how 


the same influenced the development of: 


the subject in foreign societies and 
thereafter, in later times, how the law 
of minor and guardian as obtaining in 
foreign societies had. influenced the 
Indian Jaw on the subject. This histori- 
cal background goes a long. way to faci- 
litate a proper understanding of the sub- 
ject, 


Paternal Control and Care over in- 
fants and ancillary matters having uni- 
versal recognition, subordination..of the 
same to the supremacy of the “Welfare 
principle”, has been thoroughly discuss- 
ed and illustrated in great detail with a 
large number of judicial decisions on 
this issue. The law on this subject in 
India, being largely based on English 
principles and more especially on the 
decisions of the Court of Chancery, Eng- 
lish and Commonwealth judicial deci- 
sions have been profusely cited in deal- 
ing with all important points so that 
they may be of help to the readers. 

The principles enunciated under the 
Hindu Minority and Guardianship Act 
(32 of 1956) have been referred to the 
commentary wherever necessary and its 
provisions have been suitably explained. 
Similarly the gist of the main provisions 
of the Central Children Act (60 of 1960) 
has been given at the end of Annex. A 
to the Book which inter alia contains 
the Rules framed by the various High 
Courts under S. 50 of the Guardians and 
Wards Act, 1890. Full Text of the Hindu 
Majority Act 1875, the Hindu Minority 
and Guardianship Act 1956 and also the 
West Bengal Children Act 1959 have also 
been given in this Annexure. 


The book also contains the Table of 


Cases and an exhaustive Index for faci- 
It is a book 
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which every law library must have on 
its shelf. U. 5. D. 


DOKANIA’S AFTER ASSESSMENT 
PROCEEDINGS IN TAXATION (First 
Published in 1980): By Satyanarayan. 
Dokania, Advocate Publisbed by Rabin- 
dra Kumar Dokania on behalf of Arun 
Prakash, 134/1, Mahatma Gandhi Road, 
Calcutta-7, Pp. 41 + 606, Price Rs, 100/-. © 


The book under review deals with 
proceedings subsequent to assessment. It 
has been divided into appropriate parts. 
and the proper arrangement of the topics 
has been made under proper details. 
Author has discussed thoroughly the 
provisions under tax laws both direct 
and indirect and the rules made there-. 
under. Procedure relating to Appeal, Re- 
visions, Reference, Supreme Court ap- 
peal and writs in Direct taxes as. well as, 
Sales Tax laws applicable in different? 
States of India etc., have been explained. 
exhaustively, up-to- -date case law also has. 
been given wherever found necessary. 
Table of cases and Foot-Notes appended 
in brief to the cases are very suggestive. 
Thus the book is a most complete work. 
It is in itself complete for ready refer- 
ence purpose, It is very useful volume 
covering wide range of subjects which 
tax-payers may come across in their field 
of daily work. The book is so simplified 
that even a layman can understand and 
seek solution to his problems. In short 
the book will be a treasure house of use- 
ful information for lawyers, students, 
tax authorities and public in general. 

Mrs. K.J.K, 


DATTA GUPTA’S LAW OF CONTRACT - 
(EIGHTH EDITION 1980), Published 
by B. C. De for Eastern Law House 
Private Ltd, 54 Ganesh Chunder 
Avenue, Calcutta 700013, Pp. 15+228. 

- Price Rs. 15/-. 


The book under review deals with the 
salient principles of law of contract both 
English and Indian. It serves twin pur- 
poses. It gives all the general prin- 
ciples of contract as well as the - special 
classes of contracts, The book has been 
divided into two appropriate parts. The 
first part of the book summarises the. 
topics, as nature, formation, operation,- 
interpretation and dissolution of contract, 
mainly relying on English Common. Law. 
on which the Indian Contract Act is- 
based. The Second part explains the spe- 
cial contracts such as Agency, Partner- 
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ship, Sale of Goods, Bailment. Every at- 
tempt has been made by the author to 
elucidate the abstract principles related 
to contract. In all sections up-to-date 
amendments have been added by the 
author. Introduction given at the begin- 
hing of the book is of great help for giv- 
ing the correct historical PAKETOUNEI of 
the law of contract. 

The book has entered into Eighth Edi- 
tion which in itself speaks about its suc- 
cess and quality. The language of the 
handbook is very simple and easy to 
understand. Thus the book will be very 
useful for all the students including re- 
search students also. 

i Mrs, K. J.K. 


DATTA GUPTA’S JURISPRUDENCE 
AND COMPARATIVE LAW. Four- 
teenth Edition 1980. Published by Eas- 
tern Law House Pvt, Ltd., 54 Ganesh 
Chunder Avenue, Calcutta 700013. 
Price Rs. 15. Pages 210. 

A discussion on the nature and sources 
of law and indicating the broad out- 
lines of the various legal concepts and 
principles of jurisprudence, are given in 
the fourteenth edition of the book, under 
review, 

A chapter on Comparative Law has 
been added in the book in keeping with 
the syllabus for legal study preseribed 
' by the: Bar Council of India. At the end 


of each of the nineteen chapters there 
are test questions. 
This is a very useful handbook on 


Jurisprudence to serve as a guide to the 
students of law. 
S. V. M. 





“ENGLISH LAW AND FRENCH LAW” 
Ist Edition 1980, by Rene’ David, Hon 
Professor of the Universities of Paris, 
Grenoble and Axi-en-Provence, Hon. 
‘Master of the Bench, Middle Temple. 
Inn. Winner of Erasmus, Prize 1976: 
Published in 1980 by Eastern Law 
House Pvt. Ltd., Calcutta & Stevens 
and Sons Ltd., London: Pages 14 plus 
223. 

. The author, a distinguished French 

Juris, wrote this book for the Tagore Law 

Lectures, As pointed out by. him in the 

Introduction to the book despite the 

proximity of England to France and the 


Continent of Europe, the English Com-. 


mon Law and Equity have developed en- 
tirely separately from the Civil Law of 
the continent. In fact, both the English 
and the Continental lawyers had in the 
past shown apathy towards the legal 
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study and system of each other even 
though in other aspects of Civilization 
and fields of knowledge intercourse De- 
tween England and France existed for 
centuries, 

The author has outlined to present 
state of law in England and France and 
pointed out the differences between the 
two legal systems. In the ist Chapter 
bearing the caption, "A Law of Remedies 
and a Law of Rights”, the author has 
expressed the view that in England law 
appears as a technical subject the study 
of which attracted men and women in- 
tending to engage into the legal profes- 
Sion, whereas in France and Continental 
countries ~vith civil law tradition, law is 
treated as a social science, and education 
in a law school is regarded as the best 
preparation for a number of professions 
in private and public spheres exceeding 
the domain of the legal profession, The 
differences to be noted between the Eng- 
lish and French systems in the matter of 
codified law and case law have been 
brought out in a separate chapter. Like- 
wise separate chapters have been devot- 
ed to the comparative study of Constitu- 
tional Law, Administrative Law, Law of 
Contract, Mercantile Law, Torts and 
Labour Law. Thus the book presents a 
brilliant analysis of the State of Law in 
the various branches of the English and 
French law and points out the differences 
between the two systems primarily with 


. a view to investigate whether one or the 


other may be better adapted to work out 
justice under the conditions prevailing 
in modern society, 

U.S. D. 


COMPANY MEETINGS AND RESOLU- 
TIONS (8rd Edn. 1980) by Shri C. R. 
Datta, M.A., LL.B. (Cal.), A.I.LT. (Eng.), 
D.LA, (Lond.) Bar-at-Law, Published 
by B. C. Deo for Eastern Law House 
Pvt, Ltd., 54 Ganesh Chunder Avenue, 
Calcutta. Pages 21 plus 495, Price Ru- 
pees 80.00, 

The topic of “Company Meetings and 
Resolutions” is one of the important 
topics of the Company Law. The author 
has treated the subject with special at- 
tention to India’s needs and circum- 
stances, The high technicalities of the 
subject have been convincingly explain- 
ed so that the reader may get into inner 
recesses, This edition also covers new 
topics like “Club Meetings” “Board Meet- 
ings of Regional Banks” and meetings of 
the local bodies. The book is highly use- 
ful not only to the legal profession and 
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law students but will satisfactorily meet 
the present day secretarial and manage- 
rial needs, 

S. S, G, 





ARBITRATION (Ist Edition 1975): by 
S. K. Roy Chowdhury, M. Sc., LL.B., of 
the Middle Temple, Barrister-at-Law 
Judge, Calcutta High Court and H. K. 
Saharay, M. A. (Triple) M. Com, of 
Inner Temple, Barrister-at-Law, Lec- 
turer, Calcutta University Law Col- 
lege, "Published by Eastern Law House, 
Calcutta. 1979, Pages 82 plus 644 plus 
'A-285. Price Rs, 80/-. £8/-. $16/-, 


This complicated subject has been 
made simple and easy to understand by 
the two learned authors in their simple 
and characteristic style, Hon, Mr, Roy 
Chowdhury is presently the Judge of the 
Calcutta High Court and Shri Saharay 
is practising at the bar and is also teach- 
ing law at the University College of 
Law, Calcutta, and their vast experience 
at the bar and the college class-rooms 
has been poured in every page of this 
book, They have endeavoured to deal 
with different aspects of arbitration as 
comprehensively as possible so that it 
would be of great use to the Bar, Bench 
and the Law Students, 


The book has six parts with an appen- 
dix containing High Court Rules, Rules 
and Regulations of arbitral proceedings 
followed in different Chambers of Com- 
merce and Associations in India and 


abroad, forms and various: matters hav- 


ing bearing on the subject, A compara- 
tive table of the Indian and English 
Arbitration Acts is also included. The 
spread of the book is in six parts: 

Part-I — deals with general and topic- 
wise discussions on the Law of Arbitra- 
tion, 

Part-II — deals with section-wise com- 
mentary on Arbitration Act, 1940. 

Part-I] — deals with problems on 
arbitration with suggested solutions, 

Part-I[V — deals with the basic rules 
of Law drawn from English and Indian 
Cases On arbitration, 

Part-V — Contains selected decisions of 
Privy Council, the Federal Court and the 
Supreme Court. This part is divided into 
chapters with cases grouped under the 
various sections and Schedules of the 
Act, 

Part-VI — Contains selected English 
Cases on the subject in alphabetical 
order with head-notes, short facts of the 
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cases and the principles of law laid down 
therein, 

Thus the authors have made their 
work most useful to all those concerned 
with arbitration. 

L, K, K, 





INCOME-TAX RULINGS: VOLUMES I 
& Ií (Ist Edition 1978): By K. Chatur- 
vedi, B. L., and S.M. Pithisaria, B.Com. 
LL.B., Assisted by M, K. Chaturvedi 
M. Com. » LL M. (Cal. b} D.LU.N.S. 
(Geneva). Published by Vijay Yogi 
for Vijay Publishing Co. Calcutta. 
Eastern Law House, Calcutta, 1979. 
Val, I Pages CXiii plus St. 150 plus 936 
plus 56; Price Rs, 128/-, Volume I 
Pages CX plus St, 85 plus 1028 plus 

0. Price Rs, 145/-. 

The taxes are the price we pay for 
civilization, Those who are entrusted 
with the task of realization of that price 
should familiarise themselves with the 
relevant provisions and become well- 
versed with the law on the subject, Any 
remissnéss on their part would result in 
loss to the nation, The same is true for 
the assessees and those who represent 
them. 

The welfare works for the society are 
run by the administration by collecting 
taxes from the general public, There is 
a natural instinct and desire either to 
avoid or minimise this burden in the 
minds of men and for that loop-holes in 
the rules are found and ingenious 
methods are adopted and therefore the 
administration has to meet those chal- 
lenges by rearranging the rules, 

There is quite a sizable literature and 
huge case law is available on the knotty 
problems. But it is not possible for one 
to read all that and pick up the relevant 
in support of his case. There was a dire 
necessity of a book which was not only 
indicative text-book but a mirror-like 
exposition to instantly locate and find 
the immediately wanted material at a 
split second reference, also indicating 
whether, at the relevant time, it is, or 
is not, apposite, . 

In these volumes the authors have 
collected rulings from almost all the 
leading Indian and foreign cases, on 
particular points, placing them side by 
side, point-wise -subject-wise and section- 
wise, giving them apt and suitable head- 
ings of their own. To help further the 
authors have at the start of each point, 
elaborated the provisions of law, indicat- 
ing the amendments made therein from 
time to time, The corresponding provi- 
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sions of the 1922 Act and 1961 Act have 
been given separately with accurate 
foot-notes. The amendments proposed in 
the Finance Bill 1979 have been extract- 
ed, as also explanatory notes thereto, 
Rules relevant to the section Gealt, are 
also extracted from Income-tax Rules, 
1962, 

Volume I gives rulings on the provi- 
sions of Sections 1 to 27: and Vol, Il 
gives rulings to Sections 28 to 36. The 
rulings are from cases not only from our 
own Supreme Court and High Courts, 
but also, by the Privy Council, House of 
Lords, Court of Appeal, Kings and 
Queen’s Benches, Chancery Division, 
Court of Session etc. of England, Aus- 
tralia, U.S.A, Pakistan and other coun- 
tries, 

This is not only a new venture but a 
wholly new type of presentation which 
will be found to fill up a long standing 
gap as a guide and an “instant help 
book.” The work has been made very 
useful by many other additions to get 
accurate information and save valuable 
time of the busy lawyers and the In- 
come-tax practitioners, 

L, K.K, 


DE SOUZA’S FORMS AND PRECE- 
DENTS OF . CONVEYANCING AND 
OTHER INSTRUMENTS AND MAJOR 
PETITIONS TO COURTS. ELEVENTH 
EDITION, 1980, by B. Sen, M.A., B.L. 
Solicitor. Published by Eastern Law 
House Pvt. Ltd., Calcutta. Pages 856. 
Price Rs, 115/., 


Conveyancing is an important aspect 
of the legal profession. There are not 
sufficient number of good books written 
by experienced lawyers and scholars on 
this subject. Looking to the importance 
of the subject and the needs of the 
society, a very detailed and critical study 
of the law connected with the drafting 
of deeds and forms suitable for our peo- 
ple was an urgent need which this work 
will fulfil to some extent. 

Conveyancing is a special and techni- 
cal subject and concerns with the practi- 
cal application of land laws. In India 
conveyancing is still, except in presiden- 
cy towns, in a most rudimentary state 
in greater part of the country. There is 
a class of persons who call] themselves 
“Deed Writers” who assume to them- 
selves the part of conveyancing experts 
and draft crude drafts which very often 
create troubles both for the transferor 
and the transferee. The profession de- 
mands a detailed study of the law con- 
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nected with drafting of deeds and forms 
suitable to the requirements in this 
country, 

In this book the author has discussed 
the subject in sufficient details and it 
would provide a very useful guide to the 
practitioners with regard to matters re- 
lating to conveyancing. He has tried to 
make the book as comprehensive as pos- 
sible and practically covered most of the 
matters relating to conveyancing, 

Necessary forms to be used for various 
transactions are selected carefully. The 
book is very valuable to a practicing 
lawyer and also to the general public. 
The students studying law would find 
the book of great help. The get up and 
binding of the book is very ars m 

.K. 





B. B. MITRA ON THE LIMITATION 
ACT, 1963 (Eighteenth Edition), 1980 
By A, C. Sen, M.A., LLM. Published 
by B. C. De for Eastern Law House 
Pvt, Ltd., 54 Ganesh Chunder Avenue, 
Calcutta-700 013. Pp. 124 plus 1146. 
Price Rs. 148/-, 

The book under review is a commen- 
fary on Limitation Act, 1963, The author 
has written various commentaries 
on other branchés of law, such as trans- 
fer of property, succession, criminal pro- 
cedure etc. That the present book re- 
garding limitation has been printed for 
the eighteenth time indicates clearly its 
vast popularity and unquestioned utility 
to the members of. the Bar and Bench 
and also to the students of law. Author 
has spared no pains in presenting the 
various sections of the Limitation Act 
with exhaustive and lucid explanations. - 
The purport of every section is ably and 
clearly brought out by useful reference 
to the important cases and judgments 
thereof, 

Table of Cases falling under different 
articles of the Limitation Act is up-to- 
date for ready and accurate reference. 
Each and every case mentioned therein 
indicates clearly the vast sphere of the 
Act in general. . 

The subject index has been prepared 
by author by adopting totally a new 
method. It has reached a high level of 
precisions and preparedness on the part 
of author. Thus the book is really 
a most complete work ever published on 
this subject covering all sides of limita- 


the world ‘of legal<profession. 
ap n Mrs, K. J. K. 
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“STATE INTERFERENCE IN MEDICAL EDUCATION THROUGH 
COMPENSATORY DISCRIMINATION : AMALENDU KUMAR v, STATE(1)” 


By: Dr, C, M. Jariwala* 


The educational institutions are tem- 
ples of learning. The country’s develop- 
ment process is dependent on the insti- 
tutes of higher learning. The higher the 
flights of learning, the more the prosper- 
ity country will achieve, But lately, the 
institutes of higher learning, especially, 
the medical, the engineering, to name a 
few courses, are becoming refuge for 
sub-standardised academics, political 
pressure group and for some a place of 
pastime game, The bad politicking of 
the State in the educational atmosphere 
is mainly responsible in this regard, It 
has ventilated many polluting elements(2) 
and thus endangered the very goal of 
excellence of education. Such existing 
environment in education may force one 
to believe that the state of education in 
the’ country has reached to the cross-road 
where the goal of excellence seems to be, 
if not impossible, a too remote object to 
achieve, 


The educational environment in the 
State of Bihar is no better as is evident 
from the facts of the Amalendu case.(3) 
The Government of Bihar issued a pro- 
spectus for admission to the first year 
M. B. B. S. course of 10 medical colleges 
in the State. It made reservation of seats 
in favour of Scheduled Caste-14%, Sche- 
duled ‘Tribe-9%, Backward Class-19%, 
and 20 per cent of the seats were ear- 
marked for ladies and five extra seats in 
four medical colleges for such candidates 
-who had suffered-in the agitation from 
1974-1977, The prospectus prescribed a 
minimum requirement of 50% marks in 
competitive test in order to enable a 
candidate to be admitted to the medical 
course, However, in case of candidates 
of the Scheduled Caste and the Sche- 
duled Tribes the minimum requirement 
of marks was pegged at 45%. But at a 
later stage when it was found that the 
majority of the reserved seats meant for 
the Scheduled Caste and the Scheduled 


LL.M., Ph.D., (London), Reader in Law, 
Banaras Hindu University, Varanasi- 
221005, i 

(1) AIR 1980 Pat 1 (FB), 

(2) To identify a few — Regionalism, 
Casteism, Groupism quota for Agi- 
tators, etc, ' 

(3) Amalendu Kumar v. State, AIR 1980 
Pat 1 (FB) (hereinafter cited as the 
Amalendu case). l 
(May) 1981 AIR Jour/4(2) & 5(1) 
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Tribes were not filled in then the State 
Government made further relaxation in 
the minimum marks from 45% to 35%. 
The petitioner who got 72.5% marks in 
the combined test, could not get admis- 
Sion to the first year of M. B. B.S, course. 
And therefore, the result was the pre- 
sent writ petition, 

It was argued on behalf of the peti- 
tioner that in the instant case the total 
reservation was 53% in all which was, _ 
as per the Balaji(4) dictum, annihilative 
of Article 15 (1) of the Indian Constitu- 
tion, Further, the relaxation of percent- 
age of marks attracted Article 15 (1); 


On the other hand, it was mainly con- 
tended that Article 15 (4) read with 
Article 46 enjoined upon the State to 
promote with special care the educational 
and economic interest of the weaker sec- 
tion of the people and also of any mem- 
ber of the Scheduled Caste and Schedul- 
ed Tribes, In the light of these provi- 
Sions the relaxation so made would not 
be bad: 


Uday Sinha, J., with whom S, K, Jha 
and B. P, Sinha, JJ., concurring in sepa- 
rate opinions, declared that the relaxa- 
tion in the instant case was violative of 
Article 15 (1). However, the Court did 
not adjudicate upon other points because 
they were not pressed in upon by the 
petitioner, 


The reservation of seats in favour of 
the Scheduled Caste and the Scheduled 
Tribes is attracting the attention of the 
judiciary for quite sometime.(5) The first 
constitution amendment introduced con- 
cession for the members of above com- 
munities under Article 15 (4). This was 
done to avoid injustice to them as high- 
lighted in the Champakam case.(6) In 
order to balance equality of unequals, 
compensatory discrimination was given 
constitutional recognition, But at times 
the State have used this weapon a vote 
catching device instead of really caring 


(4) Balaji v, State of Mys., AIR 1963 SC 
649, 
D, N. Chanchala v, State of Mys, 
AIR 1971 SC 1762; A. Periakaruppa ` 
v. State of T. N., AIR 1971 SC 2303, 
State of A. P. v, U.S. V, Balram, 
(1972) 1 SCC 660: AIR 1972 SC 1375. 
(6) State of Mad. v, Champakam Dorai- 
rajan, AIR 1951 SC 226. 


(5) 
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for interests of the weaker section of the 
society. 

In the instant case the State was argu- 
ing even to come down to 22.5% marks 
as the minimum requirement for admis- 
sion to the medical course for the candi- 
dates of the above communities, The 
logic given by the State was that the 
‘Balaji’s dictum permitted 50% reserva- 
tion of seats and in the instant case 50% 
marks was the minimum requirement for 
admission in case of other students; and 
therefore, in case of the Scheduled 
Tribes and the Scheduled Caste it could 
be lowered down by 50% which would 
mean 22.5% marks as an eligibility for 
admission to the first year M.B.B.5., 
course, It may be submitted that if such 
a reasoning is allowed it would be a 
fraud on constitutional provision in Arti- 
cle 15 (1), The position will be reverse. 
The so-called unequals will become 
Supra-equal and will eat away the basic 
right to equality of the people of India 
in the name of compensatory discrimina- 
tion, 


Three decades have passed since the’ 


concession was given to the Scheduled 
Caste and the Scheduled Tribes but the 
scale of equality is said to remain on the 
higher side, When the State has failed 
to attain social equality the members of 
the said society, who are now becoming 
more conscious about their constitutional 
privileges, have affected the polling stra- 
tegy. In order to set the house right, 
the States are injecting very powerful 
doses in the members .of those society to 
make them stand on equal scale and thus 
justify their political game.(7) But such 
speedy patch work has in fact acted ad- 
versely. If one conducts research into 
the fact that how many students of the 
said classes with no merit have success- 
fully come out of the institutes of higher 
learnings, one will not find a very happy 
conclusion. And in that direction the Full 
Bench of the Patna High Court in the 
present case has rightly turned down the 
eleventh hour supra-remédial measure, | 

In the instant case we must not forget 
that it was the admission in the medical 
course which was the main issue, In the 


fast changing world, the medical services 


are the most important and needed for 
the society. It is rightly pointed out by 


(7) See for example, D. N. Chanchalga v. 
State of Mys., AIR 1971 SC 1762, 
1771 — reserving 68% of the seats 
for the members of such communities 

_was held bad, (emphasis supplied), 
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the learned Judges Uday Sinha and B.P, 
Sinha(8) that the medical course would 
produce doctors in whose hands is the 
very existence of human being. Thus the 
national interest requires that the best 
should be given opportunity to serve the — 
country in the best possible manner, If, 
such an important role is given to medi-: 
casters-quacks it will definitely affect 
the health of the people. The warning 
in the Balaji case(9) may be repeated 
here that in educating technicians, 
scientists, doctors, economists, engineers, 
care must be taken that the ‘students of. 
sub-standard merit do no get in- other-. 
wise it would cause great Pe to 
the national interest, 


The expert médical body — the Indian . 
Medical Council has after a detailed. 
thinking, relaxed 5% of marks in case of 
the candidates of the Scheduled Castes and. 
the Scheduled Tribes as, compared to 
other candidates who were required to 
get at least 50% in the competitive test. 
to be eligible to get in the medical col. 
lege. Whereas, the State pleads to lower 
it down even to 22.5% and thus close the ` 
door for the student who got 72.5% as- 
in the instant case. If this arbitrary plea. 
on any count succeeds, the day will not- 
be far away when even 0% marks would: 
be enough to get entry into the medical 
college. And then we can well imagine 
the fate of medicare of our country. Here 
we must not forget that the compensa- 
tory discrimination allowed under Arti-: 
cle 15 (4) is an exception to article 15- 
(1). The exception cannot be so extend- 
ed so as to destroy the guarantee of all 
the citizens of India in Article 15 (1).(10) 


In the present case out of 57 seats re- 
served for the Scheduled Tribes only 11 
students qualified, whereas in case of ` 
Scheduled Castes out of 88 reserved seats: 
only 35 qualified for admission. Thus 
total reserved seats which remained un-. 
filled were 99 seats out of total 670 seats, 
If these seats were left by the Govern- 
ment for open competition, it would have 
definitely better results and thus would: 
not burden the country’s exchequer, At 
one point the Government pleaded that 
the Government was not under obliga-. 
tion to ‘fill the unfilled reserved seats, 
This is nothing but a bureaucratic ap- 
proach of the Government in ‘the demo- 


(8) Ibid.; pp. 6, 15, 
(9) AIR 1963 SC 649, 662. 


(10) State of A, P, v. P, Sagar, AIR 1968 
SC 1379, 
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cratic institution, If these seats are not 
filled in, the country will be loser in 
€conomic and medicare aspects, Further 
this will drive the deserving candidates 
to knock the doors of the faculties where 
they have no interest, Such contention 
will not get judicial approval.(11) 


Now it is high time that the Govern- 
ment and the educational institutes must 
bring about a synthesis in the equality 
jurisprudence and thereby cherish the 
constitutional goal, The efforts of the 
State in this eld should not just to put 
the candidates of such classes on the 
doorstep of the medical college and en- 
cash the votes. It should see that only 
those get into the medical college who 
will help the nation building instead of 
sitting comfortably in the college hostel 
for years together but with no result. 
The judiciary and especially now the 
Supreme Court of India having represen- 
tation of this community on the Bench, 
also must adopt microfine view in bal- 
ancing the liberalization in admission to 
the medical course and the national in- 
terest. This will provide an effective 
judicial contro] against the authority pol- 
luting the healthy educational environ- 
ment, 


Now coming to 20% seats for ladies 
the prospectus in paragraph 8 provided 
that in view of the requirement of lady 
doctor 20 per cent of the seats will be 
earmarked for ladies, Thus 134 seats will 
be carved out of the total seats in fa- 
vour of girls candidates, And this ac- 
cording to Udai Sinha, J.,(12) following 
the Padmaraj case(13), was not reserva- 
tion but it was only source of allotment. 
B, P. Sinha, J. dissenting,(14) following 
his dissent in the Padmaraj case, held 
that the allocation of 20% of the seats 
for ladies was a case of reservation, and 
therefore, the total reservation in the in- 
stant case was 53% which was not constj- 
tutionally permissible, It is submitted 


(11) S. A. Partha v, State of Mys, AIR 
1961 Mys 220 — where non-transfer- 
ence of unfilled seats of the Sche- 
duled Castes and the Scheduled 
Tribes to the merit poll was declar- 
ed bad, 

(12) Ibid., p. 5. 

(13) Padmaraj v. State of Bihar, AIR 1979 
Pat 266 (FB), where allotment of 25 
seats for girls students in the medi- 
cal college was not treated by the 
majority as reservation, 

(14) Ibid,, p, 17. 
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that dissenting opinion follows a realistic 
approach, If mathematically calculated 


‘whether the name reservation or alloca- 


tion at source is given, taking off 20% 
seats would mean that the remaining 
will be 80%, If the number of the girl 
candidates eligible to get admus- 
sion comes fo 20% then how- 
soever meritorious a male candidate may 
be if he is not fit in his constituency of 
80%, he will be stili unfortunate to 
enter the temple of learning, Moreover as 
regards allocation for girls, if one col- 
lects statistical data with respect to girl 


- candidates successfully completing the 


M. B. B. S. course and its usefulness in 
their future life, one might find that 
there are cases of drop outs and a small 
percentage of the total. intake of the 
girl candidates take up seriously the 
medical profession, This does not reflect 
on their ability but there are other con- 
siderations which have been inroads in 
this regard, Article 15 (3) which is an 
exception to Article 15 (1) allow the State 
to make preferential treatment in favour 
of women and no such inhibition exists 
in Article 29 (2) which specifically deals 
with education, (15) But one has to take 
the realistic view, before adopting a li- 
beral approach in admission matter, 


The idea behind allocating 20% seats 
for the girls candidates is that if the 
competition is made open then the 
number of the girl candidates will not 
be sufficient to meet the demand of wo- 
men-meédicare of the country. Instead of 
blockading total 134 seats for them it may 
be suggested that weightage to the ex- 
tent of 5% marks be allowed in their 
case, This will not attract articles 14 
and 15 looking to the country’s need of 
lady doctors, And in such a case the 
Balaji’s dictum will not be applicable, 

And lastly, in the Amalendu case, on 
behalf of the petitioner an attempt was 
made to challenge the creation of five 
extra seats in Patna Medical College, 
Darbhanga Medical College, Ranchi - 
Medical College and Jamshedpur Medi- 
cal College for such candidates, as had 
suffered in agitation from 1974 to 1977. 
(J, P. Movement), Uday Sinha, J. (16) 
with whom B, P. Sinha, J, concurring 
left the question open as it was not chal- 


t5, See the conflicting approach in 


Anjali v. State of W, B., AIR 1952 
Cal, 825 (D.B.) and University of 
Madras v, Shantabai, AIR 1954 Mad 
67 (DB). 

16, Ibid, pp. 10, 18, 
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lenged in the wri petition. However, 
they were of the opinion that such re- 
servation might be vulnerable to serious 
attack, But recently the Single Judge 
Bench of the Patna High Court has de- 
cfared the above arrangement for the 
agitator unconstitutional, (17) The learn- 
ed Judge held that nothing was said 
about the nature of the agitation and it 
had no rationale with the admission to 
the medical College, and so it was bad. 
However he was of the opinion that in 
such cases if a relaxation in the age bar 
was made, it could be justified. The 
State in the instant case was providing 
compensation to those who had taken 
part in the 1974-1977 agitation. Mere 
fact that persons have made sacrifices to 
enrich political power cannot be a re~ 
asonable ground to sacrifice the standard 
of education. Such State politicking will 
encourage the students to leave the class 
room and take the path of agitation in 
whatsoever cause may be. They will be 
sure to get a permit in the institute of 
higher learning once their names come 
in the agitators list, Once the authori- 
ties are allowed to ventilate such politics 
in the education there will be no end to 
it, Tomorrow the State very well re- 
serve seats for sufferers of the 19 months 
emergency, the Janta Rule, the forced 
family planning or the atrocities of police 
authorities, ete, 

In the Shahabuddin (18) case the 
earned Judge made distinction between 


17. K. P. Shahabuddin v, State, AIR © 


, 1980 Pat 215, 
48, Ibid., p, 217, 


, Indian President as Inspired Charioteer 


A. I, i 


the sufferer of the 1974-1977, agitation 
in Bihar and the political sufferers who 


had participated in the movement 
for emancipation of the nation 
itself, He was of the opinion 


that preferential discrimination could be 
allowed in the second category where 


the agitators ultimately brought freedom | 


to the nation but no question- of such 
treatment arose in the first case. Though 
the stamp of constitutional validity has 
been put on the first category of sufferers. 
by the High Court (19) and the Supreme 
Court (20) as well, yet it may be suggest- 
ed that the formula of the select body 
of students (21) should not be sacrificed 
for the political ends, The State may 
award the financial help, free tutoring 
and other facilities for their academic 
growth and thus allow them to stand on 
their own legs instead of State crutches 
of reservations, This suggestion also 
equally applies to the members of.. the 
weaker section of society. 


19, See also Hardip Inder Singh v. State 
of Punj., AIR 1980 NOC 91 (Pun, & 
_ Har), 


20, D. N, Chanchala v, State of Mys, 
AIR, 1971 SC -1762, (per majority, 
Dua, J., reserving opinion). 

21, Balaji v. State of Mys., AIR 1963 
SC 649., State of A, P. v. P. Sagar, 

ATR 1968 SC 1379., State of U. P. v, 
Pradip Tondon, AIR 1975 SC 563. 

In all these cases the Supreme Court 
put emphasis on the select body of 
students, 








“INDIAN PRESIDENT AS THE INSPIRED CHARIOTEER” 
By: Joseph Minattur* 


It may not be considered derogatory 
to his high dignity if the President of 
India is respectfully depicted as one on 
whose shoulders the mantle of Lord Kri- 
shna has fallen, even if the metaphorical 
designation used is not very high-sound- 
ing. The President is deemed to be im- 
bued with the spirit of the Constitution; 
hence the epithet ‘inspired’, 

It would be an excellent arrangement 
to find an inspired charioteer who could 
help guide the destinies of the State if 
a Prime Minister were to fight a hundred 
and one evils in the country. In the face 


"M. A, J. D., Ph. D., LL. D., D.C.L, Bar- 
rister-at-Law; Visiting Professor of Law, 
University of Cochin, 


of imminent peril he may sink the wheels 
of the chariot a few inches under the 
earth; he might drive the chariot to the 
left or the right as need arises. As long 
as danger is averted, there is no reason 
to grudge him his position a few inches 
higher than that of the archer in the 
chariot, When the victory is won, who 
gets the laurel? If the President is worth 
the name, that is, if he is the one who 
sits in front and in case he can with- 
stand al! affronts, there is no reason 
why he should be left in lone. splendour 
away from field of battle, The French 
have found a via media by which the 
President is brought into the middle of 
the fray by making him preside over the 
meetings of the Council of Ministers 
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when decisions are taken by joint deli- 
beration, But the Council, and not the 
President, holds itself collectively re- 
sponsible to the National Assembly. If 
it appears to work out well there, there 
is no reason why we should not, “with- 
out prejudice”, have a close look at what 
happens there. We are not obliged to 
emulate any one. - We have, however, 
chosen to be eclectic in our adoption of 
a constitution; while being content to be 
So and continuing to walk the same way 
we can afford to be more comprehensive 
in our embrace of eclecticism. 
Forms of Government 

It is not axiomatic that an institution, 
one is familiar with is the best in the 
world and that there cannot be any- 
thing better. By a sheer historical acci- 
dent we happen to get to know about 
the parliamentary form of government 
which obtains in the United Kingdom. 
It is perhaps idle to speculate what would 
have happened to the people of India if 
the French had won the pitched battle 
of Wandiwash, He would most probably 
have imported the French parliamenta- 
ry system and may have been imbued 
with a keener sense of liberty and equa- 
lity and a finer sentiment of fraternity 
than we have at present. What the 
Indian citizen lacks most in the politi- 
cal sphere and in general in his way of 
life is a sense of democratic values. This 
the French, imbued as they were and 
still are, with the spirit of the Declara- 
tion of the Rights of Man and Citizen, 
would have imparted’ to him, The per- 
meation of democratic values makes for 
an egalitarian way of life grounded in 
fraternal human feelings and dedicated 
to a sense of freedom and social wellbe- 
ing more than forms of governments for 
which fools or dunces may contest, 

Parliamentary forms of government 
allow for a variety of patterns, Under 
the Constitutional provisions in the 
Fourth as well as the Fifth Republics in 
France, it was the cabinet system that 
was envisaged, though de Gaulle’s Gov- 
ernment tended to stress the role of a 
Single decision-maker while the gov- 
ernments under the fourth republic prac- 
ticed collective decision-making, In fact 
when M. Debre -presented the constitu- 
tion of the Fifth Republic to the National 
Assembly, he stated, the parliamentary 
Tegime was the only one 
France. (1) 


1, Quoted in F. Ridley and J. Blondel, 


Public Administration in France a 


(1964) 
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The basic principles of Parliamentary 
Government have been retained in the 
Constitution, in spite of certain devices 
introduced to strengthen the executive. 
The government is collectively respon- 
sible to the . National Assembly, The 
Council of Ministers stand or fall to- 
gether, regardless of the wishes of the 
President. (2) If President de Gaulle in 
practice exercised predominant power, 
the exercise was extra-legal: it was 
done by disregarding the spirit of the 
Constitution, occasionally appearing to 
violate its very letter, (3) Something not 
dissimilar seemed to have happened in 
India the other way round. The Indian 
President was not permitted to exercise 
the powers which the Constitution ap- 
peared to have bestowed on him, If de 
Gaulle’s powerful personality and the 
loyalty of the Premiers appointed by him 
made the presidency a position of pre- 
dominance in France, the powerful per- 
sonality of the Indian Prime Ministers 
coupled with the submissiveness of the 
first President and the loyalty of most 
of the others who owed their election to 
the Prime Minister tended to transform 
the Presidency into a position of no 
practical importance,. If one dispassio- 
nately and with no preconceived notions 
looks at the Constitution of India as it 
was adopted in 1949 one would be struck 
by its very close resemblance in many 
respects to the Constitution of the Fifth 
Republic of France, 


The French parliamentary system is 
only a variation of the English system. 
One may, however, say that the system 
introduced by the Constitution of the 
Fifth Republic embodies an odd compro- 
mise between Presidential and cabinet 
governments, (4) 


Maurice Duverger, an eminent French 
Jurist, has written that the 1958, Consti- 
tution has provided a novel combination 
of quasi-presidential and traditional 
parliamentary government. (5) 


Reverting fo a consideration of pat- 
terns of parliamentary government it 
may be mentioned that in the 19th cen- 
tury it was a slightly illegitimate child 


2. Ibid at 4 
3. Ibid 
4, Encyclopaedia Britannica 
5. In an article in Le Monde, 26 Novem- | 
ber 1969, quoted in Dorothy Pickles, 
The Government and Politics of 


1 France 29 (1972), 


-~ 
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of the Mother of Parliament, (6) the 
Chamber of Deputies of France in the 
days of Louis Philippe that was adopted, 
with certain adaptations in some in- 
stances, all over Europe and by a num- 
ber of independent nations in the rest of 
the world. (7) So if a large number of 
independent countries in the world adopt- 
ed the French pattern of parliamentary 
government in preference to the West- 
minster model, there is nothing incon- 
gruous, in independent India’s following 
in the foot steps of these nations rather 
than adopting the system which pre- 
vails in an insular island across the 
North Sea. Further what India became 
familiar with was not the pristine West- 
minster model. The Government of 
India Act, 1919 envisaged only progres- 
sive realisation of responsible govern- 
ment for the country, From 1937 on- 
wards upto the time when the Indian 
Constitution came into force in 1950, the 
Council of Minister’s decision-making 
powers were hedged in, in various ways, 
by the head of State’s exercise of his 
discretion and individual judgment in 
the affairs of the State. 


When Nehru said in the constituent As- 
sembly that “we cannot go back upon it”, 


he must have meant the pattern of 


parliamentary government which India 
had at the time; he could not have used 
the words "go back”, if he meant some- 
thing to which we had not come. We had 
not reached or adopted the Westminster 
model of parliamentary government in 
its entirety, What we were familiar 
with was the pattern formulated in the 
Government of India Act 1935, which 
bestowed on the head of State certain 
powers he could exercise in his discre- 
tion and certain others he could exercise 
in his individual judgment. The amend- 
ment made by the India (Provisional 
Constitution) Order 1947 to Sec. 9 (1) of 
the 1935 Act could not have been inter- 
preted to mean that the Governor 
General was bound to act in accordance 
with the advice of the Council of Minis- 
ters, 


It may be recalled that the Constitu- 
tional Adviser to the Constituent Assemb- 
ly proposed conferring on the President 
certain discretionary powers in the ex- 
ercise of his functions. Though the pro- 
posal was not accepted by the Assembly, 


6. The phrase is Denis Regan’s in Alan 

Burns’s (ed.) Parliament as Export 
: 120. 
7, Ibid, 
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it is of interest to note that nowhere in 
the Draft Constitution was a provision 
which sought to obligate the President 
to act in accordance with the advice of 
the Council of Ministers. This was 
pointed out by H. V. Kamath as well as 
by Dr, Rajendra Prasad himself but no- 
thing was done to rectify the apparent, 
but possibly deliberate, omission. It is 
also remarkable that in his concluding 
speech Dr. Prasad himself stated that 
“some people think that too much 
power has been given to the Presi- 
dent”. (8) 


In a treatise on the Republic of India 
published in 1951, the author expressed 
his apprehension that there was under 
the present constitutional dispensation 
every possibility for the Indian Presi- 
dent to turn himself into a dictator: he 
had no fears of the Prime Minister setti- 
ing up a constitutional dictatorship, (9) 
This shows how a learned commentator 
understood the various provisions of the 
constitution relating to the powers of 
the President, 


The members of the Constituent As- 
sembly in general highly respected Dr. 
Rajendra Prasad who they knew would 
be elected the first President of India. 
They could not have conceived of his 
being made a mere figurehead. Nehru 
himself referred to the Presidency as a 
position of great authority and dignity 
though the President had no real 
power. (10) In the Indian context this 
statement contained an inherent contra- 
diction. The reverence given: fo the 
hereditary monarch in England could not 
have been envisaged for the Indian Pre- 
sident who had, in many instances, to 
rely on the Prime Minister and his or 
her party for his election to the Presi 
dency. His election by universal suffrage 
may have given him ‘the necessary 
stature, and to arrange the election of 
the. President and the Vice-President 
along with general elections to the Par- 
liament is not a matter fraught with 
insurmountable difficulties. If the elect- 
orate for Presidential election is ex- 
tended to include not only members of 
both the Houses of Parliament and 
members of State legislatures, but also 
members of municipal corporations and 


8. Constituent Assembly Debates, X, 
268, 

9, Alan Gledhill, The Republic of India, 
108-109 (1951) 


-10, Constituent Assembly Debates IV, 


73A, 
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. councils and of panchayats his position 
. as people’s representative may be re- 
asonably maintained. If one compares 
- him with the British monarch certain 
rights accorded to the latter like the 
- right to be consulted, the right to en- 
courage and the right to warn may be 
conceded to him also, It may be men- 
tioned incidentally that French Presi- 
dents even before the adoption of the 
1958 Constitution have always encourag- 
ed, advised and warned their Council of 
Ministers. (11) The present Constitution 
. has. a provision which is evocative of 
- emulation with suitable adaptation, if 
only to add to the prestige and stature 
of the Indian President, if for nothing 
“else. Article 5 of the French Constitution 
reads: 


The President of the Republic shall see 
-that the constitution is respected. He 
“shall ensure, by his arbitration, the re- 
gular functioning of the governmental 
authorities, as well as the continuity of 
the State, He shall be the guarantor of 
-national independence, of the integrity 
of the territory, and of respect for com- 
munity agreements and treaties. 


As one writer commenting on the arti- 
cle has said “Mediation is a personal act 
involving the exercise of judgment”, (12) 
If the Indian President is denied the 
exercise of discretion in all matters 
. pertaining to the governance of the 
country, he will be a great luxury which 
-an indigent India can illafford, A histori- 
.cal perspective of the powers exercised 
-by former heads of States in India as well 
as a literal interpretation of constitu- 
tional provisions point to the conclusion 
that the President is endowed with cer- 
tain discretionary powers. - Even after 
the 42nd Amendment the President’s dis- 
cretionary powers do not appear to have 
-come to. an end, There are matters in 
which. he could take a final decision. in 
consultation with the Election Commis- 
:sion or with the Chief Justice of India. 
If one went by the letter of the 
constitutional provisions or by previous 
-practicey and judicial opinions, it would 
.be seen that the powers exercisable 
-under the emergency provisions were 


expeeted to be -exereised by him in his 


“11, F, Ridley & J. Blondel, Public Ad- 
‘ministration in France 7 (1964). 


“12, Quoted in F, Ridley and J. Blondel, 
op, cit, p, 7, : 
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discretion. (13) If history and present 
constitutional provisions have endowed 
him with certain powers why deny him 
their exercise with perilous consequences 


-te the nation? 


Constitutional Council 


In emulating the French constitutional 
Set-up there are one or two aspects 
which ought to be jettisoned here. One 
is the provision which allows the Presi- 
dent to assume plenary powers in cer- 
tain emergencies defined in Article J6 
in general terms. Proclamation of Emer- 
gency is too serious, and one may say, 
a very perilous matter to be left entire- 
ly to the discretion of a President or 
the decision of a Prime Minister. When 
a situation of emergency is considered 
to exist or to be imminent, it should be 
made obligatory for the President to 
consult and get the approval of a Con- 
stitutional Council before a proclama- 
tion of emergency is made, In exceptional 
circumstances it may be necessary for 
the President to make a proclamation in 
his discretion or on the advice of the 
Cabinet, but the proclamation should be 
subject to confirmation by the constitu- 
tional council within a very brief space 
of time, say, within two days. The con- 
stitutional council may consist of the 
Vice-President, the Speaker of the Lok 
Sabha, former Presidents of the Repub- 
lic, if any, and three other members 
selected by the members already desig- 
nated, not being members of Parlia- 
ment or State legislatures, or of the civil 
service, or the armed forces; one of 
whom an economist of outstanding re- 
putation, another a former Chief Justice 
of a High Court and the third, a scien- 
tist of recognised ability and integrity. 

The Constitutional Council should be 
empowered not only to confirm a procla- 


mation, but also to advise the President 
to make a proclamation and the Presi- 


‘dent should be obliged to accept the 


advice. 


In addition to this control of emer- 
gency powers by the constitutional coun- 
cil, it is necessary to provide for imme- 


diate and effective Parliamentary control. 


It is suggested that the constitution 
should be amended so as to provide that 
within 
fifteen days of the issue of a proclama- 


tion of general emergency, and that the 


13, This is very clear from Professor 
Gledhill’s analysis of the relevant 
constitutional provisions, 


. leader of the political 


— 
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Lok Sabha should not be subject to dis- 
solution while such a proclamation is in 
force. 

The measures taken to meet the emer- 
gency, including the suspension of 
fundamental rights, should be adopted 
in consultation with the Constitutional 
Council, 

In cases of proclamation of emergency 
due to failure of the constitutional ma- 
chinery in a State, though confirmation 
by the Constitutional Council should be 
provided for, it may not be necessary to 
amend the present provision for Parlia- 
envisaged under Arti- 
cle 356. There is no good reason why 
Lok Sabha should not be dissolved while 
a State constitution is suspended. 

It would be desirable to set up Stand- 
ing Committees of the House of the 
People and of the various State Legisla- 
tures, (of the Lower House where there 
are two chambers) which may be em- 
powered to review and confirm or reject 
certain emergency measures taken by 
the appropriate governments, These 
Committees’ might consist of members of 
all parties in the Legislature in propor- 
tion to thelr number in that body and 
would be obliged to reside at the capital 
of the State throughout the year; if a 
member was unavoidably absent, the 
party to which 
he belonged might be empowered to ap- 
point a substitute. (14) 


Judicial review of legislation 

It would be desirable to set up a Con- 
stitutional Court to pass upon the con- 
stitutional validity of legislation. The 
Supreme Court can continue as the final 
Court of appeal for all civil and criminal 
cases, While specialisation may be en- 
couraged among the members of the 
Supreme Court as also among those in 
the lower Courts, it may be advisable to 
have in the Supreme Court an Admun- 
istrative Law Division which hears ap- 
peals from the Administrative Law Divi- 
sion of the High Courts, 

The Constitutional Court which has to 
consider various policy matters, includ- 
ing questions of a political nature, may 
be manned by members of the judiciary 
as also persons outside of it, The Con- 
stitutional Court of the Federal Republic 
of Germany and that of Italy include 
persons who are not members of the re- 


14, The present writer made these sug- 
_ gestions in his doctoral thesis pre- 
sented to the University of London 

in 1959, 
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gular judiciary, The court should pro- 
vide for judicial review before a piece 
of legislation is promulgated. The pattern 
of judicial review adopted in France 
takes place before the promulgation of 
an enactment, Sri Lanka adopted its 
pattern from France and made what Sri 
Lanka regarded as a refinement by pro- 
viding for review of legislative bills, 
The Constitution of Sri Lanka adopted 
in 1972, provided that any citizen may 
move the constitutional Court challeng- 
ing the constitutional validity of any - 
provision in a bill within a week of the 
bill being placed on the agenda of the 
National State Assembly. 


What is of special interest -about judi- 
cial review of legislation in France and 
in Sri Lanka is its timing, that is, the 
stage at which the review is made, (15) 


The French dispensation gives the mem- 
bers of the houses of legislature ample 
opportunity to discuss and debate all 
provisions of the proposed legislation 
and suggest amendments to them, In Sri 
Lanka a substantial amendment, if made 
in a bill accepted by the Constitutional 
Court, may have to be referred back to 
the Court in certain circumstances, Con- 
sidering this, it seems to be more sensible 
to adopt the French system in which 
judicial review takes place after the ad- 
option of a law by the legislature but 
before its promulgation, There is cer- 
tainly much to be said in favour of judi- 
cial review before the promulgation of 
a statute, for not conducting full-dress 
adversary proceedings when passing 
upon -the constitutional validity of a 
piece ‘of legislation and also for handing 
down.a' single opinion by the Court which 
may be- taken to be unanimous, if dissent- 
ing views, if any, are not made known 
to the public, 


Recruitment and promotion of Judges, 
Career judgeship need not necessarily be 

an objectionable phenomenon as is some- 
times considered in the Common law 
world. A youhg graduate in law may be 
selected through an examination conduct- 
ed by a Judicial Service Commission and 
appointed to the subordinate judiciary, 
As in the case of members of the admin- 
istrative service, he may be given ade~ 


15. See, for details, J. Minattur, The 
Timing of Judicial Review 1 Academy 
Law Review 181 (1977); See also J, 
Minattur, “Judicial Review: Some 

_ Suggestions”, 5 Journal of the Bar 
Council of India 35 (1976), 
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quate training for a period of two or 
three years, including attendance at 
Courts and participation in trial pro- 
ceedings. Normally, appointments to the 
higher judiciary should be through pro- 
motion on the basis of merit and senio- 
rity. This has to be determined by a 
Superior Council of the judiciary as in 
France or Italy and not by the execu- 
tive. Rarely may appointments to the 
Supreme Court be made from among 
practising lawyers and eminent acade- 
mics on the recommendation of the Sup- 
erior Council of the Judiciary. (16) A 
young graduate who opts for a judicial 
career should be able to entertain a 
legitimate hope that he would one day 
be raised to the bench of the Supreme 
Court, and that his claims would not be 
overlooked and his hopes frustrzted on 
account of executive preference for a 
clever legal practitioner or an ambitious 
academic who may choose to hobnob 
with politicians including bosses of poli- 
tical parties, Promotion to the higher 
judicial -posts should be regarded in the 
main as the legitimate right of the 
lower judiciary; interlopers should be 
considered exceptions, Successful ad- 
vocates when elevated to the bench are 
sometimes known to argue out a case, 
in their opinion, for one of the parties, 
Long years of practice of the legal pro- 
fession may have almost conditioned 
them to adopting such an attitude, The 
career Judge, recruited when young is 
likely to be immune to such influences, 
Legal literacy 


, Democracy in India is a top-dressing 
On a soil that is basically undemocratic. 
The society here is hierarchical and the 
average man is not particularly unhappy 
about it. There has been no democratic 
tradition; the republics of ancient 
India, it would appear, were more oli- 
garchic than democratic in character, 
notwithstanding the assertions of a few 
publicists who argue to the contrary. The 
average man in India is not obsessed 
with the notion that government is his 
business. ,He is apt to endorse Pope’s 
couplet, if a slight alteration is adopted, 

For forms of government, let dons 


contest, whate’er is best administered is ` 
best, 


What he wants is not so much demo- 
cratic government as good government 
which will help to provide him with the 


16, See J, Minattur, “Superior Council 
of the Judiciary”. (1976) 1 Madras 
Law Journal (Journal Section) 55, 
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necessaries of life and possibly a few 


ecmforts too. 


When the average Indian citizen is in- 
different to forms of government, it is 
necessary in the present circumstances 
te instil into him a spirit of democracy, 
including his right to basic freedoms. 
This can most probably be achieved by 
catching him young and teaching him 
during the period of compulsory educa- 
tion envisaged in the directive principles 
of State policy, four R’s_ including 
Human Rights, This can be followed up 
at the pre-degree stage by introducing 
“General Principles of Law” as a sub- 
ject for optional study, Jurisprudence 
along with Political Science and Socio- 
logy may be an optional subject for un- 
dergraduate studies, This will enable 
the Indian Citizen to be knowledgeable 
about his rights and duties in civic life. 
He will learn to what regulations and 
rules he should legitimately subject his- 


self. Consequently, present tendency 
for a government employee to assume 
the role of a petty sovereign clothed 


with a little brief authority may probab- 
ly vanish and the citizen will gain con- 
fidence and spirit of independence, There 
is no reason why admission to law stu- 
dies should be very restricted in some of 
the States in the country. If a large 
degree 


in law, it is not to be assumed that all 


‘of them will take to the legal profession 


and that the profession will be over- 
crowded. Many of them will seek em- 
ployment elsewhere and a law degree 
might prove helpful to them in securing 
employment. It is necessary to look at 
the situation in its national perspective. 
If one State happens to be restrictive in 
admitting students to law courses while 
others are overgenerous, the young men 
and women from those States which 
adopt a restrictive attitude may lose in 
national competitions for employment, 
because of their being relatively less 
qualified than those who hold a law 
degree which the other States furnish 
them with facilities to acquire. It is not 
unreasonable to regard legal studies as a 
part of general education and there is no 
Teason why those who can afford to at- 
tain to an advanced level of general edu- 
cation should be denied facilities to do 
so. People who are ignorant of their 
rights and are denied knowledge of, and 
familiarity with, democratic values be- 
cause of the absence of these values in 
their milieu are -unlikely to be democra- 
tically-minded, If they do not cherish 
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democratic values the feudalistic princi- 
ples which have been handed down from 
generation to generation through the 
centuries may have a stronger hold on 
their minds than a few ideals left en- 
shrined in a constitutional document, 


CONCLUSION 
M Pompidou, de Gaulle’s Premier and 


`- later President of France has stated 


about the Constitution of the Fifth Re- 
public. (17) 

Our Constitution is half way between 
a properly presidential regime and a 
properly parliamentary - regime, The 
balance between the two............mas the 
advantage of making our political system 
capable of firmness, stability and at the 
same time of flexibility, 


A similar claim may legitimately be 
made about the Indian Constitution in 
the form in which it was adopted in 1949 
and as its provisions were probably in- 
tended to be interpreted by: the courts, 
It is unlikely that the members of the 
Drafting Committee, most of whom were 
eminent lawyers, could have thought of 
any other interpretation for constitutional 
provisions than the one which the langu- 
age of the provisions clearly indicated. 
In the early fifties, neither preparatory 
work nor the “assumed spirit of the 
Constitution” (18) was permitted to stand 
in the way of linguistic guidelines chalk- 
ed out in the provisions. The omission 
to provide that the advice of the Council 
of Ministers would be binding on the 


(17) Press Conference of 2 July 1970, 


quoted in Dorothy Pickles, The, 


Government and Politics of France 
30 (1972) 
Das, J., delivering the majority 
Opinion of the Supreme Court in 
Keshavan Madhava Menon v, The 
State of Bombay, (1951) SCR 228: 
AIR 1951 SC 128 has said that “a 
court of law has to gather the 
spirit of the Constitution from the 
language of the Constitution, What 
one may believe or think to be the 
spirit of the Constitution cannot 
prevail if the language of the Con- 
stitution does not support that 
view. It is therefore quite clear 
that the court should construe the 

language......... ...according to the 


(18) 


€stablished rules of interpretation . 


and arrive at its true meaning un- 
influenced by any assumed spirit 
of the Constitution,” (at 232) 
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President in the exercise of his functions 
may not have been indeliberate. 


A few amendments only are necessary 
to restore w the Indian Constitution its 
former character as envisaging a halfway 
house between a cabinet system and a 
presidential system of government. Arti- 
cle 74 (1) has to be restored to its 
former form before the 42nd Amend- 
ment. Further, it may be necessary to 
insert a provision on the lines of Arti- 
cle 9 of the French Constitution which 
reads: 

The President of the Republic presides 
over the Council of Ministers, 

It may be recalled that under the Gov- 


ernment of India Act,.1935 the Governor- 


General was empowered in his discretion 
to preside at the meetings of the Coun- 
cil of Ministers.(19) There should be pro- 
visions made for the setting up of a Con- 
stitutional Council as also of a Constitu- 
tional Court, oo 


Doubting Thomases may. aetna: a 
plausible apprehension that the sharing 


‘of powers between the President and the 


Cabinet may lead to occasional dead- 
locks. The Constitutional’ Council can’ be 
empowered by the Constitution to act as 
a mediator in case such occasions arise. 


The British claimed that they estab- 
lished the rule of law in India. (20) They 
certainly introduced the phrase into the 
country and the elite in- Indian society 
picked up the concept from law schools 
or from political and legal literature. 
But the practice of it in its fulness was 
inconspicuous or nearly  absent.(21) 
Nothing will be lost if we.try to see 
whether le principe de kegelite wil) 
yield better results. 


The pattern of compromise | between 


-the parliamentary and the presidential 


systems envisaged in the Constitution of 
the Fifth Republic of France may de 
found acceptable for adoption with cer- 


tain minor adaptations by the proponents 


of a presidential system for India as well 
as by those who steadfastly adhere to a 
parliamentary form of government, 


(19) The Government of India Act, 1935, 
Section 9- (2), 

Joint Committee on Indian Consti- 
tutional T i Report, Vol I 
Part I, p, 3 

See, for instance, Maurise Collis, 
Trials in Burma, especially p. 180 
et seq (Penguin Ed, 1938), 


(20) 


(21) 
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Y. D. BASU’S LAW OF INJUNCTIONS 
4TH EDITION 1980. By S. K. Bose. 
Published by Eastern Law House Pvt. 
Ltd. 54 Ganesh Chunder Avenue, Cal- 
cutta-700 013. Price Rs, 80, Pages Ixxix 
plus $88. 


With the growth of business and in- ` 


lustry, the injunctive process has great- 
y increased as it is the only judicial in- 
trumentality for the prevention of 
yrong, Injunctive processes are not now 
‘confined to old types of action. based on 
ight to property or on disputes arising 
ut of contracts, but they now embrace 
oultifarious human activities. 


The first edition of the book was pub- 
ished in 1934. This is the fourth edi- 
ion -by the author’s son. 


The book under review is a complete 
reatise on the law relating to _injunc- 
ions, stating and applying the principles 
ontrolling thé granting of such relief in 
ll cases and covering all the modern 
thases of the subject, The author has 
lealt very elaborately with the control- 
ing principles which guide the court in 
ranting or refusing injunctive relief, 


The book is divided into 34 chapters. 
“he first four chapters are introductory, 
“he remaining chapters have been divid- 
d in accordance with the different clas- 
ification of obligations arising out of 
rust, contracts and torts. At the begin- 
og of each chapter the general princi- 
les on which the injunctive relief to 
reyent the breach of that particular ob- 
igation is based, has been elaborately 
iscussed, followed by substantive law 
egarding that particular obligation. At 
he end are given illustrative cases as 
egards injunctive relief and other inci- 
ental matters. The book is full of quo- 


ations from the judgments of Judges in ` 


odia and elsewhere, including Begiene 


nd America, 


In the fourth edition the case — 
ave been made up-to-date and a chap- 
ar incorporating the statutory provisions 
alating to the law of injunctions includ- 
d. There is an exhaustive Table of 
‘ases arranged alphabetically and a Sub- 
act Index, 


The book will be found very useful 


oth by the practising lawyers and the 


udges, 
S, V.M, 


THE MONOPOLIES AND RESTRICTIVE 


TRADE PRACTICES ACT (1969), (2ND 
EDITION 1980), By Dr. N .K. Sengupta, 
M.A. Ph.D., Published by Eastern Law 
House, Pvt. Ltd., Calcutta, Pages 444. 
Price Rs, 80/-, £10/-, $20/~, 


This book is intended to give neces- 
sary guidance to the Practitioners in 
business, Law, Management and Account- 
ancy, It was first published in 1977 and 
the second edition coming out in 1980 
shows that it is useful and well received 
by those for whom it has been written. 
The Book covers a new and very compli- 
cated area. The M. R. T. P, Act came 
into force on ist June, 1970 and is the 
latest economic legislation which will 
have great impact on the growth and 
progress of trade and industry in India. 


The three main objectives of the 
M. R. T. P, Act have been vividly ex- 
plained in this book Le. (1) to control 
and regulate concentration of economic 
power to common detriment, (2) to con- 
trol monopolies and restrictive trade 
practices and (3) to prohibit restrictive 
trade practices unless any of those can 
be justified as being in public interest. 


The Act triggered off a serious contro- 
versy from the very beginning. The 
author in his support. of the Act has 
given reasonable and convincing explana- 
tions since he was well armed with up- 
to-date and accurate information on the 
subject as he was Director, Department 
of Company Affairs, New Delhi when the 
Act was framed, He has ably shown that 
the Act does not stifle the growth of 
trade or industry and has also shown 
how the Act is necessary for regulating 
concentration of economic power and 
monopolies, 


In this second edition the author has 
included cases decided by M. R. T. P. 
Commission and also few cases decided 
in appeal by the Supreme Court, Thus a 
sizable case law has been incorporated in 
this book, 


The Company Secretaries Corporate 
Lawyers, Corporate Accountants and all 


‘those concerned with the Act will find 


this book most useful and of immense 
help in their day-to-day operation of the 
Act, and it will provide valuable guid- 
ance in this new and complicated sub- 


ae LK.K, 
a 
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UTTAR PRADESH LOCAL ACTS: 
(ANNOTATED) 1973-79. (TOGETHER 
WITH CENTRAL ACTS OF LOCAL 
APPLICATION, BENGAL REGULA- 
TIONS AND RULES, ORDERS, 
REGULATIONS AND NOTIFICA- 
TIONS ETC.) 5TH EDITION 1980, Re- 
vised by Surendra Malik, B.Sc. (Hons,) 
(Gold Medalist), LL.M. (Columbia}, 
Advocate Supreme Court, Chief Editor, 
Supreme Court Cases. Vol-I A to 
Children, Pages xiv plus 825. Vol, II - 
Chit Fund to Cooperative Societies, 
Pages xii plus 826 to 1604. Vol. OI- 
Corneal Grafting to Excise, Pages xv 
plus 1605 to 2427, Price per Volume 
Rs. 60/-, 


The 5th Edition of this work is being 
published after nearly 10 years since the 
publication of the 4th Edition; and dur- 
ing this period many new Acts have been 
added and many Acts removed from the 
Statute Book, This collection of Statutes 
in one place in the form of a code is of 
great importance and value to the Law- 
yers, judiciary and every other branch 
of the government that purports to gov- 
ern by the rule of law, 

The Jaw consists not only of the bare 
Statutes but also the Rules, Regulations 
and Notifications made under the sta- 
tutes and whatever is necessary to meet 
the local conditions and circumstances is 
supplied by them, This being so this 
publication has been fully revised and 
-all available, Rules, Regulations and 
Notifications have been incorporated in 
it. The importance of the case law has 
‘not been neglected and the High Court 
and Supreme Court decisions have been 
added at the relevant places, 

Volume I contains 16 Bengal Regula- 
tions applicable in U, P, and 50 Acts in 
force in U, P, The Statute Law and Case 
Law in this volume is up to June, 1979, 
Volume II contains 24 Acts and Statute 
Law and case law included is up to Octo- 
ber, 1979. Volume-III covers 41 Acts and 
Statute Law and Case Law is up to Aug- 
ust, 1980. In each Volume the Amend- 
ing Acts; Rules, Orders, Regulations and 
Notifications etc, affecting the Acts are 
included along with the respective Acts, 

The alphabetical order of the Statutes 
as in the previous edition has been main- 
tained. The U, P., Acts; Amendments in 
the Central Acts and these Central Acts 
which have a special application to U. P, 
are included in this edition. Where the 
U. P, amendments to the Central Act are 
numerous and substantial, the Central 
Act along with the U, P, amendments 
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are published in full. The repealed Acts 
co not find a place in this edition but 
are referred to in separate table, 

Sọ far only three volumes are releas- 
ec. but further volumes are to be pub- 
lished in quick succession. It is needless 
to stress the importance of this up-to- 
date Code to the Bar, the Judiciary and 
the Government Offices, that ‘are con- 
stantly required to refer to various local 
provisions of law during their day to day 
work, L. K. K, 





GENERAL CLAUSES ACT (CENTRAL 
AND STATES) (5TH EDITION 1980) 
by Dr. V. D. Mahajan, M.A, (Hons.), 
LL.B., Pb.D., Advocate, Supreme Court 
of India, Published by Eastern Book 
Company, 34 £Lalbagh, Lucknow- 
226001. Pages XLII plus 961, Price 
Rs. 110/ "a 
The utility and necessity of General 

Clauses Act cannot be over-emphasised 

more so after the commencement of the 

Constitution of India. The object of the 

Act is to shorten the language of statu- 

tory enactments and to provide for uni- 

formity of expression in those cases in 
which the subject matter is the same, 

And so, it has been called the “The Leg- 

islative Dictionary”. The Fifth Edition 

of this book is comprehensive in every 
way. The book has been made up-to-date 
till September 12, 1980. Cases under the 

State Acts have also been incorporated. 

In appendices, the 1868 Act, the 1887 

Act, all State Acts and all Adoption of 

Laws Orders have been given. In the 

end of the book there is a very useful 

topical index. This book will be quite 

useful to those who seek guidance under 

different ‘topics for purposes of interpre- 

tation of statutes, . 5, S. Guru 
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GEORGE WASHINGTONCHYA DESHAT 
— MARATHI) — (Published in 
1980). By M, V. Gokhale, Retd, District 
Judge. Published by Sahitya Prasar 
Kendra, Sitabuldi, Nagpur. Pp. 8 plus 
164. Price Rs. 21/-, 


‘This is a Travelogue by a discerning 
and experienced retired law officer. De- 
spite the prodigious travel-talk litera- 
ture, there have been very few, if at all 
any, giving a reliable account. of Ame- 
rican Presidential election or system of 
law followed by the Americans. This 
book is an exception to the explosion of 
travel accounts and is an intelligent aec- 
count of a sojourn through the land thaf 
George Washington freed from bondage 


1981 


to the British Empire, The author seems 
to have manifold interests in the living 
World as well as in the profession he has 
followed and that is amply borne by the 
articles included by him in his, so to say, 

‘pilgrim’s progress.’ The articles written 
in a style at once clear and readable and 
the tone thereof is not even or flat, 
which makes the book interesting and 
edifying from beginning to the end. The 
muterial presented in this book makes 
one wish many such discerning accounts 
come forth from the author’s pen, The 
book is a commendable exception to the 
many a “Pashyan Api Na Pashyati” 
(Sees But Perceives Not) travel talks 
that are imposed on this type of litera- 


ture, 
bis A, G, T. 





“INDIAN CONSTITUTION”, (A DOCU- 
MENT OF PEOPLES FAITH AND 
ASPIRATION) FIRST EDITION 1981. 
By Dr. Paras Diwan, LL.M., Ph.D., 
Professor of Laws, Punjab University, 
Chandigarh, Published by Allahabad 
Law Agency, Law Publishers, Allaha- 
bad. Pages over 500, Price Paper back 
Rs. 40/- and Deluxe Bound Rs, 55/-. 


Quite a large number of books, both 
big and small, have been written on the 
Indian Constitution by Indian as well as 
Foreign authors. But among the medium- 
sized books available on the subject the 
book under review is perhaps the most 


comprehensive and uptodate work suit~ . 


ed to the needs of not only the students 
of Constitutional law but also of that 
large body of general readers interested 
in the knowledge of our Constitution, 

During the past decade important Con- 
stitutional - developments have taken 
Place in India, As mentioned by the 
author in his preface to the book, from 
Golak*Nath to Under-trial Prisoners and 
from 24th to 44th Amendment the shape 
of the Constitutional document has 
undergone a perceptable change, to wits 
the fundamental right to property has 
been abrogated and the due process of 
law has been enacted by the judicial 
legislation, A new book on the subject 
taking note of all these momentous 
changes was therefore urgently needed 
and the present book meets this require- 
ment in ample measure, 

In’ this book, instead of giving Arti- 
cle-wise Commentaries, the author has, 
as far as possible, grouped together Con- 
stitutional provisions topic-wise and elu- 
cidated their implications citing up-to- 
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date case law. The A T conflict 
between fundamental rights and direc- 
tive principles of State Policy which was 
sought to be resolved by the 42nd 
Amendment to the Constitution, has 
been vividly brought out in the discus- 
sions on the relevant provisions of the 
Constitution. Similarly the contentious 
questions regarding the true ambit of 
fundamental right to property and the 
Parliament’s power of amending the 
Constitution have been briefly but ade- 
quately discussed, 


This book is, undoubtedly, a very use- 
ful addition to the books on the Indian 
Constitution, 

U, S. D, 





STATE SUCCESSION : A STUDY OF 
INDIAN CASES (1ST EDITION 1980) 
by Dr. H, O. Agarwal, Lecturer, De- 
partment of Law, University of Alla- 
habad, Published by Allahabad Law 
Agency, Law Publishers, 9, University 
Road, Allahabad-2. Pages x plus 131. 
Price Rs, 35/-, 


Whenever there is a change in sover- 
eignty over a territory, State Succession 
is said to have occurred. In India we 
have seen such State Successions on 
very many occasions and in different 
modes, The author in his learned book 
has dealt with all such cases which took 
place after the Indian independence in 
1947, The labour taken and the material 
collected by the author was highly ap- 
preciated by the Allahabad University 
and he was awarded D, Phil degree for 
his thesis on this subject, This book is 
based on that thesis. 

The book is divided in six chapters 
containing very valuable information on 
various aspects of State Succession relat- 
ing to Indian territories. A detailed ana- 
lysis of transfer of Berubari, assumption 
of protection over Bhutan and Sikkim 
and integration of Indian States have 
been discussed in separate chapters. 
While certain basic documents relevant 
to make study valuable to the readers 
for precise acquaintance with the subject 
have been incorporated in the Appen- 
dices, 

The book is scholarly and of academic 
value for those who desire to study the 
subject in details, 

L K.K. 
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THE WEST BENGAL PREMISES 
TENANCY ACT (1956) FIRST EDI- 
TION, OCTOBER 1980, REPRINT 1980, 
By A, N. Saha, Published by Kamal 
Law House, 8/2 K. S. Roy Road 
(Ground Floor), Calcutta-1 (India), 
Pp, 46 plus 544. Price Rs. 60/-, 


The law relating to Rent Control oc- 
cupies important position in the legal 
field, The book’ under review is the text- 
book on the Rent Control Legislation in 
the West Bengal. It contains the up-to- 
date text of the W. B. Premises Tenancy 
Act (1956) and the Rules framed there- 
under. 


The Commentary is divided into ap- 
propriate Chapters. The various aspects 
like the grounds of eviction, standard 
rent, rates of hotels and lodgings, rights 
and liabilities of landlords and tenants, 
procedural matters like summary trials, 
appeals, revision, penalties etc. are dis- 
cussed in full length. The law propound- 
ed is supported by exhaustive case-law 
on the relevant subject. In addition to 
the Rules and Forms the book contains 
important notifications, Topical Index 
and Table of Cases add to the utility of 
the book, 


The book under review is the ‘Reprint’ 
of the First Edition which speaks of its 
success, The book will be very useful 
to the members of the Bar and the 
Bench and the students of law, 

Mrs. K, J. K. 


THE LAW OF MAINTENANCE (1ST 
EDITION 1981) By P. C, Banerjee, 
Published by Purna Publishing House, 
B-10/261 Central Avenue East, Kalyani, 
Nadia, West Bengal. Price Rs, 20/-. 
Pages 139. 

In the past when there were joint 
families and divorces were rare, the 
question of maintenance concerned only 
a few. With the emergence of nuclear 
families and divorces increasing, the 
right to maintenance acquired import- 
ance, 

Right to maintenance is available 
under the personal laws of different 
communities, There have been many 
changes in the Code of Criminal Proce- 
dure of 1898 relating to maintenance. 
Chapter IX of the Code of Criminal Pro- 
cedure, 1973 now extends provision for 
maintenance to near relatives who are 
unable to maintain themselves. These 
now include parents, a divorced wife 
who has not remarried and to major 
children in specified cases. 
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Mr, P. C. Banerjee, author of a dozen 
books on different aspects of law, has, 
in the book under review, collected and 
presented the statutory provisions and 
the judicial decisions in their perspective 
on maintenance. In the four chapters of 
the book he has dealt with eligibility 
jurisdiction and procedure, proof an 
quantum and execution of the law of 
maintenance. He- has given, at the end 
of the book, extract from the Code of 
Criminal Procedure, 1973. 


The book will be useful to practising 
lawyers and Judges when dealing with 
the suits on maintenance, 

S, V. M, 


“THE PROTECTION OF PRIVACY” 
(FIRST EDITION Published in 1980). 
By Mr, Raymond Wacks, B.A., LL.B., 
LL.M., M.Litt, Dip. Law, Princi- 
pal Lecturer in Law, Oxford Poly- 
technic, in ‘Modern Legal Studies” 
series by Sweet & Maxwell, London 
(available in India with M/s. N. M. 
Trxpathi (P.) Ltd. 164, S. G. Marg, 
Bombay-400 002). Pages 185, ` Price 
£6.50. 


Unless one applies one’s mind serious- 
ly one will not realise to what extent 
“privacy” is exposed, raided, encroached 
upon by others sometimes knowingly but 
mostly unknowingly. Has one any pro- 
tection against this onslaught on ones 
most precious possession, ones “Privacy”? 
The answer can be found in this book. 


This small book by Mr, Raymond 
Wacks contains a fund of knowledge on 
this subject. It is an extremely analy- 
tical and critical study with clarity of 
thought in exposition of the subject mat- 
ter. 


All modern technics used to obtain in- 
formation of an individual or a body of 
individuals which should normally be 


“private” as also “confidential” and 
“valuable” are taken stock of in this 
small book. Swooping, bugging, tele- 


phone tapping and tape recording photo- 
graphing, interception of correspondence, 


use of a computor to stock such informa-~ 


tion are some of the many methods 
whose ethics, morality, legality, are dis- 
cussed in this book very intelligently. 
.The book is worth having a place of 
honour in any library whether owned by 
an individual, Law Department, Univer- 
sity or the Government, 
R. D. D. 


1981 


WEST BENGAL LAND REFORMS ACT, 
1955. 5TH EDITION 1980. By Mr, A, N. 
Saha. Foreword by Mr. Justice K. J. 
Sengupta, retired Judge of the Calcutta 
High Court. Published by Eastern 
Law House Private Ltd. 54, Ganesh 
Chunder Avenue, Calcutta 700013. 
Price not mentioned. Pages 447. 


Development of land laws in West 
Bengal has a long historical background 
dating back to 1766. In the book under 
review, Mr. A. N. Saha, author of Code 
of Civil Procedure and other books, 
traces the history of land reforms in 
West Bengal in general and in particular 
deals with the West Bengal Land Re- 
forms Act, 1955. 


In nine chapters of the 


the book 


author has cited case laws of different. 
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courts as well as summary of law en- 
unciated therein under different subjects 
under the West Bengal Land Reforms 
Act of 1955. 

The book also contains Land Reforms 
Rules from 1956 to 1975 as well as the 
West Bengal Land Reforms (Amendment) 
Bill, 1980; a Table of Cases and index 
of cases arranged subjectwise. 

In the opinion of Mr. Justice K. J. 
Sengupta, “the relevant provisions of 
law on the subject have been treated 
analytically.....The provisions of the law 
have been methodically arranged which 
makes the book very useful both to the 
lawyers as well as to the Judges”. | 

S, V. M, 
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BOOKS RECEIVED 


RAPE, LAW AND SOCIETY: Editorial 
Board, Prin, Dr. Dinshaw D. Kelawala, 
Prof. R. K, Bayes, B.A., LL.B., Prof. 
Vijayrao J. Kale, B.Com., LL.M., Pub- 
lished by Dr. S. B, Mujumdar, Direct- 
or Symbiosis Society, Poona, (This 
booklet is for private circulation only.) 


LAND TRIBUNALS 
UNDER KARNATAKA LAND RE- 
FORMS ACT (1962)) by R. S, Hegde, 
B.A., LL.B., Advocate, 1979. Published 
by the Author at Karwar, Karnataka. 
Pages 112 + 17. Price Rs. 20/-, 


STATUTE LAW REVIEW: Editor, Dr. 
A. G. Donaldson, University of Edin- 
burgh. Editorial Board, Sir William 
Dale, K. C. M. G. H. Mc N. Henderson, 
University of Edinburgh. The Right 
Hon, Lord Renton, Q. C. Alec Samuels, 
University of Southampton. Professor 
William Twining, University of War- 
wick. Managing Editor, Hugh Jones, 
Sweet and Maxwell Ltd. Published by 
-Sweet & Maxwell in association with 


(CONSTITUTED 


the Statute Law Society. Distributed in 
India by N. M. Tripathi (P.) Ltd. ,Bom- 
bay. Annual Subscription, 1981 £25/- 
(Three Parts per annum), 


THE STATE FINANCIAL CORPORA- 
TIONS ACT, 1951. by Kedarnath Jena, 
M.A., LL.B., Advocate, Orissa High 
Court, 1980. Published by Legal Pub- 
lishers, Biswanath Lane, Cuttack, Oris- 
“of Price in India Rs, 12.50, Abroad 

1/-, 


CIVIL & MILITARY LAW JOURNAL. 
(INDIA’S FIRST AND ONLY QUAR- 
TERLY ON RULE OF LAW, MILI- 
TARY JURISPRUDENCE AND LEGAL 
AID FOR DEFENCE PERSONNEL.) 
Founder Editor: H. S. Bhatia, Annual 
Subscription Rs, 35/- Life Membership 
Rs. 500/- Foreign Subscription Ru- 
pees 110/- Life Membership Rs, 1500/-. 
Deep & Deep Publications, D-1/24, 
Rajouri Garden. New-Delhi, 

L. K. K. 





a | 


Se Rl Re i Berns ey ee ee ee 


| 


The Hon’ble Mr. Justice, 


M. PUNCHHI, Judge, | 
Punjab High Court. 





Born on 10.10.1933, Was enrolled as pleader on 7-9-1955 and 
practised in the Lower Courts. He was appointed Public Prosecutor in 
the Punjab and Haryana High Court for Chandigarh Administration from 
31.3.1974. Appointed Additional Judge, Punjab and Haryana High Court 
for a period of two years from 24-10-1979. 
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SPEECH DELIVERED BY 


THE HON’BLE CHIEF JUSTICE 


Shri V. S. Deshpande, Bombay High Court* 


President Shri Manudhane, host Shri 
Behere, Brothers, Friends and Judges, 

I consider this to be a proud privilege 
to have been called upon to inaugurate 
this Annual Convention of your Associa- 
tion. I am grateful to you all for inviting 
me and my wife on this happy occasion. 

Once upon a time in the past, Judges 
carried great honour in the society and 
they carried great respect, There was lot 
of attraction even at that time. But, those 
days are gone. The only question is: Did 
we lose the position because of the 
political exigencies or because of some- 
thing that is lacking in us? That is a mat- 
ter which requires close consideration. 
Just as you have discussed many things, 
your President has placed forcefully and 
rightly several difficulties with which you 
are confronted everyday. But, to that, I 
will add this point, namely, are we not to 
consider whether the position that we 
occupied once upon a time, if not you 
and I, at least our predecessors, is being 
Jost to us because of something that is 
lacking in us? That is a matter which 
undoubtedly requires consideration. For 
that purpose, we must look within our- 
Selves, Have we done something? It is 
possible to say that if we start consider- 
ing from that point of view, I do. not 
think that we can absolve ourselves com- 
pletely. We are the Judges, You have 
been the Judges of the other causes. But, 
then, for some occasions, we have also 
to be the Judges ourselves, and we shall 
have to find out: Are we contributing to 
the downfall that we are seeing? That is 
a matter, I request each one of you, to 
consider dispassionately. But, the main 
difficulty seems to be that the supposed 
Independence and freedom of a Judge, 
independence and freedom of Judiciary is 
being eroded slowly and silently by 
several forces that are operating against 
us. To one force, your President Mr. 
Manudhane made the reference. He refer- 
red to the Advocates and their claim for 
accommodation. I must confess that this 
1s not a forum where I would like to 
condemn the Advocates. Advocates may 
be guilty. But, some guilt may lie on our 
side also. The fact remains that amongst 
the many difficulties that the Judges are 
facing today, is the claim by the Advo- 
Cates to accommodate them, and Judges 
are torn between the requirements and 
circulars of the High Court and the re- 


“Extract on occasion of inauguration of the Annual ‘Conference of the 


quirements of the Advocates, and, to put 
it more bluntly, exigencies of the situa- 
tion. 

If Justice is to be dispensed with, not 
according to the records of the case, not 
according to the conscience of the Judge, 
but because of such pressure tactics, J 
can only imagine what will happen to the 
Judiciary in future if the things are not 
checked here and now. I would not have 
referred to this untoward aspect of the 
matter had it not been a fact that one 
of my very close friends recently told me 
that even in Supreme Court he saw that 
some Advocates just got up and said, argu- 
ed the matter and after sometime when 
the Judges found that the case- was liable 
to be dismissed, he would say: ‘No, no, 
no My Lord,—Your Lordship cannot dis- 
miss the matter like this’. This way, so, 
my friend depicted the picture. I only 
hope that I have. not understood him cor- 
rectly and the picture that I have paint- 
ed in my mind is wrong. But, if this is 
the thing that is going to happen, I do 
not think that Judiciary has any future 
whatsoever, In that case, it is no use sit- 
ting on the chairs and solemnly hearing 
the matter and start thinking about it. 
But, I hope that what I have heard is 
not true, and even if.it is true, it is only 
a fraction of the tremendous problems that 
we have and I have no doubt that every 
Advocate will condemn this practice if 
at all-it is true. But, I do hear from num- 
ber of good friends of mine ‘not only 
from outside, but I claim to have some 
friends amongst you, also close friends, 
who can talk to me freely, and when I 
am saying so, I say so because of what I 
have heard from them, I hope that if 
any such incident like this takes place, 
you will not acquiesce therein, but try to 
make an issue of it, so that it is thrashed 
out properly and things are dealt with. 

Sometimes I hear that you are also 
afraid as to what will happen to your 
cause when it goes in appeal. I may tell 
you, or, rather I will request you, never 
to bother as to what happens in appeal 
You have to bother only about one thing 
as to what can be the right conclusion 
after assessment of the evidence. That, of 
course, you must carefully read, rather 
re-read. If the cases are cited, I would 
request you, each one of you, to read 
each one of the cases carefully. The case 
will be good not only for the case in 


Maha- 


rashtra State Judicial Service Association held at Jalgaon on 28-2-1981, 
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which it is cited, but that authority, 

assure you, will be. good to you for Ls 
future -life, If, you carefully . read. any 
judgment, my own experience is, the 
language, the diction, the: way the things 
are put in,. the discussion, everything. be- 


comes part of it, provided we read care-. 


fully. It may be that in that particular 
case you may. find that all > this was 
irrelevant, but that is relevant to you. It 


_. may not be relevant for that case, but I 


assure you that it is relevant to you, ‘be- 
` cause, the experience that you gain by 

reading the case carefully, will be good 
for you throughout your career till you 
retire. You do all these things, but never 
bother what happens in the appeal. May 
be, no one is infallible, High Court Judges 
- also cannot claim to be infallible. Cases 
come before him; they are argued in a 
particular way. At that time the 
feels that you are wrong. He sits on’ your 
judgment. But, for that. purpose, you 
' should never bother. Bother how your 

judgment will be good. . m 


- Good language, I don’t mean by good 
language ` Shakespeare’s 

aliso is. another misunderstanding 
carried by many friends that they must 

borrow the phrases from Shakespeare or 

Milton. That is not the need of the hour. 


-. AH that is necessary is that you should 


þe able to. express and express clearly. 
` in simple sentences without any involved, 
what you call, constructions; because, 
-if there’ are involved constructions, you 
are likely to be in trouble. Reader will 
not be. ‘Because, possibility is that as you 
‘take long sentences, then, it is- possible 
that one preposition will find with great 
difficulty what you call—word. Simple 
. Sentences, simple language ensure that 

you expréss yourself clearly. ~ Clearly 
paragraph, one point one para, ‘one point 
one para, and one more thing, ensure that 


no para is very long, because, that bores - 


` the Judge. If I read some long ‘paragraphs, 
yow see, sometimes, I must tell you, I am 
upset, because; sometimes, I have seen 
even depositions’ also without paragraphs, 
one ‘page, two. pages, I donot know 


. where to put’ my pencil, Sd also about the - 


judgments, As-a friend, ‘I am telling you, 
divide your ‘thoughts into -several para- 
graphs:: one para one point, clear expres- 
sion, not Shakespeare, Milton or Bernard 
- Shaw expressions. Simple ‘expression’ that 
will help you much. But, never: bother 
what will happen-in appeal. Do not mind 


if your. judgment is set aside or judg-— 
ment is upheld. This. is a wrong notion. 
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Judge - 


language. That . 


- your conscience. Whether 
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- Some Government Pleaders, when I joir 
ed. the Government. Pleader’s Offic 
carried the notion in their heads that we 
their future depends on how many cor 
victions they have secured ahd how man 
they’ have prevented. -Al 
solutely a wrong notion. Your perforn 
ance depends not on whether the accuse 
is convicted or acquitted. Your ‘qualit 
depends on the. performance, perform 
ance as appreciated by the ` Appellat 


-Judges, So also the quality of the judg 


ment. Of course, conclusion is also ver 
important factor. I do not deny. the ir 
portance thereof; but, your assessmer 
can never depend: on whether you hav 
acquitted or convicted the accused. _ 


Friends, I-have talked to you for lons 
for more than. enough, I wikt only con 
clude this by saying that your problem 
are undoubtedly genuine. Your Presiden 
will come to me as long as I happen to. b 
the Chief Justice. I and my _  brothe 
Judges will do everything possible to se 


-to it that justice is done to those who ar 


administering justice to the people. c 
Maharashtra. That I wil} do, But, I wan 
to tell you one thing that these are com 
paratively small things in our Hfe. Neve 
forget one thing that we are. Judges, be 
cause God has given -us’ some facul 
ties.. If you don’t believe in Ged, then 
Nature has given you some faculties 
Creative faculties are there. When w 
are performing the work of a Judge, w 
really unfold those faculties not for th 
sake of the litigants, not for the sake o 
lawyers, not for the sake of the: people 
I say and I will dare say, nor for the sak 
of the Government; we do it for our ow! 
sake. We must have the satisfactior 
satisfaction of performing or giving tul 
effect; giving full creativity to the quali 
ties that nature has endowed on us. Loo. 
at the problem from this point of view 
Try to take joy out of the work that yo 
do. Well, you: should fight for the in 
justice that is caused to you. Well, yo 
should: fight for- the difficulties that ar 
obstructing the “course of justice. Neve 
forget that, ‘ultimately, our job is a miat 
ter of conscience. It is necessary. for us t 
find our, way out, for expressing for th 
qualities, creativity that are conferred b: 
God- or. by: Nature. Beit true t 
you succee 
in getting the complaints removed ‘or not 
depends on several faetors. But; that ha 
nothing to do’ with the main duty tha 
Nature or _ God ae conferred al 
you. 
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“LAWS DELAYS AND SOME. S UGGESTIONS “FOR REFORM” 
By: G. R. Rajagopaul,. Sr. Advocate, Supreme Court,. Delhi. 


It has been repeated ad nauseam that 
to delay justice is to deny- justice; that 
to make justice costly is to place it be- 


yond the reach of the common man and. 


that to indulge in legal quibblings in the 
enforcement of a law whose cbject is 
fairly plain is to make a mockery ‘of 
justice, 

Courts of law, as thes: are ‘constituted 
today — (a legacy of the British Rulers) 
however well-intentioned and honest they 
may be — get themselves lost. in- the 
thick jungle of rules- of construction and 
precedents that they have built around 


themselves and the learned judgments . 


delivered months or years after the in- 
stitution of the respective ` 
discussing at inordinate length, abstruse 
questions of law, afford neither relief 
nor solace to the poor litigant who wants 
speedy, adequate and easily understood 
justice. Complaints are also often heard 
that the courts are merely for the rich 
and beyond the reach of the ordinary 
litigant who has to be helped, if at al, 
by a system of legal aid which is still-to 
be built up. The number of cases pend- 
ing for years in the superior courts of 
the country is a legien and no remedy 
appears to be in sight. Voices are often 
heard that the solution lies in strengthen- 
ing the judiciary both in number and in 
quality, but this is unlikely to achieve 
success for reasons not far to seek. 
Various suggestions have been made 
from time to. time for reducing litigation, 
for afferding relief to the courts by re- 
moving the congestion of cases therein 
and for securing rough and ready justice 
acceptable to the common man. i 


In India, village administration, includ- 
ing the administration of 
Nyaya Panchayats, is as old as the vil- 
lages themselves. The small disputes 
which. arise at the village level should be 
left to be decided by a system of simple 
justice available at the village level 
which is readily acceptable, satisfactory, 
efficient and cheap. `: 


In 1962, I, as the Chairman of a Study 
Tearn appointed by the Government of 
India, to make an on the spot- study of 
the institutions known as Nyaya Pancha- 


yats, after an extensive tour of the coun-. 


try which included all the States and 
most of the Union Territories and during 
which evidence was collected from offi- 
cals, legislators,. public spirited men and 
above- all from:'the villagers themselves, 
reported to the Government, that the fact 


level and justice 


I had made 


proceedings, - 


- that these institutions which are of hoary 


antiquity and had functioned successfully 
in the past, is itself-a clear indication ` 
that by revitalising and moulding ` them 


on the right. lines, we would be taking a 
‘much needed step in the 


direction of 
making law and administration of justice 
reflect the spirit of the people at that 
would become once 
again rooted in the people. In the report, 
several ~ recommendations 
dealing with the ` manner of selecting 


Nyaya Panchas, their training, qualifica- 


tion and jurisdiction, . the _Supervision of 
such courts and the help to be given to 
them and the like. Apart from preparing 
a model Bill on the subject, I had also 
prepared a simple guide book called the 
‘Nyaya Panchayats’ Road to Justice.’ 

The report was well received and steps 
were taken by the State Governments to 
implement the recommendations. Un- 
fortunately, after the disappearance of 
Pandit Jawaharlal Nehru from-the Indian 
scene, the subject did: not receive the 
attention it deserved and. no follow-up 
action to study further development in 
the matter has so far been undertaken. 
A subsequent. report by . Mr. Justice 
Bhagwati on the subject as a result of 
his study of similar institutions in Guja- 
rat has also not produced the necessary | 
reaction in the country in the matter of 
popularising this institution. 

The first step which may now be taken 
would be to make this institution more 
popular by revitalising it and giving it all 
the support it needs. And with the con- 
siderable fall in the value of money, the 
jurisdiction of Nyaya Panchayat courts 
in civil litigation can be asad 


enhanced. . 
justice by . 


` From Nyaya Panchayats to arbitration 
as a method of settling disputes is only to 


` take one more. step in the direction of 


speedier and inexpensive justice. Recent- 
ly during -a Seminar organised by the 
Federation of Indian Chambers of Com- 


‘merce and Industry convened to consider 


certain amendments suggested by the 
Law Commission of India in the Arbitra- 
tion Act of 1940, I had the privilege of 
making certain alternative - suggestions 
which were acceptable to the ~ seminar. 
Subsequently, Mr. Justice Rangarajan, 
Chairman of the Monopolies and Restric- 
tive ‘Trade Practices Commission who 
presided over the seminar, and I, sat to- 
gether to give concrete shape to the sug- 
gestions .thus accepted; ug 
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Broadly speaking, the proposals in- 
cluded the framing of a new arbitration 
law which may be called the Arbitral 
Tribunal Act. This Act will provide for 
the establishment of a statutory arbitral 
tribunal for the entire country, There is 
at present a body called the Indian Coun- 
cil of Arbitration which is a society re- 
gistered under the Societies Registration 
Act and this could easily be converted 
into a statutory body under the proposed 
Act of Parliament. Under this law, the 
Council could enroll suitable persons as 
arbitrators, frame rules or regulations 


for their qualification, code of conduct ete. ° 


and, in particular, for the procedure to 
be followed by them in settling disputes. 
Rules can also govern the fees payable 
to arbitoratrs, cost of arbitration pro- 
ceedings and the like, — 


Such rules would— 


(a) eliminate misconduct on the part 
of arbitrators as far as possible, because 
the statutory definition of misconduct 
would enable both the parties and the 
arbitrators to be aware of the correct 
code of conduct; 


 (b) prevent fantastic fees being charg- 
ed by arbitrators as at present, because 
the fees would be paid by the Tribunal 
according to a prescribed scale; 


(c) reduce litigation expenses consider- 
ably, because the parties would only have 
to pay a much reduced fee to the Tribu- 
nal which need not necessarily depend 
upon the amount involved; 


(d) prescribe.a time limit for the deci- 
sion of the arbitrations which may not ex- 
ceed six months, extendable only in rare 
cases for good and sufficient reasons. 


The funds of the Tribunal may consist 
of fees or charges payable by the parties; 
grants made by the Government (this is 
a matter where Government should be 
liberal with its grants) and donations, 
bequests and the like from the public or 
commercial bodies. 


The arbitrators could be chosen from 
a wide range of persons including retir- 
ed Judges of the Supreme Court, the 
High Courts of India and of other courts, 
lawyers, retired administrators, engi- 
neers, technologists and persons having 
expertise and sufficient familiarity in the 
fields of trade and commerce and known 
for their integrity. l 

There should be compulsory arbitra- 
tion in the following cases: 


(i) Simple money claims where the 
amount does not exceed Rs. 5 lakbs, 
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(ii) Commercial contracts which may b 
suitably defined in the Act itself in & 
inclusive manner so as to cover all busi 
ness contracts in the course of domesti 
and international trade. Such Commer 
cial contracts could include contracts fc 
the supply of goods, contracts relating: t 
business or manufacture, contracts relat 
ing to banking, insurance, technical as 
sistance and ‘know-how’, commercit 
agency contracts, contracts relating t 
shipping, building and construction = 
well as any other item of activity whic 
may be notified by the Central Goverr 
ment under the Act as being compu! 
sorily arbitrable. No limitation of pect 
niary value need apply here. 


(iii) All cases, of whatever nature, ex 
cept cases of a small cause nature, whic 
have been continuously pending in an 
of the civil courts for a period of mor 
than five years from the date of institu 
tion may be compulsorily transferred t 
the Arbitral Tribunal for disposal, Suc 
a provision, apart from reducing th 
number of long pending cases in Court 
would serve to induce parties who prefe 
decisions by Courts, getting the disposi 
of their cases expedited. 


(iv) Cases coming under any of th 
above categories to which Government : 
a party should also be compulsorily re 
ferred to the Arbitral Tribunal. Th 
practice generally adopted by Goverr 
ment, of appointing its own nominees & 


‘arbitrators in disputes between Goverr 


ment and private parties has receive 
considerable adverse criticism and just: 
flably so. 


(v) In addition to the above, it shoul 
be open to any Court to refer any matte 
pending before it to: the Arbitral Tr 
bunal, if the parties to the concerne 
dispute so desire. 

The Tribunal would be required 1 
give brief reasons for its decisions bi 
there would be no appeal from such dec 
sions. The award or decision of the arb 
trators would, however, be deemed to | 
the decision of a Tribunal within tł 
meaning of Articles 136 and 227 of tl 
Constitution. f 


The fact that brief reasons for tł 
award have to be given would enable tł 
High Court exercising judicia] revije 
under Article 227 or the Supreme Cou: 
dealing with an appeal under Article 1i 
to have the benefit of speaking order 
apart from the duty of the arbitrator i 
record his reasons for the decision. | 
may be noted that under the law, eve 


1981 


Nyaya Panchayats have to give brief rea- 
sons. for their decisions. 


‘Decisions of the Arbitral Tribunal, will: 


be executable as if they were decrees 


passed by a civil court. There will be no - 


need to formally file the awards passed 
by the Tribunal in courts for the purpose 
of enforcement..The need for such filing 


would arise only in cases not falling with~ 


in the scope of this special Act, but fall- 


- Registered Societies Whether Corporation . ` 
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ing within the scope of the Indian Arbi- 
tration Act of 1946, if it is retained with 
suitable amendments. If the proposals re-_ 
garding arbitration are ruccessfully im- — 
plemented, the measure would indirectly 
give a-boost to ‘Nyaya Panchayats’ also 
and more and more people may come 
forward to associate themselves with this 
process for settlement of -their disputes 
from the grass root leve] upward. 


‘Is A SOCIETY REGISTERED UNDER THE SOCIETIES REGISTRATION ACT 
1860 OR OTHER SIMILAR ENACTMENTS, A CORPORATION?” ` i 


By: V. Rama Shenai, Advocate (Supreme Court), 


On principle and authority the answer 
to this question appears to be in the ne- 
gative. 
the said Act and similar statutes are those 
where 7 or more persons are associated 
for literary, scientific or 
other purposes contemplated by Sec. 20 
of the said Act or for purposes contem- 
plated by similar enactments, It is un- 


doubted that a legislation relating to the. 


formation of such societies’ including 
registration thereof enacted after 26th 
E January, 1950 will fall under Entry 32 of 


List I in the 7th Schedule to the Consti- 


tution of India which reads as follows:— 


` “Incorporation, regulation and winding 
‘up of corporations, other than those spe- 
cified in List I, and: universities; un’ncor- 
- porated trading, literary, scientific, reli- 
gious and other societies and associations; 
- co-operative societies.” 

While the first part of the entry deals 


-with incorporation, regulation and wind- | 
TU CI Pelee -> inery of trustees or 


‘ing up of corporations other than those 


specified in List.I and universities, the 
registration of societies falls under the 
latter part of the entry, namely “un- 
incorporated trading, literary, scientific, 


religious and other societies and associa- 
tions”. The entry itself makes a distinc- 


tion between corporations constituted by. 


incorporation and unincorporated so- 
cieties and associations. In this connec- 
tion it may not also be out of place to 
quote entry 44 in List I in the Seventh 
Schedule of the Constitution: .. 


“Incorporation, regulation and winding 
up of corporations, whether trading or 
not, with objects not ‘confined to one 
State, but not including universities.”. 
‘The entries referred to above correspond 
to Entry 33 in List II of the Seventh 
‘Schedule of the Government of India Act 
1935 and Entry 33 in List I of the Se- 
venth Schedule of that Act. 


Societies to be registered under. 


charitable or 


Ernakulam. 


2. That the law relating to a society 
registered under the Societies Registra- 


tion Act, 1860 falis under the legislative 


topic comprised in Entry 32 of List II of 


- the Seventh Schedule of the Constitution 


and that such a society is not a corpora- 
tion despite the fact that the society is 
a’ legal entity was, after a full debate, 
decided by the Supreme Court in Board 
of Trustees, Ayurvedic and Unani Tibia 
College v. State of Delhi, AIR 1962 SC 
458 hereinafter referred to as the Ayur- 
vedic and Unani Tibia College case. After 
referring to analogous statutory provi- 
Sions and decisions in England dealing 
with these provisions, the Supreme Court 
observed: 

“It is clear from the aforesaid decisions 
that provisions similar to the provisions 
of Sections 5, 6, 7 and 8 of the Societies 
Registration Act, 1860 were held not to 


Show any intention to incorporate; on 


the contrary; the very resort to the mach- 
governing body 
for the time being acquiring and holding 
the property showed that there was no 


intention to incorporate the society so as 
to give it a corporate capacity.. It appears 
to us the legal position . is exactly the 
same with:regard to the provisions of 
Sections 5, 6, 7 and 8 of the Societies Re- 
gistration ` "Act, 1860: They do not show 
an intention to incorporate.” (Ibid para 
13 pages 466 and 467). 


- In view of this decision which has not 


been overruled or dissented from in any 
other case of the Supreme Court and the 


- unambiguous language of Entry 32 of 


‘List II one would have thought that there 


‘was no ‘possibility of such a society being 


conceived of as a corporation.. 

3. However, contrary to one’s expecta- 
tions, the Supreme Court, in the decision 
reported as Ramana Dayaram Shetty v. 
International ` Airport Authority of India 
Ltd., AIR 1979 SC 1628 at P. 1638 (para 14) 
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hereinafter referred to as the 
port Authority case, has stated: 


. Air- 


-TA corporation may be created in one 


of two: ways: It-may be either establish- 
edi by’ a statute or incorporated under 
such a law as the Companies Act, 1956 
or the Societies’ Registration Act, 1860.” - 
Although. the first-sentence in this 7 
cerpt. contemplates only 2 modes of . 


corporation, the second sentence aie 


ages 3 modes.. It is submitted with the 
utmost respect, that the assumption that 
registration of @ society under the So- 
cieties , Registration’ Act as a mode of in- 
corporation is. not correct and is opposed 
to. the decision of- the Supreme Court in 
the Ayurvedic and Unani Tibia _ College 
case. Again, without critically examining 
the correctness of the said dicta, occur- 
ring in the. Airport Authority .case, the 
Supreme Court in Som Prakash Rekhi v. 
. Union ‘of India, AIR 1981 SC 212 at P. 223 
(para 36), has quoted them with approval, 
A Constitution Bench -of the Supreme 
= Court in the decision. reported as Ajay 
Hasia v. Khalid Mujib, AIR 1981 SC 487 
at p. 494 {para 8}—has, again, quoted with 
approval the said observation that regis- 
tration under the Societies Registration 


Ei Act is. a mode of incorporation. It de- 


serves to be stated in this. context, _that 
- the . question. as to what are the different 
legal modes. of incorporation was not in 
- issue. in the Airport Authority case and 
the statement in respect thereof - is a 


mere obiter dicta. The only substantial 
- question that arose fer decision in the 


` Unilateral Abrogation of U.S.S.R. Treaty Rights 


ority’ falling 
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was an instrumentality of the Govern- 
ment and consequently ‘any. other auth- 
within the definition of 
‘State’ in Article 12 of the Constitution. - 


4. Approval of obiter dicta of the Sup- 
reme Court even in cases where the ques- 
tions involved in such dicta do not arisa 
for decision, may tend to harden into pro-. 
positions of law furnishing the base for 
wrong precedents as pointed out by Dr, 
C: K. Allen in his book, ‘Law in the Mak- 
ing’, (6th Edition, Oxford . Paperbacks 
Page 250), where the learned author ob- 
serves as follows: 


T ‘It is remarkable how ‘sees 


a dictum which is really ‘based on- no au- 


thority, or perhaps:on a fallacious inter- 


-pretation of authority, acquires’ a spu- 
` rious importance . and becomes inveterate 


by sheer repetition; in judgments and 


-text books.” 


Reference has been made = the learned | 
author to a few bad precedents based on 


-obiter dicta which were overruled years 


later after they held the field fora long 
time. The legal profession has to guard 
against such a contingency in the public _ 
interest. In any event, the observations 
in question are likely to give a handle to 
counsel to rely upon them as if occurring 
in a statute to the embarrassment of all 
the courts in India and to: the confusion 
of the subordinate judiciary. It is, there- 
fore, respectfully submitted that the in- 
advertent error, that has crept into the 
judgments referred to above, deserves to 


case. was whether the Airport gaurnonty be corrected at the earliest opportunity. 


«THE UNILATERAL ABROGATION OF U.S. S.R. TREATY RIGHTS BY IRAN 
' AND. JUS COGENS. a 


: By M V. Dhareshwar, B. Se. LL. M. Advocate* 
“Sin thecat a treaty which is in pait 


A treaty of friendship was signed be- 
tween Iran and U.S.S.R., at Moscow on 
February 26, 1921. The treaty refers to 
Irar as Persia and to the U.S.S.R. Russia 


- or the Russian Socialist Federal Republie, 


The U.S.S.R. gave up certain -Iranian 
Territory seized by the previous Tsarist 
Regime. Russian réligious missions in Iran 
were dissolved and their properties were 


transferred. to Iran. The U.S.S.R. from. 


time: to time have pointedly emphasised 
the continued validity of the Treaty. 


In the Fisheries Jurisdiction case, ` the 
International Court of Justice affirmed, 


"Contributory Lecturer in International 
-~ Law in the University College of Law, 
: Nagpur; > - T 





1979 Iran unilaterally 


a 


executed and in part executory in which 
one of the parties has already benefited 


‘from the executed provisions of. the treaty, 


it would be particularly inadmissible to 
allow that party to put an end to obliga- 
tions which were accepted under the 
Treaty by way of quid pro quo for the 
provisions which the other party has al- 
ready executed.” E ICJ Reports p: 18) 


“Ayatollah. Roholla Khomeini ~ seized 
power in Iran in 1979. On November 5, 
abrogated the 
Articles of the abovesaid treaty of 1921, 
These two articles, Articles 5 and 6 con- 
fer right of intervention for the purpose 
of self-defence upon U.S.S.R, within the 


1981. 


- territory of Iran, The ‘two Articles. are as — 
. ` intended to admit the possibility of de- 


under- ware - 3 
“Article 5: The two ‘High’ canter 
Parties undertake— 


(i) To prohibit the formation or pre- 
sence within their respective territories, 
of any organisations or Groups of per- 
sons, irrespective of the name by which 
they are known whose object is to engage 
in acts of hostility against Persia or 
Russia, or against. the Allies of Russia. 


They will likewise prohibit the forma- 
tion of troops or armies within their res- 
pective territories with the aforemention~ 
ed object. 


(ii) Not to allow a. third Party or any 
organisation whatever it be called, which 
is hostile to the other contracting party 
to import or to convey in transit across 
their countries material which can þe 
used against the other party.. l 


(iii) To prevent by all means in their 
power the presence within their terri- 
tories or within the territories of their 
Allies of all armies or forces of a third 
party in cases in which the presence of 
such forces would be regarded as a me- 
nace to the frontiers, interest or safety 
of the other Contracting Party. 


Article 6:— If a third party should at- 
tempt to carry out a policy of usurpation 
by means of armed intervention in Per- 
sia, or if such power should desire to use 
Persian Territory as a base of operations 
against Russia, or if a foreign power 
should threaten the frontiers of Federal 
Russia or those of its Allies, and if the 
Persian Government should not be able 
to put a stop to such menace after having 
been once called upon- to do so by Rus- 
sia, Russia shall havé-the right to ad=- 
vance her troops into the Persian interior 
for the purpose of carrying out the mili- 
tary operations necessary for its defence, 
Russia undertakes however, ‘to withdraw 


her troops from Persian Territory as-soon: 


as the danger has been removed’. Ac- 
cording to the settled principles of Inter- 
national Law it is not possible for a Stata 
to denounce a treaty unless the treaty 
expressly or by implication contains a 
right of unilateral termination. . According 
to Article 56 (i) of the Vienna Convention 
on the. Law of Treaties 1969 which to a 
large extent, -codifies and reformulates 
the law of treaties, “A treaty, which con= 
tains no provision regarding its termina- 
tion and which does not provide for de- 
nunciation or. withdrawal is not en 
$ denunciation or withdrawal unless; | 
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-(a) It is established that the parties 


nunciation. or withdrawal; or | 


 (b) a right of denunciation or with- 
drawal may be implied by the nature . ‘of 
the treaty..’. 
A antlateral denunciation of-a treaty 
even though ineffective, may become 
effective because of acquiescence of other 
parties to the convention. Hitler’s denun- 
ciation of the Treaty of Versailles in 1936 
on the ground that the said treaty was a 
“dictat” was not recognised by the Dutch 
Courts which were of the opinion that 
provisions of the Versailles Treaty were 
-unaffected .by the German Denunciation 
of 1936. But in 1950, a German Court 
held that. the Versailles Treaty has 
been terminated by the denunciation 
which. was ,not met with ser- 
ous resistance on the part of 
-other signatories, (international Law 
(2nd Edition) by D. W. Greig M.A.LLID. 
Professor of. Law of the Australian Na- 
tional’ University (Page No. 497)}). In the 
` case of Iran however no State has approv- 
ed her unilateral denunciation. In the 
community of nations there is no tegal 
support to the stand taken by Iran, The 
recalcitrant and-contumacious attitude of 
Iran towards well known Juristic nonms 
of International Law coupled with her 
-internal disorders may invite the Soviet 
intervention undertaken by the U.S.S.R. 
apprehending grave danger to her politi- 
cal system. Because, “the political scene 
(in Iran) is getting murkier every day. 
Various groups of liberals and leftists 
arrayed. behind Mr. Bani Sadr are highly 
critical of the Pro-Soviet Tudeh Party for 
aligning itself with cclerics...... Broadly 
the clergy andthe laity seemed to be 
locked in a bitter power struggle the 
final, outcome of which is still unpredict~ 
able’, (Times of India, March 14, 1981). 

Recently there has been remarkable 
effort by a Jurist.te defend the abovesaid 
unilateral action of. Iran, (Termination of 
the U.S.S.R. Treaty Right of Interven-~ 


- tion in Iran— by W. Michael Reisman of 


Yale Law School. a member of Board of 
Editors of American Journal of Inter 
national Law, in AJ.LL. Vol 74 (Janu- 
ary. 1980) Page 144), According to Prof. 
W. Michael Reisman the said treaty - of 
1921 may. be terminated unilaterally on 
the following among other grounds; 
Firstly, some ` fundamental conditions 
that the treaty contemplated have chang- 
ed. With reference to Article 62 of the 
Vienna Convention on the Law of Treat- 
ies, 1969, he elaborates, “the major con- 
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cern of U.S.S.R. at that time was the 
possibility of activities by  anti-revolu- 
tionary groups that might use Iranian 
Territory to mount attacks on Russia 
itself, 

Then U.S.S.R. had just - survived 
a brutal civil war and its domestic and 
international position was still parilous. 
Now it is a super power. The nature of 
warfare has also changed. The privilege 
given to U.S.S.R. under Article 6 (of the 
Treaty of 1921) was then necessary for 
the very survival of U.S.S.R., and now 
such threat does not exist.” (Ibid, page 
153). 

secondly, the treaty of 1921, has be- 
come derogatory of “Jus Cogens”’ en- 
shrined in the provisions of Article 2 (4) 
read with Article 103 of the U. N. Char- 
ter. Jus Cogens means the body of per- 
emptory principles or norms from which 
no derogation is permitted, and which 
may, therefore, operate to invalidate a 
treaty or agreement between states to 
the extent of inconsistency with any of 
such principles or norms. (J. G. Starke 
Q. C. in “An Introduction to International 
Law” Eighth Edition (Butterworths) 
Page 63). 

Article 103 of the U. N. Charter lays 
down that in the event of a conflict be- 
tween the obligations of the Members of 
the U, N. under the present Charter and 
their obligations under any other Inter- 
national agreement, their obligations 
under the present Charter shall prevail.” 
(U. N. Charter— Article 103). 


_Article 2 (4) provides that all members 
of the U. N. shall refrain in their inter- 
national relations from the threat or use 
of force against the territorial integrity 
or political independence of any State, 
or in any other manner inconsistent with 
the purposes of the U. N. Charter. (U. N. 
Charter Article 204). According to Prof. 
W. M. Reisman the rights of self defence 
vested in U.S.S.R. are different from the 
regime of Article 6 of the treaty of 1921 
and they do not survive the innovations 
in International Law after 1945. (Prof. 
W., M. Reisman in A.J.LL. VoL- 74 (Jan. 
80) Page 153). 

As regards the first justification, it must 
be remembered that words and phrases 
in a treaty are in the first instance to be 
construed according to their plain and 
natural meaning. There is no evidence 
within the abovesaid treaty of 1921 that 
“the concern of U.S.S.R. regarding the 
possibility of activities of anti-revolution- 
ary groups which may use Iranian Terri- 
tory to mount attacks on U.S.S.R. itself” 
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was an essential basis of the consent of 
the parties (i.e. the consent of Iran and 
U.S.S.R.). Further if assumed, though 
not admitted, that such an existence of 
the said circumstances constituted an 
essential basis of the consent, it cannot 


be said that now the U.S.S.R. is totally 


free from the danger of anti-revolution- 
ary groups intending to undermine her 
State- structure. A Super Power can smite 
and destroy from the skies but cannot ad- 
minister the land without having an 
effective command thereupon. To anni- 
hilate is one thing and to govern is al- 
together a different one. The „necessary 
arrangements for the proper defence of 
the Fatherland if were good in 1921 should 
continue to be good even in 1981 and 
thereafter in spite of the fact that one of 
the signatories became a Super Power. 
In the Fisheries case the International 
Court of Justice had to face the question. 
whether the change of circumstances had 
increased a burden of obligations to be 
executed to the extent of rendering the 
performance of something essentially 
different from that originally undertaken 
by Iceland under the Anglo-Icelandic 
Treaty of 1961, which was answered in 
the negative. (1974 ICJ Reports Page 21), 


Even in 1921 the U.S.S.R. was a super- 
ior power in comparison with Iran. -Thus 
the alleged change of circumstances. can- 
net be said to have increased the burden 
of obligation on the part of Iran to the 
extent of rendering the performance 
something essentially different from that 
originally undertaken by her in 1921. 
Further a party invoking the ground of 
fundamental change must give notice 
under Articles 65-66 of the Vienna Con- 
vention to the other parties of its claim 
that the treaty has been terminated stat- 
ing its reasons so as to set in motion the 
procedure laid down in these articles, In 
other words, there is no automatic termi- 
nation of a treaty as a result of the doc- 
trine of fundamental change. 


As regards the second justification, the 
contention of Prof. Reisman that the 
rights of self-defence vested in U.S.S.R, 
are different from the regime of Article 6 
of the Treaty of 1921 is not free from 
doubt. The Article 5 has to be read to- 
gether with Article 6 of the abovesaid 
Treaty. So read together, it is clear that 
these provisions contain -concrete’ pro- 
posals for individual and collective’ self- 
defence. Article § makes it categorically 
clear that the troop movements by U.S.- 
S.R. shall be made for the defence and 
shall be withdrawn from the territory as 


. 1981 


soon as the danger has been removed. 
The troops cannot be used by the U.S. 
S.R. in violation of Article 2 (4) of the 


U. N. Charter against the territorial in- . 


tegrity or political independence of Iran. 
Thus the said provisions of Arts. 5 and 6 
of the Treaty of 1921 do not conflict with 
the provisions of Article 2 (4) of U. N. 
Charter., 


The principle of Pacta Sunt Servanda 


is developing very fast as an overriding 
norm in international relations. A noted 
authority on International Law has ob- 
served that since States cannot invoke 
their sovereignty to abrogate an inter- 
national treaty, it is argued, neither can 
they do so to alter an _ internationalised 
contract. (A. A. Fatouros in  “Inter- 
national Law & the Internationalised 
Contract”: page 137 A.J.I.L. Vol. 74 (Jan- 
uary) 1980). In other words the doctrine 
of Pacta Sunt Servanda is commanding 
great respect in the community of Nations 
so much so that even international con- 
tracts can be said to be governed by the 
said principles. 


“COGNIZANCE OF CONTEMPT OF 


(1) Section 15 (2) of the Contempt of 
Courts Act. am of Lp inter alia pro- 
vides:— 


“In the case of ee criminal contempt 
of a Subordinate Court, the High Court 
may take action on a reference made to 
it by the subordinate court or on a motion 
made by the Advocate-General or, in re- 
lation to a Union Territory, by such Law 
Officer as the Central Government may, 
by notification in the Official Gazette, 
specify in this behalf’. The Section 15 (2) 
follows a precedent of its predecessor or 
in other words there was a similar provi- 
Sion in the earlier Contempt of Courts 
Acts viz., the Contempt of Courts Act of 
1926 and the Contempt of Courts Act of 
1952, The said sub-section was in issue and 
was under consideration of a Division 
Bench of the Bombay High Court (Coram: 
Shri Deshmukh and Shri Naik, JJ.) 
Their Lordships in the case of Vishwas 
‘Narayan Limaye.v. Sharad Pawar (78 
Bombay Law Reporter, page 616). have 
observed: “sub-section (2) of Section 15 
of the Act deals with the contempt of 
subordinate courts. In that case, the High 
Court can act only on a reference to. it 
by the subordinate court or on a motion 
by the Advocate-General”, Their Lord- 


Cognizance of Contempt of Subordinate Courts 


THE 
By: S. D. Karwande, Registrar, High Court, 


.of itself This section does not at 
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Article 51 of the U.-N. Charter affirms 
the inherent right of individual or col- 
lective self-defence, and it begins with a 
non obstante clause, Therefore, nothing, 


mot even a principle of Jus Cogens vide 
Provisions of Art. 2 (3) & (4) would impair 


the altove said inherent right of self-de- 
fence. (D. W. Greig, Esq. International Law 
(p. 894)). According to Prof. J. G. 
Starke Article 64 of the Vienna Conven- 
tion on the Law of Treaty 1969, which 
provides that if a new peremptory norm 
of Jus Cogens emerges, any existing treaty 
which is in conflict with that norm be- 
comes void and terminates, is a centro- 
versial provision and in the light of the 
opposition that it encountered at the 
Vienna Conference of 1968-69 which 
drew up the convention, cannot be said 
to contain a universally accepted rule of 
International Law. (Prof. J. G. Starke- 
supra-page 506). 

To sum up, the unilateral abrogation 
of Articles 5 and 6 of the Treaty of 1921 
by Iran cannot þe justified either on the 


> grounds of changed circumstances or on 


the principles of Jus Cogens. 


SUBORDINATE COURTS” 
A. Side, Bombay. 


ships further went to the extent of ob- 
serving: “There would be no third method 
by which the High Court can take cog- 
nizance of the contempt of a subordinate 
court. No private citizen has a right to 


make an application calling upon the 
High Court to take cognizance of the con- 


tempt of a court subordinate to it”. In 
the last but one or penultimate para, their 
Lordships have further observed: 

. “This Act is an exhaustive piece of 
legislation. Section 15 deals with taking 
of cognizance of criminal contempt 
whereas there is no other section which 
deals with the taking of cognizance.” 
Commenting on S. 10 of the Act which 
inter alia provides that the jurisdiction, 
powers and authority of the High Court 
to punish for contempt of subordinate 
courts would be co-extensive with its 
jurisdiction, power and authority to punish 
for its own contempt they have observed: 
“This Section merely declares the powers 
of the High Court as also the manner of 
exercising it, The jurisdiction, powers and 


authority and the procedure in relation 


to a contempt of a subordinate court is 
the same as in respect of the contempts 
all 


touch the subject of taking. cognizance, 
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Once proper cognizance. is taken the jur- 
isdiction to deal with it will be the same 
as if it were a contempt of. itself. The 
power and authority wili also be the same 
and the procedure to be applied will also 
be the same. We, therefore, do not think 
that Sec.: 10 can be of any.assistarice in 
interpreting the provisions of Se 14 ‘or 
Sec, 15 of the Act”. 


Unfortunately. Article 215 of the Con- 
stitution of India was not referréd to their 
Lordships. The same provides that every 
High Court shall be a Court of Record 
and shall have all the powers -of such. a 
court including the power to punish. for 
the contempt of itself. The judgment is 
silent on this point and makes'no refer- 
ence to the powers of the High Court 
under the Constitution.. The Allahabad 
’ High Court in the case of “Vidhyachandra 


Mishra v. Sachindrakumar reported. in. 


the Indian Law Reporters. Allahabad 
series 1974, Volume I], page 268) has 
laid down that the effect of the provisions 
of Article 215 in the Constitution is that 


the power of every. High Court being the’ 


Court of Record to punish for its own con- 
tempt or contempt of subordinate court 
is preserved, The particular powers to 
deal with contempt. vests in such court 
and the power cannot be done away ex- 
_ cept by an amendment of the Constitu- 
tion. It is further. observed by their Lerd- 
ships that under Section 10 of the Act 
` the. High Court can act suo motu and pro- 
ceed to punish for contempt. Section 10 
confers the same jurisdiction on the High 
_ Court to punish the contempt of subordi- 

nate courts as it possesses to punish for 
its own contempt. Section 10 therefore, 
is consistent with the powers of the High 
Court as a Court of Record: under, 
cle 215. 


The Bombay and the Allahabad | views 


are diagonally opposite. The Allahabad 


High Court says that- High Court can 
take cognizance suo -motu Division 
Bench of the -Bombay High Court says 
no, and prescribes. only two modes: of 
taking: -cognizance.- Unfortunately, 
is no Supreme Court ruling on the point. 
However, it appears that the view of the 
Allahabad High Court: is more acceptable, 
I have already observed that it was‘not 
urged in argument before the Bombay 
High: Court that..Article-215 ofthe Con- 
stitution of India also.empowers the High 
_ Court to deal with contempt of ‘the sub- 


. ` . 
ase A ` 
` 


of. Subordinate Courts 


ordinate court is committed. 


Arti- 


there 
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ordinate court, If Section 15, sub~sec. (2) 
is interpreted ‘to mean that a High ‘Court 
cannot take cognizance of the contempt 
committed of the subordiate court ex- 


. cept in -one of the modes specified therein 


then it would lead to anemalous ‘results, 
Take a case when a person commits the 
grossest type of contempt of the subordi- 
nate court, such restriction on the High 
Court’s powers would be a tragedy of 
events. High Court. would not be in a 
position to take -cognizance because there 
is no reference by the subordinate court or 
a motion by the Advocate-General though 
it-is in the know ‘that contempt of sub- 
‘Secondly, 
contempt ef the grossest type may be 
committed by the Presiding Officer of the 
subordinate court who would never ‘make 
a reference of the contempt te the High 


- Court, It would therefore: follow that in 


such a case, the High Court cannot pro- 
ceed to take motice of the contempt un- 
less one of the Law ‘Officers ‘specified in 
Section 15 (2) moves the High ‘Court. 
Lastly sub-section-15 (2) is not worded in 
a negative form. If it had ‘been framed 
in the negative form, such as “in the case 
of criminal contempt of the subordinate 
court action shall mot be taken by the 
High Court except en a reference. The 
High Court beirig a Court of Record has 
all the powers of such a Court including 
the power to punish for ‘the contempt 
of subordinate court. Provision ig made 
in Article 215 for the powers of the High 


. Court to punish for contempt which in 


case. of -Court of Record includes powers 
to punish for the contempt of itself or 


subordinate court. Any interpretation of 


Section. 15 (2) cannot ree the “powers 
of High Soun 


-in the aaa on: page 386 of i “Con- 
tempt of court” ‘by Shri. V.- G. Ram- 
chandra (4th Edition 1976) the learned 
author observes “Article 215. of the Con- 
stitution -carfied a constitutional sanction 
of such: power of the High Court. Tha 
provision in Article 215 not only. confers 
on the High Court the power to ‘punish 
its-own contempt 'but.also preserves to 
it or confers the power to punish the con= 
tempt of subordinate court. Therefore, if 
anything contained in Section 15 :disabl- 
ing the High Court from taking cogniz= 
ance’ of contempt on its own. ‘motion | 
would have rendered ` the provisions 
aoe l ' 
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THE. MUSLIM LAW OF INDIA (Pub- 
lished. in. 1980); By Dr. Tahir Mahmood. 
-Published by J. N- Bagga, for Law 
Book Company. (Publications), Sardar 
Patel Marg,, AHahabad. Pages. 451. Price 
De Luxe. Es.. 44. Paper Back Bs.. 30. 


The: Author of this: work is “well-versed 
in Urdu and Arabic. and has: specialised 


in, Arab-Islamie: legal system and has - 


written. a large number of. beoks and 
articles on: the subject. This book deals 
with Muslim Law as is. now applicable to 
tbe Muslims im India, It. 
principles: originating. from the Civil Law 
of. Islam which as adopted, interpreted, 
modified and ‘contralled 


ed to its Muslim Citizens. 


- Part I of the book contains: three chap- 
ters explaining the scope, extent, consti- 
tutional position, basis of application, 
sources, and). form of Muslim Law’ as. pre- 


valent in India. Part I is spread over. 


ten chapters dealing with the law relat- 
ing to birth, death, adoption, marriage, 
divorce, inheritance, wakf etc. The topics 


have been examined in relation to Indian 


Legislation, Indiam judicial. precedents 
and. Indiar usages and practice. 


Part II- of the book -contains an edited 
and - classified- collection of legislation 
that in India, regulates application of 
Muslim. Law,. directly or indirectly medi- 
fes or supersedes. its. principles, or in any 
way controls, the institutions bg: it gov- 
erns, 


The Book also contains. very useful 
table of charts, . table of enactments, 
Table of cases referred to and cited in 
the text. Another: helpful, addition is, the 
glossary, of Arabic-Persian, Urdu and 
Sanskrit words. giving their English equi- 
valents, which makes. it. easy to follow the 


text. The Author deserves,.to be congra- 


tulated. for the valuable contribution te 
the legal literature, LKK. 





MY OWN BOSWELL, Memoirs by M. 

Hidayatullah (A Great Judge’s Life in 

His Own Words). ist. published in 1980; 

saree Heinemann; Fages RT Price 
85 00. - 


The author avas poii: to be a aa! ‘of 
destiny. Those who believe may read how 
@ cobra had entwined him as a boy and 


Judge Supreme Court and.- 
Justice of India. As if this was not enough, 


outlines. the - 


under State 
authority in India are or may be, appl 


yet did not bite but - went away. The 
Hindu priest consulted’ his books and’ said 
that the Nag Maharaj: had ' ‘chosen not 
to strike and: this foretold a great: destiny 
(p. 31}: Indeed, this boy has had the 
unique -distinetion of .being a Judge of 
the High Court at the age of 40 and thus 


enjoy a superior judicial tenure for 25 


years during the course of which he was 
Judge and Chief Justice of a High. Court, 
then . Chief 


he- also acted as the President of- India 


~pending a Presidential.election and even 


after his retirement had the distinction 
of being chosen unanimously by. all par- 
ties as the agi cao of India, i 


And. hos Well he used- his education 
and opportunities is borne out by this 
delightfully written sketch of life. He has 
a racy style, punctuated -by repartees, 
flashes. of humour. and inimitably ex- 
pressed judgments: of men and affairs 
during a very eventful life.. A - few 


` samples illustrate the extreme readability 


and instructiveness of the book: How 
much genuine interest the seniors at the 
bar took in the juniors and how good the 
judges. were to them is a refreshing con- 


‘trast to what-one often. finds now (p. 68). 


The irrepressible and great Chief Justice 
of. India Meherchand Mahajan-caught a 
Tartar in the author, When Mahajan was 
leaving Jabalpur after having visited the 
High Court, the author said that all the 
judgés were coming to the station to see 
him. off Mahajan said: “Don’t bother; I 
have had enough of you”. The author re- 


_parteed: “‘We cannot 53y thè same of - 
‘you’, 


As. the Chief Justice of the M. P. High 
Court, he successfully. introduced reforms 
which are still not caught up with by the 
other. High Courts. This is his own des- 
cription: “Another method I devised was 
to get compiled the disposal of cases each 
week separately for each judge and also 
the number of cases he heard at the ad- 
mission stage, the number admitted to 


` hearing, the number dismissed in limine 


and the number adjourned, With this ‘list 
went a list of cases heard by him. and 
pending for judgment with the date on 


„which he reserved. judgment. These were 


sent. by a Special Officer in a sealed cover 


. with copies of figures of each court. I 


was nervous how this would be received 
by my. colleagues. I anticipated some. pro- 


‘test but was. surprised that there was 


none. Indeed,. when we. used to meet dur- 
ing the recess we used to compare figures, 
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There was a remarkable increase in dis- 
posals. This was the ideal method for 
speeding up cases. Our Special Officer was 
also asked to group cases according to 
the subject-matter, These came together 
in a group...... before the same Bench. 
oie saved was considerable” (pp. 174+ 
5). 


He has also touched upon a delicate 
issue of political pressure in judicial ap- 
pointments. The Chief Minister once call- 
ed him for tea. “It was such an unusual 
event that I became cautious. After a 
very elaborate tea, he came indirectly to 
the subject of vacancy in the High Court 
and said: ‘People mention the name of X. 
I do not know him’, I replied: “It seems 
an appropriate choice...... ” He seemed 
very pleased and interrupted me by say~ 
ing, “I am so glad”. I cut him short by 
Saying “One minute’. Our reasons are 
different. The gentleman has experience 
as a defence counsel. He is now dealing 
with prosecution briefs as you have given 
him an appointment. He was also an 
accused in a murder case and was ac- 
quitted on the benefit of doubt. The only 
thing he has not done is judgeship”. 
There the party and tea party ended, In 
another case he suggested the name of a 
lawyer who had worked as a sub-judge 
but had to leave as he was given the 
choice of resigning or facing prosecution 
for corruption”. (p. 178). 


On the art of delivering oral judg- 
ments in court at the end of the hearing, 
the author says: “I have known judges 
who pride themselves on deciding cases 
at once. But every one is not Sir George 
Jessel who never reserved a judgment 
except once and then too in deference 
to his colleagues on the Bench. But Sir 
George Jessel’s judgments read like lit- 
erature and are not a full record of 
pleadings, arguments, and then conclu- 
sion in a few words. In a case from Bom- 
‘bay, a lawyer complained that his argu- 
ment was not considered, I told him, 


“You cannot make a complaint’, The 
judge has named you no less than 
seventy five times in his judgment. 


“When one compares these judgments with 
those of Lord. Stowell, Lord Macmillan 
and Lord Reid, they are found to be 
hollow dialogues between judge and law- 
yer with no pattern. When I delivered 
judgments in court in big cases, I had 
sleepless nights framing the judgment in 
my head. Sir William Grant did this and 
Churchill did the same for his speeches”, 
(pp. 186-87). 
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And one last hit. “One lesson I learnt 
with soreness, It is that one loses friends 
more rapidly than one makes them I 
lost the friendships of Chief Justices and 
Judges for whom I could not find berths 
in the Supreme Court. The same happen- 
ed in the case of some Deans and Vice- 
Chancellors who were also aspirants. 
Some of them turned their pen against 
me with a venom which highlighted their 
disappointment. Such friends were not. 
friends and such flatterers were- not true 
admirers...... “The Shepherd in Virgil 
grew at last acquainted with Love, and 
found him a native of the rocks”, After 
all, Bierce in “The Divil’s Dictionary de- 
fines ‘Friendless’ as one having no 
favours to bestow”. 


The book grips interest from the be 
ginning to the end. It is a model of writ- 
ing, moderate but courageous, wide but 
pithy, instructive but. never dull and 
above all fully human and natural. 


V.S.D, 





INTERPRETATION OF STATUTES 2ND 
EDITION, 1980: By Vepa P. Sarathi, 
Published by -Eastern Book Co., Luck- 
now, Pages 590+xl; Price Rs. 80-08, 


The distinguishing feature of this book 
is the fullest utilisation of all relevant 
Supreme Court decisions so that it may 
almost be called the Supreme Court on 
the Interpretation of Statutes. This is wel- 
come because these decisions are the 
Supreme Law. But in fairness to the 
author, it must be mentioned that he has 
also done justice to the British decisions. 
What is most important is the introduc- 
tion which is the individual contribution 
of the author to the subject. He has the 
courage to stress that the only real rule 
of interpretation of statutes is the mis- 
chief rule and the only business of the 
courts is to give effect to the object of 
the statute. How close he is to Judge 
Learned Hand, who termed this as the 
“proliferation of the purpose” of the 
Legislature, Another feature is the pro- 
gressive views of the author on subjects 
like the construction of taxing statutes. 
This should contribute to the correction 
of the distortion of law which has come 
about in many departments of law due to 
the subjective preferences of the judges 
in construing statutes. While this edition 
is a considerable improvement over the 


1981. 


first, one would hope te author would 


‘now devote himself more to an analysis 
and classification of the decisions on each 
topic and give his own critical views 
wherever necessary. Today the book is 


a repository. What one would expect is. 


that it should be a critical guide in this field 
which is otherwise full of decisions many 
of which are in need .of reconciliation 
after each is carefully distinguished from 
the other, . 





ADMINISTRATIVE LAW, 1ST EDITION, 
1980: By I. P. Massey; Published by 
Eastern Book Company, Lucknow. 
Pages 352+xxvi; Price Rs. 30. - 


As has been said in the Preface to this 
book, Administrative Law has _ outstrip-~ 
ped constitutional law in the day to day 
importance to the State as well as to the 
individual and also in the volume of Hti- 
gation in courts, As the subject is new 
and still growing fast, competent text 
-books on it are fèw. The leading one -is 
by M. P. Jain and S. N. Jain.. But the 
subject is also studied in the Universities 
and the present. work is designed mainly 
for the students. This has made it neces- 
sary for the author to cover the subject 
in a shorter volume. Prof Massey de- 
serves: to be complemented for doing this 
job with a full grasp of the complicated 


subject matter. and with ability to ana- 


lyse and explain it in a condensed man- 
ner, Text-books usually suffer from lack 
of originality and monotony of. a com- 
pilation. But this book (as also Prof. S. P. 
Sathe’s book on the same subject) is an 
outstanding exception. In dealing with 
every department of administrative law, 
the author holds our interest. For, his 
presentation is- sharp and full of flashes 
of originality of viewpoints and throwing 
new light on old topics. How up-to-date 
is the information contained in the book 
is shown by the sections on such topics as 
“The Right to Know” and “The Discre- 
tion to Disobey” which are not likely to 
be dealt with in the run-of-the-mill 
manuals, The get-up, the print and the 
quality of the © paper also do credit to the 


well-known publishers and the book a. 


really good buy at the price. It bids fair 
to run into many editions, This will 
enable the author to continually improve 
the contents and serve the law . students 
and teachers and also the courts and the 
lawyers, V.5S.D, 
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“PARTNERSHIP LAW AND PRACTICE 
IN ENGLAND AND SCOTLAND” 1ST 

EDITION (1980): By Robert Burgess, 
LL.B., Ph.D. Sr. Lecturer in Law & 
Geoffrey Morse, LL.B. _ Barrister, Sr. 
Lecturer in Law. Published by Sweet 
and Maxwell Ltd. London (Distributed 
in India by N. M. Tripathi Pvt, Ltd., 
Bombay). Pages xxv plus 273. ` Price 
2 12-50. 


For a legal practitioner in England and ` 


Scotland who has to deal with partner- 
ship matters, the primary source of re- 
ference is inevitably the Partnership Act 
1890. However the identification and 
validation of partnership as a legitimate 
form of business association and the 
development of principles regulating its 
operation are largely the work of the 
Courts. 


-This essential character of partnership 
law as being judge made law was duly 
recognised and provision made for pre- 
servation of the existing rules of common 
law and equity which were not inconsist- 


“ent with the Act. 


In this hand book the aioi have out- 
lined the principles and procedure of the 
partnership law obtaining in England and 
Scotland bringing out the case law with 
adequate detail. More importance has 
been given to the financial, fiscal and 
accounting considerations that figure in 
the formation, operation and termination 
of partnerships and to the practical pro- 
blems involved, -particularly the tax mat- 
ters which have a positive influence on 
the choice of medium through which 
business may be conducted. The rights 
and obligations existing between partners 
themselves and vis-a-vis third parties a3 
well as the termination of partnerships 
have all been carefully considered. The 
division of profits during the subsistence 
of partnership has been well documented 
and specimen accounts have been in- 
cluded. 


Legal practitioners apadi those in 
the U. K. will surely find this handbook 
an invaluable guide. U.S.D. 





Journal 85 © 


PRINCIPLES OF THE LAW OF TRANS- 


FER (WITH FULL TEXT OF THE 
- TRANSFER OF PROPERTY ACT, 18582, 
. AS AMENDED UP-TO-DATE) 5TH 

EDITION, 1980: By S. M. Shah, of 

Lincoln’s Inn; Bar- at-Law; Senior Ad- 

vocate, Supreme Court of India; Cor- 

mer Judge of the Bombay High Court. 

Assisted by A. D. Desai, LL.B., Advo- 

cate (0. S.) former Judge of the Guja- 


'. pects: 


| (86 fournal 
rat High Court. Published by A,- S. 
Pandya; for N. M. Tripathi Pvt. (Ltd.); 
Bombay. Pages xxxvi+383. Price Rs, 35. 


' The book is written in the form of 
lectures which is the characteristic style 


of the author. This manner’ of dealing © 


with the subject: helps and’ facilitates a 
systematic study of the various provisions 
of the Act, which are not easy to under- 
stand because of their connotations, im- 
plications: andi ramifications as seen from 
the vast decisions of the High Courts and 
‘the Supreme Court: of India. All: import- 
ant cases relating to sections of the Act 
and reported up to March 1980 have been 
noted: at appropriate places in these 


lectures: which are elever in number and. 


cover: all. aspects of transfer. ` 

The book though primarily meant for 
the students of the subject for their re- 
ference and study would be found of 
great - help and use y the Tawyers as 
ve LK. K, 


“MARITIME LIEN s” 1ST ` EDITION, 
- 1980: By D- R. Thomas, LL.B., MA. 
Lecturer in Law, University -College, 
Cardiff, Publishers “Stevens & Sons 


Ltd.,, 11 New Fetter . Lane, London”. 


l (Available in. India with M/s. N. M. Tri- 
pathi (P.) Ltd., 164 Samaldas - Gandhi 
, Marg, Bombay). Pages 397, Price 

£ 35-00.. 

For' a country lke ‘United Kingdom 
which: depends for its life on ` shipping, 
maritime. laws -have developed . since 
centuries: The book under- review is 


14th in. the series “British Shipping Laws.. 


Series?” which has been. ably edited ` by 
Mr. Raoul at Barrister,. 
_ Iim. 

The series deal’ sath jee laws 
- developed througit ages ir U. K. and the 
impact these received’ from laws’ enacted 
by other sea-faring nations which in due 
course turned into international maritime 
laws: However this: book deals with only 
one part- "Maritime Liens” im alk its as- 


Our Maritime laws are fist elementary 
‘and! we have to. leam-very heavily on Bri- 
tish: Laws for ready solutions. .- 
- The book. shows: a thorough study of 
fhe subject and. the. author has spared 
rio pains: to make: it: really: useful to all 
those who would need to consult iff — 

` The printing, paper, binding is superb. 
Chapters deal with various topics and the 
numbered paragraphs’ make the reader 
comfortable im his studies, ' = 


- Books Reviewed 


ary 


A. I. R, 


` Although a' common moffusil lawyer in 
India would never need to refer to this 
book yet all important High - Courts and 
Supreme Court Libraries would do well 
to keep this book on | the shelf, a 
Á — B.D. B, 





“LAW. AND ‘PRACTICE OF INTĖR- 
NATIONAL FINANCE’... Published 
in 1980: By Philip Wood, B.A. (Cape 
Town), B.A.. (Oxon), Solicitor of the- 
Supreme Court (U. K.) by Sweet and 
Maxwell Ltd.,. London (Distributed in 
India by N. M. Tripathi Pvt. Ltd., Bom- 


- bay). Pages xiii plus 462, ` Price 
235-0000 0 0 
This book is, indeed, an important 


addition to the- legal literature, dealing 
as it does, with the highly technical pro- 


blems of the law and practice of inter- 


national finance which had hitherto been 
more or less. ignored ‘in legal texts. The 
book is fairly comprehensive in its ap- 
proach. to. the ‘mechanics of international 
finance and discusses :in: the context of. 
international and comparative law, bond 
issues, -term loan ‘agreements, -syndica~ 
tion, taxation, “project finance and other 
ancillary topics, the knowledge. of which 
is essential for all those involved in 
finance at international level. - Of special 
importance is the ‘chapter. on: “Ship ‘and 
Aircraft Finance covering the leading 
maritime jurisdictions. - 

International finance inevitably ‘involv- 
es different legal systems and in this con- 
text, the chapter on’ Legal Opinions 
(Chap. 18) is .of.special importance,- For 
the benefit of non-specialists and non- 
Yawyers, the author has included some 
material of an introductory: nature, e.g. 


_ basic principles of private ` international 
law and of guarantees, l i 
‘Lawyers, bankers, ~ accountants, cor- 


porate financial executives and. other 
organisations whose work requires know- 
ledge of the law and practice : of inter- 
national finance wil find this book ex- 
pa useful, - U. S.D. 


| COPINGER AND SKONE . “JAMES ON 


COPYRIGHT (12TH EDN., 1980) By 
M/s. E. P. Skone James, John F, Mum- 
-mery ‘and J. E. Rayner James, 5 New 
‘Square, Lincoln’s Inn, ` Published by 
Sweet and Maxwell Ltd., 11 New Fet- 
` ter Lane, London, Available in India 
- at N. M. Tripathi Pvt. Ltd., 164 Samal- 
das Gandhi Marg, Bombay-400002. 
Pages Lxxii+ 1196; Price & 70-00. 
Copyright Law is, in essence, concerned 
with the ARRANI right of eee the 
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copying of physical material existing in. 
the field of literature and the arts. . Its 
object is to protect the writer and artist 


from the unlawful reproduction - of his 


material, The expression “copyright” -has 
manner. However,’ copyright. does not 
essentially mean a right to do something 
but a right to restrict. the doing of acts by 
others, 


The twelfth edition of this book has 


been thoroughly revised and brought. up- 


to-date in respect of case law as well as 
statute: law, The chapters have been re- 
arranged in a logical order. But the Forms 
and Precedents have been reduced con- 
siderably, A new chapter dealing. with 
Community Law has also been included. 
The chapters on civil remedies and on 
taxation have been largely rewritten and 


revised. This edition, as usual, includes- 


Table of Statutes, Rules of the’ Supreme 
Court, Statutory Instruments 
tutory Rules -and. Orders, and Table of 
Cases, This book is indespensable to the 
members of the Bench and the Bar. 

S. S.G, 


COMMENTARY ON THE CUSTOMS 
ACT, 1962: 1ST EDITION, 1980:- By 
A. B. Gandhi, Barrister-at-Law. Pub- 
lished ‘by Milan Law Publishers; 15/2 
Navjiwan Society, Bhadkamkar Marg, 
Bombay 400008, Pages 492; 

Rs, 75-00, À 

India is a developing country. It has a 
long coastline. There is a heavy traffic 
and due to our controlled economy there 


is scope for smuggling of goods into or 


out of India by air and sea. The -Customs 
Act, -1962 was passed by the Parliament 
for regulating sea, land and air customs, 


prevent smuggling and foreign Pe 


diversion. 


. Barrister A. B. Gandhi, author of seve- 


Tal books on foreign exchange, carriage of 
goods, mercantile shipping.etc. and editor 
of the Journal of Shipping, Customs and 
Transport Law has published the- 


he has included all amendments in the 
Act up to 1980, mentioned important case 
laws on the subject and offered a com= 
mentary after each section. 


In 17 chapters the author has dealt 


with everything concerning customs— 
officers, their appointment, prohibitions 
on importation and exportation of goods, 
detection of illegally imported goods and 
their disposal; clearance of imported and 
exported goods, warehousing, searches, 
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Price. 


Cus- | 
toms Act, 1962 under review, in which. 
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seizure and arrest, ‘confiscation of goods; 
appeals and revision, offences and prose- 
eutions,  - - 

The. author has also ‘included in ` the 


‘book rules, megulations and -notifications ` 
developed its. meaning in a corresponding .. 


relating to customs. There is a Table of 
cases and amendments proposed by Fi- 
nance Bill of 1980. 

The book will be very useful to the 
lawyers and those in ‘the ‘commercial 
feld, S-V.M. 


JESTAMENTARY. DISPOSELION OF 


PROPERTY UNDER THE HINDU 
SUCCESSION ACT, 1956. FIRST EDI- 
TION, 1981: By H._K. S. Malik; Addl. 
Sessions & District Judge, Delhi. Pub- 


_. lished by- Mra. A. D. Gupta, for and on 


_. behalf of the Commercial Law Publica- 
tions: E-157, Kamla Nagar, Delhi. Pages 
xiii +162; Price Bs. 45. 

“This book is a dissertation “mia 
by the author in partial fulfilment of the 
requirement for the Degree of Master of 
Laws of the Delhi University. This is a 


study: in the light of Hindu ‘Succession 


Act, 1956, regarding the power of disposi- 
tion of his property ‘by a Hindu. 
The book contains five chapters— (1) 


‘Testamentary Disposition and Hindus, (2) 


History of Hindu ‘Wills, - (3) Power of 
Disposition, 4) Miscellany , and (5) 
Suggestions, The book is also ‘provided 
with two Appendices. Appendix -A—Con- 
tains the Hindu Succession Act, 1956 and 
Appendix B—contains the important pro- 
visions of the Indian Succession Act. 
‘The book would serve as a guide for all 
those who are-interested to know the 
power of disposition of a Hindu and also 


- the problems arising out of succession in 
- the practical working and the short-com- - 
ings noticed and remedial measures to be 


adopted for.their removal. The book is a 


useful one and is written. in a lucid 


manner, L.K.K, 


ISLAMIC AND .COMPARATIVE LAW 
QUARTERLY: VOL, 1, ISSUE NO. 1, 
1981. Editor: Dr. Tahir Mahmood. Pub- 
lished by. S. A. Ali at the Indian Insti- -` 
tute of Islamic ‘Studies, New Delhi, 

. Pages 93. Per Issue, Price Rsæ10-00. 
Annual Subscription Rs. 40-00. 

‘This is the maiden issue brought- out by 
the Institute under the able guidance of 


‘its editor, a profound scholar on the sub- 


ject. This quarterly jowrnal is specially 
welcome as it is launched at a time when 
the Islamic Laws are facing deliberate 
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distortion, awful misgiving and uttar mis- 
use. The personal law of the Muslims de- 
serves closer attention and examination 

by both Muslims and non-Muslims to 
` control its misuse and for proper under- 
standing of the law. 


| The Journal can be broadly divided in 


different parts such as the Articles Sec- 


tion, the Legislation Sections and Notes 
-on Case Law Section and the Book Re- 
view Section, The Section on Articles 
forms the major part of the journal 
which contains four articles by different 
learned authors. 


In the first article entitled ‘The Sharia 
and Exigencies of the Time’ the author 
has explained the role of Sharia, its ap- 
plication and the difficulty felt in adher- 
ing to it..The author has referred to the 
principles and precedents which are help- 
ful in exposing the matter. In the article 
on Islamic and Western Law on Divorce, 
the learned author has very rightly com- 
pared the divorce laws of the Western 
countries with true legal principles of 
Islamic matrimonial laws and has shown 
the high ranking of the Islamic Law over 
those of the Western. The next article 
Islam and Debate on Indian Civil Code 
is written by the learned Editor himself 
who has expressed his views on the sub- 
ject and has opposed the common Civil 
Code which in his view is detrimental to 
the Muslim Community. The last article, 
Muslims and the Law of Adoption in 
Yugoslavia, shows how effectively the 
adoption laws in Yugoslavia accommo- 
date the Islamic attitude to adoption and 
enables the sizeable Muslim Community 
in that country to benefit from its provi- 
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sions without violating the basic tenets 
of Islamic Law regarding adoption. i 

In the Legislation Section, there is the 
texts of the (i) Law of Obligatory Be- 
quests 1971 in Kuwait and (ii) Offences 
against property (Enforcement of Hudud) 
Ordinance 1979, in Pakistan, The latter 
Statute reintroduced in that country the 
traditional Islamic Law of theft and rob- 
bery. Brief comments are given on the 
legislations. 


In the section on Notes of Cases there 
is survey of notable Indian Judicial rul- 
ings during the period Jan.-Oct. 1980 in 
the area of Muslim Law relating to the 
nature of father’s obligation ‘to maintain 
his children, mothers preferential right 


to the custody of her minor children, 
dower, gift and pre-emption. ` 

In the Book Review Section two 
scholarly treatises have been reviewed 


one written by the Editor of this journal 
on ‘the Muslim Law of India’ and the 
other written by an English author as 
“A text book of Muslim Law” 


As observed by our Vice-President in 
his message to the Journal, Islam is fac- 
ing today the forces of- reform and it is 
necessary that means be found to make 
Islamic law keep pace with the marching 
civilization without offending religious 
sentiments. There are many misunder- 
standings about the correct appreciation 
of the laws of Islam.. Therefore, it” is 
hoped that the articles in this journal 
and the articles and other useful matter 
that may be published in the forthcom- 
ing issues should go a long way to guide 
in correct appreciation of laws of Islam. 
in the Muslim world, 

Miss S.M.A. 
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Board — Sri Keshava Iyengar, Advo- 
cate General, Sri Kadidal Manjappa; 
Sri S. Vijayashankar, Advocate and Sri 
Sharat S. Javali, Advocate; Supreme 
Court. Associate Editors— Sri M, Bala- 
chandran, Advocate; Sri G. K. Shev- 
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LAW'S DELAYS | | 
(By :— G, M. Divekar, Advocate and Solicitor, Bombay 400014) 


Law’s delay has become 
verbial, It is a chronic disease in .the 
body of the administration of justice in 
our country. Several Law Commissions 
‘have scratched their heads to find out a 
solution to the problem and with that 
view procedural laws like the Code of 
Civil Procedure have been amended from 
time to time. 
istrators, and politicians have written 
several articles, given several lectures 
and made several suggestions from time 
to time. But the problem still remains 
unaffected, unabated and unsolved. The 
most common reasons put forth for this 
‘malaise are (1) shortage of Judges (2) 
unfavourable conditions of judicial ser- 
vice (3) complicated judicial 
and so forth, The general public and 
even the administrators lay the blame 
mainly on the judiciary and it is a com- 
mon belief that Courts and those con- 
nected with courts are responsible for 
this mess, But it appears that no one 
has up to now gone deep or wants to go 


deep in the roots of this malaise or has 


been forthright in analysing the causes 
that have created and accelerated this 
problem, 


The causes leading to the congestion of 
Court matters leading to the inevitable 
and unavoidable delay in their disposal 
are not related only to the judiciary as is 
generally believed but they owe their 
origin td (1) the Legislature (2).the Ex- 
ecutive (3) the Judiciary (4) the legal 


profession (5) the Court Procedure and | 


(6) the last but not of the least impor- 
tance, the litigating public. Each of 
these organs of the’ body politic, in its 
own way has been contributing know- 
+ ingly or unwillingly to delays 
stagnation in disposal of the litigation, 


The Legislatures make Jaws which arë 


administered by: the Courts, The Laws 


are made to regulate human relations on 
the basis of the policy adopted by the 
Government or the political party in 
power in a democratic set up, The 
plethora of legislations that is occupying 
the statute Books of the Central and 
State Governments is itself contributing 
to the law’s delays in no small measure, 
It is no doubt true that in a Society 
whose inter relations are getting mor® 
and more complex and complicated, more 
and more laws become necessary, Our 
statute books are not only full of the 
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almost pro~, 


Eminent jurists; admin-. 


procedure, | 


- books on 


and - 


basic laws but are also getting more and 
more burdened with laws that are requir- 


ed to be passed to bring into effect. the 


policies laid down by the- directive prin- 
ciples of our Constitution and the ever 
changing policies of the Government of 
the ruling political party. Although 
therefore new laws are required to be 
brought into existence to meet the situa- 
tion or to carry out certain objects and 
policies, the inevitable result is the in- 


-crease in more and more litigation, In a 
-capitalist or neo-capitalist economy or 


social order there is always a conflict of 
interest between the rulers and the 
ruled. Our Constitution which prescribes 


‘both fundamental rights and directive 


policies has itself contributed and is 
contributing to the rise or creation of 
enormous litigation, There is a constant 
tendency on the part of the public to 
assert one or the other. fundamental 
right which is sought to be taken away 
by executive or legislative action and it 


is the constant policy of the Government 


to bring in more and more: laws for curb- - 
ing such fundamental rights with an 
avowed object to bring into existence an 
egalitarian social order and which con- 


‘flict is absent in a really socialist or com- 


munist State, This is very evident when ` 
one looks to the several law reports and 
constitutional law in our 
country, During the last thirty years 
this type of litigation has grown into 


boundless proportions and will continue 


to abound so long as our social order 
continues to. remain as it is, It is com- 
mon knowledge that more the laws 
more the litigation and more the con- 
gestion in Courts. Apart from this 
basic reason, related to legislatures, there’ 
are also several subsidiary reasons for 
judicial delay for which the legislature is 
squarely responsible, One of course, is 
the bad drafting of laws for which our 
legislation has become notorious, As Mr. 
Justice P, N. Bhagwati has recently ob- 
served; “this slovenliness in drafting is 
becoming rather common these days 


“(AIR 1980 SC 1789 at 1823) .........Bad or 


defective drafting of laws breeds litiga- 
tion and this is exactly what is happen- 
ing in our ‘country, Now it is under- 
standable that when the Legislatures are 
producing legislation on a mass scale, as 
is being.done, and that also in haste, 
drafting is bound to be defective as point- 
ed out by Mr, Justice Tulzapurkar in the. 
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recent decision on the Urban Land (Ceil- 
ing & Regulation) Act 1976. Those re- 
sponsible for drafting cannot be perfect 
and to err is human. But is it not the 
duty of the. Legislature to correct the 
mistakes _as soon as they come to their 
knowledge or to those who are in charge 
of framing laws? If this is done quickly 
and with alertness much of the inevitable 
litigation will be saved. But this is not 
done or is rarely done in time. Hundreds 
of instances can be cited. where Courts 
have pointed out the defects in drafting 
a particular 
lation but the Legislature does not imme- 
diately step in to correct the mistake and 
then a mass of litigation grows up which 
could have been averted by timely action 
on the part of the Legislature concerned. 
One instance can be given namely of the 
original Section 28 of the Hindu Marriage 
Act 1955 by way of illustration, This is 
a. procedural section and no principle or 
policy is involved in that | section. But 
that section which dealt with a right of 
appeal against a decree or order passed 
fn a matrimonial matter has given birth 
to innumerable judgments some of which 
have found place in law reports. It can- 
not be assumed that those responsible 
for drafting that section or passing that 
-law were not aware of this. But it took 
twenty years for Parliament to amend 
that section which it did in 1976, Same 
is the history of Section 14 of the Hindu 
Succession Act 1956 which has become 
responsible for the growth of a jungle 
of decisions reported and unreported and 
although the Supreme Court has now 
laid down a reasonable test (though 
doubtful as to its correctness) for con- 


` gtruing the section, the multiplicity of 
continues. 
almost unabated, Difference of opinions 


litigation under the section 
will no doubt continue even in regard to 
a properly drafted law..but the continua- 
tion of such difference arising out of de- 
fective wording cannot be justified and 
the legislatures are squarely responsible 
for the increase in litigation on this ac~ 
count. It is possible for the Legislatures 


to instal a watchdog machinery whose. 


-function would be to rectify mistakes 
coming to light as early as possible and 
thereby avoid adding to the mass of liti- 
gation arising due to several other re- 
asons, But this is not being done or 
rarely done, l 


The Executive is also not less respon- 
sible for creating litigation by taking 
hasty, unjudicious and even dishonest 
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section or a piece of legis- ` 


ment functioning, 


_unknowingly 
-The first and the foremost is inadequacy 
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actions, by passing palpably wrong 
orders, acting arbitrarily or capriciously, 
creating discriminations among members . 
of the public, changing its policies fre- 
quently. More efficient the administra- 
tion less scope exists for litigation and 
more the inefficient, corrupt, dishonest, 
high-handed or indolent the administra- 
tion, more the litigation and to repeat, 
more the litigation more the congestion 
in Courts. So long as this situation sub- 
sists there is no scope for removing or 
mitigating the congestion and any amount 
of modifications in procedural laws, ap- 
pointment of more Judges etc., are nov 


likely to remedy the situation. Even 
the establishment of more and . more 
Courts or tribunals by the Executive 


creates more and more litigation. In fact 
the Government is today the biggest 
litigant. Section 80 of the Code of Civil 
Procedure which requires a party, desir- 
ous of suing the Government to give 
two months’ notice is rarely availed of 
by any Government to dispassionately 
consider the claim and to settle the same 
and the spirit of the Section almost lies 
buried, Most of the litigation against | 
Government is- due to the universal 


tendency on the part of Government 


Officers high or low not to take a bold 
and quick decision in respect of any claim 
and the general attitude is to shirk the 
responsibility and force the party to get 
the claim decided by a Court of law. 
This is mainly due to the most suspicious 
atmosphere which prevails in all Gov- 
ernment Departments which is a pecu- 
liar feature of the present day Govern- 


Judiciary is not less. responsible for 
delays. Several . factors knowingly or 
contribute to this delay. 


of Judges in comparison to the load of 
litigation pending in the Courts. But it 
is not a correct proposition to say that 
if there are more Judges, quicker: will 
be the disposal. Firstly on the basis of 
the Parkinson’s theory, if there are more 
Judges there is, in course of time, bound 
to be an increase in litigation. Inordi- 
nate delay in disposal, though undesira- 
ble, acts by itself to some extent as a 
brake on the speed of litigation because 
many a person avoids going to Courts in 
view of the delay and settles the matters 
outside even at a loss. But nevertheless 
it is a fact that inadequacy of Judges re- 
sults in saturation of cases, It is no 
doubt true that Judges cannot be every 
time appointed in proportion to the 
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number of cases pending, A Judge once 
appointed becomes, generally, a perma- 
nent financial liability and Government 
cannot increase its liability on this ac- 
count permanently. It is also not desir- 
able to appoint ad hoc Judges frequently 
as that would give birth to several abus- 
es. In short, all said and done, Govern- 
ment must however see that there are 
a sufficient number of Judges to meet 
the existing situation and as this is not 
done many a time there is stagnation in 
the disposal of cases. One other factor 
so far as the judiciary is concerned is 
the incompetency and dishonesty .of 
some of the members of the Judiciary. 


It must be accepted that the standard of © 


competency and honesty in the Indian 
Judiciary particularly at the level of the 
High Courts and above is very high, in 
spite of the most deteriorating moral 
values existing outside the Courts but in 
the lower judiciary this does not appear 
to be so and that 
adds to the delay in disposal of cases. 
Incompetency and dishonesty among 
Judges result in more and more appeals 
and revision applications. Apart from 
these minor factors, there is a major 
factor which increases the litigation and 
for which our Judges are squarely re- 
sponsible. Litigation has not only be- 
come a luxury of the rich but it has 
also become a resort of most of the liti- 
gants, high or low, to settle accounts be- 
tween themselves. It should be the nor- 
mal policy of a Judge not only to dis- 
courage litigation but to put it down 
with a heavy hand. It has now become 
almost proverbial to say that there is 
no other place where more lies are told 
and stated than in a Court of Law. A 
majority of our litigation is the result 
of sheer dishonesty on the part of one 
party or the other or of both. To make 
downright false pleadings and affidavits 
or to give evidence which is nakedly 
untrue is almost commonplace. Such 
cases where both the parties are justified 
in coming to Court and are honest in 


their contentions, are very few and de- 


serve a Court’s decision, But in most of 
the cases, the plea of one party or the 
other and sometime of both is not true 
and the pleas are taken and facts are al- 
leged which are either frivolous or dis- 
honest. The Judge while deciding such 
a case realises that one or the other 


party has told lies. The Judge many a 
time disbelieves a pleading or an affi- 
davit or oral testimony of a party or 
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also to some extent . 
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witness, But one rarely comes across 4a. 
case where the Judge sanctions prosecu- 
tion for giving false evidence or making. 
false statements. Rarely does a Judge 
award exemplary costs against a party 
who has come to Court with a false case 
or plea. This unpardonable condonation 
of or indifference to falsehood that is 
rampant in courts of law, on the part 
of the Judges, is a substantial factor in 
encouraging litigation, Today we have 
reached such a stage when a litigant can 
shamelessly take ‘false pleas or make 
false statements and the only risk he 
takes is to lose his case, in all probability 
with no order of costs against him and 
if he still continues to be without any 
compunction he can file an appeal which 
he usually does and maintain the status 
quo for a few more years, One can say 
with some audacity that our Judges in 
general have almost become unallergic to 
untruth that is displayed before them 
and have come to take it for granted 
that his only function is to decide the 
case and leave the matter at that and 
his job. is over, If the Judges take 
serious notice of every falsehood that is 
said or told before them and punish 
those who are found to have told patent 
lies, I think much of the dishonest liti- 
gation will disappear or will at least 
become less. Imposing heavy cost on a 
dishonest litigant is also another method 
to discourage false and untenable litiga- 
tion, 


‘Weakness or incompetency of some 
Judges is also partially responsible for 
increasing litigation, If the Judge has 
the capacity to understand quickly the 
questions involved and his sense of rel- 
evancy is keen enough he would dispose 
a matter more quickly than a Judge who 
does not possess this virtue. In the lat- 
ter case, the Judge allows advocates to 
go on arguing questions of law or fact 
almost ad nauseam. It is not uncommon 
that even interim applications for in- 
junction or receiver are heard for days 
together, Many times irrelevant argu- 
ments are allowed to be advanced and 
solemnly heard by the Judges and ir- 
relevant authorities cited one after the 
other, sometimes, on the same point, sev- 
eral judgments of several High Courts 
are cited and a learned Judge takes 
pride or feels it necessary, to show his 
learning, to cite all such judgments in 
his own Judgment, Many judges are not 
bold enough or have no courage or con- 
fidence to stop the advocate from citing 
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decisions or advancing arguments even 
if he himself feels that they are irrel- 
evant. This results in long trials, Iong 
judgments and consequent delay, It 
seems to be believed that longer a judg- 
ment wiser or more learned the Judge 
or vice versa, 


Then comes the legal profession which 
is in no small measure contributing to 
law’s delay. It is a matter of great re- 
gret that the legal profession as a whole 
has ceased to be a noble profession. In 
fact it has ceased to be a profession and 
has become a learned business, Just as 
politics is no longer a social service but 
is a means to earn power and money by 
all possible and even unscrupulous 
methods so is the case with a almost all 
‘professions including that of lawyers. 
To an average lawyer, small or leading, 
money is the only aim and when that 


becomes the only aim, it is no wonder 


all types of methods are adopted to earn 
money. The result is that litigation is 


conducted without scruples and without ` 


‘If some of the so-called lead- 
ing lawyers indulge in getting un- 
accounted fees why the small ones can- 
not do ‘so, and so the rot has started. 
This factor has a definite effect on the 
conduct of litigation. Few lawyers have 
the courage to nip a litigation in the bud 
by advising the client that. his case is 
hopelessly weak, if in fact it is. By so 
advising he loses his prospective income 
and the lawyer also feels that if he so 
advises, the client will go to some other 
advocate who will advise him otherwise 
and earn his fees; then why not he 
should -do it himself? After the litiga- 
tion starts the lawyer will not prevent 
the client from taking a false stand or 
making false statements,. on the other 
hand he will suggest all dubious and 
devious defences with a view to proiung 
the litigation and earn more fees, Longer 
the litigation more the chances of get- 
ting more fees. Sense of relevancy is a 
very rare virtue among the lawyers in 
general and all possible irrelevant de- 
fences are taken, irrelevant issues are 
raised and irrelevant authorities are 
cited, Against almost every decision, 
even on an interim application appeal or 
revision is advised and no judgment of 
a lower Court is accepted in general al- 
though it may be a correct judgment, In 


fact all sorts of ways- are adopted to de- 
lay the litigation particularly on the 
part of the defence. 


dignity. 
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‘already made above, 


A. I. K; 


The last but not the least important 
factor contributing to the congestion in 
Courts- is the litigating public itself, 
Democracy ig always preferential to 
autocracy. But the foundation stones of 
a democratic structure are discipline and 


_ honesty — unfortunately these very basic 
‘requirements “are lacking in our country, 


not only among the political leaders but 
even among a large section of the pub- 
lic. Indiscipline and dishonesty breed 
litigation and a major part of the liti- 
gation emanates from indiscipline and 
dishonesty. A reference to the general 
tendency to create. false litigation and to 
tell more falsehood in courts of law is 
Instead of admit- 
ting immediately and forthrightly the 
liability which subsists, the tendency is 
to postpone the evil day by making false 
claims and taking false defences, All 
sorts of dilatory tactics are deliberately 
adopted by several litigants to delay the 


‘ decision, 


In short, the object of the above dis- 
cussion is to point out that in the pre- 
sent days, the human psychology -and 
character are playing a very prominent 
part, It is not the civil procedure laid 
down in the Code of Civil Procedure 
and other Acts and Rules which is re- 
sponsible for the delay in disposal of 
suit, There is nothing basically wrong 
with the procedure. The Code of Civil 
Procedure was amended a fèw years back 
but the amendments do not seem to have 
made any dent in the situation, In a 
country where the tendency to tell lies 
is more predominant it would be im- 
prudent to make such changes like abo- 
lition of cross examination. It is our 
weaknesses, the erosion of the national 
character that is responsible for law’s 
delays. So long as our Legislatures, the 
Executive the Judges the lawyers and 
the litigant public are of the standards 
mentioned above law’s delays are in- 
evitable and no amount of procedural 
changes, the Law. Commissions - and 
seminars are going to improve the situ- 
ation. This does not mean that’ suitable 
changes in the procedure and practice 
need not be made or are not required 
to be made for avoiding delays but if 
any one entertains any idea that it is 
the only solution, I, for one, would say 
that it is a poor solace. Unfortunately 
those placed in power and high authority 
either deliberately or conveniently, do 
not take into account, the basic reasons 
mentioned above, -So ‘long as our ultra- 
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modern rationalists and progressive re- 
formists do not attach any importance 
to morality or character in social life, 
so long as it is not accepted that the 
character of the individuals constitutes 
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the character of the Society, the can- 
cerous malady of Jaw’s delay, among 
other social maladies, is not likely to. be 
cured and all commissions and commit- 
tees will prove to be an eye wash, 
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QUICK DISPOSAL OF CIVIL CASES :. 


(FIRST EDITION 1981): By Akbil- 
eshwar Prasad, Senior Advocate. Fore- 
word by Mr. Justice V, R. Krishna 
Iyer of Supreme Court. Published by 
Tarkeshwar Prasad, Advocate, Belan 

Bazar, Monghyr 611-201. Price Ru- 

pees 25. Pages xv+174, 

What is the cardinal principle of Jus- 
fice — quick and just disposal of cases. 
A matter though seems simple, is to be 
absorbed, discussed, analysed and cry- 
stallised by the advocates and judges 
themselves, Could it be done? At least 
at present it seems difficult. The answer 
. to this question has, however, been given 

by Mr. Akhileshwar Prasad, a Senior 
Advocate, in his book under review, He 
has taken great amount of pains to em- 
phasise how the matters could be legal- 
ly simplified for getting quick results, 
an aspect covered after taking into con- 
sideration the most important Act, the 
Limitation Act, 


In the 22 chapters of the book the 
author Has shown the bottle-necks of 
delay and suggested measures to avoid 
them, In doing so he has taken into con- 
sideration the suggestions made in the 
14th, 27th and 54th Reports of the Law 
Commission, He has elaborated more on 
the quick disposal of Rent Control] Cases, 
for which he has given a time table. 

Mr. Justice V. K. Krishna Iyer, in his 
Foreword, has aptly stated that the 
author has shown “how, here and now, 
we can make this creaking - court 
pyramid a viable process of judicial 
justice,........ His many proposals to make 
the judicial process efficaclous and cre- 
dible deserve to be tried out,” 


Ss. V, M.. 





PREVENTION OF FOOD ADULTERA- 
TION ACT WITH RULES (CENTRAL 
AND STATES) (FIRST EDITION 
1980): By Hon’ble Justice H. L. 
Capoor and Hon’ble Justice D, D. Seth 


both retired Judges of Allahabad High, 


Court, Published by Law Publishers, 
Sardar Patel Marg, Allahabad.. Pages 
xxxviii+979, Price Rs. 110/-, 


- Food adulteration is the greatest social 
evil. The present commentary on the 
subject is another addition to the 
various commentaries available on this 
subject, but this one is by two eminent 
jurists whose experience as High Court 
Judges is bound to enrich the work in 
all its aspects. This book gives section- 
wise commentary with up-to-date case 
law. Synopsis of most of the sections 
contains numerous notes. As usual, the 
book gives a table of cases in the begin- 
ning and a useful topical index in the 
end. Even the Commentaries on some 
of the rules are elaborate and useful. 
The treatment of each topic with appro- 
priate case law is extremely nice, This 
book is definitely going to. be a good aid 
to the members of the legal profession 
as well as the authorities concerned in 
effective eradication of the most danger- 
ous social menace, 

S, S. G. 





“BONDS AND GUARANTEES” (FIRST 
EDITION 1981): By S. N. Gupta, 
M.A., LL.B., Advocate; Published by 
the Commercial Law Publications 
Kamla Nagar, Delhi (with a Preface 
by V. S. Deshpande, Ex-Chief Justice 
Delhi High Court and a Foreword by 
Justice Prakash Narain), Pages xxxix 
+307+296; Price Rs. 145.00, 


The remarkable aspect of this book is 
that the law relating to all the differ- 
ent kinds of bonds and guarantees can 
be found, collected at one place and as 
observed by Justice .V. S. Deshpande in 
his preface, this was the unique feature 
of the book since no such compilation 
had hitherto been attempted, 


The first part of the book relating to 
‘Bonds’ after mentioning the various defi- 
nitions of 'Bonds’ outlines the scope and 
implications of these definitions.. The 
tests to determine whether a document 
is a bond or not have been discussed 
indicating the documents which have 
been held to be ‘Bonds’ and those which 
have not been held to be bonds, The 
criteria for stamp duty chargeable have 
been suitably explained, After men- 


_fioning the various forms of bonds, the 
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bonds prescribed by the various provi- 
sions of the statutes such Civil P, C, 
Cr.. P. C, COFEPOSA, Customs Act ete. 
have been indicated citing reference to 
all the important case law, 

The latter part of the book which 
deals with ‘Guarantees’ explains the im- 
plications of the Contract of Indemnity, 
the liability of Indemnifier and the rights 
of Indemnity Holder with reference to 
the relevant provisions in the Contract 
Act, The distinction between indemnity 
and guarantee has been exhaustively 
dealt with and the English and Indian 
law on the point mentioned, Of special 
importance is the Chapter on ‘Banks and 
Guarantees — Golden Guide Lines’, 

The book contains three important Ap- ~ 
pendices, In Appendix A; the Stamp 
Duty payable on various bonds under 
the Indian Stamp Act, 1899 as per Sche- 
dule ‘A’ has been indicated. The Stamp 
Duty payable under the different state 
Acts has also been mentioned, Appendix 
‘B’ gives the model forms of various 
types of bonds and Appendix C contains 
the various forms of guarantees requir- 
ed to be executed under the differenf 
Acts and the Rules, 


The time and labour involved in bring- 
ing out a compilation of this kind must, 


indeed, be considerable and the author. 


deserves to be congratulated for this 

monumental work from which the mem- 

bers of the Bar and the Bench will sure- 

fy derive appreciable benefit, U.S, D. 
PR ta scene Teeny ae ; 


“LAW OF MONOPOLIES & RESTRIC- 
TIVE TRADE PRACTICES IN INDIA” 
FIRST EDITION (1980) :—- By S. K. 
Ghosh, Director Law Research Insti- 
tute Calcutta & Tapas. Gan Choudhury, 
Advocate Calcutta: (with Foreword by 
M. Hidayatullah, Retd. Chief Justice of 
India) Published by Prentice-Hall of 
India Pyt, Lid., New Delhi: Pages 
wiv plus $15, Price Rs, 50.00, 
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This book is, indeed, an invaluable 
addition to the legal literature in India. 
Like the political power, the economic 
power too is prone to get concentrated 
in a few hands, Realising this, the 
framers of our Constitution provided 
(vide Article 39 (c) that the State shall, 
in particular, direct its policy towards 
securing “that the operation of the econo~ 
mic system does not result in the con- 
centration of wealth and means of pro- 
duction to the common detriment.” An 
off-shoot of this constitutional provision 
is the Monopolies and Restrictive Trade 
Practices Act, 1969 which came into 
force from 1-6-1970, This Act is a com- 
plicated piece of legislation and a com- 
prehensive book on this subject was 
badly needed, This book meets this need 
admirably as it includes all ancillary 
Rules and Regulations, besides incorpo- 
rating Critical Section-wise Commen- 
taries and observations on quite a few 
obscure and complicated questions, 


The book is divided into three parts. 
Part-I which is introductory, covers, 
inter alia, the historical background of 
the M,R.T.P, Act, the powers and 
functions of the M, R.T, P, Commission 
established under the Act, the Criteria 
for referring Cases, registration of agree- 
ments ete, Part-II gives an analysis ‘of 
different sections of the Act based on 
orders of the Commission as also the 
Judgments of the Courts, Part-III pro- 
vides the rules and regulations framed 
under the Act, Supreme Court rules re- 


lating to appeals under the Act and the 


related press notes and clarifications, 


In view of the growing importance of 
the subject in relation to public life and 
administration of Companies, the useful- 
ness of this book to the Bench and the 
Bar and to persons interested in the sub- 
ject can hardly be overemphasised. 

U. S, D, 


LATE DR. P. B. GAJENDRAGADKAR 
We mourn the demise of Dr, P, B, Gajendragadkar, former Chief Justice 


of India; 





Dr, P, B. Gajendragadkar was the Seventh Chief Justice of India. He 
was an eminent jurist of the country. He will be remembered not only for 
the decisions he handed down but also for the awards of the various Com- 
missions and Committees which he chaired. He will be best remembered for 
his award for the Bankmen which once for all resolved the disputes between 
the Banking Companies and their employees, 

We offer our sincere condolences to the members of the bereaved family. 
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The Hon’ble Mr, Justice 
A. N. SEN, 
Judge, Supreme Court. 


He is the eldest son of late 
Shri Tarak Nath Sen and grandson 
of late Raibahadur Baikuntha Nath 
Sen, C.I.E. of Berhampore, Bengal. 
He passed his Matriculation exami- 
nation in 1936 securing four letters 
and a Divisional Scholarship. He 
passed his I. S. C. Hxamimation 
from Berhampore K. N. College 
in 1938 and was awarded a Diyi- 
sional Scholarship. He graduated 
from Scotish Church College in 
1940 with honours in Economics. 
Was awarded a Certificate ol 
Honour and Sir Ashutosh Law 


Prize in the Preliminary Law Examination and ho graduated in Law from the University 
of Calcutta in 1943. He was called to the Bar by the Inner Temple in London in 1946. 
Joined the Calcutta High Court as a Barrister in January, 1947 and practised mainly on 
the Civil Side. Was elevated to the Bench in November, 1965. Was appointed Chief 
Justice of Caleutta High Court with effect from 26-12.1979. Appointed Judge of Supreme 
Court on 28-1-1981. He is due to retire on 1-10-1981. 





The Hon'ble Mr, Justice 
V. B., ERADI, 
Judge, Supreme Court. 


Born on 19.6-1922 at Calicut 


in the Malabar District of the 
former composite Madras State. 
Educated in the Zamorin’s 
Coliege, Calicut, the Madras 
Christian College, Tambaram, and 
the Madras Law College. Passed 
B. L. degree Examination of the 
Madras University in 1943 with 
a First Class securing the first 
rank in the Madras Presidency. 
Enrolled as advocate of the 
Madras High Court on 15.1-1945. 
Set up practice before the Madras 
High Court as Junior to Sri. K. 
Kutti Krishna Menon who was 
Advocate-General of Madras. Practised before the Original and Appellate sides of the 
Madras High Court. Shifted to Ernakulam in November 1956 on the formation of the 
Kerala High Court. Was appointed Senior Government Pleader in the High Court of 
Kerala in January 1961. Elevated as a Judge of the High Court of Kerala with effect 
from 5-4-1967. Was appointed Chief Justice of Kerala High Court from 19-1-1980. 
Sworn in as Judge of the Supreme Court on 30-1-1981. 





The Hon’ble Mr. Justice 
R. B. MISRA, 
Judge, Supreme Court. 


Born on 15-6-1921. Passed High 
School Examination from King 
George High School, Barhaj, District 
Deoria and Intermediate Examina- 
tion from D. B. Inter College, 
Gorakhpur. Graduated from $t. 
Andrew’s College, Gorakhpur and 
took Degree in LL.B. from Allaha- 
bad University. Enrolled as Advo- 
cate of Allahabad High Court with 
effect from 26-3.1946. Practised 
© mainly in Civil, Revenue and Writ 
> Jurisdiction. Appointed Additional 

~~ Judge of the Allahabad High Court 
permanent Judge on 23.7-1969. Appointed Judge 






with effect from 3.1.1968. Appointed 
of the Supreme Court on 30-1-1981. 





The Hon'ble Mr. Justice 
G. C. JAIN, 
Judge, Delhi High Court. 


Born on 16-10.1927. Passed B.A, from Govt. College, Rohtak, {Punjab University, 
Lahore, in 1946.) Passed LL.B. from Delhi University in 1948. Practised as a Lawyer 
at Rohtak till middle of October 1953. Joined Punjab Judicial Service with effect 
from 19-10-1953. Held various posts such as Rent Controller, Motor Accidents Claims 
Tribunal, Rent Control Tribunal, Industrial Tribunal, Secretary, Law and Judical and 
District and Sessions Judge, Delhi. Appointed Judge of Delhi High Court. 


BAR COUNCIL OF INDIA TRUST AND BAR COUNCIL OF MADHYA PRADESH 
‘ALL INDIA LAW SEMINAR 
| ON l 4 
INDIVIDUAL FREEDOM AND SOCIAL JUSTICE 
*e 19th April 1981 + 
DIRECTIVE PRINCIPLES: SOURCE OF POWERS OR CHART OF DUTIES? 
(By J. K. Pandey, Reader, Law Faculty, Jabalpur University) 


In 1951, in Champakam’s case, AIR 
1951 SC 226 a seven Judges bench of the 
Indian Supreme Court had unanimously. 
held that under the Indian Constitution, 
a state measure to implement a Directive 
Principle, provided by Part IV cannot 
override a Fundamental Right, provid- 
ed by Part Il. There, an order of the 
Government, reserving ‘seats on ‘the basis 
of caste, for implementing a Directive 
Principle under Article 46, to promote 
the interests of backward classes, was 
declared to be invalid, for violating a 
Fundamental Right against discrimina- 
tion, on the basis of caste, guaranteed by 
Article 29 (2). The Court: held: (i) that 
the chapter on Fundamental Rights is 
sacrosanct and not liable to be abridged 
by any state action except to the extent 
expressly provided in the appropriate 
Article, (ii): that the Directive Principles, 
which are expressly made unenforceable 
by a Court by Article 37 . cannot over- 
ride the provisions- found in Part M, 
which are expressly made enforceable 
under Article 32 and (ili) that Directive 
Principles have to conform to and run 
as subsidiary to the chapter on Funda- 
‘ mental Rights. 


In 1976, the Constitution Forty-second 


Amendment Act was passed, by which ` 


Article 31 (C) was amended so as to 
provide, that in case of a conflict, Direc- 
tive Principles shall have primacy over 
Fundamental Rights. 


In 1980, in Minerva Mills v. Union of 
India: AIR 1980 SC 1789 this amendment 
was challenged on the ground that it 
changed the basic structure of the Con- 
ar Defence of the Government 

(i) that Champakam’s ruling was 
aoned, (ii) that prior to the amend- 
ment a Directive Principle could over- 
ride a Fundamental right, (iii) that the 
amendment only codifies the existing law 
and does not change the structure of the 
Constitution, and- (iv) in the alternative, 
that since there is no provision in the 
Constitution to resolve the conflict þe- 
tween a Fundamental Right and a Direc- 
tive Principle, the amendment only re- 
solves that conflict. By a majority of 
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four to one the Court held that the 
amendment changes the basic structure 
of the Constitution by subordinating 
Fundamental Rights to Directive Prin- 
ciples and that it is therefore VOID, The 
Minority view, however, accepted all 
the contentions of the Government and 
held that the amendment was VALID. 

Now, the position today is that Cham- 
pakam’s ruling holding that in case of a 
conflict between a Fundamental Right 
and a Directive Principle, the former 
shall prevail, and the Minority view in 
Minerva Mill’s case, that in such a case, 


‘the latter shall prevail, stand face to 


face as two rival views. Here we shall 
examine the merits of these two views. 


6 


Firstly, the Minority opinion says that 
from the fact that Fundamental Rights 
are enforceable by Court and Directive 
Principles are not so enforceable, in- 
ference could not be drawn in Cham- 
pakam’s case, that Directive Principles 
are NON-LEGAL and, therefore, liable 
to be overridden by Fundamental Rights. 
According to it, enforceability by Court 
is not the essential quality of rules (of 
law), which gives them the status of law 
or legality. 


However, it is not correct to say that 
Champakam’s ruling held the Directive 
inferior because they were 
non-legal or equivalent to moral princi- 
ples. It only held that Directive Prin- 
ciples . are unenforceable: This has. 
created an impression in some quarters 
that Directive Principles contain mere 
moral principles. For instance, in Kes- 
vanand Bharti’s case (AIR 1973 SC 1461, 


‘para 1703) Justice Mathew describes 
them as embodying moral rights.. But it 


is possible for the rights to be legal and 
remain unenforceable as is the case of 


‘right of a subject against Crown under 


Common Law of England or right to a 
time-barred debt; : which are known as 
IMPERFECT RIGHTS in Jurisprudence. 
(Salmond: Jurisprudence: 1966: 233). 
This objection to Champakam’s ruling is 
thus based on a misunderstanding, 
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Secondly, the Minority view holds 
that there is no provision in the Consti- 
tution to resolve the conflict between a 


Fundamental Right and a Directive Prin-` 


ciple. Champakam’s ruling holds that 
there is such a provision and it is Arti- 
cles 37 and 32, which make the Direc- 
tive Principle unenforceable and Funda- 
mental Right enforceable. As shown 
above, this was misunderstood by the 
Minority view as equivalent to - non- 
legal and legal, - 

There are also other provisions by 
which. this conflict can be resolved. One 
such provision is Article 37 read with 
Article 13, Article 37 says that it shall 
be the duty of the State to apply Direc- 
tive Principles in making laws, Here, 
the word law is covered by the expres- 
sion law as defined in Article 13 (3). It 
will, therefore, be hit by Article 13 (2), 
if it violates a Fundamental right, -> 

Second such ` provision is the name of 
the Directive Principles itself, They are 
Directives or Instructions, And instruc- 
tions presuppose existence of. power, dis- 
cretion or choice and provide for the 
mode of exercising it. They themselves 
cannot confer any fresh discretion, choice 
or power, which the Minority opinion 
suggests; indirectly by saying that Direc- 
tive Principles should be allowed to 
override Fundamental Rights. . 
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Thirdly, the Minority opinion suggests 
that since there is no provision in the 
Constitution to resolve this conflict it 
should be resolved by reference to Social 
Justice which the Constitution wants to 
achieve. It holds that today the funda- 
mental problem of Government has 
changed from conflict of Liberty and 
Power to conflict of Liberty of few with 
Liberty of many, that provision for social 
justice is made in the Indian Constitu- 
tion mainly, by Directive Principles 
alone, and that Fundamental Rights pro- 
vide only for formal equality; while the 
Constitution aims at equality in its total 
Dimension. 

This argument clearly misunderstands 
the problem of Social Justice. Social 
Justice has not changed the fundamental 
problem of Constitutional Law viz., how 
to reconcile liberty; which is essential 
for good life of an individual, on the one 
hand -and Power, without: the protection 
of which, enjoyment of liberty is not 
possible, on the other hand. Since the 


remote past, when man first formed 
State in order to improve his hard lot, 
he has been using various rudimentary or 
improved methods to solve this problem. 


In Hindu Legal System Tax is described 


as wages (vetanan) of the king, which 
people gave to him, for doing the job of 
providing protection (of liberty): (Maha- 
Bharat: Shanti Parv, 71:10). In the be- 
ginning these principles were in the 
form of principles of morality. Since 
Magna Carta 1215 they have assumed 
legal character, The legal methods to 
protect them till Seventeenth Century 
were and still are, Democracy, Separa- 
tion of powers and Enumerated Funda- 
mental Rights. In Seventeenth Century 
by Industrial Revolution, social condi- 
tions were changed with fast speed and 
the gap between the rich and the poor 
increased, due to the abuse of freedom 
and free competition available under 
these theories of Democracy ete. This 
developed a new notion of Justice requir- 
ing that the old principles should be re- 
vised as they are defeating the very pur- 
pose for which they were created viz, 
protection of liberty. This new notion 
of justice is given the name ‘Social Justice’, 
Two methods have been suggested, so far, 
for the aforesaid revision of old princi- 
ples: first. Theory of Welfare State, 
and second, Communism of Karl Marx. 
(A 3rd method was suggested by Gandhi- 
ji, But it could not catch the imagina- 
tion of framers of the Indian Constitu- 
tion.) All nations of the World were 
moving in one of these two paths, when 
India became independent in 1947, And 
the first task of the framers of the Con- 
stitution was to select one of these two 
methods, in order to make the old me- 
thods to protect liberty, up-to-date. For 
this India has selected the path of wel- 
fare state as the provisions of its Con- 
stitution for Democracy, Separation of 
powers, enumerated Fundamental Rights. 
and Directive Principles indicate. 


The Theory of Welfare State makes if 
necessary that interests of the society 
should be promoted without undue cur- 
tailment of liberty and with Limited 
Government, as distinguished from Totali- 
tarianism and Dictatorship. 


Our Constitution provides for only one 
kind of ‘Liberty’ and ‘Equality’, ‘Equality 
in its total dimension’ is too vague a con- 
cept; which must be rejected, because 
there is room in it, for the Might to 
come in the guise of Right. It is not 
very different from ‘true Democracy’ and 
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“true liberty’ on which Communism is 
based and which requires an ideal or 
perfect society. Moreover, Indian Public 


Opinion believes that God alone is per- | 


fect and it is not ready to accept any 
theory of a foreigner of an ideal society. 
or an ideal man. | 

Hence even by reference to Social 
Justice, we cannot -but say that Funda- 
mental Rights should prevail over Direc- 
tive Principles. 

And lTIastly, if Minority ai is 
accepted it would lead to absurd re- 
sults. The Minority opinion admits that 
Directive Principles also’impose obliga- 
tions on the State like Fundamental 
rights. If this is true, then the combina- 
tion of the obligations under both, Funda- 
mental Rights and Directive Principles 
will make the obligation double, But the 
Minority opinion holds that the combina- 
tion of the second obligation with the 
first will exempt the State from its first 
obligation and. result in giving fresh 
powers to it. The truth however is that 
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power and obligation are jural contradic- 
tions. Therefore obligation .can never 
give rise to power just as fire can never 
give rise to. snow. 


This interpretation will. give rise . to 
one more absurdity. If. it is accepted, it 
can also be used to defeat other provi- 
sions of the Constitution e. g. Separa- 
tion of Powers. It may. be contended 
that if there is a conflict between the ob- 
ligation of the executive to act only in 
accordance with law and an executive 
action” taken to implement a Directive 
Principle, the executive action should 
prevail, This would clearly convert our 
Democracy into Dictatorship. This in- 
terpretation must be therefore rejected, 


Hence in case of a conflict between a 
Fundamental Right and a Directive Prin- 
ciple it is Fundamental Right which will 
prevail And Directive Principles can 
be treated only as Chart of Duties of 
Government and never as source of its 
powers, 


| ©FHE CONCEPT OF JUDICIAL PROCESS — A CONSPECTUS” 


By :— G. V. G. Krishnamarty, Additional Legal Adviser and Arbitrator, Government of 
India, New Delhi. 


WHAP IS JUDICIAL PROCESS? 


In the domain of moden jurisprudential 
thought “Judicial Process” ag a concept 8 
relatively of recent origin and its study. and 
research occupy a place of considerable im- 
portance. The need to analyse, discuss aid 
evaluate the concept of judicial process was 
first felt in United States of America, which 
largely followed the Anglo-Saxon judicial 
System. As early as 1919, the American 
Courts attempted to give a definition oË judi- 
cial process’. 

“The judicial process naini all the 
gcts of the Court from the beginning to its 
end, and in a narrower sense is the means of 
compelling a defendant to appear in Court 
after suing out the original writ in civil cases 
and after the indictment in criminal cases 
and in every sense as an act of a Court and 
includes any means of acquiring jurisdiction 
and includes attachment, garnishment or ex- 
ecution and also the writ ”(1) ` 
According to this definition, judicial process 
covers the entire methodology involved in 
adjudication. of disputes right from the in- 
stitution of a suit till the execution of a de- 
cree. In later years the great American Jurist 


bet ett A 
1. Blair v. Mox Base aan Honk, oY 
176 N...W. 98. 


Roscoe Pound expanding’ the concept PEN 
observed : 


“In an analy of judicial process we. may 
set off, first, with ascertainment of facts upon 
which the determination. must proceed, next 
the facts having been found, the judicial de- 
cision according to law, involves: (i) finding 
legal precept; (ii) interpreting the legal pre- 
cept; Gii) applying the _ Precept to the 
cause,” (2). 


In an attempt to examine judicial process, 
we .are primarily concerned with the pheno- 
menon a judge employs in ascertaining the 
facts, in exacting the law and the methodo- 
logy he follows in applying the legal prin- 
ciples to the established facts before him for 
the purpose of administering justice accord- 
ing to law. We are equally concerned with 
the personality of the judge, his legal educa- 
tion, ‘environment and psychology, his 
thoughts and traditions and the impact of 
precedents‘on him and above all the infiuence 
exercised on‘ his mind by the current politi- 
cal, sociological and economic factors operat- 
ingin the society. 

2. The Theory of Judicial Decision, Roscoe 


- Pouùd, (1923) 36. Hovard Law Beet 
pp. 945, 952. ~ 
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In other words a study: of judicial process 
has to invariably take into account the main 
legal values operating in a given society. Ac- 
_ cording to Roscoe Pound, in a civilised so- 
ciety men must be able to assume that others 
will commit no external aggression upon them; 
they may control for beneficial purposes what 
they have discovered and appropriated for 
their use what is created by their own labour 
and acquired under the existing social and 
economic order. 


it must also be assumed that those with 
whom they deal in the general intercourse of 
society will act in good faith and will make 
good reasonable expectations created by their 
promises or conduct, will carry out their pro- 
mises according to the expectations of the 
community and will restore specifically op 
by equivalent what they obtain to which they 
are not entitled as a mattes of right or other- 
wise.(3) 


NUANCES OF THE CONCEPT 


It is imperative for every civilised society 
to strengthen its judicial system by periodi- 
cally checking and remedying its deficiencies 
while evaluating to what.extent the system is 
able to uphold the legal values to which the 
society is dedicated. Justice Cardozo through 
his emperical studies on the conceptual 
analysis of judicial process arrived at some 
basic postulates which are of great value: 


“Logic and history, and customs, and 
utility, and the accepted standards of right 
conduct, are the forces which singly or in 
combination shape the progress of law. 
Which of these forces shall dominate in any 
case must depend largely upon the compara- 
tive importance or value of the social inter- 
ests that will be thereby promoted or impair- 
ed. One of the most fundamental social 
interests is that law should be uniform and 
impartial. There must be nothing in its 
action that savours of prejudice or even arbi- 
trary whim or fitfulness. Therefore m a way 
there shall be adherence to precedent...... Un- 
iformity ceases to be good when it becomes 
uniformity of oppression. The social inter- 
est served by symmetry or certainty must 
then be balanced against the social interest 
served by equity and fairness or other 
elements of social welfare. These may 
enjoin upon the judge the duty of drawing 
the line at another angle, or stocking the 
path along new courses, of marking a new 


point of departure from which others who 


3. Roscoe Pound, Introduction to American 
Law, 1919, pp. 36-44 (1919). 
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come after. him will set out upon them 
journey.” (4) 

This leads to the question as to the nature 
of ingredients of the concept of judicial pro- 
cess which are required to be examined, 
analysed and evaluated. They are litigation- 
institutional procedures and practices, judi- 
cial administration, review, behaviour and 
values, social psychology of litigants, role 
of bar in interpretation of law and admin- 
istration of justice in adjudication of disputes 
inter alia. 

AREAS OF CONCERN 

It may be appropriate here to identify and 
discuss briefly the above described areas of 
concern of judicial process so as to improve 
upon the existing patterns of composition and 
working. Whe first and foremost is the judi- 
cial system. Right from the times immemo- 
rial the role played by the judicial system, 
as a balancing mechanism of the conflicting 
pulls and pressures operating in a society, is 
considered sacrosanct. When we speak 
about judicial system, it includes judicial 
organisation and administration. It concerns 
with the organisation and operation of the 
hierarchy of Courts at the Central, State and 
District levels. It also concerns with the 
schematic patterns of jurisdiction and execu- 
tive machinery discharging the functions of 
appointment, promotion, and termination of 
judges and associated administrative personnel, 
terms and conditions, duties and powers; and 
demarcated jurisdictional areas of operation. 

Areas of organisation relating to original 
and appellate Courts and also adjectival laws 
concerning principles, procedures and prac 
tices followed by Courts, also form part of 
judicial system. 

The next important area of study and re- 
search in the judicial process is the institu 
tion of judges. 

Blackstone commenting on the role of 
judges in a politically organised society ob- 
served as follows: 

Ca aws They are the depositories of the 
law; the living oracles, who must decide in 
all cases of doubt, and who are bound by 
an oath to decide according to law of the 
land. Their knowledge of that law is derived 
from experience and study ... ... ... ... and 
from being long personally accustomed to 
the judicial decisions of their predeces- 
sors”.(5} 

4. Cardozo — The Nature of Judicial Pro- 

cess.—p. 112 (1921). 

5, Commentary on the Law of England — Sis 

' Williams -Blackstone — American Edition, 

Chicago, 1871. VoL II pp. 69-70.. 
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Judges function institutionally in the judi- 
cial system even though they may discharge 
their duties individually. Members of judi- 
. ciary, irrespective of the place they occupy 
in the hierarchy, play a phenomenal role not 
only in shaping the tenor, growth and direc- 
tion of relations of people inter se but as 
well in moulding the future of the society m 
which they function. 


Discussing the tasks of a jndee, which are 
by no means small and easy, Justice Cardozo 
observed ; 

“If questions for a decisian presented 
themselyes as abstractions or like mathemeti- 
cal problems to which a specified formula oF 
theorem could be applied, the art of judging 
would be easy. But law suits, dispassionate 
as they may appear in printed records are 
very personal things. In them as they unfold 
in open Court are tragedy, comedy, sordid- 
hess, aspirations, human hopes, human misery 


and degradations. The judge has before 


them human beings not at peace but at- war 
with themselves, with their fellowmen and at 
In them we see human 
beings in conflict, so the process of judging 
involves many. imponderables.”(6) 

The third area of study is the doctrine of 
Stare Decisis and its impact on the functions 
of a judge. Under any judicial system, 
judges are ordained to administer justice ac- 
cording to law. Such Law includes both the 
substantial and adjectival law as passed by 
legislature and the judge-made law that holds 
the field. There have been two schools of 
thought on this subject. One is that a judge 
must decide a case according to established 
tenets of judicial decisions to ensure pre- 
servation of certainty and uniformity and 
not according to his notions of justice how- 
ever well-thought-out they may be. 

Fo quote Justice Frankfurtes : 

“The judicial judgment .. .. ... ... must 
move within the limits of accepted notions 
of justice and is. not to be based upon the 
idiosyncrasies of a merely personal judg- 
ment,”(7) 

The doctrine of Stare Decisis, phigh isis 
to stand by things decided, is an outstanding 
. principle of law, and is innovated to steady 
the law so that it may not fluctuate from 
judge to judge and case to case. 

Prof. Von Mehren, commenting on the 
orthodox aspects of the theory observed: 


eee Judicial Pro- 
— 1921 (p. 112). 


E en New York, (1944) 324, = S. 
401, 417. 
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“A society professing a theory of judicial 


‘decision by which the true nature of judicial 


process is observed, encourages a- mechani- 
cal execution of the judicial function. Wher 
the legal profession, including the judges, is 
trained to think in mechanical and doctrinal, 
rather than functional and substantive terms, 
mental habits are developed that stand in the 
way of perception requisite to a truly func- 
tional approach.”(8) 

The second theory is that judging is a 
creative art and not a mechanical process. 
According to this theory considerable leeway 
and scope is given to a judge for judicial re- 
asoning and innovation of new principles of — 
law or new interpretations of the existing 
law attuning himself to the socio-economic 
circumstances and demands in the community 
in which and for the benefit of which he 
functions as a judge. 


In support of this theory Donald Karol 
observed : 
“The function of a judge is primarily ad- 


 judication. This is not a machnical craft, -but 


exercise of a creative art, whether we call 
it legislative or not which requires great 
ability and objectivity.”(9) 


Supporters of . this - theory argue that by 
fettering a judge with precedents and not 
allowing him any judicial discretion would 
not only stunt the growth of law but as well 
may result sometimes in- perpetuating the 
errors of predecessors. 

Jurists like Synder suggest a via-media ap- 
proach by correlating the two theories which 
though aimed at the same object i.e. ensuring 
dispensation of justice in the society, but op- 
posed to each other in approach, 

“In deciding between the alternatives open 
to them within the contours of pre-existing 
laws, the judges try to make the just or the 
juster choice. Though it is more important 
that a rule of law should be settled than it 
should be theoretically correct, a trial is how- 
ever a mere exercise in logical perfection and 
it should -be unnecessary to remind ourselves 
that constitution and laws are designed to 
establish justice. If there were no rules, we 
would be governed by men and not law. 
Order is not only Heaven's first law, order 
is the essence of jurisprudence. But rules 
are not the ultimate and, the main thing; that 
main thing is justice itself, the very right of 
the matter. The rules are only in aid of that 


8. Arthur Von Mehren, The Civil Taw 
System, 1957, page 825. 

9. Donald Karol, Hand Book för. fidpes 
p. 39. Te T l 
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eee thing — the working ‘tools whereby it 
is attained.”(10) ; 
‘Ehe pivot around which the entire judicial 


' system rotates and depends for its ‘balance 


and operation is the institution of judges and 
any attempt by any one to corrode the faith 
of the community in the judicial system is 
bound to have long-range deleterious effect 
on ‘the progress and prosperity of the com- 
munity. When a judge, within the scope of 
his judicial discretion innovates new princi- 
ples of law or -articulates new interpretations 
of existing law, then law, instead of being 
stagnant and static, transforms itself into a 
diving ‘and ipsa phenomenon adjust- 
ing itself to satisfy the changing needs of 
the society. 

The fourth area of importance in the judi- 
cial process is judicial psychology and De 
haviour. The field of study deals with the 
investigation of judges as discrete individuals, 
as menibers of social groups and ‘as actors 
in social systems. It is said that a people 


get the government it deserves, so also it 
‘can ‘be said a society-‘gets. the judges it -de-. 


serves. Judges are also products of the 
society, und however much they may endeav- 
our they hardly can escape from being în- 
fluenced consciously or mmnconsciousky ‘by 
environmental, economic and. social pressures 
and pulls operating in the system. Why are 
some judges pro-labour and some, are anti- 
Jabour?: Why. are. some convicting judges 
and some are acquitting judges? Why.some 
are always pro-State anthority and some are 
anti-State authority? Has ‘their economic, 
family and educational background and up- 
bringing got anything to do. with their mental 


-patterns of approach?. In the West jurists 


like Llewallyn, Hobel, Cohen undertook ex- 


tensive studies and research to arrive at some - 


basic emperical conclusions. Further psycho- 
metric research” on judicial ‘ideologies “that 
emerged from time to time in U. ‘S. Supreme 
Court, was undertaken by Jurists Jike Whur- 
stone and Degan. 

” Studyiig U. S. Supreme Court judgments 
over a span of a decade, Schubert (1965) 
utilised ` “factor analysis- of ' correlation 
matrices based upon dyadic agreement and 
disagreement in voting with the decisional 
majority.and in dissent, in order to position 
the ideal points representing the justices in 
three dimensional psychological space.” 

The dominant. ideologies that have deter- 
mined thé attitudes of Supreme Court Judges 
in United. States were identified to be (a) the 
social ideology of equalitarianism, . (b) . the 


{0. Synder, Preface to Jusleprudence (1954, 
p. 601. 
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apes ideology of libertarianism and (o) 
the economic ideology of . individualism. . 


Judicial: ideologics and legal-value-systems 
always. emerge through the thoughts . and 
actions of jurists, judges and lawyers and in- 
variably they have the imprint af their in- 
dividual or group pyschelogies, Judicial pro- 
cess necessarily contemplates analysis and re- 
search of judicial peychologies and beha- 
viourism. , 


There are a ik oies areas of importance 


in the domain. of judicial process . which ‘re- 


quire study and research. To state briefly 
they are (a) judicial values (b) judicial review 
{c) psychology of litigants (d) Role of mem- 
bers a bap in the RINE RSR 


METHODS OF STUDY OF JUDICIAL 


PROCESS 


Having identified. a outlined the areas 
that- comprise judicial process the last ques- 
tion would be as to. the methods of.its study. 


. ‘Cardozo in his classic article “The Nature 
of the Judicial Process” outlined four 
methods of study. and analysis of judicial 
process, They are: (a) the method of philo- 
which . emphasises the element of: 
logic; (b) the method of histery, which seeks 
developmental - explanations; (c) the method ` 
of custom, which accepts guidance from past 
or present practices of the community and; 
{d) the. method of.sociology, in which the 
ideals of “social welfare” and “social justice” 
would. be paramount. Among all. these 
methods, Justice Cardozo considered the last 
method to constitute the greatest force “in 
our day and generation". 


In evolution of these methods the role of 
judges is significant and it always involves 
discovery, deduction and declaration: — each 
one to meet fhe ends. of justice. Law and 
the judicial process are so inter-twined that 


one cannot exist without the other and each 


can improve its a and aa as from 
experience. 


The observations of the senowned joist 
‘Oliver Wendell. Holmes. in his treatise “The 
Common Law” are worth quoting in this 
context. - 

“Fhe life of law ag not been’ ‘logic: it has 
been experience. The felt necessities of the 
time, the prevalent moral and political 
theories, intuitions of public policy, avowed 
of unconscious, even the ‘prejudices which 
judges share with fellow men, have had a 
good deal more to do than the syllogism in 
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determining the rules by which men should 
be. governed.” (t1) 


If necessity is the mother of invention, dis- 
satisfaction is the father of progress.. .Civilisa- 
tion is a continuous struggle of people from 
a disorganised homogenity to organised. 


heterogenity with unceasing desire to innovate: 


and invent new systems for the benefit and 
prosperity of mankind. 


“SUPREME. COURT'S. DECISION : 


Relief when award is made but not: filed! 
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The. attempt made: here- to. identify and 
highlight. the: areas: im judicial. process im re- 
spect of which study. and: research: is: required 
to. be undertaken (in. the light of. contem- 
porary experience of the. West) is: to stimulate 


further thought on this. fascinating field of 


study in. the. realm of. jurisprudence. 


11. Cited. in Courts:, Judges, and: Politics.. 2nd 
Ed. Walter Murphy. and Herman Prif- 
chers 1974, at Pp: 8: 


RELIEF WHEN AWARD IS MADE BUT 


NOT FILED.” 
By :— Dilip Suraana. Advocate, Calcutta. 


The decision of the Supreme Court in 
Satish Kumar v. Surindes Kumar reported in 
AIR 1970 SC 833 has been followed in so 
many cases but it is difficult to locate one 
that has actually analysed the implications of 
the said decision. ‘he particular portion of 
the judgment that is relied upon. and follow- 
ed is from the judgment of Hegde J. and 
can be quoted as below :— 

“Arbitration proceedings, broadly speaking 
may be divided into two stages. ‘The. first 


stage commences with arbitration agreement . 


and ends with the making of the award. And 
the second stage relates to the enforcement 
of the award.” 


Since arbitration proceeding has been 
divided inte such two stages an aggrieved 
party can get relief under Section. 41 (b). of 
the Arbitration Act even after the award has 
been made (but not filed) on the basis that 
“arbitration proceeding” as. such exists. In 
fact, in many cases. relief has. been granted 
under that section relying upon this decision 


of the Supreme Court.. It would not be out - 


of context to refer to Section 41 (6) which is 
as follows :— 


“S. 41. Subject to the provisions of.. this. 


Act and of rules made thereunder— 

(a). yé Ags, 

(b) the Court shall. ave for the purpose 
of, and in relation to, arbitration proceed- 
ings, the same. power of making orders in re- 
spect of any of the matter set out in. the Se- 
cond Schedule ag it has for. the. purpose of 
and in relation: to, any proceedings before the 
Court; 

Provided: that nothing in Clause: (b) shall 
be taken to prejudice any power which may 
be vested in an arbitrator or umpire for 
DE reese WAUN reeees ey Or such 
matters.” 

There would not. have been. any difficulty 
were the “arbitration” and the “arbitration 
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respect to the: Hon’ble: Supreme Court, I beg 
to submit that the fine distinction betweer 
an arbitration and! an arbitration: proceeding 
has. beem completely overlooked: while the 
arbitratiom proceeding was being divided into. 
two stages. 

An arbitration is conceived when an inten- 
tion is so expressed and! continues right up to 
the moment the dispute finally comes to an 
It is the: arbitratiom that consists: of two 
stages, the first being the: arbitration proceed- 
ing commencing from: the moment the arbi- 
trator: receives: the reference and which comes. 
to an end. with the making. of an: award; the: 
second: stage: — the. award’ proceeding’ comes 


into existence the moment an award: is; made: 


and: its culminatiom always coincides with. 
the. enforcement or the: setting: aside of the 
award that is. when the: dispute. finally. comes 
to am end. 


The arbitration commences when’ the par- 
ties decide upon it. Only after its commence- 
ment an arbitration can be proceeded with. 
Proceeding simply means: 2 procedure. which 
culminates. in certain result. Herein liesi the 
vital difference. between commencement of am 
arbitration and commencement of an arbi- 
tration proceeding; Conclusion: of an. arbi- 
tration: agreement does not of itself signifies. 
that the arbitration proceeding has: com- 
menced:. It may sa happen that dispute is 
settled even. before the .arbitratiom enters 
into its: first stage: i.e. when the arbitrator 
receives: the reference, of take. another in- 
stance when an agreement has beem reached 
upon. but no: arbitrator is appointed. Can 
we, in such a case, say that the. arbitration 
proceeding. has commenced? It: is. true that 
the arbitration. did. come. into- existence. but 
certainly there: was no proceeding, in. the arbi- 
tration, Whis' is because: arbitration proceed- 
ing can commence only before. some parti- 
cular person. For the commencement of an 
arbitration, ma euch particular person. is 
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necessary. There should be parties, the sub- 


ject-mattey and the dispute; when the parties. 


agree the arbitration commences, 


At this stage we should take note of the 
decision in Fazalally Jivaji Raja v. Khimji 
Poonji & Co. reported in AIR 1934 Bom 
476 wherein Rangnekar J. observed :— > 


“If there is one proposition which is firmly 
established by authorities more than any 
other in regard to arbitration it is this that 
where there are several arbitrators all must 
act together and each must act in the making 
of the award . . .. Every stage of the 
` proceedings must ‘be in the presence of all 
and every judicial act to be done by two or 
more must be completed in the presence of 
all who do it.” 


Another decision in Maganlal Genera 
Rathor v. Ramaji Bondarji iy a in AIR 
1966 Madh Pra 177 (DB) is also worth 
noticing wherein Navaskar J. held as 
follows :— 


“It is thus clear on these authorities that 
iad: Beer woe incumbent upon all 
the arbitrators to ‘Participate in the Dii 
tion proceeding ... ... .:. 


“Absence from and indifference to the pro- 
' ceedings by any one of the arbitrators has 
the effect- of rendering the award invalid. It 
is essential that all the arbitrators must be 
present at each meeting of the arbitrators 


. They must further all be present at | 


finial deliberation though all may not agree 
as to the final conclusion. It is only when 
they act together throughout the proceedings 
that the award of the majority would be a 
valid one.” 


And Sen J. where he observed :— 


“Though it is not ‘essential that the pro- 
ceedings should -be filed; but that would have 
indicated the way the arbitrators had pro- 
ceeded.” 

These decisions go to show that so far as 
an afbitration proceeding is concerned there 
is a point at which it culminates and cannot 
thereafter be kept alive. This point of 
culmination can only be at the time of 
making of the award (The recorded proceed- 
ings can be filed only after an award has 
been made). 

After an award has been made the arbitra- 
tor becomes functus officio and is no. longer 
able to proceed with the arbitration as such. 
His authority ceases as soon- as an award is 
made. Schedule I (3) & (5) of the Arbitra- 
tion Act also requires a time limit for com- 
pletion of the proceeding. Any rewriting of 
fhe award makes it invalid and a subsequent 
- alteration makes it null and void. . All this 
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show that the arbitration proceeding does 
come to an end, since only ‘in the continua- 
tion of the proceeding an alteration can be 
made or rewriting can be done. But this does 
not mean that in no circumstances can there 
be further arbitration proceeding. It can be 
revived, An award remitted under S. 16 is 
always remitted to the arbitrator. In such a 
case the Court. revives the proceeding before 
the arbitrator. 

In the Punjab Province v. Dr. Lakhmi Dass 
a decision reported in AIR 1944 Lah 149 the 
Court held that no arbitrator can transfer 


: the proceeding to a third person even if he 


be his colleague; because it is.the arbitrator 
who has been chosen by the disputant or the 
disputants to arbitrate between them and it 
is he alone whose decision is intended to be 
final. If-the arbitration proceeding has got 
two stages then it is axiomatic that the se- 
cond stage which relates to the enforcement 
of an award cannot be transferred. But cer- 
tainly the award proceedings pending before 
one Court can be transferred to another 
Court without there being any fetter upon 
such transfer. 


Arbitration proceeding can be declared ia 
valid by the Court. If the arbitration pro- 
ceeding has got two stages then the question 
comes whether award proceedings can also 
be so declared? An award proceeding in-. 
volves either the enforcement of the award 
or setting it aside or its remittance etc. The 
question of validity of these proceedings can 
be challenged only in a higher Court by way 


. of appeal, There cannot be any simpliciter 


invalidation of the award proceedings just as 


_ is the case with arbitration proceedings. 


It ig now clear that an arbitration proceed- 
fing is different from an arbitration and it is. 
the arbitration that has got two stages viz. 
the arbitration proceeding and the award 
proceeding. The Hon'ble Supreme Court’s 
judgment does not take into consideration 
this fine distinction between an arbitration, 
an arbitration proceeding and an award pro- 
ceeding. 


The question which will now arise is that 
an aggrieved party has been getting relief 
under Section 41 (b) even after the award 
has been made.on the basis that the arbitra- 


tion proceeding is pending before the arbi- 


trator (the award. hasbeen made but not 
filed). How -ihe relief would be granted 
now ? 

When an award is made the parties either 
accept it or reject it or some of fhe parties 
accept and others reject it. The award pro- 
ceeding which coinmmences after the award is 
made consists of: several stages. Whe first is- 
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existence of an award, the second when it is 


filed, the third when it is challenged or sup- 
ported, the fourth when the award is set 
_aside or made rule of the Court. 


Procedure of relief would be different at 
different stages. The Arbitration Act specifi- 
cally provides for relief at certain stages, Re- 
lief under Section 41-B is available only be- 
fore an award is made since under this sec- 
tion the relief is the power in the hands of 
the Court for making orders in respect of 
II Schedule matters for the purpose of and 
in relation to arbitration proceeding. Simul- 
taneously with the making of an award, as 
we have seen, the arbitration proceeding 
comes to an end. Hence relief under S. 41-B 
cannot be availed of after an award has been 
made. If the award is filed the relief is 
available under the Arbitration Act. What 
= when an award is kept in suspension? 


If an award is made but has not been filed 
and there arises the occasion for protection 
in respect of matters under IIT Schedule — 
where is the relief? The arbitrator being 
functus officio cannot grant any relief ir- 
respective whether the award is filed or not, 
In Shib Krishna Tarafdar v. Sunil Kumar 
Tarafdar reported in AIR 1949 Cal 189 it 
was observed :— 


“Section 18 deals with the case where an 
award has been filed and a decree has been 
passed. But where some one of the parties 
has been trying to defeat or delay or ob- 
struct the execution of the decree passed upon 
the award, in such a case, the Court is speci- 
fically empowered by Section -18 to pass 
interim orders that. may be deemed necessary 

























significant that the Act does not contain any 
corresponding provision for passing interim 


“TRANSFER OF JUDGES — 


The first Law Commission headed by late 
. M. C. Setalvad and several eminent 


judges in any High Court should consist 
persons from outside the State and that 
All India Judicial Service for the higher 
bordinate judiciary should be formed. 
the Central Government did not for 
er 20 years do anything to implement these — 


Transfer of Judges 


in order to meet the situation created. It is 


Journal 105 
orders before the stage at which the award 
is filed.” (Emphasis added) 

~ But the Hon’ble High Court did not go 


further except making this observation. In 


such a case there can be two situations. If 
the party which is not supporting the award 


- can get relief before the award is filed or 


can challenge it and secondly, if the party 
which supports the award can get relief for 
the protection of its interest. At present the 
relief is granted under Section 41-B but as 
we have seen this is not the proper section 
for such relief. 


It is advisable that when the party is sup- 
porting the award, it should take immediate 
steps for filing the same either by itself or 
cause the arbitrators to file the same or move 
the Court for necessary directions to the 
arbitrator for filing the award — all these 


` under Section 14. Even the application under 


that section for filing of the award will clear 
the way to relief under Section 18. - There- 
after a proper application for relief can be 
made under Section 18. The underlying idea - 
of this section is validity of the award and 
that it will be made a Rule of the Court. In 
extreme cases the award can be filed under 
Section 151 of the Code of Civil Procedure. 


The Court has got inherent powers and can 


grant relief under Orders 39 and 40 and Sec- 
tions 141 and 151. 


When the party does not support the 
award it cannot seek recourse to Section 18 
for proper reliefs because of its underlying 
idea of validity of the award. In that case 
it is advisable that an application should be 
made under Section 30 read with Section 33, 
for the reef exists there if the award is not 
supported. Filing of the award is also not. 
a precondition = getting relief under these 
sections. 





THE IDEAL SOLUTION” 


By:— C. S. Venkatasubramanian, Advocate, Coimbatore. l 


veniently invoked ‘the aid of a passing ob- 
servation of the Commission when it super- 
seded three senior judges of the Supreme 
Court in 1973 and appointed a junior judge 
as the Chief Justice. - 


The question of transfer of Judges from 
one High Court to another really came into 
Hmelight only after 1977 though earlier judges 
had occasionally been transferred from one 
High Court to another but such transfers 
were accepted and passed without raising any 
dust. When the Ceniral Government trans- 
ferred several Judges during the emergency 
-it was generally regarded that the Govern- 
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ment considered it as a form of punishment 
for judges found to be ‘inconvenient’. The 
question has again assumed importance dues 
to the recent transfer of the Chief Justices 
from Madras and Patna which has been 
questioned before. the Supreme -Coust, While 
so the recent Circular issued by the Central 
Government to the State Governments makes 
the confusion worse confounded. Hence it 
becomes necessary to take a fresh look at 
the entire question in the light of the 
stitutional provisions. — a 
Article 216 of the Constitution prevides 
that the President may from time to time fix 
the number of judges for each High Court 
and Article 217 (2) prescribes the qualifica- 
tions for appointment of High Court Judges 
and Article. 217 (1) provides that whenever 
a puisne Judge of a High Court is to be ap- 
pointed, the President shall consult the Chief 
Justice of India, the Governor of the State 
and the Chief Justice of High Court. Arti- 
cle 222 provides that the President may after 
consulting the Chief Justice of India transfer 
a Judge from one High Court to another 
High Court while Article 223 provides for 
the appointment of an Acting Chief Justice 
when such appointment becomes necessary. 
Strangely enough no specific Article provides 
for the appointment of the Chief Justice of 
a High Court as such or the qualifications 
for a Chief Justice of the High Court. It is 
clear that this was because it was thought 
Article 217 (1) providing for the appoint- 
ment of every Judge of a High Court would 
include the-Chief Justice as well especially 
when the- Article in such cases dispenses with 
the consultation with -Chief Justice of the 
High Court. Likewise. it is obvious that the 
qualification prescribed by Clause (2) for-a 
High Court Judge was regarded as sufficient 
to cover the Chief Justice also. These are 
the Constitutional provisions and assumptions 
relating to appointment and transfer of Chief 
Justice and puisne Judges of High Courts, 
The question whether the provision for 
transfer in Article 222 permits the transfer 
of a Chief Justice also is now being canvas- 
sed before the Supreme Court but the Court 
has held in the Gujarat case that the consent 
of the concerned Judge is not necessary be- 
fore a transfer could be made under Arti- 
cle 222 but that such transfers should be 
in public interest and not at the whim of the 
executive. Even if in a given case the pro- 
posed transfer is really in public interest, it 
will not in the nature of things be possible 
to publicly justify it and there will always 
be a criticism that a transfer against the 
wishes of a Judge undermines the independ- 
ence of the judiciary. There has also been 
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a criticism from the Bar that Judges remain- 
ing in the same High Court sometimes tend 
to develop familiarities and prejudices which 
greatly affect the even administration of jus- 
tice and that even in the matter of re-` 
commendation for appointment of puisne 
judges by a local Chief Justice considerations 
other than merit enter. the picture. One 
method of avoiding the criticism will be to 
implement fhe Law Commission’s recom- 
mendations and evolve a system of periodi- 
cal transfers of Judges. The question is how 
are these transfers to be effected. Are Judges 
of a High Court even at the time of them 


appointment to be recruited from outside the 
State or are they to be later transferred from 
one High Court to another and if the latter 
is to be the case. what are the norms to be 
followed. 


Whe recent circular issued by the Union 
Law Ministry to the State Governments and 
the High Courts requires the State Govern- 
ment :— (1) to obtain in writing from sitting 
additional Judges their consent to be posted 
to any other High Court in case they are to 
be appointed permanent Judges of a High 
Court, (2) to obtain similar written consents 
from persons from the Bar as well as from 
the subordinate judiciary whom the State 
Government is recommending for appoint- 
ment as Judges of the High Court and (3) to 
ask them to indicate the preference in the 
order of priority to 3 High Courts to which 
they might like to be posted if the Central 
Government chooses to appoint them to a 
High Court in another State. The Circular 
has come in for strong criticism from the 
opposition parties as well as leading members 
of the Bar. It may straightway be pointed 
out that if the Central Government intends 
to appoint persons recommended by a Sta 
Government and State Chief Justice straight 
way as Judges of a High Court in anoth 
State such a course is not permissible und 
the Constitution. For the practice fol 
Jowed so. far has been somewhat lik 
this. The Chief Justice of the 
Court recommends a panel of nam 






















up its choices to the Central Government an 
if a person regarded as suitable by the Sta 
Government has not been recommended 

the Chief Justice, the State Government 
questa the former to consider the inclusion 
such persons and since invariably the Chi 
Justice “consents” to such inclusion, 
“agreed” panel is’ finally sent up to 
Cental Government. Fhe Union -Minis 
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after ascertaining the Views of the Chief 


Justice of India makes its own choice of 
names from out of that panel. (or from a 


fresh panel called for by it from the 


State Government if the original panel 
does not include any person who would 
ordinarily be expected to find a place in it 
such fresh panel being invariably “submitted” 
by the State Government) and places the 
matter before the President for -formal 
approval and eventual appointment. It is 
obvious that a State Government or the State 
Chief Justice will not recommend a person 
from outside the State (either from the Bar 
or the Subordinate Judiciary) for appointment. 
That being so if the constitutional obligation 
of consultation with -the State Government 






















totally illusory, it goes without saying that 
persons recommended by the concerned: State 
Government and. the Chief Justice can only 
be appointed.to a High Court. Hence the 
Circular if it was intended to facilitate fresh 
appointments from outside the State constitu- 
tionally fails in its objective. If anything 
therefore the Circular can only enable the 
Central Government to have obtained the 
prior consent. from a Judge for an eventual 
transfer to another High Court. Since, the 
Supreme Court has already held that the 
consent of a Judge is not for a 
transfer in public interest, the object of the 
Circular cannot merely be to obtain a non- 
essential prior consent. It is common ex- 
perience that senior membegs of the bar ac- 
cept judgeship only by making a personal 


e Fary is merely an appointment in an- 


person from outside the State on the basis 
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and the High Court is not to be ‘rendered. 


the said Circular is bound to be- assailed - 
unconstitutional ‘and, in all probability, 
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_. Granting that ow : High Courts should 
breathe fresh airin the interests of purity of 
administration. of justice, what is the remedy ? 
Should there be a -large scale transfer of 
Judges involving personal hardships to many 
of them and the attendant difficulty of 
language (in -however small a measure) and 
inviting criticism that transfers in individual 
cases were not in public interest? H looks 
to the present: writer that in the existing state 
of things it will be sufficient if the Chief 
Justice of every High Court comes from out- 
side thé State. If.it- could be ensured that 
such persons come not with an odium but 
with an aura of seniority: there is no reason 
why such an appointment should not be wel- 
come by all. First of all a certain amount 
of distance is likely to be maintained between 
the. Chief Justice and the puisne. judges of a 
High Court which: is very essential if the - 
Chief Justice is not to.be a mere primus inter 
pares and is-to satisfactorily. discharge the 
functions’ of the Constitutional office. The 
casting of his patriarchal eye will be sufficient 
to smoothen out edges if any in his junior 
colleagues. There will be the required objec- 
tivity in the exercise of his functions especially 
in the. matter of recommendations for future 
appointments ‘of. judges and above all, there 
will be. no scope for the interference by the 
State executive with the judiciary with an 
“outsider” at the helm. It is clear therefore 
that the appointment of Chief Justices in 
every High Court from outside the State is 
a desideratum at the present moment. 


The problem is how to ensure the aura 
and avoid the odium? Again it looks to the 
present writer that the only sensible course 
ig ‘Tight now now to prepare an All India seniority 


list of High Court Judge and whenever there 


‘is a vacancy of a Chief Justice in-any State 


to appoint the senior most Judge in the list 
from whichever State he may hail as Chief 
Justice (making an exception only where the 
senior most happens to be from the same 
State in which case he can wait for the next 
occasion}. In such a system there will be no 
scope for criticism. Any other system of ap- 
pointment of an outside Chief Justice, how- 
ever well merited, is bound to invite criticism 
from some. quarter op another. If the in- 
dependencé of the judiciasy ‘is not to be a 
mere slogan but a practical reality there is i 
no alternative except to implement an All 
India seniority list of Higa Coust Judges 
i 
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THE LAW OF INDUSTRIAL DISPUTES: 
(Third Edition, 1981) (Vols. J & I): By 
Shree O. P. Malhotra, Senior Advocate, 
Supreme Court of India, Published by 
N. M. Tripathi Pvt. Ltd., 164, Shamal- 
das Gandhi Marg, Bombay, Pages :Vol. 1— 
cixx + 1636 and VoL IT — x + 1352, 
Price Rs. 350/- for set of two volumes. 


Rapid industrial growth of the country 
needs for its backing a socio economic 
need based juristic commentary on the 
law of Industrial Disputes which will be 
useful both to labour as well as capital. 
This unique work of learning and au- 
thoritative scholarship is a standard book 
on the subject right from its edition. 
The third edition of this work consists 
of two volumes, The first volume deals 
with the commentary and the second one 
. contains. the actual statutes along with 


- the Amendment Acts and State Amend- 


~ ments as well as the Rules. The con- 


structive, critical and independent com- 


ments of the expressions used in the pro- 
‘visions of-the Act have further enriched 
the utility of this book. This book also 
deals with administrative law. . It is 
extremely useful to legislators as well 
as to adjudicators by giving new vision 
to relations between capitalist and the 
wage earner. It is immensely valuable 

to the lawyer and the layman, 
It is equally indispensable to the in- 
dustrialists as well as the trade unionists. 
. S. S. G. 





THE MAHARASHTRA CO-OPERATIVE 
SOCIETIES ACT, 1960, (FIRST EDI- 


TION 1981); By A. E, Karmali, Pub- 


lished by N. M. Tripathi Pvt, Ltd. 164, 

Samaldas Gandhi Marg, Bombay. Price 
- Rs. 85, Pages xxili-+295. 

Co-operation seeks the regeneration of 
a community on the basis of mutual aid, 
thrift and self-help on democratic prin- 
ciples for the economic and social uplift 
of the members of the society, The co- 
operatives cover a wide fleld, sugar, cot- 
ton and other industries, housing, bank- 
ing, consumer goods, marketing, land 
- mortgage banks, fisheries etc, 


Co-operation was first introduced. in 


India in 1904. So far there have been- 


‘three Central Acts and 16 State Acts 
governing co-operatives, Maharashtra 
State is in the forefront of the co- 
operative movement in India, The Maha- 
rashtra Co-operative Societies Act, 1960, 
is. a comprehensive piece of legislation 


designed to meet the manifold require- 


ments of its diverse Co-operative Insti- 
tutions. It has been amended from time 
totime to meet the exigencies of the new 
situations arising, The Act has been. 
claimed to be the model legislation on 
the basis of which other States of India 
enact their legislation. | a 
The book under review is an analyti- 
cal and detailed commentary on the 
Maharashtra Co-operative Societies Act 
1960. The author, who is an advocate 
of Bombay High Court and author of 
three books, has given relevant case law 
on analogous provisions contained in 
other Co-operative . Acts of States of 
India, The Act deals with all topics con- 
cerning Co-operatives viz. members and 
their rights, duties and obligations; dis- 
putes between members and the society, 
co-operative court, powers of the officers, 
inspection, supervision, liquidation etc, 
The book will prove of immense heip 
to all those who are connected with Co- 
operatives in. Maharashtra State, 
i : $S., V. M 
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“INTERPERSONAL. CONFLICT .OF 
LAWS: INDIA, PAKISTAN AND 
BANGALADESH” (FIRST EDITION 
1981): By David Pearl, M. A., LL. B, 
Ph. D., Barrister, Gray’s Inn, Lecturer 

_in Law at Cambridge. University and 
Fellow and Director of Studies in Law 
at Fitzwilliam College, Cambridge 
published in 1981, Ist Edition by. M/s. 
Stevens & Sons Ltd., London simul- 
taneously in India by M/s. N, M. Tri- 
pathi (P.) Ltd., 164, S. G. Marg, Bom- 
bay, Pages 176. Price Rs, 50/-, 












and currently the Vice-President of th 
Indian Republic in having a short bu 
an illuminating foreword, 


once again trunketed when Bangalades: 
emerged in 1971, 

In the wake of all these changes fo 
lowed personal and national issues wi 
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The conflicts involved were noticed by 
other jurists who- termed them ‘“tinter- 
racial” or “intergentile’, The author of 
this book has for valid reasons explain- 
ed in his introduction termed it “inter- 
personal conflict”. 


No doubt, Indian jurists by now must 
have felt this conflict but it was for Bri- 
tish author to write a concise book witb 
precise enunciations of the conflicts that 
pervade the sub-continent now compro- 
mising three sovereign states, 

This book throws a good deal of light 
on areas of conflict where a lawyér or 
a Judge was required to search for a 
solution, 

The book is interesting, illuminating 
and intelligently written and has all the 
features.of a useful book such as con- 
tents, Table of Cases cited and a copious 
index are there, 

We have no doubt it will receive a 
good reception. from the pie profes- 
sion, B. D. B. 


CENTRE AND STATE POWERS UNDER 
INDIAN FEDERALISM: (FIRST EDI- 
TION 1981):— By Anirudh Prasad, 
M.A., LL.M. (Gold Medalist) with 
foreword by Justice D. A. Desai, 
Judge, Supreme Court of India, Pub- 
lished by Deep & Deep Publications, 
D-1/24, Rajouri Garden, New Delhi, 
Pages 308. Price Rs. 125)-. 
Centre-State relationship has become 

the most controversial subject in India 

today. The Constitution of India having 
been drawn in mid-twentieth Century 
presents a modified form of federation 
suitable to the special requirements of 
the Indian Society. But all the essential 
features of a federal polity are present. 


The distribution of powers between the 


iCentre and the State is the very core of 










In the present book the Author has 
ade an in-depth study of this most com- 
lex problem in the light of judicial 
ronouncements, It also deals with the 
le of the Supreme Court as an inter- 
reter of the constitutional provisions 
arding Cenire-State powers. The 
otes and references given at the end of 
ry chapter, as also Bibliography and 
dex are other special features which 
prove useful to the reader, Another 
tstanding feature of the book is that 
Author has given the views of some 
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State Governments on the subject. Un- 
doubtedly, the present is the scholarly 
book on this most controversial subject. 
The Book is published at the right time 
when a need for it was badly felt. It is 
an indispensable work for administra- 
tors, politicians, legislatures and equally 
useful to-the Bench and the Bar, students. 
of law and politics, teachers and journa- 
lists alike, V. C, D. 





“THE PATENTS AND TRADE MARKS 
CASES” VOL. 1 PART NOS, 1.& 2 
(JAN. AND FEB, 1981) (A MONTHLY 
JOURNAL OF THE LAWS OF TRADE 
MARKS, COPYRIGHTS, PATENTS 
AND DESIGNS) :— Editor-in-Chief, 
Anoop Singh, Advocate and Editor-in- 
charge D. K. Dhingra, Advocate, Pub- 
lishing on 26th of Every Month, from 

, 1525, G. T, Road, Miller Ganj Lud- 
hiana-8, Annual Subscription, Rupees 
182.00. (Rs. 16.00 per part). 


This journal is solely devoted to the 
law of Patents, Designs, Trade Marks 
and Copyrights, Judgments decided by 
the High Court and Trade Mark Registry 
are reported in the ‘monthly parts under 
review. Each Judgment is preceded by 
a precise Head-note bringing out vividly 
the law points decided in . each Case. 
This journal will prove useful to the Pa- 
tents and Trade Marks Practitioners, the 
Advocates and the business executives. 
B. R. K. 


“BANKING REGULATION ACT, 1949” 
3RD EDITION (1981) :— By R. B. 
Sethi, Advocate, Published by Delhi 
Law House, ‘Gokhale Market Delhi.: 
Pages xxxi plus 238. Price Rs. 45.00. 
On change of title in 1966, what was 


_ formerly known as the Banking Companies 


Act, 1949 is now the “Banking Regula- 


tion Act 1949”, It was amended, first in 


1968 and again in 1980 to bring about 
the nationalisation of all the major and 
important banks in our country. The 
raison d’etre for ‘the nationalisation 
was evidently to achieve the social con- 
trol of banks requiring them to perform 
certain functions for the welfare of the 
society, especially the weaker sections. 
In the present socio-economic structure 
therefore, the banks occupy a place of 
great importance as they are financing 
extensively plan projects, big and small 
in the industrial spheres as well as in 
agricultural fields, It is therefore of ut- 
most importance that the citizens must 
know the latest law on the subject, This 
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book is intended precisely to meet this 
need, 


The book contains the full text of the 
Banking Regulation Act 1949 (as amend- 
ed from time to time) with its five sche- 
dules, the Banking Companies (Acquisi- 
tion and’ Transfer of Undertakings) Acts 
(5 of. 1970) and (40 of 1980), The 
Nationalised ` Banks (Management and 
Miscellaneous Provisions) Schemes 1970, 
the Banking Service Commission (Re- 
peal) Act, 1978, the Banking Regulation 
(Co-operative Societies) Rules 1966 and 
the B - Regulation . (Companies) 
Rules, 1949. These are followed by three 
Appendices giving the text of (i) The 
industrial Disputes (Banking Companies) 
Decision Act 1955 (ii} Non-Banking Finan- 
cial’ Companies and Miscellaneous Non- 
Banking Companies (Advertisement) 

Rules, 1977, and (iii) The Bankers’ Books 
Evidence Act,’ 189], 


There can be no doubt at this 3rd 
edition of the book will receive the same 
popularity which it enjoyed in its earlier 
aces 

U, S, p 





DOMESTIC ENQUIRY, Zad Edition 1988. 
_ By Markmday Katju, Published by N. M. 
Tripathi (.) Ltd, Bombay. Pages | xxiii 
Plus 243 and priced at Rs. 58/-. T 


This is the Second Edition. of a well: re- 
ceived commentary brought out within five 
years of the First Edition. Whe book deals 
with procedural and substantive aspects of 
industrial disputes legislation, in’ depth. ‘The 
law as to Domestic Enquiry has undergone 
important changes since fhe book was first 
published. and. all ‘the. subsequent important 
decisions of the superior courts have been 
well digested. Domestic Enquiry is the very 
heart of industrial law and the learned author 
has ably and accurately. stated the law on. the 
subject in all its ramifications and 
Part -VIH of this dissertation deals with 
Model Documents and Forms.. Such - doct- 
ments and forms have to satisfy not only 
pure legalistic requirements. but also. to H in 
with -current trends and tones of Courts and 
authorities to some extent. The forms. col- 
lected bear up to this. requirement, Selection 
_of matter is qualitative; and particularly the 
precise, lucid and economical style com- 
mends itself to readers. The author deserves 
every praise for having made a complicated 
subject intelligible even to layman. We hope, 
this revised edition should prove highly. use- 
ful to labour practitioners, students of labous 
welfare and. personnel management courses, 
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employers and employees and Trade Union 
officials, labour es and consultants alike. 
AGH, 


LECTURES ON COMPANY ‘LAW ast’ 


Edn.) By Justice, S. M. Shab, Bar-at-law, 
- Former Judge, Bombay High Court and 

Senior Advocate, Supreme Court of India. 

Pablished by N. M. Tripathi Pvt. Ltd, 

Pp. 324-5564345. Price Rs. 50/- 

The book under review is a commentary of 


. long standing on the Company Law. The 


author has dealt with the subject on topical 
basis. The commentary is divided into vari- 
ous chapters based on topical heads like 
Memorandum of Association, Articles of As- 
sociation, Prospectus, Members, Shares, 
Directors, etc. etc. Of course, the sequence 
as obtained undér the Companies Act (1956) 
is maintained. Each chapter is divided 
under appropriate synopsis heads. 

The Indian Company Law derives its basis 
substantially from the English Law. A large- 
number of English authorities are considered 
and cited by the author for the purpose of 
developing and elaborating the . subject. 
Indian case law incorporated in the book is 
up to June 1980 and English case Jaw up to 
December 1979. Useful Appendices and the 
fext of the Companies Act (1956) are given 
at the end of the book. 

The book will prove useful. to students, 
lawyers and company executives. 


















D V.F. 


“PRESIDENTIAL GOVERNMENT OR 
PARLIAMENTARY DEMOCRACY” (ist 
_ Edition 1981): By Anirudh Prasad, M.A. 
LL.M. (Gold-Medalist) (With Foreword by 
Jestice V. R. Krishna Iyer) Published by 
Deep and Deep Publication, D-1/24, Ra- 
eae New Dellt, - Pages -156, Price 
ÀA- constitutional-political-controversy has 
been raging in the country on the issue 
to whether India should switch from 
Parliamentary System of Government . pat 
tesned on the Westminster model to a 


furnished all the relevant material on 
sidential Government and Parliamentary 
mocracy. ‘This question is not merely. 
concern of lawyers and legislators but also 
the. illiterate Indians whose life and r 
are vitally affected by the system of Go 
ment and the potential ‘for good | of evil 
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sromises. The book furnishes a considerable 
itock of facts marshalled systematically and 
sresented lucidly, so that the reader, lay oF 
egal, can grasp the implication of the topic 
inder discussion. The book contains mate- 
ial not ordinarily within the reach of un- 
nstructed people, even educated elite. It in- 
cludes even recondite material so that the 
reader Jay or legal can grasp the implications 
3f the topic under discussion and arrive at 
in independent judgment as to whether India 
ieeds Presidential Government or Parliamen- 
ary democracy. 

As observed by Justice V. R- Krishna 
lyer, Ex-Judge, Supreme Court of India in 
iis foreword “I must confess to have gained 
nore insight into the subject by reading the 
Jook than I possessed before and I com- 
nend it to an aware and alert public which 
ultimately must pronounce on the problem.” 
[his is, indeed, a handsome tribute, coming 
is it does from a jurist of international re- 
pulg l 

Miss S. M. Ali. 


POLITICAL CRISES AND POLLS IN 
‘INDIA, ist Published in 1980: By Dr. 
Nanak Chand Mehrotra, Head of the De- 
partment of Political Science, S. S. College, 
Shahjahanpur. Published by Deep & Deep 
Publications, Rajouri Garden, New. Delhi. 
Pages 152. Price Rs, 40/- — 


The author in this book paints the political 
picture of India during the Sixth and Seventh 
Loksabha elections with a rare insight in re 
gard to the election politics. The era chosen 
by the author is the best to study the politi- 
cal trend of the country as those were the 
days when political activities were at their 
peak. 

The book takes the reader through the 
circumstances leading to the formation and 
to the fall of the Janata Party. According to 
the Author the Janata Party took its birth 
as an election arrangement, a patched up 
compromise to win the elections and to avoid 
the opposition votes. The book throws con- 
siderable light on the controversy resulting 
from the dissolution of the Sixth Loksabha. 

Attempt has been made by the Author to 

itically evaluate the election politics, parti- 
ularly, the election tactics played in Indis 

the various parties, behaviour of Electo- 
te etc. The book also gives a comparative 
of poll verdicts since 1952. 
The book will be of great help to students 
political science, politicians and genesal 
ders interested in politics. 
V.V.G. 
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“JUSTICE AND REYOND”: ist Edition 
1980: By V. Krishna Iyer, Judge, Supreme 
Court of India (with foreword by Justice 
O. Chinnappa Reddy) Published by Deep 
and Deep Publications, Rajouri Garden, 
New Delhi, Pages 256. 

Justice Krishna fyer, the author of ‘this 
book has all along been a Crusader for the 
advancement of the Weaker Sections of our 
society and for the cause of securing justice 
for the Common man. Even though he has, 
occasionally, been criticised by some our re- 
nowned jurists for his bombastic language, 
none of his critics has ever doubted the since- 
rity of his views, his profound love of his 
fellowmen and his ardent zealfor securing to 
our masses, economic and social freedoms in 
addition to -political freedom. , 

The book comprises fourteen ifiluminating 
articles written in a sparkling style on a wide- 
ranging variety of issues. As expressed by 
the author himself ‘they relate, to the legal 
system, Indian Law men and to personalities 
and problems which are either jural or 
cultural, relevant only because they have 
moulded my mind and thought as a lawyer”. 
He has fearlessly exposed the weaknesses of 
our Justice System, our Executive and legisla- 
tive machinery and has advocated reforms so 


‘that the judicial process may lead to social 


justice. In this respect the articles bearing 
the captions “Quo Vadis Indian Justicing ?” 
and “Restructuring justice; Some Basic Postu- 
lates”, deserve special mention. The author 
has made an impassioned appeal to the 
Bench and the Bar in the Country to save 
the litigating community by humanising pro- 
cessual law, simplifying and streamlining it 
and freshening it up with modern technology. 
He has deplored the present “pathology of 
noisy parliamentary do-nothings, paper-logged 
governmental non-performance and solemn 
Administration of Injustice — all according 
to law”, and has warned that all this “would 
blow as Future Shock, unless a Human 
Tomorrow is midwived in time”. - 

It is, indeed, the most fascinating book 
and an invaluable contribution to our legal 
literature. U.S.D. 





“COMMENTARY ON THE CONSERVA- 
TION OF FOREIGN EXCHANGE AND 
PREVENTION OF SMUGGLING AC- 
- TIVITIES ACT, 1974: First Edn. (1981), 
By A. B. Gandhi, Bar-at-law, Advocate, 
Published by Milan Law Publishers, Nav- 
fjivan, Bombay, Pages xviii plus 176, 
It will be recalled fhat on 17-9-1974 the 
President had promulgated an Ordinance 
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known as the Maintenance: of Internal Secu- 
rity (Amendment) Ordinance 1974 empower- 
ing the detaining authority to detain any per- 
son (including a foreigner) with a view to 
prevent him from acting in any manner pre- 
judicial to the Conservation of Foreign Ex- 
change or with a view to prevent him from 
smuggling goods or abetting other persons to 
smuggle goods, or dealing in smuggled goods. 
This Ordinance was subsequently replaced by 
the Conservation of Foreign Exchange and 


Prevention of Smuggling Activities Act (52 of 


° 1974). This Act has since been amended by 
Acts 35 of 1975, 20 of 1976 and 90 of 1976. 


After outlining the historical background 
of the Act in the introductory chapter the 
book provides an upto date text (amended 
up to March 1981} of each section of the Act 

with. comprehensive ‘commentaries bringing 
out profusely the case law on the various 
-aspects involved in the administration of the 
Act. The commentary on Section 3 of the 
Act, which is the main provision dealing 
with the powers of the Central and State 
Govts. to order: detention, covers about: fifty 
pages- explaining in detail the object of the 
provision, the authorities who can pass the 
order of detention, the grounds for deten- 
tion, the concept of subjective satisfaction of 
the authority etc. The book also contains the 
text of the Govt. of Maharashtra Notifica- 
tions signed under S. 5 of the COFEPOSA 
Act, the first one, specifying the Central and 
Districts prisons in the State for imprisoning 
the detenus under the Act and the second 
one giving the text of the Conservation of 
Foreign. Exchange and Prevention of Smuggl- 
ing Activities (Maharashtra Condition of De- 
tention) Order, 1974. The book also contains 
the full text of the relevant amendment Acts, 
a brief Index and the Table of cases to 
facilitate ready reference. - 


‘The -author has already published com- 
mentaries on several Central Acts (such as the 
Customs Act, 1962, the Foreign Exchange 
Regulation Act, 1972- etc.) which had been 
well received and the present book also will, 
= doubt, be found quite useful to the Bench 

d the Bav, USD. - 
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KEY TO LAW OF PROMISSORY NOTES: 
“(ist Edition 1981); By B. T. Upadhyay; 
published by Legal Need, Todoro; Pages vii 
+132, Price Rs. 30/-. 


The book under review is Written on a’ 
subject-matter of wide application. It is 
divided into different chapters dealing with 
different facets of the law relating to Promis- 
sory Notes. Under different chapters, the 
law has been discussed under suitable head- 
ings viz. — Essentials of Promissory Notes; 
Contents of Promissory Notes; Forms -of 
Promissory Notes, and it is also distinguished 
from different documents like Agreement, 
Bond, Cheque etc. The author has relied on 
recent Case Law for enunciating different 
principles of law; and in number of cases 
he has given relevant facts of the case and 
analysed the legal principles emerging from 
them. ` 
- The Negotiable Instruments Act being the 
basis of this book; the entire text of the Act - 
is given in this book, with other allied Acts 
such as Stamp Act, Bankers’ Books Evidence 
Act, Interest Act. The chapter namely con- 
cise referencer is the special feature of this 


‘book, 


We believe that the book will be useful to. 
the members of the Bench and Bar and it 
will also cater the needs of Banks, Shop and 
Mercantile Community and also common 
men to whom this subject touches. 

V.N.P. 


HOW TO SAVE INCOME-TAX ON 
BLACK MONEY BY SPECIAL BEARER 
BONDS, (1981 Edition): By Shree Ram 
Niwas Lakhotia, Advocate and Tax Con 
sultant, Editor-in-Chief “Tax Saver”, Pub- 
lished by Asha Publishing House, 1-A Love 
Lock Place,. Calcutta; Pages xi + 68; Price 
Rs, 25.00. 

This book is written mainly for the benefit 
of the tax payer. It lucidly projects the 
several immunities and special : tax 
sions available to the subscribers of the Bearer 
Bonds under various. tax laws. Whe book is 
extremely useful to tax practitioners and 
payers, who will get ready answers to thei 
possible questions as ii by the eminen 
author SSG. 













Raghunath Das and S. €.  Mahapat 
published by Orissa Lawyers’ 
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‘By: : Dr. Virendra Kumar, ‘Professor, of Laws, Punjab” “University, Chandigarh i ages 


| “The heart: of' ‘the: imatter”? identified,” by 
ttio- ‘majority ‘court iñ‘ Minerva’ Mills Ltd. `v. 
g Union ‘of India(1), albeit iypothetically(1-A), 
is, “whether directive ‘principles’ of State 
Policy: contained ‘in’ Part IV can’ have primacy 
over the fundamental ‘tights “ conferred “by 
Part II of the _Constitution”(2). This iden- 
tification ` seems ‘to emerge’. ‘from the Court’s 


“appreciation that ‘the, “42nd Amendment ‘by . 


"its Section 4 ‘subordinates | the | fundamental 


tights. ‘conferred. by Arts. 14. and 19 ‘to. ‘the 
‘directive principles”(3). . It iS; assumed | here 
by:the Court that whatever, is. true , of the 
‘effect of . the directives by virtue, Of | the im- 
‘pugned amendment on, Aris. 14. and 19, 
would . also” be, true in respect of ‘all funda- 
mental a in E inp seni eee for 


t 


t. ae 


L AIR” 1980 Se TETT De Chandra. 
chud, C.J. (for himself"and on behalf 

of Gupta, Untwalia ‘and Kailasam, JJ., 

| Bhagwati, J. dissenting). ’ (Hereinafter 
simply | cited as Minerva Milis}. ` 


Yoj o TARI Re et eel 
1-A. In Minerva. Milis, the- question- of 
~ constitutional validity of.. the amend- 
a . ment made :in Article 31-C arose 
.., neither on‘ the writ petitions: nor onthe 
.. counter-affidavits, and as. Bhagwati, J. 
(dissenting) puts. it, “it ‘was. wholly 
:. academic: and. superfluous ‘to idecide it’, 
(para 83 at p. 1814). In our. submission, 


hypothetical considerations of the 
+, issues by the Court takes jt.. ‘out of its 
jurisdiction. eer’ 


Minerva Mills’ ‘para’ “45 ‘at’ P. 1803 (Em- 
phasis #dded) ‘“EVéety other’ ‘considera- 
tion and all other‘ contentions: are ‘in 
the nature of byproducts-‘of | (this) 
~. central theme -of the case,” ‘so: said:-the 

© Court specifically; ibid? Likewise,.the 
© © Court asked: again -whether “itis. per- 
© to missible to: the Parliament to‘so amend 
-the Constitution “as to’ give a position 
of precedence to directive principles 
over fundamental “` Tights.” ia, para ‘46 


at p. 1803. ots 
spe 
"3. Id, para 45'at p. i803. (Eiophasis “add- 
ces, * ed). Dae Re, ae mers 


a Me. This Taine oats . T not. ' correct 


altogether, see infra. 
1981 AIR Jour./8 IX 


that “the : Indian: Constitution Lig founded on 
“the bedrock..of the, balance} between, Parts III 
and ‘IV"@), | and that: “to give. , absolute 


.primacy..:to ,one .over .the,,other: is to ee 
the, harmony, of the Constitution ....:,..@ 


. Be it noted, the primacy) clause is. Son 
tively qualified by “absolute”, signifying thaf 
it is not, the primacy ,. _ simpliciter which 


would, -disturb. the envisaged balance. balance.. How- 
“ever, it. is: a pity that (to borrow the phrase of 
,Bhagwäti,, J.) through ;“high. powered adyo- 
„cacy”, in our submission ` ‘as distinguished 
from” ‘enlightened advocacy’ : "the majority 


“court is’ led (rather ‘misled),, to.an adventure. 


': Consider the impact of Palkhivala’ 8 P ady; 
‘al unfolding. of his e 3 


He begins by ‘stating ‘that ' constitiition 
, makers contemplated harmony ` and balance 
between Parts Til. and IV: . Both" parts are 
“meant ‘to supplement each’ other”. Manda- 
tory ends of’ the Government as envisaged 
‘in’ Part IV‘ could’ be achieved only through 
' Permissible : means set out ‘in Part IG `` 


PE “oc second Amendment destroys this 
| harmony between Parts 11 and IV by mak- 
.ing Fundamental Rights, subget vid] to Di- 


-Tective Principles. > i va 


“From this ‘rather. innocent tend the- Couri 
is ushéred “intó a phobia’ through the repeat 
-éd hammering of =popular: cliches such’ as 
. authoritarian”, “totalitarian? (7) - p ws 


ii Forty-second’ Amendment” f Article 31- 
-interjects a` “totalitarian” ‘thethod.. It: ‘cone 
‘fers’ “an unrestricted! licence on the, legisla- 


“turé ‘and, the’ executive” both at the Centre 
‘and ‘the! States’ to’ destroy“ : democracy ‘and 


“establish ` authoritarian régime”; ‘because “the 
‘ Brotettion-'‘of’ the “amended*- -article- ‘will’ "be 
-available:to -.eyery degislative action and 
every governmental action purports, to be 
elated, directly, or. indirectly. to some_ direc 
tive principle’ of Staté “Policy”. Again,- Forty- 
second Amendment of Article. 31-C |,'denies 
to the people the blessings ‘of a. frée. demo- 
cracy and ‘lays ' down’ ‘th “foundation for the 
cteation of an authorit ian State”, because 
the’ ‘Tight to. equillity ‘guaranteed’ ‘by! Art. 14 


8 Idy para 61. at 1806. Utalics: supplied). 
6. Ibid. o to. ae j s1 pis 
7. Id., paras 31, 33 atp 1800, 
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“is the very foundation of a republican 
form of Government and is by itself a basic 
feature of the Constitution.” 


In this backdrop, it is concluded(8) : 
“Amendment has robbed the fundamental 
tights of their supremacy and made” 


subordinate to the directive Benepe: of 
State Policy PE T a 


Having deliberately determined thus, the 
Court’s - implied approval is sought about it 
while reformulating issue for its mean COn» 
sideration(9} : 


“Whether the provisions of the’ Forty. 
second Amendment of ` the 
which deptived the Fundamental Rights of 
their Supremacy and, inter alia, made“them 


‘subordinate to the directive principles of 
State Policy are ultra vires the amending 
power of Parliament?” 
Satirically stated, the whole burden of Pal- 
khivala’s argument is that the amendment of 
Article 31-C makes the Constitution. “stand 
on its head instead of its legs”(10). i 
Recapitulating in retrospect, it may be 
said that the Court began with the premise 
of harmony and . balance between the . Di- 
Tective Priciples and Fundamental Rights, 
and wanted to know whether either of them 
could have primacy over the other. Gradu- 
ally, however, it drifted from that position 
and moved towards an entirely different 
presumed premise of supremacy of Funda- 
mental Rights over Directive Principles, for 
which there exists no support in the consti- 
tutional law, either expressly or impliedly({11). 


. This shift, we discern, corresponds to the 
metamorphosis in the stand of the majority 
court from “the fundamental importance of 
the freedom of the individual” (12) to the ne- 
cessity of preserving those very “freedoms” 
themselves “at all costs”, even when “Gov- 
ernment’s purposes are beneficial’(13). In 
our respectful submission, there is a gubtle 
difference between the preservation of the 


8. Id, para 33 at p. 1800 (Emphasis add- 


9. Id., para 41 at.p. 1802 (Emphasis add- 


ed). | 
Id., para 118 at p 1851. 
Bhagwati, J. (dissenting) fn Minerva 
` Mills, para 118 at p. 1851, has stated 
< Tightly that placing of fundamental 
rights over directive principles is “a 
position not supported at all by .the 
history of their enactment as also by 
the constitutional scheme.” 


Id., para 12 at p. 1796. 
Id.,-para 68 at p. 1809. a 


18. 
i. 


43. 


them because freedoms of the individual 


Constitution i 


17. 
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fundamental importance of the individual 
freedoms on the one hand, and preserving 
those very freedoms on the other. In their 
operational context, the former leads to the 
dynamic notion of ‘balance and harmony’, 
can be 
amended, but “not amended out of exist- 
ence”(14); whereas, in: the latter case,. the 
emphasis on preserving those freedoms abso- 


lutely leads to the notion of static standstill, 


which defies all amendments, 


Maintaining harmony and balance be- 
tween the competing claims of the individual 
on the one side and that of the society as a 
whole on the other is an ongoing process. 
When it falls for determination of the Court 
whether that balance and harmony is dis- 
turbed, the question is to be examined 
de novo in each case in the light of: the 
totality of its context. Certainly, it is not to 
be answered in abstraction or hypothetically 
without even a reference to the provisions of 
the impugned legislation. In Minerva Mills, 
the majority court did say that “(t)he com- 
peting claims of Parts ITI and IV constitute 
the pivotal point of the case"(15), but pro- 
ceeded to answer the problem almost aca- 
demically. Objection was raised -to this 
process; it was overruled, in our submission, 
neither on the reason of authority, nor on 
the authority of reason(16). Be that as it 
may, the problem of harmony and balance we 
now examine particularly in the light of 
Articles 14 and 19 of Part HI, which were to 
give way under the impugned Amendment to 
laws passed in order to effectuate the, policy 
of the State towards securing all or any of 
the directives; 


O aie 14: Equality must Erode In- 
equalities 

It is an extremely apt description that our 
Constitution is “first and foremost a social 


document,” (17) and even the majority Court 


in Minerva Mills has conceded to this under- 
standing.(18) In this social context, funda- 
mental right to equality is guaranteed to in- 
dividuals, not merely. as individuals but, more 
as members of socieiy. The capacity of all 
the members of the society to enjoy like 


14. Id., para 12 at p. 1796. 
15. Id., para 45 at p. 1803. 
16. See, id., paras 42, 43, 44 at pp. 1802- — 
1803. 

Granville Austain, The Indian Constitu- 
tion: Corner Stone of a Nation, at 
p. 50. 


.18. Para 47 at p. 1803. 
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rights thus becomes relevant.(19) Since, 
against the infinitesimal number of privileged 
persons, millions of our men are not yet free 
from the abject poverty, preventing them 
from fulfilling their best through the enjoy- 
ment of such rights, there arises a conflict. 
Mr. Justice Bhagwati puts this predicament 
yery perceptively by stating that “the liberty 
of the few is in conflict with the liberty of 
the many.”(20) The Siate’s initiative and 
action to minimise this conflict through the 
implementation of directives, therefore, need 
not be taken to mean destroying the right to 
equality when the privileged few are made 
to yield to share for the benefit of many. It 
is only through restructuring the material 
conditions of our millions poor that “the 
pre-condition of fundamental liberties for all 
may be secured.”(21) Indeed, there is direct 
functional nexus between the individual 
liberty and the shape and form of social and 
economic structure of the society. “Can there 
be any individual liberty at all for the large 
masses of people who. are suffering from 
want and privation and who are cheated out 
of their individual right by the exploitative 
economic system ?”(22) 


When the Forty-second Amendment was 
on the anvil, we observed that the stress on 
formal equality hitherto had led to grave 
social inequality.(23) Bhagwati, J., combin- 


19. Bhagwati, J. (dissenting) very per- 
tinently observes that undoubtedly the 
intention of the Constitution makers 
was that the Fundamental Rights 
should operate within the socio-eco- 
nomic structure envisaged by the 
Directive Principles, for then only 
would those rights becomes exercisable 
by all, id., para 118 at p. 1851. 

Id., para 113 at pp. 1846-1847. 

Id., para 109 at p. 1843. 

Per Bhagwati, J. (dissenting), id., para- 

graph 113 at p. 1847. His Lordship 

sought the correlation between the 
fundamental rights and the directive 
principles in the light of our “freedom 
struggle,” see, id., paras 109-111,. at 

pp, 1842-1845. 

23. See author’s paper, “The Institution of 
Property and the Proposed Forty- 
fourth Amendment of the Constitu- 
tion,” Punjab University Law Review, 
Vol. XXVI (1976). This paper was 
presented at the Inter-disciplinary 
Seminar on Forty-fourth Constitutional 
Amendment Bill, organised under the 
aegis of the Department of Law, Pun- 
jab University, Chandigarh on 15th 
Oct, 1976. 
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appreciation’ with 
‘emotional awareness’ 
Indians, views “the principle of equality be- 
fore the law in its total magnitude and C’ 2en- 
sion.”(24) To him, “the equality clause in 
the Constitution does not speak of mere 


of India and the . 


oa; 


formal equality before the law but embodies © 


the concept of real and substantive equality 
which strikes at inequalities arising on ac- 
count of vast social and economic differen- 
tials... 2» (25) Even on the doctrinaire 
view, the principle of “equality before the 
law” has been made operative only by qualify- 
ing that ‘like should be treated alike.’ This 
only means, we emphasise, that for its very 
operation, the principle of equality pre- 
supposes the existence of ‘likes’. The amend- 
ment of Article 31-C was designed, really, to 
fulfil this pre-condition of procuring ‘likes’. 
Impugned amendment, thus, is not destruc- 
tive, but positively constructive, of the prin-« 
ciple of equality. Its purpose is not to fe- 
sort to class legislation, but even to obviate 
the necessity of classification.(26) 


(ii) Article 19: Freedoms must Feed Social 
Conscience 


The very scheme of Article 19 testifies that 
fundamental freedoms of the individuals are 
to operate under social constraint, emphasis- 
ing that in the societal context no freedoms 
However, it so happened 
that, owing to the scant regard to the mes- 
sage of Clauses (2) to (6) of Article 19, the 
freedoms delineated therein came to be de- 
scribed as “transcendental”, “sacrosanct”, 
“inalienable”, “primordial”, and the like.(27) 


24. Minerva Mills, para 117 at p. 1850. 
25. Ibid. 


26. CË. per majority: ™... ... ... The pur- 
pose of withdrawing the protection of 
Article 14, therefore, can only be to 
acquire the power to enact class legisla« 
tion.” id., para 66 at p. 1808. Again: 
“If the discipline of Article 14 is with- 
drawn ... .. .. (this will enable) the 
legislature to pick and choose favoured 
areas and favoured classes for prefer- 
ential treatment.” Id. para 68 af 
p. 1809. Finally: “Since the amend- 
ment to Article 31-C was unquestion- 
ably made with a view to empowering 
the legislature to pass laws of a parti- 
cular description even if those laws 


violate the discipline of Articles 14 


and 19, it seems to us impossible to 
hold” the constitutionality, id., para 70 
at p. 1809. 


= 27. See, id. para 60 at p. 1806. 
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This, in turn, eventually resulted in divorcing 
the fundamental freedoms from the social 
purposes envisaged in the directives of 
Part IV of the Constitution.(28) 


To rectify judicial deviations, corrections 
were supplied, seldom by the summit 
court,(29) but often, and more assuringly, by 
the Legislature through the amending pro- 
cesses of the Constitution in the exercise of 
constituent powers. To take the latest instance 
of the former, we may profitably quote what 
Bhagwati, J., in Minerva Mills has found on 
the scrutiny of two recent Supreme Court 
decisions.(30) He observes that “for the purt- 


san 28 See State of Madras v. Champakam 


Dorairajan, 1951 SCR 525 : AIR 1951 
SC 226, holding that, because funda- 
mental rights are made enforceable in 
a Court of law and directive principles 
are not, “the Directive Principles have 
to conform to and run as subsidiary 
to the Chapter on Fundamental 
Rights.” Similarly, in Hanif Quaresh 
v, State of Bihar, 1959 SCR 629: AIR 
1958 SC 731, it was beld that “the 
Directive Principles cannot override 
ws ses s.. Categorical restriction imposed 
on the legislative power of the State” 
by Article 13 (2). 
The view in Champakam, supra 
Note 28, was recanted by the Supreme 
Court in Re Kerala Education Bill, 
1959 SCR 995: AIR 1958 SC 956, 
by introducing a qualification: “Never- 
theless in determining the scope and 
ambit of the fundamental rights: relied 
on by.or on behalf of any person as 
body, the Court may not entirely 
ignore these Directive Principles of 
State Policy laid down in Part IV of 
the Constitution but should adopt the 
principle of harmonious . construction 
and should attempt to give effect to 
both as much as possible.” In State of 
Bihar v. Kameshwar Singh, 1952 SCR 
889 : AIR 1952 SC 252, Supreme 
Court relied on the directives contain- 
- ‘ed in Article 39 in arriving at its deci- 
sion that the purpose for which the 
Bihar Zamindari Abolition legislation 
had been passed was a public purpose. 
The principle accepted by the Court 
was that if a purpose is one falling 
within the Directive Principles, it 
would definitely be a public purpose. 
Viz, Pathumma v. State: of Kerala, 
(1978) 2 SCR 537 : AIR 1978 SC 771 
per Fazal Ali, J., holding that one of 
the tests laid down by the Court is 


29. 
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pose of determining the reasonableness of the 
restriction imposed on Fundamental Rights, 
the Court may legitimately take into account 
the Directive Principles and where executive 
action is taken or legislation enacted for the 
purpose of giving effect to a Directive Prin- 
ciple, the restriction imposed by it on a 
fundamental right may be a to be 
reasonable.(31) 


On the doctrine of implied powers, “there 


is ample authority in the Constitution itself, 


namely, in the Directive Principles ‘to permit’ 
(the) Parliament to make legislation, although 
it will not be specifically by the provisions 
contained : in the part on Fundamental 
Rights.” This is what we were told categori- 
cally' almost three decades ago by one of the 
chief architects of our Constitution, Dr. 
Ambedkar. (32) Unfortunately, . under the 
misconception of the doctrine of implied 
limitations, our judiciary seemed to be re- 
luctant (and that has not yet abated) to re- 
cognise the implied power of the Parliament 
to import public purposes of Part IV as per- 
mitted restrictions on Part IN. Naturally, 
therefore, to enable the State to overcome 
certain legal impediments for implementing 
immediately at least some of the, directives 
relating to impending agrarian reforms, re- 
sort was often made to amend the Constitu- 
tion. To by-pass the impasse of property 
rights, reference may be made to the First, 
Fourth, Seventeenth, Twenty-fourth, Twenty- 
ninth, Fortieth, and, finally, Forty-fourth Am- 
endments of the Constitution. The impugned 
Forty-second Amendment in Minerva Mills, 
so far as it relates to Article 31-C, merely 
extends the already established course. It 
enables the State to abide by the mandate of 





that in. judging the reasonableness of 

the restrictions imposed by Cl. (5) of 

Article 19, the Court has to bear in 

~ ' mind the Directive Principles of State 

5 Policy; Kasturi Lal Lakshmi Reddy v. 

l ‘State of J. & K., (W. P. Nos. 481-482 

: of 1979, delivered by Supreme Court 

"“ . on May 9,-1980 : (reported in AIR 

- ` 4980 SC 1992)), holding that if any 

executive action is taken by the Gov- 

ernment, whether in pursuance of law 

or otherwise, for giving effect to a 

Directive Principle, the yardstick for 

` determining both reasonableness and 

“public interest is to be found in the 
Directive Principles. 


31. Minerva Mills, para 117 at p. 1949. 


32. While intervening during the discussion 
on the Constitution (First Amendment) 
Bill in the Lok Sabha on May 18, 1951. 
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article, which commands it to make directive 
Principles fundamental in the governance of 
the country by applying them in making laws. 


Minerva Mills’ majority Court has viewed. 


the amendment of Article 31-C as disturbing. 
the balance and harmony of the Constitution. 
This argument suffers from two infirmities. 
One is that, fulfilling the: obligation which is 
commanded by the Constitution itself cannot 
be held as upsetting the harmony and balance 
of the Constitution. Secondly, the Court 
seems to think of balancing only in terms of 
the traditional scale which weighs, say, five 
kilos of weight with like weight — a scale 
which is all right for an affluent, society 
where there is no dearth of ‘likes’ to be 
ireated ‘alike’. Whereas in a society soaked 
with inequalities, balancing between funda- 
mental rights and -directive principles has to 
be thought in terms of our “commitment to 
social revolution”, else: both would cease to 
be “the core of commitment’, or “the ‘con 
science of the Constitution.”(33). | 


33. Quoting Granville Austin’s observa- 
tions approvingly, the majority Court 
in Minerva Mills observes: “The 
significance of the perception that 
Parts IH and IV together constitute 
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Thinking of balancing in a scale other than 


the traditional one may sound strange or even © 


illogical. But, our scale of. compensation 
envisaged. under the repealed Article -31 is 
one. such ,current instance... Through this 
scale, for the abolition of zimindari- system, 


for example, it may, be justified in certain 
cases, say, to give. nothing in return for 
taking something substantial(34) The func- 
tionality. of this approach may be explained 
by stating that justness is not the same. thing 
as logical consistency. Mind you! this ap- 
proach is not without parallel in the western 
jareorudontial: thought. Aren’t we wedded 
there to the principle of absolute liability, 
which is contrary to the logical principle of 
no liability where there is no fault? 


the core of commitment to social re- 
volution and they, together; are the 

_ ‘conscience of the Constitution is to be 
traced to a ‘deep understanding of the 
scheme of the Indian Constitution.” ‘Ad, 
para 61 at p. 1806. 


34. See author’s paper, “Jurisprudence of 
Ownership and Socialism,” The Indian 

- Journal of Comparative Law, Vol. 1:1 
(1978). 
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By :— M. P. Acharya, Advocate, Bhopal (M. P.) 


The ‘scribe had been to Gwalior on 6-9- 
1979 to attend a case in High Court Bench 
there. In the morning at about 10.30 A.M. 
when Jayanti Janta left Gwalior towards 
Delhi, it was noticed that waste material of 
Dining Car dishes which .was thrown by the 
Dining Car servants by the side of rails was 
being shared by children of the age group of 
5-10 years besides 4 adulis. .The scene. struck 
the writer and, he immediately recollected the 
utopian propaganda being made by our poli- 
tical bosses for the last more than 30 years 
in respect of socialistic pattern of society. 
This also at once carried the attention of the 
writer to those millions of Indians who are 
daily wage earners and earn Rs. 5/- per day 
or so by sweat of their. labour. Not only 

' this, there are millions in India who- even do 
not get this much to feed their belly. Millions 
are those manual labourers who are busy 
with their jobs from the sun-rise to sun-set 
to earn their livelihood.’ Eighty five per cent 
of our population is unaware of its rights, 
but has to perform duties to enable it to earn 


+ 


livelihood. In this state of affiairs of our 


society only a handful of persons are away 
from this kind of plight and have a little 
interest in the socio-economic development of 
our country. 


Our Constitution envisages in its preamble 
to our countrymen in the following words:— 
“We the people of India having solemnly re- 
solved. to constitute India into a sovereign 
democratic republic and to secure to all its 
citizens -— Justice, social, economic and 
political etc. etc.” There are three organs, 
provided for the fulfilment of the objectives 
set out in our Constitution. One is executive, 
the other legislature and the third is judi- 
ciary. The function of the legislature is to 
enact laws aimed at greatest good of greatest 
number. To implement these laws is the 
function of the executive. The third organ 
is equally important which has been confer- 
red the powers to administer justice against 
tyrant implementation of the laws by the ex- 
ecutive and/or wrongful assumption of the 
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powers violative of the provisions of the Con- 
stitution. The question is whether we have 
been :able to secure justice in its right sense 
to our citizens even after 32 years of our 
hard-won independence? The reply, with 
regret, is firm No. 


In a country where labour of several mil- 
lions is undervalued, several millions are daily 
in search for jobs and equally good number 
of our countrymen are busy from sun-rise to 
sun-set in hunt for their livelihood, can it be 
expected that this quite a substantial portion 
of our population can think of knocking at the 
doors of justice at the cost of and/or after 
sacrificing their daily wage and/or their hunt 
‘for securing work. 70% of our countrymen 
are still ignorant and`the law proceeds with 
the assumption that everyone knows it. That 
besides, our system of judicial administration 
is equally costly, delaying and above all very 
uncertain. It needs no mention that in law 
Courts very often good cases are lost and 
weak cases triumph. This is mainly due to 
self-made rules of appreciation of evidence 
giving wide discretion to judiciary. This may 
be unavoidable but still then the question re- 
mains whether in such an uncertain atmos- 
phere of our judicial system, can it be said 
that we have succeeded in stepping further 
towards fulfilment of the aims and objects 
enshrined in our Constitution for the weil- 
being of our people? Claims made by our 
political bosses that the country has definitely 
made progress during post-independence era 
are not hollow but it is no secret that gulf 
between “Haves” and “Have-nots” has widen- 
ed beyond all proportion. 


- This is the main reason why law Courts do 
not enjoy desired popularity among the 
masses. Hardly five per cent of our popula- 
tion is concerned with law Courts. Out of 
this population percentage there are habitual 
offenders who claim roughly half. Then in 
the remaining there is quite a good per- 
centage who are dragged in the Court of law 
against their wishes, possibly because ‘they 
are averse to going to the Courts with a 


view to save time, expenses and hardship. 


Then it is also an open secret that people 
with means are able to carry the litigation .to 
further their ends. It is in these circum- 
stances that we have to critically examine our 
system of judicial administration. Nothing 
tangible has been done on this score to im- 
prove the state of affairs. Whenever atten- 
lion has been paid in this direction it has 
only centred round disposal, least caring for 
the quality in the administration of justice. 


Recent trends in our policy to administer 


Justice are, however, highly welcome, In it l 


Creation of more High Court Benches 


A. I. R. 


decentralization of judicial power is really a 
welcome step. For achieving this in M. P. 
at least at all the District head-quarters Courts 
of District Judges have been established. The 
main object beind this is to make available 
justice to the citizens at cheap rates, con- 
veniently and without delay. If this be the true 
spirit behind establishment of District Courts at 
District places then the same principle would 
apply in the case of High Court Benches. 
The reason is that in its quest for early dis- 
posal and quick justice to the citizens, the 
legislature have amended provisions of various 
laws including those relating to procedure 
thereby attaching finality to the orders passed 
by the subordinate Courts affecting substantial 
Tights of the citizens. Although powers of revi- 
sion with the High Court do exist, but the 
same have also been restricted to a great ex- 
tent, thereby allowing citizens to depend on 
the mercy of subordinate judiciary. That apart, 
High Court Benches are far away looking to 
the dimensions of our States, making it practi- 
cally difficut if not impossible to approach 
the jurisdiction of High Courts. Besides it 
is costly, time consuming and very in- 


‘convenient for the citizens to pursue their 


cases in High Courts, the same being far away 
from their places of abode. It is not meant 
that High Court Benches should also be 
established on the pattern of District Courts, 
but at least there should be rational provi- 
sions for establishment of High, Court 
Benches to accomplish the declared policy of 
the State to make available justice to the 
citizens at cheap rates, quickly and with con- 
venience. It cannot legitimately be said that 
creating High Court Benches would be 
against the law commission report and would 
also be in derogation of the decisions arrived 
at in Chief Justices’ Conference. It is further 
said by the opponents of the demand for 
opening High Court Benches that this would 
lower the standard and would create difficul- 
ties in administration. In a Democratic set- 
up, policies are decided on the basis of com- 
parative merits and demerits. If the de- 
mand for creating High Court Benches ia 
looked at from the present policy of the 
State to make available justice to the citizens 
at cheap rates, speedily and with convenience 
to all quarters, then the other side of the pic- 
ture cannot come in the way because it has 
great merits in it and can make the declared 
policy of the State fruitful by providing con- 
venient avenues for securing justice. 

Efforts are on for arousing public opinion 
throughout the country in support of this 
demand. There -is a good response from 
responsible sections of the public to this 


justified demands. Much however remains 
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to be done to make the common man know 
about this just demand and gain his support. 
As said above our common man is all the 
time busy in earning his livelihood and it is 
with his consistent efforts round the clock that 
he is able to make the two ends meet. In this 
State of affairs prevalent in our society can 
it be anticipated that a common man would 
understand and realise the usefulness of the 
High Court Benches being established at con- 
venient places unless he is made to realise 
that this demand is in the larger interest of 
the community and everyone from the com- 
munity is likely to be benefited in case this 
demand is fulfilled. The task is thus with 
all of us to put in efforts in right earnest to 
educate the masses about the utility of the 
judiciary, the importance of the High Court 
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and merits involved in the demand to have 
more High Court Benches. This is one 
aspect. The other aspect is why should the 
State await agitations, Dharnas in support of 
just demands particularly when in the pre- 
amble to the Constitution as also in other 
provisions of the Constitution citizens are 
guaranteed the right to approach doors of 
justice. It will be unfortunate if it is said 
that High Courts exist and the citizens are 
free'to approach unless looking to our social 
and -economic conditions High Court Benches 
are created at places convenient to enable 
citizens to approach the same thereby mini- 
mising costs of litigation and ensuring quick 
and impartial justice besides being in fulfil- 
ment of.the aims and objects enshrined in 
the Constitution. 





"THE BAR AND THE BENCH” 
By: S. N. Gupta, Advocate, Honorary Chief Editor, 
The Commercial Law Gazette, Delhi. 


Whether the tiile of the article should be 
The Bar and the Bench or The Bench and 
the Bar is in itself a difficult question as 
practically speaking there is no difference 
between the two. Whether: a person is a 
member of the Bench or is.a member of the 
Bar he comes from the same category of 
persons namely, the law graduates who opt 
to work for the legal side. “Sometimes in 
the beginning when a law graduate comes 
out from the university he joins service, as 
a Sub-Judge or as a city Munsif only be- 
cause he feels that it may be difficult - for 
him to be successful in the profession and 
such persons who start: career as a Sub- 
Judge, while passing through different chan- 
nels and stages of judiciary come to occupy 
highest seats at the apex of the judiciary 
and otherwise. Similarly, many of the per- 
sons who join as Judges, leave the service 
and join the profession as they find that 
they cannot do full justice to their capabi- 
lity while functioning as a Judge. In many 
cases Judges are taken from the lawyers and 
thus wherever you may go, whichever State 
you may: travel, you will come across per- 
sons who were sometimes members of the 
Bar and are now the members of the Bench, 
or who sometimes were the members- of the 
Bench are now the members of the Bar and 
besides this you will come across persons 
who are not satisfied as members of the 
‘Bar and want to join service and persons 
who are not satisfied as. Judges and want to 


join practice. This being the state of affairs, 
one can simply say that they are two sides 
of the same coin or they belong to the same 
noble profession and it is all a difference in 
degree and not in kind and in fact there is 
no difference at all as lawyers are also equal- 
ly the Judicial Officers of the Court. 


Next the question arises as to what should 
be the relationship between these persons who 
are working as advocates or working as 
Judges. The best thing would be that there 
should be a most cordial relationship and 
whereas the members of the Bar should 
honour the Judges on account of their digni- 
fied position and on account of dispensation 
of justice without favour or fear, the mem- 


bers of the Bench should also appreciate 
that the members of the profession have 
also their difficulties and limitations and 


should have a regard for the problems of 
the members of the Bar. Very recently, 
Chief Justice Chandrachud had stated that 
the Judges were not living in an Ivory 
Tower. They are also the persons coming 
from the same community of persons who 
have passed the law examination and who 
have joined as members of the Bench or 
members of the Bar and have all the quali- 
ties of -ordinary individuals so far as success 
and failure are concerned. Whereas it can 
be said of the Judges that they are not liv- 
ing in Ivory Towers, it can equally be said 
of the advocates. that they are also not liv- 
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ing in Ivory Towers and their lives are also 
the very houses of the miseries of an otdi- 
nary individual and that these persons also 
face the same difficulties in life as any mem: 
ber can face. A very interesting case re: 
cently arose in the case of R, K. Garg’ v. 
State of Himachal Pradesh which came be- 
fore the Supreme’ Court of India in its Cri: 
minal Appellate: Jurisdiction " as ‘Contempt 
Appeal (Criminal) No. 19 of 1981; ‘reported 
in AIR 1981 SC: 1382:1981 Cri LJ ‘1029: 
This was an appeal against the judgment of 
High Court of Himachal Pradesh’ -(reported 
in 1981 Cri LJ °239} where'the ‘appellant 
Mr. R. K. Garg, Advocate was sentenced’ to 
simple imprisonment for six months! anda 
fine of Rs. 200/-. The facts- of the ‘case 
were that the appellant practiced. ds“ an ad- 
vocate at Solan in H. P. He had hurled 
his shoe at the Judge which hit him on the 
shoulder. The Judge wanted to take him in 
custody but the appellant slipped away. 
Warrants were issued under Sec. 228 of Penal 
Code but the same were: avoided and . he. 
managed to prevent proceedings being taken 
against him for contempt of his Court. The 
Judge then made a reference to. the. High 
Court of Himachal Pradesh under S.’ 15° Q) 
of the Act. When the , accused came 5 before 
the High Court the appellant, did not dispute 
in the High Court that, he hurled” a shoe ` at 
the Judge. He explained „his. conduct. by 
saying. that he acted under an _ irresistible 
impulse generated by the provocative lan- 
guage used by the Judge. i Hoa 

version was as under: A A 


“On the ‘previous date’ of hearing, the 
Judge had directed the appellant to pay fresh 
process fee and to supply the address of the 
respondent to the Rent’ Act ‘petition. ' The 
appellant informed the Judge that he was 
unable to comply with that Order ‘since the 
respondent had been admitted ‘to a ‘hospital 
and had since left the hospital. The’ house 
in which the respondent lived was locked. 
The Judge then declared that “hé ‘proposed 
to take action’ under Order 9, Rule ‘2 ‘of ‘the 
Civil Procedure , Code. The ‘appellarit asked 
the Judge to record his' statement as to- why 
he was unable to pay the process fee' and 
supply the | address of the ‘respondent: In- 
stead of recording the appellant's statement, 
the J udge remarked : “You rascal, Twill set 
you right”. ‘The: appellant’ protested’ at the 
abusive language ‘used by the' Judge but the 
Judge retorted : “T: repeat what I said”, ' The 
appellant thereafter’ lost’ control. “over ' him- 
self and under the “extreme heat of moment 
and passion, his hand ‘fell’ on‘ his “ shoe’ 
which he threw towards the dais. -Many 
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persons were’ present in the Court'who ‘witi 
nessed the incident.’ After hurling: the‘ shod 
at the dais, the appellant took: off - his :-coat 
and: tié cand told thé ‘Court ‘An‘unfortunaté 
incident-has happened. Do you' want: to 
take ‘any “action against: me?" I « surrender” 
Upon this the Judge Temarked :- : You scoir- 
drel get: out ‘of my ‘Court’ ' The; Sprint 
thereafter left peou room.” re 
afd? et 

It was clear, that the 
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rect. -The High Court was, satisfled that, it 
was a false allegation which had. been, made 
against the Judge. The High:;, Court., held 
that the appellant had, given an untrue. vef- 
sion ‘and, despite . the.. technical „contentions 
which were raised. in the, High Court. which 
were not looked into and in the Supreme 
Court Shri V. M. Tarkunde and Shri S. S. 
Ray who appeared for the appellant stated 
that the appellant did not want to take a 
contentious ‘attitude and that an uncondi- 
tional, written apology. was being tendered 
Such: ‘apologies were in fact 
tendered... The: matter was discussed at 
length by the Supreme Court and it was 
made clear that the: tendering óf apologies - 
will not mean that the Court will- take ä 
lenient view of the matter! and at least. there 
was'no guarantee'of doing so. “The ‘Supreme 
Court statedthat it could ‘not - adequately 
condemn” thè“ appellant’s. : ‘behaviour. which 
étruck them as’ most feprehensible; remeni- 
bering that,’ asa practising. lawyer’ he . was 
an officer of ‘the Court, and if lenient view 
was taken ‘such’ instances~'could multiply. 
Thé Saprene. Court ee held ‘as. under :. - 


Ut lat os 


"We: do not, TE ‘propose: ‘to ‘impose 
a long’ sentente of imprisonment on the ap- 
pellant; since he- had. tendered an uncondi- 
tidal apology to this Court: and to -the 
learned trial’ Judge. The appellant was pre- 
sent’ in’ our’ Court at the. time when the ap- 
peal was argued: and ` though, on such. occa- 
sions, ' histrionics ‘ cannot | entirely be ruled 
‘out, we did form: an impression, backed by 
our’ small little experience ofe life and. -its 
affairs, ‘that the appellant is: deeply regretful 
‘and genitinely contrite. . He has “suffered 
‘enough: in mind. and «= reputation: vand. xno 
greater purpose is going. to bé:served by sub- 
‘jecting him. tóa long bodily. suffering. -.Ac- 
‘cordingly, We ‘reduce ‘the’ sentence of six 
‘onths' ‘to ‘a ‘period of*-one ‘month; enhance 
‘the fine from: Ra:"200/- tò Res: 1,000/- and 
direct that‘ the fine, “if ‘recovered, shall: be 
‘pdid over“to"@ Legal Aid Society, vif -any, 
functioning’ in ‘the ‘Statevof:} Himactial:. Pra- 
 desh. : “The High: Court will’. : decide, : which 
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society should get the money if there is 
more than one such society, of which there 
is precious little likelihood.” 


While concluding the judgment the Supreme 
Court made comments on what the counsel 
for the appellant. had stated in the High 
Court during the, course of arguments, The 
counsel for the; appellant had stated before 
the Judges of the High Court that “Better 
part of discretion is-to ignore it instead of 
fanning it. It.is a. tussle between legal pro- 
fession and judiciary”. The Supreme Court 
condemned such type of arguments and re- 


pretted that such statements should have 
been made. Discretion is undoubtedly the 
better part of valour but it cannot mean- 


that the better part of discretion is to ignore 
the fact that a. practising advocate had hurl- 
ed a shoe at a Judge. There was no ques- 
tion of fanning the incident by taking 
cognizance of it. It was .the duty of the 
Court to do so. It is.definitely a sad read- 
ing to describe the relationship between the 
legal profession and judiciary. It is also 
sad to read’ that this’ tussle should find its 
culmination in a member of the noble pro- 
fession by throwing a shoe at a Judge. This 
could be described as most unfortunate and 
one only lacks the language to condemn 
such type of attitude. This is because the 
Bar and the Bench as Hon. Mr. Justice 
Chandrachud, Chief Justice has stated are 
the integral part.of.the.same mechanism 
which administers justice to the people. 
Many members of the Bench: are drawn 
from the Bar and their past association is a 
source of inspiration and pride to them. It 
ought to be a matter- of equal pride to the 
Bar. It is unquestionably true that courtesy 
breeds courtesy and just as charity h& to 
begin at home, courtesy must begin with the 
Judge. A discourteous Judge is like an ill- 
toned instrument in the setting of a court- 
room. ‘But members of the Bar will do 
well’ to remember that such flagrant viola- 
tions of professional ethics and cultured 
conduct will only result in the ultimate de- 
struction of.a system witout ‘which no. 
democracy can survive.” 


From the case that came before the Supreme 
Court of India and which had been discuss- 
ed at length in the present article it is more 
than clear that the need of the hour and. 
the need of the day, the need of the judi 
ciary and the need of the litigant public at 
large is that there should be cordial relation- 
ship ‘between the members of the Bench and 
the Bar. It is, however, not a full view of t° 
the picture, In case one examines the con- 
duct of the judiciary as a whole and con 
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duct of the advocates also, there is much to 
be said. Subordinate Judges are not enjoy- 
ing the same respect as they should do on 
account of a number of reasons well-known 
to themselves and also ón account of the 
fact that they have failed in their duty to 
provide a true interpretation to the dispens- 
ing of justice in a rightful manner. So far 
as the subordinate judiciary is concerned 
there are a number of factors which are to 
be seen and considered. Sometimes when. a 
very senior member of the Bar appears ‘be- 
fore a very junior member of the  subordi- 
nate judiciary and he finds that even“ ‘the 
basic approach to the question which is be- 
ing put forward by him before the Judge 
is not’ being considered and at a time when 
arguments may be at the ‘advanced stage, 
the judicial officer may be busy in ' signing 
the court vouchers or attendance register or 
doing certain other miscellaneous jobs, it 
gives a sense of prejudice to fhe said senior 
member of the Bar. Similarly, when the 
arguments advanced by the lawyer are ‘not 
being cared for by the members of the judi- 
ciary or when a lawyer feels that unneces- 
sary remarks are being made by the Court 
touching the personal integrity of the ad- 
vocate appearing before the Court or affect- 
ing the Court in any personal manner he 
feels hurt and loses respect for the Court. 
It is the Chair that receives the respect. In 
case the lawyers feel or have some wrong 
notions about a particular Judge it may be 
difficult for: them to have personal regards 
for the said Judge but this does not mean 
that in the court room they have to show 
any disrespect for a particular judicial of- 
cer, Similarly, there may be some lawyers 
who may be very well accused of certain > 
offence having been committed by them or 
who have followed certain code of -conduct 
or in other manner who may be guilty of 
certain acts of omission or commission of. 
whose conduct towards. the clients may not 
be good. This does not mean that the 
attitude of the members of the Bench to- 
wards them in the Court has to be outrage- 
ous in any manner since as the Chief Justice 
has stated and repeated at so many. other 
places the advocates are also the officers of 
fhe Court. So far as the court room is con- 
cerned it should be treated like a sacred 
place. The Judges are to be respected and 
honoured. Similarly, the lawyers should re- 
ceive good treatment from the presiding 
officers. No lawyer expects a personal favour 

-to be shown to him by the Court. The 
lawyers are satisfied if their cases are heard 
and ff their view points- are allowed to be 
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ventilated so that they and their clients have 
the satisfaction that so far as they are con- 
cerned they have stated everything which 
was required to be done according to their 
labour or thought which they had put up 
while preparing the brief. So far as general 
approach relating to dispensation of justice 
is concerned, in case, in furtherance of jus- 
tice some harsh attitude is to be adopted by 
{he Court, which results in denial. of certain 
claims which are being made. by the lawyers 
before the Court then the Judges are help- 
less in the matter and it cannot be said that 
their attitude is hostile in any manner since 
every Court has to decide either in favour 
of A or in favour of B and cannot decide 
in favour of both A and B. Moreover, 
sometimes lawyers appearing for ‘A’ are the 
same lawyers who were previously appearing 
for B and similarly vice-versa, The lawyers 
bave no complaint on this account that a 
wrong judgment has been given against 
them. Even the case which has been re- 
poried from Solan is not that type of case 
and it has also resulted on account of fail- 
ure on the part of the lawyer to know his 
duty and to do his work with a sense of 
responsibility. Such instances cannot be 


called as the rule as they are always the ex- 
ceptions. To conclude it would be futile to 
say that any particular code of. conduct is 
to be provided for the members of the Bar 
or that any particular conduct is to be laid 
down for the members of the Bench. ‘They 
are in fact inseparable and they- are the 
same persons performing different functions 
at different hours or duties. There can be 
only one code of conduct for both these 
sections and that can be only a sense of 
mutual understanding and an attempt to 
have regard in the ‘dignity of the working of 
the other so that they can work ‘like two 
strong wheels of the Justice Chariot and 
that if one is allowed to be disbanded or 
distorted or broken in any manner the other 
can never be successful in pulling- the cart 
alone and the entire machinery of justice is 
bound to shatter down to pieces. This is 
high time’ that the judgment given by their 
Lordships Hon. Chief Justice Chandrachud 
and Hon. Justice A. P. Sen is given a literal 
translation by the menibers of the legal pro- 
fession and that they turn it into. something 
which may be termed as worthwhile and it 


may not remain a fiction: alone. 





“INTERPRETATION OF S. 22, HINDU SUCCESSION ACI” 
' By: Anil V. Anturkar, Member of the Senate, Poona “University. 


Sec. 22 of the Hindu” Succession Act (the 
Act for Short) is pregnant with many diffi- 
culties. It has created a right of pre-emption 
in favour of Class-I heirs, but it does not 
provide for the enforcement of such right. 
It seems that the legislature was blind to 
the jurisprudential warning that rights creat- 
ed by law, for which no remedies: are pro- 
vided for, are ghosts that stalk but can’t be 
touched. The semantics of the section is so 
blurred that even judicial process is unable 
to clear the fog. A recent decision by 
Rajasthan High Court in Jeewanram v. 
Lichmadevi, AIR 1981 Raj 16, has instead of 
steering the interpretative technique, in be- 
tween Law and Justice, has taken an unusual 
turn and has declared that Section 22 does 
not apply to agricultural lands — thus tak« 
ing off whatever meagre protection Sec. 22 
had to’ offer to Class-J shares in majority of 
cases, 


In Jeewanram v. Lichmadevi, S. K. Mal 
Lodha, J. has held— “the words ‘interest in 
any immovable property of an intestate’ in 
Section 22 do not.include the interest in the 
egriculturalglands of an intestate and as such 


‘to all Hindus, 


after devolution of an: interest upon two or 
more heirs specified in Class-I of the sche 
dule in the Act, and on transfer of his/her 
interest in the agricultural land, other heirs 
would have no preferential rights to. acquire 
the interest of the transferor. Entry No. 6, 
‘List No. II, Sch. 7 of the Constitution takes 


“out agricultural land from the ambit of im- 


movable property and therefore the transfer 
of the interest (in the agricultural . land) 
would not be covered by S. 22 of the:Act”. 


It is pertinent to note that the Act applies 
‘Buddhists, Jains, Sikhs and 
Bramho, Arya, Prarthna Samajists — forming 
almost 80% part of India’s population. 
Most. of those, to whom the Act applies, 
hold agricultural jand as part of their as- 
sets.. If the decision of the Rajasthan High 
Court. is. correct, then the operation. of S. 22 
would be confined only to a small periphery 
and thousands of people would be stripped 
off their pre-emptive rights under Section 22, 
With: this aspect, in our hearts and heads, 
let us turn to the constitutional arguments 
that pushed the Rajasthan High Court to 
reach this conclusion.. 


~ 
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The object of S. 22 is that the family pro- 
perty should not go outside the family so 
far as possible. Family assets, particularly 


agricultural lands, have been held in bigh 
esteem by family members and they make 
every possible effort to secure the family 


property from alien hands. It is this philo- 
sophy, which is spelt out in S. 22 of the 
Act. 

S. K. Mal Lodha; J. has held that Sec. 22 
fs limited to assets other than agricultural 
lands in the light of Entry Nos, 5 and 6 
(List-HI) and Entry No. 18 of List-II. The 
aforesaid entries are thus:—  List-IUl, 
Entry 5 — Marriage and divorce — Intestacy 
and Succession.........Entry 6 — Transfer 
of property other than agricultural lands...... 
badass List-II, Entry 18 — Land, that is to 
say, right in or over — Land — transfer and 
alienation of agricultural land.............00% 


Section 22 of the Act came up for consid- 
eration in Jaswant’s case, 1970 Cur LJ 833 
(Punj) in which the aforesaid entries were 
noticed and it was held that S. 22 of the 
Act does not embrace agricultural lands. 


However the Punjab High Court in an- 
other case, AIR 1960 Punj 462 (463) held 
that since the Act regulates succession to 
property of all Hindus and as such has been 
validly enacted under Entry 5 of List-HI of 
7th Schedule; it is not ultra vires regarding 
agricultural lands. 


The same High Court has held in another 
case, 1970 Punj LJ 587 (590), that Section 22 
cannot be said to be ultra vires of the Con- 
stitution on the ground that the Central 
Legislature had no right to pass such a law 
tegarding agricultural lands, 


‘While deciding the Jeewanram’s case, the 
aforesaid two Punjab precedents were not 
cited before Rajasthan High Court. Had, 
the Court had any opportunity to consider 
those two cases, it would have taken a dif- 
ferent view of S. 22. 


The Rajasthan High Court has reached 
this conclusion presumably because it has 
accepted that S. 22 deals with transfer. It is 
submitted that Sec. 22 does not deal with 
“transfer” of agricultural land, or of any 
family asset. Section 22 doesn’t deal with 
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“right in” or “right over” the land. It deals 


with “the right to have preference” or right 
“about” land. Punjab High Court held that 
Section 22 does not provide-for devolution 
of agricultural lands, it merely gives a right 
of pre-emption (1970 Pun LJ 587 (590)). 
Pre-emption is not a right, in or over the 
property, like easementary rights. It is a 
distinctive right to acquire land preferentially 
and as such it does not come within the- 
compass of Entry 18 of List-Il, but it is 
embraced by Entry 5 of List III, since while 
carrying on downwards the thread of Suc- 
cession, a right of preference is given to 
certain heirs. 


Though the Rajasthan High Court has not 
said it in so many words that S. 22 is con- 
stitutionally void, (on the ground of legisla- 
tive incompetency) so far as the agricultural 
lands are concerned, that is the ultimate re- 
sult of this decision, if spade is to be called 
a spade. In a number of cases, AIR 1957 
SC 297: 1957 Cri LJ 409; AIR 1953 SC 
83: 1953 Cri LJ 525; AIR 1953 SC 58; AIR 
1952 SC 252, the Supreme Court has laid 
down that if in pith and substance a parti- 
cular statute falls within the legislative field 
of the particular Legislature by which it has 
been enacted, the validity of such statute 
would not be affected even if it incidentally 
trenches upon a topic within the legislative 
jurisdiction of another legislature. While 
applying the doctrine of pith and substance, 
the impugned Act should be considered as 
a whole, organic substance and not section- 
wise. Viewed from this angle, it is mani- 
festly clear that the pith and substance of 
the Hindu Succession Act is within the legis- 
lative competence of the Parliament (Entry 5, 
List II) and if at all S. 22 is outside the 
legislative competence of the Parliament, that 
section is only an incidental provision while 
carrying on the thread of succession down- 
wards to certain heirs and this incidental in- 
vasion on Entry 18 of List-If can be con- 
doned by applying the doctrine of pith and 
substance instead of sterilizing that section 
by interpretative crafts. 


It is. therefore respectfully submitted that 
Section 22 of the Hindu Succession Act 
applies to agricultural lands as well, and 
the Rajasthan precedent be overruled at the. 
earliest opportunity, 
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. EDITOR’S NOTE 


REVIEW ON “ISLAMIC . AND : COMPA- 
RATIVE LAW QUARTERLY” Vol. 1, 


Issue No. 1, 1981 published in A. I, R. 


' 19§1 ee pp. Sore Cune, Part). 


In the one review it has been. ATOE 


that Dr. Tahir Mahmood, in his article on 
“Islamic Law and the Debate on a common 
(ivil Code in India” has opposed the com- 


mon. Civil Code which in his view is detri-. 
mental to the Muslim community. On. a, 
closer study of the learned author’s article,. 


it is found that the observations in the re- 


view are misconceived. In fact he has laid. 


stress on the misgivings amongst both the 
supporters and opponents, of the common 
Civil Code and commented on the resulting 
consequences.. His final opinion. is 
though it would be ideal to have a common 
Civil Code, in view of the prevailing confu- 
sion and chaos about its purpose and con- 
tents, it should not be rushed through. . The 
inadvertent observations in the review are 
regretted, T e i 

, —Ed, 
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HOW TO CLAIM, CONTEST AND “AS- 
SESS MOTOR ACCIDENT COMPENSA- 
TION; (ist Edition, 1980): By A. S. Bhat- 
nagar, B.A. LL.B., Additional District and 
‘Sessions Judge (Retired), Formerly Officer 
on Special Duty, Law Department Govt. 
of Himachal Pradesh, Simla. Published 
by Promod Swarup Sajan for P, S. S. 
Publications, Hanuman Road, P. O. Shamli 
(U. P.) Pp. 8 + 163. . Price Rs. 40/-.,.. 


The book under review is of great prac: 
tical utility regarding procedure’ as to ‘filing 
of claims of Motor Accident .Compensation. 
After giving brief account of the evolution 
of law relating to compensation in acci- 
dents involving motor -:vehicles, the book 
proceeds with the account as .to who can 
claim compensation, how - compensation is 
to be claimed, proper Forum to file appli- 
cation, Law as to negligence, Vicarious liabi- 
lity, Insurance, Assessment of Compensation, 
Appeal and Revision etc. Appendix giving 
Form of application for compensation used 
in different States is. also of practical a 


With the increase in ET AN 
the incidence of road accidents has immense- 
ly increased and consequently the rise in 
the motor accidents claims. The book gives 


clear picture as to rights and liabilities, of. . 


the victims of accidents, their dependants, 


that. 


vehicle.owners and the insurer. The book 
is written in easy and lucid language so that 
a layman can also understand. 


In view of.practical usefulness the book 
is a must for all concerned, 


—Mrs. KJ.K. 


GOWER’S PRINCIPLES OF MODERN 
COMPANY LAW: SUPPLEMENT (1981) 
' TO - THE FOURTH ` EDITION: By 
CL; C-B. Gower, Solicitor of the Supreme 
‘Court, Published by Stevens & Sons of 
-H1 New Fetter Lane, London. Distributed 
in India by N. M. Tripathi Private Ltd, 
164 Samaldas Gandhi Marg, Bombay- 
400-002. Price £ 2.00. Pages x + 80. 


In the Preface to the fourth edition of 
Principles. of Modern Company Law pub- 
lished in November, 1979, L. C. B. Gower, 
its author, had promised to publish a short 
Supplement as soon as the Companies Bill, 
then before Parliament, was enacted. The 
Bill received the Royal Assent on May 1, 
1980, -It was intended to amend and streng- 
then British Company Law in certain re- 
spects. The Act is being brought into effect 
by stages. The Supplement states the new 
statute law as it will be when the whole Act 
is in Optakon 


win the Supplement the author has taken 
the opportunity to correct various errors 
and he has referred to other recent develop- 
ments, including a number of important re- 
cent decisions. In the Appendix to the 
Supplement the author has published the 
Background Note covering the Companies 
Act, 
—S.V.M. 


HOW TO CONDUCT DOMESTIC EN- 
. QUIRY DO’S AND DONT'S: (IST EDI- 
TION 1981): By Shri Girdhari Lal, M.A., 
LLB. Advocate. Published by University 
Book House, 15-U. B: Bungiow. Road, 
Jawahar Nagar, Delhi. Pages xli + 112, 
Price Rs. 25.60. 


Even after introduction of S. 11-A in the 
Industrial Disputes Act, domestic enquiry 
has not at all lost its importance. Domestic 


enquiry must be beld with a scrupulous re- 


gard for the requirement of natural justice. 
It is a sine qua non and the foremost step 
in disciplinary action in any industry. This 
important aspect of the Industrial Law has 
been lucidly dealt with by the author in the 


handy book which has its usual feature of ' 
providing useful table of cases and subject 
index. The book deals with all aspects of 
the domestic enquiry topicwise and: is ex- 
tremely useful to the management as well 
as the trade unionist and all those who are, 
in any way, concerned with this semi-judie 

cial job. 
—S.S.G. 
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JUDICIAL PANORAMA (QUDGES 
THEIR APPOINTMENTS, TRANSFERS 
AND ROLE); 1ST EDITION 1981: By 
G. D. Srivastava, Senior Advocate. Fore- 
word by the Hon’ble Mr. M. H. Beg, 
Former Chief Justice of India. Published 
by Law Book Company, Sardar Patel 
Marg, Post Box No. 4 Allahabad-1. 
Price Rs. 10. Pages 48. 





PEER) 


. The book consists of three essays on 
(1) Appointment of Judges, (2) Role of 
Judges and (3) Transfer of Judges, which 
are the subjects under discussion in the press, 
platform and the public. The author has 
quoted the opinions of legal luminaries in 
the country, the practice followed in other 
countries and has given “a philosophical 
analysis of the essential purpose of the judi- 
cial institutions and the basic goals and 
values to be served by a: legal order”: and 
‘views the contemporary events through the 
spectacles of such philosophical analysis. 

With regard to the appointments - of 
Judges, in the opinion of the author, the 
system of nomination with sufficient: safe- 
guards seems to be best viable method of 
selection of Judges, but suggests the inclu- 
sion of more participants in the process of 
consultation, ` 

On the subject of role of the Judges, the 
author states that although “we may con- 
cede the major task of law reform. to the 
legislature, nevertheless the Judges havea 
duty to lead the moral sentiment of: society 
~ and to inaugurate in a' judicial decision a 
new “conception of justice'in accord with the 
highest knowledge and truest: mnsieht percep- 
tible to the human mind”. ` 


On the question of transfer of Judges the 
author states “The Government’s proposal 
to transfer Chief Justices and Judges as a 
matter of policy has nothing - objectionable 
in it. Jt is a matter which should have 
been adopted. much earlier”. 

Mr. M. H. Beg, former Chief Justice of 
ndia, in his Foreword states: “To every 
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tired mariner in search of the art of pearls 
from the ‘sea of facts and laws. I recom- 
mend Shri G. D. Shrivastava’s booklet as a 
strong tonic which will remove his tiredness 
and restore the strength in -our efforts to 
extract those pearls”. 


The booklet is a valuable addition to the 
literature on the subject of Judges, their 
appointments, role and transfer, 

—S.V.M. 


LAW OF THE INDIAN CONSTITUTION 
' (SECOND EDITION — 1981): y Shri 
P'S. Atchuthen Pillai, M.A., M Pub- 
_ lished by Rajen Brothers (Trustees), Ayam- 


puram House, Palkulangara, Trivendrum, 
„Kerala Siate. Pages XLiv + 912.. 
` Price Rs. 70 00. i ; 


-For all practical purposes “law may be 
defined as the body of principles recognised 
and applied by the State in the administra- 
tion of justice” (Salmond). Cases arising 
under the Constitution requiring correct 
interpretation thereof .furnish the textual 
basis for the fountain head of Constitutional 
law, in the strict sense of the term, which 
fountain head is judicial. The book is the 
result of considerable research and industry 
by the author who is intimately connected 
with the field of law teaching. This book 
is prescribed as text book for Law Exam- 
inations for Madras, Kerala, Calicut and 
Karnataka Universities and approved by 
others. The subject-matter of this book is 
dealt topicwise. The author presents lucidiy 
the critical and analytical analysis of impor- 
tant principles while dealing with various 
doctrines. The book is an authentic and 
dependable work on Constitutional Law and 
is extremely useful not only to the students 
‘and teachers of law but also to those who 
are in any way concerned in the develop- 
ment of. the Indian Constitutional Law. 

—S.8.G. 


“MODERN . LEGAL STUDIES — SQUAT- 
. TING” published. in 1981: By A. M. 
Prichard, LL.B. (London),. Barrister, of 
‘Gray’s Inn, Professor of Property Law, 
University of Nottingham. Published by 
Sweet & Maxwell Ltd., London (Distribut- 
ed in India by N. M. Tripathi Pvt. Ltd., 


Bombay). Pages (xvi) plus 177. Price 
£ 5.75, l 


` The object of this book is to consider the 
law, relating to squatting and other occupa- 
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tions of land, now in force in the U. K. par- 
ticularly with reference to the changes made 
‘im respect of the civil processes and the 
tubstantive Criminal Law.’ The former have 
been dealt with in Part 2 and the latter in 
Part 3, of this book. The Extra Judicial 
Remedies by way of self defence, direct self- 
help and indirect self-help have been discuss- 
ed in Part 4 of the book, 


Lack of adequate housing hag been the 
root cause of squatting or illegal occupation 
of property which has become a familiar 
feature of modern life, especially, in urban 
areas. Professor Prichard’s comprehensive 
study gives an adequate explanation of the 
law on squatting. As regards the civil pro- 
cess, the R. S, C. and C, C. R. changes made 
in 1970 — Ord. 113 and Ord. 26 respective- 
ly -— have been several times amended and 
simplified and a body of case law has grown 
up contributing to the effectiveness of the 
new procedure. There have also been 
changes in the Criminal Law to cope up 
with the menace of squatting and associated 
invasions of premises and these are mainly 
to be found in Part-II of the Criminal Law 
Act, 1977 discussed in Part 3 of the book, 


The book is quite informative serving, as 
it does the purpose of a practical manual 
to meet the needs of professional lawyers as 
well as the students of Social Science in the 
U. K. 

—U.S.D. 
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“LAW RELATING TO ELECTRICITY IN 
INDIA” 4TH EDITION 1981: By Shri 
Shiva Gopal, Advocate. Author of ‘All 
India Control of Rent and Eviction Cases’ 
and “Conveyancing Precedents and Forms” 
etc. Published by Eastern Book Company, 
34 Lalbagh Lucknow. Pages 948, Price 
Rs. 125/-, 


Nothing occupies a greater field of im- 
portance in our developing country than 
continuous increase of energy i.e, Electricity. 


In every aspect of our private, public and. 


national activity, electricity plays a -major 
role. 

A Central Law, supplemented by Rules 
framed by all the States to suit their con- 
veniences and to answer their needs isthe 
subject-matter of this book, so painstakingly 
written by the author, 
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well presented. The development 


ALR. 


The book covers adequately the main Act 
of 1910, Electricity (Supply) Act, 1948 as 
also Central and State Rules with all am- 
endments up to mid. 1980,' 


The book has given all the available case 
law to support statements made in the book. 
The commentary is lucid in style, neap 
complete in content and supported by auth- 


fas. 


The facts that | a fourth edition had to be 
brought out in just 12 years shows the need 
of this book felt by the Government, the 
industry, the business and the legal profes- 
sion. The book seems to have rendered use« 
ful service to all, 


This edition, we have no doubt, will re- 
ceive a good reception, because, it is a good 
book. l 

-~B.D.B. 





LAW OF WRITS (RD EDITION 1981): 
By Shri V. G. Ramachandran, M.A. B.L. 
Advocate. ` Published by M/s. Eastern 
Book Company, Law Publishers & Book 
Sellers, 34. Lalbaugh, Lucknow; Pages 
84 + 922; Price Rs, 125.00. 


The 3rd Edition of this good work not 
only makes the text up-to-date but also 
adopts a better form of presentation by giv- 
ing an analytical reflection of the gradual 
development of Law — statutewise and case- 
wise. This book ‘accordingly notices the 
curtailment of the writ jurisdiction in 1976 
and subsequent restoration to its prior posi- 
tion in 1978. The change in the nature of 
Right to Property from being fundamental 


to mere constitutional legal one is also 
lucidly noticed. The extension of the 
scope of the' writ jurisdiction in respect of 


an administrative or executive action is also 
of the 
case laws and its reflections on the Consti- 
tutional Law have been nicely brought out. 
The author re-emphasises the urgent need for 
a General Court of Administrative Appeal. 
Apart from giving a long Table of Cases in 
the beginning and a useful Subject-Index in 
the end, this book annexuring the rules of 


Supreme Court and various High Courts is 


extremely useful to the legal profession, 


The get up of the book is very nice. 
—S, S. G. 


“EMPLOYMENT, ITS TERMS AND CON- 
DITIONS (IN PUBLIC AND PRIVATE 
SECTORS)” ist Edition (1981): By B. R. 
Ghaiye, B. A., LL.B, and Mrs. Nirmala 
Malhotra, M. A., Published by Eastern 
Book Company, Lucknow: Pages Lxxvi + 
1246, Price Rs. 150.00. 


This is truly a remarkable book covering as 
it does, in one single volume the whole gamut 
of case law relating to various categories of 
employment and the rights and obligations of 
the employer and the employee in public and 
private seclors right from the stage of ap- 
pointment to promotion. The concept of 
master and servant based purely on contrac- 
tual obligations was found to be detrimental 
to the interests of employees and the Gov- 
ernment had to intervene and provide for pro- 
tection of the employees from the unequal 
bargain. 

The result has been a mass of statutory 
rules and regulations and Constitutional pro- 
visions {such as Arts. 16 and 311 of the Con- 
stitution) so far as Government servants are 
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concerned. In private employment the same 
purpose is served by equitable principles of 
Industrial Law followed by Industrial Tri- 
bunals and Labour Courts. 


A bare look at the Table of Cases given 
in this book (which runs into 76 pages) will 
Suffice to give an idea about the staggering 
mass of case law that has grown around the 
topics dealt with in this book. 

Right of employers to create and abolish 
posts, the impact of fundamental rights on 
rules regarding appointments, essential points 
to be kept in view while drafting appoint- 
ment Orders, incidents of temporary, quasi- 
permanent, casual and ad hoc appointments, 
nature of promotional right, reversion from 
higher post and functions of Civil Courts and 
High Courts are inter alia, some of the im- 
portant topics exhaustively dealt with in this 
book. 


There can be no doubt that this book will 
be found immensely useful not only by the 
employers and the employees but also by 
the Bench and the Bar. U.S.D. 
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(1) JOURNAL OF THE BAR COUNCIL 
OF INDIA, VOL. VIII (I) 1981, Editor: 
N. R. Madhava Menon. Editorial Advi- 
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the Bar Council of India Trust, AB/21, 


Lal Bahadur Shastri Marg, Facing 
Supreme Court, New Delhi, 110001. 
Pages 182. Published Quarterly, Annual 


Subscription: Inland Rs. 40. Overseas 
25 dollars. Single issue Rs. 20. 
S. V. M. 
(2) SOUVENIR: DIAMOND JUBILEE 
YEAR: NANDED BAR ASSOCIATION, 
NANDED, 1981. Editor: Mr. Yeshwant 
- Khanderao Yevatikar. Editorial Board: 
Messrs. A. V. Nirgude, D. G. Godham- 
gaonkar, S. S. Deshmukh, K. R. Shiperkar, 
C. B. Khot, Y. K. Yeotikar, R. G. Paral- 
kar and K. M. Anwaruddin. —S§.V.M. 

















The Hon'ble Mr. Justice The Hon'ble Mr. Justice 
SACHINDRA NATH SANYAL, AMITABHA DUTTA, 
Additional Judge, Additional Judge, 
Calcutta High Court. Calcutta High Court. 





The Hon'ble Mr. Justice 
N. G. CHAUDHURI 
Additional Judge, 
Calcutta High Court. 


- 


“THE EFFECT OF OMISSION. OF THE WORDS SECTION 47’ IN THE 
` DEFINITION: OF DECREE IN S. 2 (2), C.-P..C, OF AMENDING ACT, 1976” - 


(2 -" o (By: Sohanlal: ‘Sethi, Sr. ‘Advocaie, Delhi): > i 


In this Article I propose to discuss. ‘tha. 
effect of amendment of Section 2 Ok 
C P.C byo C. P,-C,. (Amendment). ‘Act. 
1976. Prior to said amendment. the defi- 


nition of decree as given in Sec, 2 ój: 


C.- P. C, raised statutory: fiction. by lay- 


ing down that every -determination of -a- 


question under | Section 47, C. P.C, will 
be deemed ` to. be “a “decree,” By: the 


aforesaid amendment ` ‘Act, ‘the ` ‘words: 


‘Sec, 4? within’ the: definition ‘ of decree. 
have been omitted. The natural effect’ of: 
this omission is: that determination of gi 


question under Section | 47, CoP, ‘Cy will 


not be a decree by mere: Statutory fic- 
tion, This omission was ~ Éy ‘Civil 
Procedure “Arnendinent | 
No,- 104 of 1976) by Sedtion 3 Gy of the 
Amending Act, - 7 


“1976 ` (Act 


The. aforesaid - omission., of ` the. EA 


‘Sec, 4P in the. definition of decree and. 


clauses 97 (2) (a) and 97°(3) have: given 
rise to interesting questions and 


the. 


same dealt with by various High. -Courts: 


of India, .. ‘One puch question: is as ben 


 uWhether:. pe ‘omission of the ‘words 


‘S. 47- in. the old definition of -a’ decree 
in Section 2 (2), C. P, C. by” the aménd- 
ing Act, 1976°and: -non-provision: of mak- 


ing an order under Sec: 47 appéalable 


order under Section 1045:C.'P, T. makes: 


all orders under Section. 47, (CP, C.*nori=’ 
appéalable’ or’'-whéther- ‘appeal. or: revision: 
lies from such order’ if so “under - whiat 
circumstances?” ’.-5 © 


Consequent upon. the | passing of the. 
Act, the words and figures , "Section 4p. 
or “from Sec, 2. (CAKA have. been , omit- 
ee the Civil P. _ Ce. (Amendment, Act; 


The answer ; to chiestiont: is tat an ‘ape 


@ta 


peal will ‘lie against determination un" 


' der Section 47, C. P. C, if the: conditions. 
of: the definition of decree under | Sec, 2 
(2), C, P. C, as amended,’ are fiilfilled, 
otherwise fio: appeal will lie: against’ ‘such™ 
order, Revision may “also lie, if e the: 
order does not amotnt":-to’-a - ‘decree ` put 
{fulfils the conditions “or - - Section - 115; 
C. P; C. ‘My rédsons Tor “this, are a8. 
follows :—~ - 


An appeal Is not a matter of aot 
but has to be conferred by the statiita 
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Section 96, CP: C - provides for ‘an ap 
peal: from every. decree, „passed by. the 
court of original jurisdiction, Section 104 
provides for. appeals from orders, It. is 
clear no. appeal has, been provided. from. 
order under -Section 47, C. P, Co -which 
will. not be appealable unless - it. is. a 
decree | and, then. it will be appealable 
under Section 96,.C.-P,.C, 


-In -order, to: find” out whéther ‘an. BR 
under’ Séction. 47° would -Amount: tà a 
decree after: the amendment, it would be’ 
necessary to réad’ the definition - before’ 
and after amendment, Decree was de- 
fined 145: follows. pete the. recènt 
amendment, i 


"o () “Decree? means the formal. ex- 
pression of an adjudication which, s0 
far’ as’ regards - the ~ Court: expressing it, 


conclusively determines the. rights -of the 


parties -with regard ‘to all or any of the 
matters in controversy ‘in ‘the suit and 
may .be either preliminary -or final, . Jt 
shall be deemed. to, include the rejection 
of a plaint ‘and determination of any 
question within Séc, 47 or Sec, : 144, but 
shall. “not includes. ` 


(a) ‘ahy adjudication from ` which ` an 
appeal lies as an | appeal from an order, 
or: 7 


Cb) any anes of dismisšať for default.” 
After “the ` a Act, 1976 | it reads 


as “follows : wm 
ra 


RD) (2), “Decree” means: the oaa ex-: 
pression of an adjudication which, S0 
far as regards the Court expressing it, 
conclusively. determines the right of the. 
Parties’ with regard to all or any of the 
matters in controversy: in the: suit- and 
may‘,be either preliminary. or final, It 
shall. be-.deemed_,to: include the rejection. 
of a "plaint and the- determination of any 
question within’ -Section 144, but shall 
not include :— -., 


{a) any adjudication | from Which ap 
epee lies as ‘an a appeal ironi an: order, 


“oe any. rder. of, ‘dismissal tar. dra : 
The. definition. © before | the amendment. 
was thus in three parts, The first part , 
sets out the essential characteristics 
which, if satisfied, would make adjudi- 
cation of controversy by a court a 
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decree, 
legal fiction, It said, inter alia, that 
determination of any question within 
Section 47 of the Code shall be deemed 
to be a decree, By the amendment the 
second part has been deleted, in so far 
as “any question under Section 47’ is 
concerned, The effect thereof obviously 
is that the aforesaid statutory fiction dis~ 
appears. It cannot now be said that the 
determination of every- question within 
Section 47 is a decree, Nevertheless, if 
an order passed by a court satisfied the 
essential characteristics of decree, thé 
mere : fact that the order is passed in 
exercise of powers: under Sec, 47 of the 
Code, would not be of any consequence 
in AnpWENDE this, question, a 


tt is fits obvious that in ardet that 
determination under Section 47,-C.iP. Cy 
be a decree, it has to satisfy the follow- 
ing two’ essential conditions :— l 

_ (a) It must be adjudication of question, 
which conclusively. determines the rights, 


of the parties with regard to all or any 
of the matters in controversy and 


(b) the determination in respect, of 


controversy must be in a suit, 


Therefore we. are led to the determina- 
tion of the question whether execution. 
proceedings are proceedings in a suit or 
not? 


The expression, suit may be eee et: 
ed, in two. ways. It. may either. mean a 
civil proceeding which: is. instituted bye, 
presentation of a plaint and culminates. 
in the decree passed by the Court of 
first instance... This would be a narrow or 
limited meaning. ‘The -crucial expressions 
may ‘also have a‘wider meaning. The’ 


expression may embrace’ within itself. 


proceedings. ` which: are E o 


the-suit"in: the eye of laws.) 0 5o. 


‘It ig'-well settled that an "appeal : is 


not ‘a fresh!’ suit, “Tt: is only a’ continua-. 


tion: of the original proceeding “and a 


stage inthe suit (See ‘ATR 1957 SC 540- 
at p. 553 and AIR 1915 Mad 1223 at 


p. 1229 (FB)). It isto be observed that 


there is, no specific provision in the code. 


requiring preparation of decree in an 
appeal. from original decree, But that a 
decree has to be prepared“ is implicit’ in 
Séction’ 100, C. P. C. ‘This section en- 


a second appeal, in enumerated ' 


els E 


Change in definition of Decree 
The second part introduced a. 


. 
t 
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circumstances from decree passed in ap- 
peal, The question of preparation of 
decree can only arise if the decision in 
appeal is decree within the meaning of 
law. It can only be treated to be a 
decree provided it is determination in 
the suit, We are therefore led to the 
conclusion that the determination in a 
proceeding which is continuation of a 

suit is determination in the suit, so as 
to ‘amount to decree, within thé mèan- 
ing of Section 2 (2) of the Code, f 


The true nature of the execution. pro 
ceedings has been clearly indicated in 
(Bhushayya Dv R, _Ramakrishnayya). 
AIR 1962 SC 1886 at p, 1899 where it: 
has been held (approving the decisions 
in (1902) ILR 26 Bom 109, (1906) ILR 
29 Mad 309 and (1933) ILR 56 Mad 430, 
AIR 1933 Mad 456 (FB)) that execution. 
proceeding is a continuation of the suit, 
Reference in this connection may also | 
be made to the decisions in (Sadashiv 
Ganpatrao v. Vitthaldag © Nanchand) 
(1896) ILR 20 Bom- 198 and (Thakur Pra~_ 
sad v, Sheikh Fakir-Ullah) (1895) 22 Ind 
App 44 (PC) where it has been held that- 
application for executién of-the decree: 
is proceeding in-the suit. It ‘would thus- 
appear. that both appeal ahd -exeéution 
proceedings’ are continuation of the ‘suity: 
just as final determination. of a- contro- 
versy in the appeal is. a.decree,-so must 
be the decision in the execution procèed- 
ing, provided. the other necessary in- 
gredients of Section 2 (2) of the -`Code' 
are fulfilled, I am’ supported in my con- 
clusion by (Parshva. Properties Ltd.. v.. 
A, K. Bose) “AIR-1979 Pat- 308. (DB): -The 
contrary view taken in: (Tapan Chandra, 
Deb v. Dulal Chandra Deb). :AITR. 1980. 
Gauhati 3, with due deference is not 
correct, The Gauhati High | ‘Court: held. 
that order determining question _ under. 
Section 47 _Passed on ‘or after Ist. Feb.,. 
1977 is not ‘appealable, either under: Sec: 
tion 96 or Section 104 of C.P.C. as no’ 
right to appeal has been conferred un- 
der either of these. sections. . They- also 
construed Section 99-A newly introduc- 
ed by the Amending Act, as taking away - 
the right of appeal of any ordér under 
Section 47,.C, B.C, A bare - reading of 
Section 99-A shows it does. not take. 
away the.right of appeal but. only- re- 
stricts it, As mentioned above Section 96 
confers. right .of appeal from every 
decree of the the original Court, 
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SUGGESTIONS FOR 
(i) ENACTING A NEW LEGISLATION RELATING TO CONTRIBUTORY 
NEGLIGENCE AND (ii): MAKING NECESSARY AMENDMENTS IN THE 
MOTOR VEHICLES ACT, 1939, 


(By: 
G) ENACTMENT OF LEGISLATION 


RELATING TO CONTRIBUTORY NEG- 
LIGENCE., 


A legislation similar to the Law Re- 
form (Contributory Negligence) Act, 1945 
with some variations (required dua to 
the difficulties experienced in the admin- 
istration of the 1945 Act) is urgently re- 
quired to be enacted by the Parliament 
of India. Reasons: With the advent of 
the Britishers in India, the English Law 
of Torts was introduced.! It provided for 
deciding the cases according to justice, 
equity and good conscience in the ab- 
sence of written law. The rules of jus- 
tice, equity and good conscience - for 
English trained judiciary inevitably, 
meant the rules of common’ law.? 


In England, the Courts had evolved 
certain rules for dealing with” contribu- 
tory negligence of the plaintiff.’ A plain- 
tiff was to be deprived ‘of any relief if 
his negligence has also contributed to 
the -damage complained, . This rule of 
contributory negligence was evolved in 
the case of Butterfield v. Forrester.4 The 
Indian Courts had imported this defence 
of contributory negligence i, a plain- 
tiff who is partly to blame for the wrong 
complained to have been caused by the 
defendant cannot recover any damages, 
as being in consonance with the rules 
of justice, equity and good conscience.® 


A rigid application of this stalemate 
rule obviously resulted in harsh and in~ 
equal treatment of the plaintiff whose 
contribution to the wrong was less buf 
whose suffering was substantial, To over~ 
come this hardship the Common Law 


Courts had evolved the rule of last op- 
ee ee 


1. By the Charter of 1726, 

2, Smt. Vidya Devi and another v, 
M. P.S R T, C, AIR 1975 Madh 
Pra 89; Governor General in. Coun“ 
cil v, Sushil Kumar Mukherjee, AIR 
1955 NUC (Cal) 751. 

3 As a matter of legal history, first 

case on contributory negligence was 
Butterfield v, Forrester, (1809) 11 
East 60, 

p (1809) 11 East 60, 

5 (1910) 5 IC 676, 


. Ways 


Dr, G. S. Karkara, Lecturer in Law, Srigangàanágar) 


portunity, which enabled the plaintiff to 
recover notwithstanding his negligencé, 
ifitis found that the defendant had the 
last opportunity to avoid the accident. 
This rule of last opportunity .was later: 
modified to ‘constructive last opportu~ 
nity? and taken to mean that if the 
plaintiff and the defendant both wera 
in default the liability should rest upon 
the party without whose negligence ths 
mischief might not have happened. -The 
decision was often difficult and not al~ 
in accordance with the ordinary 
notions of justice, as it involved a choice 
of one of the parties. to bear the loss, 
the other negligent party wholly escap 
ing responsibility.’ 

The Courts in India were also follow- 
ing the same rules, First the rule ọf last 
opportunity? and later on the ‘rule of 
constructive last opportunity? was ap- 
plied by the Courts in India. 

According to new. social philosophy 
that now prevails in England of which 
the Law Reform (Contributory Negli- 
gence) Act, 1945 is a part, the damages 
are apportioned in case of contributory 
negligence of the plaintiff. Now that the 
Courts are empowered to award damages 
in cases relating to contributory negli- 
gence in proportion to the respective 
degree of responsibility for the: damage, 
it does not matter which party institut- 
ed the suit, The Courts are now readier 
than they used to be to detect faults on 
both the sides and by apportionment ref- 
lect the comparative importance -of each 
fault, With the adoption of apportion~ 
ment in case of contributory negligence, 
the Iast opportunity rule had lost its 
value and has ultimately been Ani 
by the Courts, 


In applying the English law on MA 


6, Devies v. Mann. (1842) 10 M&W 546, 

7, British Columbia Elec. Rly, Co, Ve 
Loach, (1916) 1 AC 719, 

8, Sparks v; Edward Ash Lid, (1943) 

: KB 223, 

9, Chhote Lal v, G, L P, ‘Rly. Co., AIR 
1929 Nag 209, 

10, Ramesh Chandra Dutt v. Union of 

India, AIR 1965 Pat 167, 
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butory negligence, the Indian Courts had 
not restricted themselves to common law, 
The Courts in India have been follow- 
ing the’ rules developed by common law 
Courts. This was partly due to their 
common law affiliation and partly due 
to the submissive nature of Indian judi- 
clary to follow English Courts. The law 
prevailing in. the 17th century was 
not able to cope with the needs of an 
industrialised and fast ‘moving society. 
Thus the Courts in India are  hithérto 
following the common law doctrine of 
contributory negligence with all its 
variations and amendments regarding its 
application, This blind following had af~ 
fected the development’ of the law on 
the topic in ‘India, as the Courts might 
have adopted other line of thinking 
which might have been better suited: _to 
Indian circumstances, There has been’ no 
originality in the development’ of the 
law relating to oon. Preece 
all along, 


After some initial hesitation, 14 various 
High Courts!2 are now28 apportioning 
the liability . according to. blameworthi- 
ness of the parties in cases of contribu- 
tory negligence, Thus the judicial trend 


has been’ to follow the English law as - 


amended by legislature in 1945. The rulé 
of last „opPortunity has also” been dis- 
carded, 14 


First step towards codification of law 
relating to contributory negligence has 
been taken by the State of Kerala in 
the shape of Kerala Tort (Miscellaneous 
Provisions) Act, 1976. It::was almost a 
word by word reproduction of the Law 
Reform (Contributory Negligence) - Act, 
1945 of England. : The Act of 1976 was 
not enacted due to any desire- or: direc- 
tion expressed by the Kerala High 
Court. : The law of contributory negli- 
gence prevailing in Kerala -before this 
enactment was not different, There was 
no adverse decision of the: Kerala High 
Court which could have necessitated this 


ca In -Smt, - Jeet- Kumari Poddar- v. 
Chittagong Engg. &. Elec, Supply Co. 
Pvt., AIR 1947 Cal 195 and Gov- 
ernor General in Council . y, . Bibi 

- Saliman, ATR 1949 Pat- 388 contri- 
butory negligence of the plaintiff 
‘ was held to be a complete- defence, 

12. Almost all the High Courts, 

13. Since Union of India v, Lalman, AIR 
1954 Vindh Pra 17, 

14, Brij Mohan Sahni v. Mahinder Kut 

mar, 1966 ACJ 83 (Punj), 
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enactment. In fact, the Kerala High 
Court ` had already started making ap- 
portionment like other High Courts in 
India, on the basis of justice, equity and 
good conscience, 

Necessity ..of similar legislation in 
other States: . It is necessary that a 
legislation similar to the Kerala Tort 
(Miscellaneous Provisions) Act,- 1976 
must be adopted by all other State 
legislatures. ` The objections to such a 
measure could be— .. 


(i) ‘Contributory negligence is: no long- 
er a defence to an action in negligence. 
Apportionment of damages is made by 
the Courts in such cases even without 
any enactment, It is. so done - either on 
the basis of the provisions. of the. Motor 
Vehicles Act, 1939 or on the. basis of the 
principles of justice, equity - and good 
conscience; , ee 

(ii) ; the last ‘opportunity rule. is no 
longer a good law, It has already been 
denounced: by the Courts in India:; and 

. (iii) What has-been done by the Act 
of 1945 in England,’ thas. already, been 
done. by the: -Judge-made-law in _ India. 
Therefore, there is. no need for passing 
any new legislation in India. ; . 

But these! objections could easily be 

repelled on the following grounds. 
(i) The Courts in India used to apply 
the principle of ‘Justice, equity and good 
conscience in -matters which are not 
covered by: statute, but this principle 
should not ‘goon varying in India every 
tirne the common law is amended by a 
statute in England. Ea 


(üi) There is no reported Supreme 
Court decision apportioning the liability 
in cases relating to contributory negli- 
gence, Great confusion has been: created 
by the conflicting decisions of various 
High: Courts and also by the enactment 
in Kerala, A legislation by the Parlia- 
ment of India is; therefore, mecessary. 

A -central -legislation on this topic has 
also been aed by Caper on this 
gubject, 18. v , 

Suggestion :=— A- legislation based on 
the following. . crete is . Wren y re~ 
quired, E 


15: As in Kerala S. R. T. a aa Ve 
' Madhvi Amma, 1977. ACJ 3. (Ker). 
16, In reply to the questionnaire by 

Dr. J, N, Saxena, Prof Narendra 

Singh, R. K. Bangia, B. Chaudhary, 

V. V. Soma Raju, Kashmir Singh and 
Eis Danial Latif, i 


_ 


1981 


Draft legislation : 


‘LAW REFORM (CONTRIBUTORY 
- NEGLIGENCE) ACT, 1981. 


An Act to provide for’ apportionment 


of loss in cases of contributory negli- 


gence of the plaintiff, 

Be it enacted by, ‘Parliament in the 
thirty-second: year of “the Republic of 
India as follows: y 
Section 1. Short title, Extent and Com- 
mencement:— (1) This Act may be 
called The Law Reform. (Contributory 
Negligence) Act, 1981, ` 


(2) It extends to the whole of ‘India. 
(3) It shall come in to force on such 
date as the Central Government may, 


by notification in the. official Gazette, 
appoint `. ok 
_ Section 2. Definitions : — The follow- 


ing expressions have the meaning hereby 
respectively assigned to them, that is. to 
say; 

“Court” means,. in relation to` ‘any 
claim,. the Court or Tribunal _by or ,be- 
fore whom; the claim falls | to, be., deter- 
mined; i 

“Daniage” ‘includes * 
personal: injury; 

“Dependant”. méans . 
whose benefit an action would’ be brought 


" loss of life” and 


under ` the Indian“ Fatal Accidents, Act, 


1855; -` 


“Fault” “méans | nepligence,’ breach of 


- statutory duty or’ other act ‘ot ‘omission 


whieh! gives“rise “to -the ‘defence of con- l 


tributory- negligence. a AE d bs 


‘Section '3. “Apportionment “of: ‘ability l 


in case of contribùtoty ~ negligence : : 
' (€) Where any person suffers’: ‘damage ` as 
a-result-partly of: his own) fault: and 
partly. of' the fault of any-‘other-’ përson 


or persons, a‘'-claim ‘in réspéct:of:: that. 


damage shall not’ be defeated by réason 
of the fault of the person suffering ` “the 
damage,:: but the damageés recoverable in 
respect ‘thereof. shall be reduced to Such 
extent. as the-'Court thinks- just -and 
equitable. having regard to the claimants 
share' in the p e poniibrIy for ` -ehe 
damage; >. peip E STE Teg 
-Provided that © 0.5- 
“ilfa) this: sub-section’ shali ‘ hot e 


to defeat any - deferice ‘arising under: -a 


contract; 


‘(b) Where ie or enactment’ pie 


viding for’ the’ limitation ‘of ` liability is 
applicable to: the claim; the amount of 
damages recoverable by the claimant. by 
virtue of this sub-section shall not ex- 
ceed the maximum limit so applicable, 
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(2) Where damages are recoverable by 
any person by virtue of . foregoing sub- 
section subject to such reduction as- is 
therein mentioned, the Court shall find 
and record the “total damages which’ 
would have been recoverable if the 
claimant had not been at fault, 


(3) Where any person dies as a result 
of his own fault and partly of the fault 
of any-other person or persons, and ac- 
cordingly an action was brought for the 
benefit of the estate under the Legal 
Representative’s Suits Act; 1855 (Central 
Act. of 1855), the damages recoverable 


-would be reduced under sub-section. (1) 


of this section, and' damages recoverable 
in action brought for the benefit of the 
dependants of that person under the 
Fatal , Accidents - Act, 1855 shall be re- 
duced to a proportionate extent. 


~ (4) Where in any case to which gab. 
séction (1) applies, one’ of the person at 
fault avoids liability to any other such 
person or his personal representative on 
the plea that the claim is barred by 
limitation, he shall not -be entitled to 
recover- any damages or contribution 
from that other person or representa- 
tive::.by virtue of that ‘sub-section, 


- iSection’ 4. Apportionment. in::’ case: of 
- assignee ‘plaintiff :— If a claim has been 


assigned by-a person who has -suffered 
the-damage, the: assignee would`'be con- 
sidered:'to' haye- suffered- the damags 
under sub-section’ (1)-6f Section 1 andj 
therefore,’ ‘shall” be: entitled - to” get F 
benefit ‘of this “Act.” as 
tafi) ‘AMENDMENTS iN THE. MOTOR 
VEHICLES ACT, 1939 > 


‘Motor aceidént is a hunian “ problem 
as-it affects the majority of population. 
The, accident. strikes -the principal ibread 
earner of a family and--his death. affects 
his wife, children’ and. the dependants. 
The victim of a road ‘accident: may be 
called a victim of the twentieth Century 
civilisation: Justice requires that such 
victim should not be- refused compensa- 


: tion. “simply becduse of. the -technicali- 


ties of law. Of late a lot of. hardships 
are | suffered by, the public due to somè 
detects in the’ basic policies in the Motor 


Vehicles “Act, 1939. Therefore,” ‘follo 


amendments are- . immediately required 
in this Act:— 

1, To provide immediate relief to ac- 

cident ‘victims; 

"2. To provide better mode of payment 
of damages by insurance companies; 

3. To make insurance companies 
strictly Hable towards third persons; 
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4, To make insurance companies lia- 
ble to pay the amount of damages re- 
duced due to the existence of contribu- 
tory negligence of the plaintiff; 


5. To make attestation of settlement 
of claims compulsory; and 

6 To make State liable in hit and 
run cases, 


1. TO PROVIDE IMMEDIATE RELIEF 
TO ACCIDENT VICTIMS 


The victim of a road accident or after 
his death his dependants are required 
to undergo a long process of litigation to 
get any relief from the Courts. In Bishan 
Devi v. Sirbaksh Singh? for eighteen 
years the widow and four minor child- 
ren of the deceased were praying the 
Courts for some compensation for the 
death of their bread winner due to rash 
and negligent driving ofa motor vehicle. 
P. S, Kailasam, J., focussed the dificul- 
ties experienced by the dependants in 
the following words: 

“One is tempted to remark that they 
(plaintiffs) would have been better off 
but for their hope of getting some re- 
lief in .Courts, They not -only had to 
spend their time „in. the Courts but to 
borrow to fight for their rights. It is a 
common knowledge that: such helpless- 
ness and desperate. condition is exploit- 
ed. by the unscrupulous persons who 
manage tọ get away with the bulk of 
the compensation- money if and-. when 
the claimant succeeds’ in -getting it.” 


Suggestion: The remedy’ by way of 
payment of compensation to the acci- 
dent, victims.-should be -inimediately 
given. 


- Draft aa For this purpose 
the following provision may be added as 
. Sectioù 110CC of the Motor Vehicles 
Act.. 1939, 


Section 110CC. Quick’ relief to ac- 
cident victims :— (1). The Claims Tis 
bunal may order the payment of a mini- 
mum compensation of rupees two huv- 
dred per month by the insurance com- 
pany to the accident victims or rupees 
séventyfive per ‘month to each depen- 
dant, iri case the victim has been killed 
in the accident, till’ the disposal of the 
case, 

(2) A dissatisfied claimant or the in- 
surance company may appeal to the ap- 
propriate Court against the order of the 
Tribunal under sub-section (1), 


17. AIR 1979 SC 1862. 
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2 TO PROVIDE BETTER MODE OF 
PAYMENT OF DAMAGES BY THE 
INSURANCE COMPANIES 


The damages in an action in tort are 
in the discretion of the Judge, Damages 
are usually intended to be a pecuniary 
compensation for the injury. But as the 
damages are awarded in lump sum pay- 
ment they cause a great burden on the 
defendant. The plaintiff, who may be in 
great need, takes this large sum as a 
windfall or he may not be able to 
manage this amount to the best of its 
use due to inexperience. Thus the very 
purpose of providing relief may get 
evaporated. 

The insurance company of the defen- 
dant, when required to pay a large 
amount of damages, try to avoid or at 
least postpone its payment by going in 
appeal to higher Court and use all pos- 
sible tactics to cause delay. Moreover, 
when the insurance company is requir- 
ed to pay damages in lump sum, it is 
refiected in the higher rates of permium 
charged from the motoring public. 


Suggestion +- The payment of dam- 
ages to. the victims of motor accidents or 
their dependants by the insurance com- 
pany should be made through any of 
the nationalised banks on monthly basis. 


‘The insurance being nationalised in India, 


the security of payment by these eom- 
panies could not be in doubt. 

In Bishan. Devi ,v. Sirbakash ` Singh,18 
P. S. Kailasam, J., had suggested the 
mode of payment ‘of damages under hit- 
and-run cases as under: 


"The insurance companies are now 
nationalised and the necessity: for 


awarding lump sum payment to: secure 


the interest of the defendants .ig no 
longer there. Regular monthly pay- 
ments could,be made through one of the 
nationalised banks nearest to the place 
of residence of the dependants, Pay- 
ment of monthly instalments and avoi- 
dance: of lump sum payment would: re- 
duce substantially the burden on the 
insurer and consequently on the in- 
sured, . In most cases it is seen 
that. a Jump sum payment is not to the 
advantage of the dependants.” >. 

The aforesaid mode of payment of 
compensation was suggested by the 
Court in the case of payment of damages 
in no-fault-liability insurance, yet it 
may conveniently be suggested that this 
mode of payment may also be applied 


18, ATR 1979 SC 1862, 


Nest -- 


‘where liability . depends- upon the proof 
of negligence. ` This would provide” the 
Courts’ freedom’ to measure the damages 
without any consideration: of financial 
burden on the-insurance company, oe 
experiment is worth trying. . 

‘Draft amendment: For this purpose 
following ‘provision should be enacted. -as 
Section 95AAA in the’. Mator Vehicles 
Act, 1939; K 
- Section 95AAA, ” Mode of payment’ ‘by 
insurance company:. (I) Compensation 
payable to the accident“ victim or his 
dependant by the insurance company 
shall be made on monthly ‘basis through 
a nationalised. bank nearer to the. place 
of residence of the victim or dep dan 
as the case may be, 

(2) The Court: may in its discretion 
order the lump.sum payment in a- parti- 
cular: case, giving reasons in wiling, fof 
such an order. l 
3. -TO MAKE INSURANCE ` ‘COMPANY. 

© STRICTLY >` TADLES ze < TOWARDS 
| THIRD PERSONS — he gest ie 


Insurancé' against” third ’ panty, risk’ is. 


compulsory 19: which - secures’ payment 
to the claimant against the insolvency or 


liquidation- of the, insured, In Mangi, Lal 


v. Parasram”? the Madhya Pradesh High 
Court obseryed as under:— In, 4, 
“The protection from. . liability for 
death. or, injury, to’ third parties ` ig ‘the 
jnsurançé,,. which’ is a “contract, of ‘iridem- 
nity . inder. ‘which; tHe’ insurer. agreés 
to reimburse , ‘thé ‘insured. to the extent 
of the, ‘amount ‘of ‘damages’ which’. ‘the 


ee may become” Tabie tő Pag Tor... 


eath or “injury to a third * ; ty or 
damages, 
accident. | Ee a ai 

. Now. the law is,. ‘that a: ‘claimant | is 
entitled. to. recover ‘from’ the insurer the 
amount: of .compensation’ which he is in 
law entitled to obtain from the insured, 
' subject | to; statutory limit of - the. Jiabi- 
lity of the’. insurer,’ * ~ '" 

‘Thus; nm ‘under ‘the contract of ‘inguratice, 
the insurance. cg ompany, is. liable. to pay 
. amages only” if. the. ‘insured 
l Gages ‘law. liable. to pay., to the “accident 
victim. But. there is a, tendency, of ` ‘tha 


‘Courts in ‘India’ to, ‘make. thë. -inguratice 
company ctly liable to. pay, “the: dam-. `- 
ages to third party, who had. suffered, in~ 


fury ,or. loss in the. accis ent. due ‘to; . the 
use. of insured. vehicle," “In “Haji. Zakatia 


19. Under ` Section 94° of” u the Motor 
“Vehicles Act, 1939. °° wt 
; AIR 1971 Madh Pra-'5 ine ea 


Contributory negligence and Motor Vehicles’ Act 


to. ‘his. property, eased in’ baa 


Journal 135 
v. Naoshir Cama,?® it was held that the 
liability of the insurer: to pay damages 
to the insured or to the legal represen- 
tative of the deceased does -not depend 
upon “the ‘proof that ‘the “driver ‘of-the 
motor vehicle is guilty of rash.and neg- 
ligent . driving.. In this - C89, A. Samba- 
siya Rao, dJ., said: 


- “Tf: an ‘insured person ¢ or the heir se 8 
deceased person-who.has been a victim 
of motor accident, is obliged to‘ prove 
rash and negligent. driving before some 
damages are awarded to him or them, 
it appears as a general principle, that 
the very purpose of motor. . insurance 
would be defeated.” Similarly in United 


- India Fire . and. General Insurance Co.. 
-Ltd..'v.. Maddli Suseela22 it- was held that 


there. is absolutely- nothing in the Act 
or- the Rules made thereunder ‘providing 
for the proof of fault or “negligence . in 
claims -.of :-compensation arising Dad 
Section;.110A: of the Ach is. 

In spite of such'ah: approach ted by 
these Courts, it cannot be denied that 
the, liability of.thẹ-insurance „company 
is -the liability only if the insured ' is 
liable, to pay- if he hasbeen negligent, -- 
~ Suggestion .—_ The insurance ~ company 
should be. made. strictly: : liable for an 
injury. to-.the third-party’ il'e., without 
the proof of fault -on the. part: of ng 
insured yehicle’s. driver, . 


Draft amendment :—: Tor. ihe pür 


the following. provision. -be, : substituted 
‘for the existing oo 96: of. the Motor 
- Vehicles, Act, 1939: 


71 Section 96, : Liability- of the: ° insurance 


sty Fa 


company: 'foWardg; ithird.! parties: | (1) If,- 
after’ a: certificate of insurance has been 


- issued ‘under. sub-section. (4) of Sec. 95 


in favour:of the person by whom.a 
policy: hag ; been‘ ‘effected, an accident 
happens; the insurance: company shall 
be. strictly liable to . compensate the 
third party: injured by the use of insur- 
ed ‚vehicle; without any.“proof - of -negli- 
gence of its. driver-up to any: sum ‘not 


exceeding. the sum: assured payable i 


under, . «. 


. (2) No sum shall ‘be payable by any ` 
insurance company . under’ sub-section (1) 
in respect of any- accident; unless before 
or: after the commencement | of. the pro~ 
ceedings ~ for claiming ‘compensatian 
from the insurer the Insured had á . 
notice ‘through the Court, a such pro- 
ceedings. 


21. AIR 1976 Andh Pra 171. 
22, 1979 ACJ 110 (Andi Pray) -~ 
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å. TO MAKE INSURANCE COMPANY 
LIABLE TO PAY THE AMOUNT OF 
DAMAGES REDUCED DUE TO THE 
EXISTENCE OF CONTRIBUTORY 

: NEGLIGENCE OF THE PLAINTIFF 


“The Courts in India have started mak- 
ing apportionment in cases where the 
claimant has also contributed to the 
accident,“ but. this did not . guarantee 
sufficient justice when both the plaintiff 
and the defendant are insured. In. such 
cases if the defendant is held solely ne~ 
gligent, the plaintiff shall get the comi- 
pensation for whole of his damages from 
the insurance company of the defendant. 
‘But if the plaintiff is held to be guilty 
of contributory negligence and thus re- 
sponsible in part for his own damage, he 
shall..get reduced damages from the 
defendant’s insurance company and’ could 
not get anything: from his own company 
with which he had insured his own ve- 
hicle, for any reduction made due: to ee 
own. contributory negligence. 


. There might bea tendency of the 
hudges in i such‘. circumstances, not to 
hold: guilty the plaintiff of contributory 
negligence. He.'shall be deprived’ of: the 
damages which: ‘otherwise would be.. paid 
by an insurance. ‘company.’ or ‘for -that 
matter: shall. be: 
motoring - public, a n 


To illustrate it, 
iñ ʻa -collision of his‘own car with a car 
belonging to ‘B^ Tf “B’ is -held- negli- 


‘gent, the insurance’ company:-of ‘B’s car 


shal] pay the damages: awarded “to ‘A’. 


But. if both .“A’ and. “B’ sare. held: equally. 


contributing to the ‘injury: ofA’, -the in 
surance company: of .‘B’s. :car shall- pay 
- 50%-of the damage suffered. and the. re- 
maining 50% shall be borne.by- ‘A’ him- 
self... To illustrate further, we may. pre- 
sume that in- the. -above: illustration ‘B’ 
also -suffered.. injuries in the same ac- 
cident. . , Now : suppose . that : the. injuries 
suffered: by chim- is approximately.. equal 
to: the injuries suffered by ‘A’ and .thus 
in this. case .the :Tribunal 
nothing to any of the parties- even ‚if 
both vehicles. are insured. | 


Although: the finding of the lability is 
not. likely to. be affected by the. existence 


of:.the. insurance>-it. is possible that. the ~ 


level of damages . ‘may be so affected. 
Since the Judges ‘how assume- that the 
defendant is insured, it is- doubtful if 
awards are inflated by the actual know- 





23. Since the case of Union of India v, 
Lalman, AIR 1954. Vindh Pra 17,° 
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TEA suffëred ` juries 


the Courts, 
“public” relations and salesmanship for a 


shall award. 


A.L R, 
ledge of insurance; perhaps actual 
knowledge that the defendant is un- 


insured may occasionally act as a brake 
on large awards, 

Suggestion :— Therefore, an amend- 
ment in the Motor Vehicles Act, 1939 is 
urgently required to make. it possible 


that if the plaintiff in a suit is held 
guilty of contributory negligence and an 


apportionment is made of the damages 
awardable-on this ground, he shall -get 


an ‘amount of damages which is-reduced 


due to his own negligence from ‘the in- 
surance company with whom his own 
vehicle is insured. 

“Draft amendment: A new provision 
should bė inserted in the Motor Vehi- 
cles Act, 1939: 

- Section 110BB.: Liability of the in- 
surance company in the case of contri- 
butory negligence: Where any reduction 
in damages awardable has been made by 
the: Tribunal on account of contributory 
negligence: of the injured or the deceas- 
ed, the insurance company of the victim's 


_vehicle, if jt. was insured, shall. pay the 


o to the extent. the vehicle was 
insured, | 


nn aa t. sË 


5. TO “MAKE l COMPULSORY, ea 


: TATION: OF SETTLEMENT | TOR 
CLAIMS a ; 


“A vast - ‘Majority.’ ‘of | “accident ‘claims 
néver go into any’ stage of litigation; 


only. än ‘infinitesimal proportion ` of them 


ever ‘come to, trial. A` substantial’ ‘number 
of Cases ' “are” “settled outside. the doors of 
Moreover, it is a matter. of 

‘settle’ J 


company”. m to claims `; promptly, 


-Prompt disposal’ of:- Claims’ ‘enables. ‘the 


company to keep down the reserves . for 


contingent liability. So ‘far as’ Taking 


small payments,’ 'there ‘is a closer ` ap- 
proach ‘towards absolute liability in; prac: 
tice than: in theory,” 


But the payments do. not ‘increase ` ‘in 
proportion to. losses sustained. Tem- 
porary ‘disability cases with small’ losses 
are considerably overpaid, those with big 
losses àre ‘slightly ` overpaid, while’ per~ 
manent disability’ * cases ' of' earners, the 
class ‘with’ largest” ‘losses ` and largest 
need: réceive* just payment: to meet’ the 
logses ‘incurred up to the time- of in- 
vestigation and, get’ nothing’ to apply 
against ‘the “continued ‘medical expenses 
or wage loss resulting from the impaired 
earning capacity. . The. ‘greater the in- 
jury, the loss, and the need, the victim’s 
bargaining position becomes weaker, and 
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he is less able to wait for the outcome 
of the tedious process of litigation. 
When a case is settled by negotiation, 
there is merely a greater or lesser, pro- 
bability that, if the case were litigated, 
the Judge would have decided in this oF 
that way. No insurance company. - 
likely to offer more, because they ` ae 
not in a mood to ‘make. fair settlements. 
A settlement is a business ` bar- 


gain ih which the ~ plaintiff. sells 
his claim to. a buyer for what 
he can get, and the buyer - buys 


for as little as he could pay, Since the 
plaintiff is often willing to sacrifice ‘some 
part of even’a good claim in order- to 
eliminate .the risk that the. action may 
fail altogether, and in. order to expedite 
the actual receipt: of money, an. ‘insurer 
would be foolish to settle for more than 
about ..80% of the. probable damages 
unless the case is a very clear one, - 
..The Supreme Court. of India. had also 
Boed its disapproval. to, such a SOTTY 
state of affairs prevailing Jin the. msu- 
rance companies.. In Bishan Devi:v. Bir- 
baksh Singh;24. the our said: -oo i 


“The- insürance ¢ompany in quite à 
few cases, ‘ds -in: the present ‘ane,’ ‘takes 
an’ unreagoinable- stand! and raises all sort 
of untenable pleas just-to- thwart: relief 
to the dependants. In many of; the 
claims it turns out to be  beyand!_ the 
: capacity... of the, claimant ; +o,-maintaini his 
 claim..dn a Court. .of laws a, i. lost 
5 Where. the plaintiff's. case. ‘is less:-strong 
and -there: is.:also.,the . possibility. :of -an 
adverse. „finding of -còntributory --.negli< 
gence,- the E o may: be dis- 


basy 2 - ar 
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' Siggéationy : "phere “4s a` necessity. t 
accident. 


regulate the. settlements of 
claims between the claimant and ` the 
insurance compahiés.. Such settlements 
should be required to ‘be complusorily 
attested by the Court. ig 


A “Draft. amendment : The. followingyprod 
visions. should be made a part of PE 
Motor Vehicles’ ‘Act, 1939: 


Section - 99A:—: Attestation: of: de: 


ments : ' (1) No settlement, made by. in- 
stirance™ company with the‘ victim of ‘any 
accident or his dependant shall have ‘the 
legal effect of discharging the liability 
of, the, insurance company, unless iit ‘is 
attested by the Tribunal. ., o a 

' (2) The Tribunal shall have the dis- 
cretion to refuse to attest any such. set- 


24, AIR 1979 SC 1862, 
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tlement .if.in. its view. the damages 
awarded under such settlement are. not 
for the, benefit of the claimant or other- 
wise are not just, ` 


-(3) If attestation, has been E by 
the Tribunal, the: claimant could seek 
the other remedies available to him as if 
the settlement was. not affected. 


6. TO MAKE STATE ‘LIABLE IN HIT- 
AND-RUN CASES 


In ‘spite of the tremendous value of the 
rule ‘of negligence in the regulation of 
affairs in a democratic society, its appli- 
accidents has 
not been satisfactory in the changing 
concept of the society. The Court ren- 
ders: its verdict after listening to wit- 
nesses testifying in minute detail -the 
facts which. existed for only a split 
second of time. Such testimony is age 
ously, .except in small minority, 
cases, the result of. what witnesses, oon 
reflection, , assume must ,, have happened: 
and. ‘this "may be the result of conversa- 
tion with others ‚and coaching by his 
advocate during preparation ; of the” ‘case, 
This unreliability in _bringiñg an. ‘issué 
to ‘trial has. ‘been, thé . reason to believe 
that ithe liability’ according to fault 
should be’ discarded, 0 0 Li, Santun 


- ÀS.. the. human ` factor: plays:. its. ‘own 
role; raccidents. resulting in . injuries;and 
damages to: iproperty,. are. “normal ;,.and_ 
indigenous.:,t6.:the ;»presence of) motor 
vehicles. on the ` highways.” O:Every 


4 


motorist is, at. some time. guilty . of in- 


advertence or mistaken’ - fudgmetit -and 
it is’ only, a matter’ ‘of | Charice’ ‘that’ such 
inadvertencé might öccùr at'a time when 


some! other-.person iis in:.a.-positioni ‘to 


“suffernas:a-result of it; The new -policy 


is. that ithe losses: resulting *from~-such 
‘acbidents should. be . collective . respon- 
sibility of- the motoring a and. borne 
aS: a’ cost of operation, . Dota arean ia 


The’ ‘Courts in’ Iridia ‘have | ‘also sug- 
gested ‘that . be ‘principle “Of “Ho- 
fault-liability’ ` -motor `` accident 
must be incorpordted in’ the’ law, ‘Thus 
in Keshavän ` Nair v,’ State’ Insurancè 
Officer, * thé High ‘Court of Kerala’ ex- 
pressed itséli, in "the following: words; ' 


"Out ‘of -a sense -of humanity ' ‘arid hav- 
ing:due regard .to the handicap. of the 
innocent! - victim! in‘: establishing the 
negligence of the. operator of the vehicle 

a blanket liability must be cast on the 
are á 





25, 1971- ACJ 219 (Kei). 
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The Madras High Court in M/s, Ruby 
Insurance Co. Ltd, v. V, Govindraj,78 
has suggested the necessity of social 
insurance for the claimant irrespective 
of the proof of negligence to a limited 
extent, say 250.to 300 rupees a month. 

In a recent decision .in State of Hara- 
yana v. Darshana Devi,” the Supreme 
Court observed as under: 

“Now that insurance against third 
party risk is compulsory and motor in- 
surance is nationalised and transport 
itself is largely by State undertakings, 
the principle of no-fault-liability and on 
the-spot-settlement of claims should 
become national policy,” . 


The Supreme Court in Bishna Devi and 
others v. Sirbaksh Singh and another,” 
advocated the no fault lability in the 
following passages ; 

“It is for the legislature to make 
provision for immediate and adequate 
relief to the dependants in motor acci- 
dent cases, The legislature may consi- 
der making the liability to pay minimum 
compensation ` absolute as is provided 
for the dependants of victims in rail and 
air accidents; When a person dies in 
a motor accident, the number of ‘his de- 
pendants and the period of their depen- 
dency may be ascertained, The minimum 
compensation may be paid every month 
to the dependants according to their 
share for the-period to which they are 
entitled,” k yi ae ike met fe 
_ D, M, Chandrashekhar, Chief Justice 
of. Karnataka High Court has expressed 
himself in the following words™s ! 

“J am“ strongly of the view that the 
Taw. should be amended to provide for 
payment of compensation to all victims 
of the automobile accidents or their de- 
pendants in case of death resulting from 
accidents, irrespective . of negligence, 
just as Workmen’s Compensation Act 
provides for payment of compensation 
for injuries or deaths in the course of 
employment, irrespective of negligence. 
Proof of negligence of drivers of motor 
vehicles, ig generally very difficult and 
involves much delay and expenditure 
for claimants, “Motor vehicle accident 


a E EEE 

26, A.A.O, Nos, 607 and 296 of 1974 
decided on 13-12-1976 (referred in 
AIR 1979 SC 1862). 

97, 1979 ACJ 205: AIR 1979 SC 855, 

28. AIR 1979 SC 1862. 

29. In reply to the questionnaire sent 
by the author. 
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claims cases are increasing in number 
and the pendency of such cases both 
before the Claims Tribunal and High 
Courts, has reached alarming propor- 
tions,” n 
The Law Commission of India in its 
fifty-first report on compensation for 
injuries caused by automobiles in  hit- 
and-run cases observed as under,29 ` 


“For some time past, there, has been 
considerable dissatisfaction for personal 
injuries caused by automobiles, This 
dissatisfaction can be attributed partly 
to the defects in law, and partly to the 
inherent nature of the situation, Re 
medies suggested for this dissatisfaction 
have been of various kinds — extension 
of common law liability, insurance for 
liability and social security — or vari- 
ants or combination of one or more of 
these three,” + | 


Payment of compensation by State or 
by an agency set up or recognised by 
the State, irrespective of fault does not 
exist in the field of automobile -accident 
in India, Instead of requiring the victim 
to prove fault, he should be., made en- 
titled to claim. compensation . on. the 
proof of injury. In this connection, the 
Law Commission has suggested:3t... 


“We are of the view that’ cases in 
which the accident is caused by the 
vehicle '-where the - person responsible 
cannot be traced — popularly“known ‘as 
hit-and-run -caseés — should be: provided 
for, and the State should’ ‘take’ over -the 
liability in such cases; There ‘being n6 
question of recovery from: the tort-feasor 
or his insurer, the harm. sufferéd goés un- 
compensated for, Social justice, requires 
that the State should take over the lia- 
bility,” - _ | : ve 

The Law Commission, therefore, sug- 
gested for making .the State liable 
in such cases, It seems that.due to finaz 
ncial reasons, this recommendation of 
the Commission has not been accepted 
so far, The Law Commission’ ‘has also 
expressed itself on the financial- diffi- 
culties in the following passage:33 :... 

“The remedy in a welfare society de- 
pends upon how progressive a view it 
takes of social security, and also on how 





30, 5ist report of the Law Commission 
of India, para 2.:- ` ae 

31, Para 37 of the 5lst report: of the 
Law Commission of India. 

32, Para 17 of the 5lst report-of the 
Law Commission of India, 
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large are the financial resources of the 
State,” 


Suggestion :— The recommendation -of 
the Law Commission of India should be 
accepted by the Parliament of India 
without any delay. To overcome the 
financial difficulties arising therefrom, “it 
is necessary: that the’ States- may be 
given powers to- collect the required 
funds from the public. A fee may be 
charged while issuing driving licenses 
or renewing them or at the time of -re~ 
gistration of the motor vehicles or tax- 
ing insurance policies issued by thein- 
surance companies. D, M. Chandershe- 
khar, C. J., of Karnataka High Court 
also advocated the levy of additional 
premium in the following passage: ` 


‘“*Payment of compensation irrespective 
of negligence, would necessitate automo- 
bile owners and. operators “paying. very 
much higher rates of premia: to insu- 
rance companies. But, this is inevitable 
in a welfare State. Just- like employers 
bear the burden of paying . compensa 
tion to their employees , under . Work- 
men’s- Compensation Act, owners and_op- 
perators of automobiles should , bear.;the 
burden of higher rates of. insurance pre- 
mia to provide ‘for compensation for 
automobile - i a _ irrespective“ of 
negligence. SE Eo 


Draft adient, i In: ETE 
cases -the recommendation. '. of the Law- 
Commission - of-India ‘should: be- accepted: 
It has .recommmended.: the addition*of :the 
following ° PEO to the Motor’ eee 
Act, . 1939:.. See. Gute Ee 

Section nee (1) ‘Where an ascent: 
involving the eR of or r “bodily injury 


e E SEE bod oe 
E da = ~ P 4 tre 2 
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The political structure’ .of: ithe . Consti- 
tution -of India is so unusualyan’ admix~ 
ture: of unitary: :and. federal systems, 
blended with. peculiarities of.Indian: way 
of thinking, with historical: development 
of constitutional - structure richly, im- 
printed: on it} ‘reflecting quest for the 
solutions of. the problems. peculiar::'to 
this country, that it is impossible to de- 
scribe its nature succinctly. Character- 
isations such as ‘quasi loose or liberal 
federation’, ‘co-operative federations’, or 


_ at. the..,; time ` of. _Fegistration ;, 
vehicles, Bg, 22 aoa T 


“CAN THE PRIME MINISTER. EXAMINE. THE. WORKING OF, THE STATE” 
By: S. N. ` ‘Johri; B.Sc., LL.M., Law Secretary, Govertiment of M? P. Bhopal - Aa 
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to a person caused by or aris- 
ing out of the “use of -motor 
vehicle occurs, °` and it is proved 


ihat the claim for’ compensation in re- 
spect’ of such- accident’ cannot be made 


because the person liable to pay such 


compensation or his. whereabouts cannot 
be’ ascertained. after’ reasonable effort, 
the person entitled to such compensation 
sa be entitled to receive it from the 
tate, 


” (2) “Where, Min respeit of an er 
any claim is made under sub-section (1) 
and it is found that the claimant has re- 
ceived, or is entitled to receive, any sum 
as compensation-or indemnity from any 
person: other than: the driver or owner 
of the-motor vehicle which occasioned 
the death or bodily’ injury, the- amount 
to be awarded to the claimant against 
the State under sub-section Koi =e be 
ae by that sum,: ° 
I noie ‘one’ -more. sub-section be 


added along with the above two sub-sec- 


tions sd: that:the State may ‘be able to 
levy tax. on“the motoring public to a 
ble it oto ` bear- do new. kaa : 
ees es ae ae 


* Sab-sestion (3): to. Section 109A. | “The 


r 


‘State. shall create a fund. -for. the pay- 


ment; of compensation , to. the, victims of 
motor vehicle. accident entitled., fo, re- 
receive, it: from: the. State under. ‘sub-sec- 
tion. (1). ., ‘This fund. “shall. be „created by 
imposing a fee on all, ‘the. users: of. vehi- 


‘cles chargeable either at the | time “of 


issuing or.” renewing. “driving - Jicences or 
of, motor 


N 


‘statutory. ‘decentralisation’ (1). - are inter- 
esting - : but “not! particularly’ illuminating 


Dr. Rajendra: ‘Parshad, - therefore}: per- 
sonally” felt- that so far’ as our constitu- 
tion is concerried he ‘would not ‘attach 
any importance: to, the labels, "unitary ‘or 
federal etc’, Dr, “Ambedkar gave to: our 
Constitution the name of ‘Flexible Fede- 


1. A: H, Birch: Federalism, Finance and 
' Social Legislation in Canada; - Aus- 
tralia and! U- <p: sA page 305, 
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ration, not suffering from the defects of 
rigidity or legalism’, The members olf 
the Constituent Assembly refused to ad- 
here to any theory or dogma about fede- 
ration. T, T. Krishnamachari said thal 
federation itself was ‘not a definite con- 
cept? and ‘lacked stable meaning’ (2). 
Therefore, the members drawing on the 
experience of the great federations like 
U, S. A., Canada, Switzerland and Aus- 
tralia pursued the policy to pick. and 
choose the best that would suit the soil 
of. our. nation the most, It. is in _ this 
context that the voice in .the nature of 
a strict federalist, questioning, in the 
name of provincial autonomy, the pro- 
priety of the Prime Minister's visit to 
the States for examining and assessing 
their working, has to. be evaluated in 
the light of the. various eu of 
Our: ae we, SS 

Broadly o the: basic cħaracter 
of our Constitution is unitary in spirit 
and federal- in expression due to distri- 
bution of ‘powers to. the -smaller units 
carved. and recarved-out: as States, The 
present States of. India never<existed as 
separate ::;independent units nor ‘they 
joined together under a covenant to 
form the United State of India as was 
the case in Ue “A: Nor the sO“called 
federating States reserved ‘for themselves 
a' greater biindle of ‘rights includihg’ the 
residuary- powers, conceding only a’ few 
powers” to ` the Union,': In- this country 
the procéss -was just’ ‘the ‘reversé! Eyen 
before’ _indépendence . ‘India was “almost 
the ‘same as‘today wilt the’ added’ ‘terri- 
tory of Pakistan ‘and Bangladesh. “Hav- 
ing’ regard to‘ the ‘laiguage, “culture and 
other heritage the States were récarved 
as smaller and economically viable units 
of administration and certain powers 
were given to them reserving residuary 
powers with the Centre, 


In “the Indian Constitition'a recurrent ° 


theme of its unitary character, asdistio-. -. 
the ` creditor, 


guished from American Constitution, is 
obvious :- in one single integrated: judi- 
ciary :.. having jurisdiction and- providing 
remedies in all cases,. whether arising 
out of Central. law or State. law,.. and 
whether arising under the Constitutional 
law, civil law or criminal, law. Dr. Am- 
bedkar was perhaps the greatest ‘apostle 
of this ‘system, For him such a. judicial 
system plus uniformity of law were es- 


2. Constituent Assembly Debates XI, 11, 
950. 
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sential(3) to maintain the unitary char“ 
acter of this country. 


- Although the provisions of Part XI are 
entrenched so far as the question of 
their amendment goes, - yet the power 
relationship may be greatly changed, 
but not permanently upset, in one of 
the following ways. Under the provisions 
for meeting emergencies (Articles 352 
and others) the Union executive and the 
Parliament may direct the State Govern- 
ment in the use of its powers or assume 
all of its powers. The Union executive 
may act for the State executive and 
Parliament may enact legislation as if 
it were the State legislature. Thus in 
the words of Dr. Ambedkar India may 
in certain circumstances become purely 
a unitary State.(4) Even in normal] times 
Articles 249 empowers the Parliament to 
legislate with respect to the matters of 
State list in national interest and ac” 
cording: to: Article 73 the executive 
power of the Union is co-extensive with 
its ‘legislative power, It follows that in 
the' national ‘interest. if Parliament as- 
sumes certain State ‘list powers, the ex- 
ecutive’ “control and supervision of. the 
Union executive comes’ in, 


‘Union and State ‘relationship in India 
is not, governed by covenants but, Jarge- 
ly by’ ‘the provisions of Chapter, Xr. of 
the Constitution. Article 256 authorises 
the union :executive .to give. directions: to 
the iState Government and: Article 257 
speaks, of control of the Unionexecutive 
over ithe- State: including the spower:: ta 
issue: i directions -~ in . particular -::circum-. 
stances, Article 258 contemplates.. confer- 
ring -certain powers and duties .of. the 
Union on:,the State ‘Governments with 
their ‘cosent. Similarly ‘under Article 259 
the State Government may entrust some 
of its fuctions to the Centre, 


For enabling the Union to sanction the 
ways and means advances and the 
‘grants-in-aid ‘the: Union is' entitled to 
assess the needs and, as is usual. with 
direct fhe’ planning and 
supervise the: manner and extent of the 
expenditure; Increasing. depéndence: of 
the States-on such: aid and huge over- 
drafts inherent in -deficit - financing} as 
well.as plan: co-ordination between. the 
Centre: and the States are making the 
State.. increasingly.: dependent. upon the 
Union executive, This is: Aa a 


3. C. A. D. VII, Eoaea 
4, Granville Austin — Indian Constitu~ 
tion page 194-5, 
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the already illusory _ autonomy of ae 
States. 


Article’ 355 enjoins a duty: upon’ the 
Centre to protect the States not only 
against external aggression but also 
against internal disturbance, ‘This duty 
is not merely during the ‘declaration of 
emergency but continues to exist 
otherwise 
stances call for the discharge of such 
functions by the Union: executive. Prime 


Minister as head’ of the Union. executive 
is entitled to personally visit the States: 


and examine the existence of patent or 
potential pockets. which may gen erate 


such disturbance not only in,the State. 


but elsewhere. as well, and thereby .as- 
sess the need and extent of protection 


required to be furnished under that 
Article, | 
Similarly, ` Article 356 nancies the 


President to assume all ` powers with re- 
spect to that State on receiving informa- 
tion through > the Governor or otherwise 
that. the © 
that State- has failed. ‘The source! of: in- 


formation ‘other than’ the Governor could. 


as well be-the Prime Minister who’ has 
thus a constitutional right to visit ‘the 
States and assess the working: of the 
constitutional machinery. Bureaucracy’ -is 
part of such constitutional. machinery 
and assessing or examining’ the working 
of that machinery in the implementation 
of Central and State plans and projects 
is thus an inherent constitutional right 
of the Prime Minister, This is so because 
according to Granville Austin - ‘central- 
isation was made a constitytional princi- 
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even 
when extraordinary circum~ 


constitutional machinery : of 
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ple’(5) affecting the relationship between 
the Union and the States, 

“Power of general supervision of the 
working of the State -machinery is not 
mentioned in any of the lists under 
Seventh Schedule. It is, therefore, clear- 
ly referable to the residuary powers of 
the Centre’ contemplated under’ Art. 248 
read with Article 73 of the Constitution. 
In any case if an interference of this 
type is suffered or welcomed hy the 
State Government it will amount to im- 
plied. entrustment- of its functions to the 
Centre to the extent to which it is so 
suffered or welcomed. 


‘In the matter of administration’ of the 
Scheduled areas, Article 339 read with 
the Schedule V of the Constitution con- 
templates complete Central control and 
supervision through the Governor who 
has been ‘given overriding legislative 
power over the legislature of the State 
or even over the law passed, by the Par- 
liament. Atticle 339 contemplates the 
issue’ ‘of ‘direction by fhe Union to the 
States for drawing up and: execution of 
schemes, All these powers of the Union 
over ‘the States do entitle the Prime 
Minister to take stock of the situation 
and examine the response of the State 
in-these matters, 

Without: going into greater details, this 
would -suffice to throw some light on the 
constitutional propriety of our vigilant 
and vibrant. Prime Minister’s’ visit ‘for 
assessing and: examining the affairs ofthe 
State’ in national interest and benefit- 
ing them with guidance emanating from 
her rich experience and monolith stature. 


Os Granville Austin — Indian Constitu- 
. tion page 319, | 
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LAW OF MARRIAGE AND - DIVORCE 
- UNDER THE HINDU MARRIAGE 
ACT 1955 (AMENDED UP-TO-DATE) 
1981. 2ND PRINT by Piyush Kant 
. Jain; - Published by Kant Publication, 
Ludhiana, Chandigarh, Pp. i to ws 
+. 353- a i to vii,. Price Rs. 43, - 
Of late there. is a ‘spurt of. Pooks on 
Law of Marriage and Divorce governing 
the Hindus. Perhaps this is due to the 
fact that the. law on the subject has 
been liberalised by the Marriage Law 
(Amendment) Act, 1976 and it has be- 
gome very easy to draw upon the ple: 


thora of cases decided under the various 
Matrimonial Causes and Proceedings , Act 
of England, In fact the Hindu Marriage 
Act, 1955. is. conceptually _ based on the 
Matrimonial Causes Act 1950 to 1965 
and the Divorce Reforms Act 1969, The 
work makes a good reading and is in 
formative but the author does not.seem 
to have taken care to go through the 
text after perhaps the cut-off date for 
publication for though the title says 
amended up-to-date that is including tha 
1976 Amendment Act, the same Act is 
not mentioned in the list of subsequent , 
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legislation affecting the principal Act, 
Though the author has drawn upon Eng- 
lish Cases and Statutes for embelishing 
his commentary he. has failed to notice 
. effect of subsequent legislation in that 
country on the case(s) relied upon by 
him. For example, while discyssing the 
concept of domicile, a. statement is 
made, ‘A wife follows the domicile of 
her husband’ based on .{1964) 2 All ER 
233. Jn view of the specific provision 
of conferring the wife an independent 
domicile by the Domicile and Matrimo-, 
nial Proceedings Act 1973 (C; 45) with 
effect from 1-1-1974, the statement 
would no longer hold good in that -coun~ 
try though said statement would still 
hold good so far.as-our country. A pro-. 
cess of further liberalising the law of 
divorce among Hindus (possibly under 
the various existing Statutes of Marriage 
and Divorce among Christians, Parsis 
etc.) is under consideration and it is 
proposed to lay down a single but com- 
prehensive ground. for claiming divorce 


that the. marriage „has B Eg : 


ed to- click. ers 


‘The book is ' ësseritiallý written to en~ 
courage quality research work on’ the 
subject- of marriage ‘and has, besides 
sectionwise comments included therein 
Rules made by. the various High Courts 
for the implementation of the provisions 
of the Act and other allied enactment 
both Indian and foreign, All of this. is 
written in’lucid and readable style and 
manner and contains almost all the in- 
formation needed for an indepth study 
of the institution of marriage and its 
development over the time, Exhaustive 
subject-index further adds to the utility 
and quality of the book. In fine‘ the book 
is a welcome addition to the literature 
in relation to matrimonial relationship 
in all its aspects and concepts, 

A, G., ac 





A. P. MATHUR’S COMMENTARIES ON 
_ THE MOTOR VEHICLES ACT, 1939 

(Vol. 1). (EIGHTH EDN. 1981) Revised 

by Shri S.. D. Singh, Judge ` (Retd.), 

Allahabad High Court, Published by 
- Eastern Book Company, Law Publisher 
and Booksellers; 34 Lalbagh, Lucknow; 
~ Pages’ 12+860, Price Rs. '200/- per set 
‘* (Rs. ‘100/- per volume), — 


-The very. ‘fact that within less than 
twernityfive years, this work has entered 
its éighth. edition establishes its extréma 
popularity. in the legal profession, . This 
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edition is further enriched because of the 
valuable contribution made by the cele 


brated author in thoroughly re 
vising . the same.~ The book ha 
been made up-to-date in casi 
Iaw. All amendments to the Ac 


and the rules by the Centre or the State: 
have. been duly noticed. The remarka 
ble feature of this work is its compre: 
hensiveness and its analytical style ir 
which the commentary lucidly treat: 
all the topics, This book will be extre- 
mely useful.to the members of the 
Bench and the. Bar, 


S. S.G, 





“CASES AND MATERIALS ON CODE 
‘OF CIVIL PROCEDURE” 3RD EDI- 
TION (1981): By Suranjan Chakra- 
varti and Bholeshwar Nath, Revised 
by Bholeshwar Nath, Adv., Published 
by Eastern Book Company, Law Pub- 
lishers and Book-sellers, ‘Lucknow, 
Pages XLVI plus 1557, Price Rs. 135, 00. 


This third -edition of the book has 
been -published within a short span of 
about, two -years ‘since, the -- publication 
of its earlier: (2nd). Edition in .1978, This 
wotld ‘indicate that - the book has been 
well received by the legal: profession, 
Unlike other standard works on the- sub- 
ject (such as AIR Commentaries on 
Civil P. C., now in its 9th edition) this 
books. does not contain any comments 
or views on the various provisions ol 
the Code.. It only gives the text of each 
provision in the Code, the State and 
High Court Amendments,’ the legislative 
changes and- almost a staggering masi 
of case law on statutory provision: 
Without any expression of views or 
these cases or on the interpretation o: 


_the provisions of the Code as containec 


in these decisions, In fact, the brie: 
headings or notes with which the cast 
law citations are given are in somi 
cases too sketchy to give an idea as ti 
the exact law point covered by thesi 
cases, 

‘At the beginning of this book there Í 
a Table showing the effect of the Codi 
of Civil Procedure (Amendment) Ac 
(104 of 1976) on the various provision: 
of the Code of 1908. This table can bi 
quite ‘useful for purposes of ready re 
ference, 


The book also includes (in Annexures- 
& TI) the full text of the Limitation Act 
(36 of 1963) and the Provincial Smal 
Cause Courts Act (9 of 1887), The in 


1981 


clusion of these Acts along with the 
Code of Civil Procedure in one single 
volume, can be useful to busy lawyers 
who do not like to carry too many 
books with their briefs to the Court. 


U.S. D., 





“SOCIETY AND THE LAW” IST EDI- 
TION 1981: By Shri H. R. Khanna 
Retd, Judge of the Supreme Court, 
Published by Ashok Publishing House 
Gauhati-I, Pages 95 Price Rs. 35-00, 
Name of Shri Khanna is very well 

known in legal profession for his fear- 

less exposition of law, and for his legal 
acumen in interpreting law in favour of 
the oppressed. 


‘This small book is a compilation 
of a series oof three lectures 
delivered by the author in “Anundo- 


ram Barooach Law Lectureship” — 
a series established in memory of 
late Mr. Barooah, I.C.S. one of the dis- 
tinguished scholars and a very able hu- 
man administrator from Assam, 


Society and Law are very much in- 
terlinked through the medium of State. 
State has to take notice of the prevail- 
ing condition in a society its aspiration, 
its progress in every walk of life. The 
State frames Laws to meet the needs 
of the society and society has to live, 
breathe and work for its progress with- 
ing the frame-work of law. 


Naturally neither society nor the 
State nor the law can afford to be static. 
The approach of each has to be dynamic, 


_In the course of these lectures Justice 
H. R. Khanna has very adroitly pin- 
pointed, the needs of each and pointed 
out the limits to which each has to 
yield to the rule of law, and needs of 
State and Society. 


In a small compass of just 95 pages 
the author has packed wisdom and new 
thought to the brim. The book is worth 
reading once for the sheer pleasure of 
its literary values, but subject-matter 
is sO engrossing that a second reading 
is inevitable, now for its thought con- 
tent, 


B, D, B. 
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COMPUTERISED PRECEDENTS ON 
CODE OF CIVIL PROCEURE AND 
LETTERS PATENT, By: S. G. Har- 
talkar, B.Sc., LL.B., Civil Judge, Sr. 
Division, Published by Milind Publi- 
shers, “Giriraj”; Chhawani, Nagpur- 
440013 (Mah.) Pp. 582+LXXII: Price: 
Rs. 100/-. 

This book is a uniqué and unprece- 
dented work in the field of law and 
more precisely in the field of digesting 
of cases in an exceptionally useful man- 
ner and towards a purposeful end, By 
his new and novel approach in compila- 
tion of precedents in a computerised 
manner under the Code of Civil Proce- 
dure & Letters Patent, the author has 
not only heralded a new approach but 
has also made a legal history. 

In an ocean of precedents, what is 
the Law that holds good? The book 
guides to this end clearly through its 
systematic study and arrangement of 
cases such as Overruled, Dissented from, 
Followed or Approved. The last case al- 
Ways puts the reader in the instant 
grasp of the ratio in it and the treat- 
ment given to other precedents noted 
above it in sub-paras. The reader not 
only knows the correct law in force on 
a point but also transits towards its 
development through divergent judicial 
pronouncements in an interesting and 
facile manner, 

20 years of judicial experience of the 
learned author on the civil side devel- 
oped in him a new angle and a rare 
insight in dealing with the subject 
keeping in view the practical difficulties 
in day to day work of the members of 
the Bench and the Bar in keeping track 
of the correct law in the midst of mul- 


tiple divergent precedents touching 
topics discussed. 
The Chief Justice of India, Hon’ble 


Mr. Justice Y. V. Chandrachud in his 
appreciative foreword to this book has 
admired the ingenuity and industry of 
the author in coming up with such a 
useful compilation. 

Attractive in its print, fascinating in 
its get-up and sturdily bound, this book 
of Hartalkar is no run-of-the-mill pro- 
duct. It is a meritorious work of un- 
doubtable utility to the members of the 
Bench and the Bar. It is a MUST for 
every sitting Judge and every practising 
lawyer. Like a ready-reckoner it has its 
place not on the high racks but a bib- 
lical place at hand on the table-shelf. 

B. K. $S 
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The Hon’ble Mr, Justice 
M. P. THAKKAR, 
Chief Justice, 
Gujarat High Court. 

Born on 4-11-1923 at Rangoon. Took 
High School education at Rangoon. 
Family shifted to India in 1942, 
Studied law in Ahmedabad and obtained 
LL.B. Degree from Bombay Univer. 
sity. Enrolled Advocate of Saurastra 
High Court in 1948. Did Civil Crimi- 
nal, Revenue, Income Tax, Industrial l 
Disputes cases and Company Law 
petitions. Practised in Saurastra High 
Court, Bombay High Court and 
Gujarat High Court. Appointed City 
Civil and. Sessions Judge in 1963. Ap- 
pointed Additional Judge, Gujarat High 
Court in July 1969 and permanent 
Judge in Noveinber 1973. Took oath of 
office of Chief Justice on 20-8-1981. 





M. M. QAZI, 
Judge, Bombay High Court. 


Born on 18-2-1930. Graduated from Nagpur 
Mahavidyalaya and after taking Law Degree 
of Nagpur University joined Nagpur District 
Bar in 1952. He was enrolled Advocate 
of Nagpur High Court in 1954. Appointed 
Assistant District Govt. Pleader and Public 


The Hon'ble Mr. Justice 


Prosecutor in 1967. Appointed Asstt. Govt. 
Pleader in 1968 and ‘Addl. Government 
Pleader in the High Court in 1973. He was 
appointed Government Pleader in 1980. As 
Chief Government Advocate in the High 
Court he was bandling mostly complicated 


i constitutional matters. During emergency 
as a Senior Government Counsel he handled important MISA matters, 





Represented State of Maharashtra in Supreme Court in Ceiling matters. Was 
Standing Counsel for some of the Local Bodies like Z. P. etc. He was lecturer 
in University College of Law, Nagpur from 1958 to 1962 during which period 
he was also Member of Faculty of Commerce, Nagpur University. He has been 
actively associated with several social and literary activities. He has been 
appointed Addl. Judge of the Bombay High Court. 
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MAY IT PLEASE YOUR LORDSHIP! 


(By: Mohan Rijhwani, Advocate, 


The convention of addressing judges of 
higher forums with an appellation of 
“Your Lordship” and “My Lord’ has 
its genesis in the feudal system of over- 
lordship, 

The feudal lords, though all powerful 
and otherwise sovereign over their ten- 
ants, had their place in Kingdom next to 
the King. They could not, therefore, be 
addressed as “Your Majesty’. An appel- 
lation based on factual position of the 
overlordship came into usage, that is the 
appellation of “Your Lordship” and “My 
Lord”, 

The judges including Privy Councillors 
could never be equal to the feudal lords 
-as the latter’s position was more power- 
ful and enviable in regard to their sove- 
reignty over their subjects (tenants). 

But to please the judges, Counsel used 
to address them with the appellation em- 
ployed for feudal lords. Gradually this 
manner of softening judges moods deve- 
loped into settled lines of convention and 
the conscious effort of placating the 
judges was dissolved into the vapid 
waters of customary address, 

The convention was bodily lifted and 
planted in India, Though initially fresh, 
_ it soon lost its flavour, 


But after independence these appella- 
tions were salted with the manner and 
tone of obsequiousness, of fawning and 
begging. 

Let me analyse: “Your Lordship” is 
used in place of second person “you”. It 
has a definite place in sentence structure 
but “My Lord” is only a synonym of 
“Sir”, It has no syntactic existence. For 
example, “You may turn to page 2” can 
be expressed “Your Lordship may turn 
to page 2”, On the other hand, “My Lord” 
is only ornamental. 

“I have said so, Sir” can be expressed 
“I have said so, My Lord”, Thus for the 
usage is aesthetically (convention wise) 
and grammatically proper even if it is 
mingled with a shrill tone of cringing. 


There is an innocent counsel from the 
ranks who did not have the advantage of 
Oxford or Cambridge, of Lincoln’s Inn, 
of Gray’s Inn, of Middle Temple or of 
Inner Temple. When he stammers he lisps 
with “My Lord”, Again he is struggling 
for words and ideas he flips spasmodically 
with “My Lord”. Now he is angry with 
the Judge’s slow pace he growls with the 
guttural “My Lord”, The judge is sleepy, 
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he flings out “My Lord”, the Judge in- 
terferer frequently, he hisses out the 
sibilants but takes care to end with “My 
Lord”, The judge has dismissed his case, 
he utters lament by “obliged, my Lord”, 
The judge has allowed his case, he coos 
“My Lord”, 

But the slavish thoroughbred counsel 
has given syntatic existence to “My 
Lord”, He feels that “Your Lordship” 
separates his body from the body of the 
judge sitting at a measurable distance 
but "My Lord” faithfully records a com- 
plete surrender of his existence to the 
will of the judge, 

He discards the syntactic use of “Your 
Lordship” and says: “If My Lord turns 
to page 2 will see that therein the state- . 
ment is categorically made and then my 
lord will be convinced of my case,” 


If the sentence is reconstructed syntac- 
tically, it would read, “If Sir turns to 
page 2 will see that therein the statement 
is categorically made and then Sir will 
be convinced of my case”. A school boy’s 
expression ingratiating with his teacher! 


The innocent counsel from the ranks 
makes use of “My Lord” in different hues 
and colours to make up his deficiency. 
The thoroughbred counsel uses “My Lord” 
to make do with his efficiency, 


A strong public opinion is gaining 
ground that the customary appellation of 
“Your Lordship” and “My Lord” is ana- 
chronistic in these days of democracy, 
The judges are bound to act according to 
the written law of the land and there- 
fore they need not be pampered with such 
idle courtesies, 


We forget that every case in Courts is 
unique, The hard law cannot cover the 
strange ways the human mind tends to. 
The judge’s discretion ultimately balances 
the scales of justice and gives a person 
his due, But the judge should have a good 
sense to exercise his discretion correctly. 


The good sense of a judge emanates 
from the security of his life, security of 
comfortable living and respectability in 
society, 

Are the judges given even one such 
factor necessary for exercising their 
minds? 


I must blow up my vocal cords and 
blare out: “No”, I must bang my head 
against the stones to create the wail of 
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“No”, I must play upon a monochord to 
produce a plaint of “No”, I must weep 
and every sob should have the sigh of 
“No”. I must laugh hysterically; guffaws 
yelling “No” and chuckles spilling out 
“No”, 


Fundamental Rights: Means to an end 


A. I. R. 


The only consolation for a judge to coax 
his good. sense to act is to hear the 
sweetened sound of ‘My Lord”. This is 
the only oasis left out that can push him 
ye to a day’s work with a grin on his 
ace, 


“FUNDAMENTAL RIGHTS ARE MEANS TO AN END: 
AN APT FORMULATION INAPTLY APPLIED 


(MINERVA MILLS IN RETROSPECT)” 


(By : Dr. Virendra Kumar, LL.M., D. Jur. (Toronto), Professor of Laws, 
Punjab University, Chandigarh) 


In the majority decision of Minerva 
Mills Ltd. v. Union of India, correlation 
between Fundamental Rights and Direc- 
tive Principles of State Policy is sought 
by stipulating that the former are mere- 
ly “the means to an end.”2 “The end is 
specified in Part IV” in terms of “the 
socialistic goal.” ‘Means to an end’ ap- 
proach has been expounded by observ- 
ing that a real democracy will endea- 
your to achieve its objective through the 
discipline of fundamental freedoms like 
those conferred by Articles 14 and 19” 
With slight variation, it is ohserved 
again that, “the promise held forth by 
the Preamble will be performed by 
ushering egalitarian era through the dis- 
cipline of fundamental rights.”° 


So far so good. But, without limiting 
their exposition there (and with this 
begins our dismay), the majority court 
proceeds further and enters a caveat as 


if through an ultimatum. But these 
fundamental rights or freedoms “mus! 
Esri be preserved at all costs, (because, 


protect liberty is the 
Government’s purposes are beneficen 
In other words, in the course of effectu- 
ating the purposes of the directives, 
“emasculation of the (fundamental) 
rights” is not permitted.” 

The characterization of fundamental 
rights as a means to an end — the end 
being fulfilment of the socialistic goal 


tl igus niga ibaa iSite Seeks MSS A aA 
1, AIR 1980 SC 1789 per Chandrachud, 
C. J. (for himself and on behalf of 
Gupta, Untwalia and Kailasam, JJ., 
Bhagwati, J. dissenting) (hereinafter 
cited as Minerva Mills), 

Para 62 at 1807. 

Id., at 1806-1807. 

Minerva Mills, para 68 at 1808-1809, 
Id., para 79 at 1811. 

. Id., para 68 at 1808, 

Id., para 79 at 1811. aie 
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delineated in Part IV — is very apt. 
What is disturbing, however, is the way 
in which it has been expounded and ap- 
plied by the majority court itself. Once 
we have truly accepted the freedoms of 
the individuals merely as “means”, we 
have to have their conception, I submit, 
in a state of flux, and not in the state 
of static standstill. Such a conception 
would enable us continually to re-adjust 
and, if necessary, even re-fabricate, our 
‘tmeans” so that we constantly move to- 
wards greater and greater completeness 
of the mandatory ideals to which they 
are geared. On the other hand, if, for 
achieving the goals set out in Part IV, 
we refuse to re-adjust our “means” in 
the name of preserving them “at all 
costs,"8 or for fear of their ‘“abroga- 
tion”, that could tantamount to saying 
that ‘what is fundamental in the govern- 
ance of the country is surely less signi- 
ficant than what is fundamental in the 
life of an individual.2° This can never 
be the burden of our Constitution, which 
has been recited as “the first and fore- 
most a social document.’24 


We are amply supported in our stand 
by a clear statement, ironically, of 


8. Id., para 68 at 1809. 

9. Id., para 62 at 1807: “The goals set 
out in Part IV have, therefore, to 
be achieved without the abrogation 
of the means provided for by 
Part IV- 

10. Cf. per Chandrachud, J. (as he then 

was) in Kesavananda Bharati, infra 

note 12 at p. 991 (of SCR): (at page 

2050 of AIR): “What is fundamental 

in the governance of the country 

cannot simply be less significant than 
what is fundamental in the life of 
an individual.” 

See Granville Austin, The Indian 

Constitution: Cornerstone of a Na- 

tion, at p. 50. See also infra note 13 

and the accompanying text, 
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Chandrachud, J. (as he then was) him- 
self in Kesavananda Bharati v. State of 
Kerala.2 Since whatever is stated on 
this count by his Lordship for himself 
and other three brother Judges consti- 
tuting the majority decision in Minerva 
Mills seems to contradict what he earlier 
said exclusively for himself, we may re- 


produce the relevant statement for 
clarity in extenso :13 
pise As I look at the provisions of 


Parts III and IV, I feel no doubt that 
the basic object of conferring freedoms 
on individuals is the ultimate achieve- 
ment of the ideals set out in Part IV. 
A circumspect use of the freedoms gua- 
ranteed by Part III is bound to subserve 
the common good but voluntary submis- 
sion to restrain is a philosopher’s dream. 
Therefore, Article 37 enjoins the State 
to apply Directive Principles in making 
laws. The freedoms of the few have then 
to be abridged in order to ensure the 
freedoms of all. It is in this sense that 
Parts III and IV, as said by Granville 
Austin...together constitute ‘the consci- 
ence of the Constitution’...(T)he Directive 
Principles of State Policy should not be 
permitted to become ‘a mere rope of 
sand.’ If the State fails to create condi- 
tions in which the Fundamental free- 
doms could be enjoyed by all, the free- 
dom of the few will be at the mercy of 
the many and then all freedoms will 
vanish. In order, therefore, to preserve 
their freedoms, the privileged few must 
part with a portion of it.” 


Although thetruth borne out here is self- 
evident, yet, for reassuring ourselves (if 
it is still needed), it may be mentioned 
in passing that the history of constitu- 
tional development reveals that, during 
the past thirty years, we have been, 
intermittently, examining and re-shaping 
our “means” so as to prevent our Consti- 
tution from “failing of its purpose.” This 
was indeed the object of the very first 
Amendment of the Constitution.14 The 
First Amendment showed, the Supreme 
Court noted very recently in Waman 
Rao v. Union of India,15 “how the Con- 


SS EES aE ea WR eel 
12. (1973) Supp SCR 1: AIR 1973 SC 


1461 (Hereinafter cited as Kesava- 
nanda Bharati). 

13. Kesavananda Bharati, supra note 21 
at p. 991 (of SCR); (at p. 2050 of 
AIR). 

14. See below note 15, para 25 at page 
283. 

15. AIR 1981 SC 271 (Hereinafter cited 
as simply Wamanrao), 
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stitution was failing of its purpose and 
how essential it was, in order to remove 
glaring disparities, to pour meaning and 
content into the framework of this Con- 
stitution for the purpose of strengthen- 
ing its structure.”46 The introduction of 
new provisions in the shape of Art. 31A, 
Article 31B along with its Ninth Sche- 
dule, and Article 31C, all drastically 
circumventing the effect of the rights 
envisaged in Articles 14, 19 and 31, and, 
through the 44th Amendment of the 
Constitution, eventually repealing the 
right to property as fundamental right, 
amply justify the circumvention or 
abridgment of the fundamental rights 
for avoiding delay and defeat of the 
directives of the Constitution. The 
Supreme Court in Waman Rao unani- 
mously took pride in the introduction of 
Article 31A by recalling that, “we as 
lawyers and Judges, must endorse the 
claim...... that if Art. 31A were not en- 
acted, some of the main purposes of th® 
Constitution would have been delayed 
and eventually defeated and that by the 
Ist Amendment, the constitutional edi- 
fice was not impaired but strength- 
ened.”17 


Inviolability of fundamental rights has 
already become a non-issue after the 
twenty-fourth Amendment of the Con- 
stitutionł8S and not much doubt is left 
about it once the Supreme Court has 
upheld the amending power of the Par- 
liament in the exercise of constituent 
power, of course, subject to the basic 
structure doctrine.19 Why should, then, 
restructuring of the fundamental righis 
in the service of the ideals to which 
they are geared be at all considered as 
affecting “the purity of means”?20 If the 


16. Ibid, 

17. Id., para 25 at 283-84, 

18, The impediment placed on the power 
of the Parliament to amend the 
fundamental rights adversely by the 
Supreme Court in Golak Nath v. 
State of Punjab, AIR 1967 SC 1643, 
was removed by the Constitution 
(Twenty-fourth Amendment) Act, 
1971, 

19. See infra. 

20. See Minerva Mills, para 62 at 1807 
per majority decision. Misplaced em- 
phasis of the Supreme Court on “the 
purity of means” is _ self-evident 
when it is instanced that “under our 
law, even a dacoit who has com- 
mitted a murder cannot be put to 
death in the exercise of right of self- 
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correlation between Fundamental Rights 
and Directive Principles has not to be a 
matter of mere “metaphysical subtlety”, 
or “semantics”’,2! our own gloss to it 
simply is this: The fundamental free- 
doms in a democratic polity would cease 
to be the “means” if they failed to ac- 


defence after he has made good his 
escape.” Ibid. I wonder if this is 
‘the insistence of civilised laws on 
the purity of means!” Ibid. 

Supreme Court (per majority deci- 
sion) has observed that the Judges 
should “decide the matter...not by 
metaphysical subtlety, mor as 4 
matter of semantics but by a broad 
and liberal approach,” Id., para 64 
at 1807, 


21, 
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complish the ideal to which they are 
geared. If the freedoms of the individual 
failed to beget the like freedoms for the 


others, it would be a big ‘pretence’, nay, 
even ‘tyranny’.22 Moreover, this ap- 
proach is in consonance with our own 
tradition of self-sacrifice and self-efface- 
ment. In our social intercourse, didn’t 
we evolve the concept of dharma, em- 
phasising not ‘what others should do for 
us’ but ‘what we should do for others’? 
Ne aA Stig Ss in IS Oe Ee es. a =~ 
22, Cf. (per majority decision); “(A)ttain- 
ment of the ideals set out in Part IV 
would become a pretence or tyranny 
if the price to be paid for achieving 
that ideal is human freedom”.....Id,, 
‘para 62 at 1807, 





“SUBORDINATE JUDICIARY IN KERALA.” 


By: M. Stanley Fernandez, B. Com., D. S. S., B. L., Advocate, Cochin-I. 


The Court Buildings in Kerala, and the 
living conditions of the Judicial Officers 
deserve immediate attention of the State 
Government. Majority of the courts in 
the State, with the exception of a few 
centres like Quilon and Kottayam are 
locate in ill-ventilated, insanitary, old 
buildings, The Judicial Officers and the 
members of the staff have to undergo 
much hardship, both during the working 
hours and later. The problem of accom- 
modation for judicial officers is a moot 
point. The salary being paid to them is 
not in any way commensurate with the 
work they are expected to do. Very few 
in the political circle realize that the 


very basis of the democratic set-up will 
crumble, the day judiciary become in- 
effective. 

The Judicial Officers should be provid- 
ed, with rent free accommodation at their 
place of employment. Suitable buildings 
should be constructed at all court centres, 
The adequacy of the remuneration now 
being paid to the judicial officers must 
be examined by appointing a separate 
commission. And immediate follow up ac- 
tion taken in this regard. Only if these 
few things are done, the subordinate 
judiciary would be able to attract the 
talented men among the lawyers to this 
much neglected wing of the Government, 
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LAW OF FOREIGNERS AND CITIZEN- 
SHIP” 3rd Edition 1981; By R. B. 
Sethi. Revised by Justice M. C. Desai 
Former Chief Justice Allahabad High 
Court & Justice H. L. Capoor, Judge, 
Allahabad High Court: Published by 
Law Publishers, Allahabad; Pages 
XXIX + 884, Price Rs, 100.00. 


Ever since the publication of the first 
(1961) edition of this book by its origi- 
nal author (Shri R, B. Sethi) it has 
earned recognition as a standard work 
on law relating to foreigners and Citizen- 
ship. The subject matter of the book 
is of interest not only to the Citizens of 
India but also to the foreigners who 
enter into the territory of India. Possibly 
this is one of the reasons why this book 
has enjoyed considerable popularity. 


J 


The book is divided into five parts, 
Part-I provides the full and up-to-date 
text of the Foreigners Act (31 of 1946) 
with exhaustive Commentaries and pro- 
fuse case law. While discussing the pre- 
amble to the Act, the author has dis- 
cussed all the recognised norms for the 
interpretation of statutes and the de- 
finition clauses therein, The amend- 
ments to the Act made from time to 
time have been explained in depth 
bringing out the objects of such amend~ 
ments. This part also contains as many 
as 22 Appendices giving the text of wari- 
ous Government orders (E. G, Foreigners 


(Amendment) Order 1979, Foreigners 
Order 1948, Foreigners- (Restriction 
on Movements) Order 1960 and so 


on) and Acts (such as Foreigners Rela- 
tions Act, 1932; Foreign Jurisdiction Act, 
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1947; Foreign Marriage Act 1969; Natio- 
nal Security Act, 1980 etc.) All these 
orders and Acts are supplementary to 
or have a bearing on the provisions of 
the Foreigners Act, 1946. Part-II of the 
book contains the provisions of Registra- 
tion of Foreigners Act, 1939 and the 
Appendices to this Part provide the text 
of the Registration of Foreginers Rules, 
1939, Registration of Foreigners (Exemp- 


tion) Order 1957, Registration of 
Foreigners (Bangladesh) Rules 1973 
and Notifications regarding Registra- 
tion Officers. Part-III of the book 
incorporates the provisions of Pass- 
port (Entry into India) Act, 1920 
and the Passport Act, 1967 with 
suitable comments. Notifications and 
Rules issued under these Acts are 


to be found in Appendices to this Part, 
The provisions of Citizenship Act, 1955, 
dealing with Acquisition of Citizenship 
and Termination of Citizenship are 
given in Part-IV of the book with suita- 
ble explanatory notes. Where necessary 
the Citizenship Rules, 1956 and various 
other ancillary Rules Orders and Noti- 
fications on this subject are included in 
the Appendices to this Part. Then comes 
Part-V which is exclusively devoted to 
Taxation Matters. The provisions of In- 
-come-tax Act 1961 which do not depend 
for their applicability on the nationa- 
lity or citizenship of the assessee; are 
dealt with in this part in so far as 
they relate to foreigner whether 
resident, resident but not ordinarily 
resident or non-resident. The rel- 
evant provisions have been thoroughly 
explained and all the important case law 
on the various points involved has been 
discussed in detail. 

There can be no doubt that this book 
will continue to occupy a premier posi- 
tion as an unrivalled classic on the law 
of foreigners and citizenship, 
U.S. D. 


JOURNAL OF THE BAR COUNCIL OF 
-= INDIA, (SPECIAL NUMBER ON 
THREE DECADES OF CONSTITU- 
TION) Vol. VIII (3) 1981. Published by 
the Bar Council of India Trust. AB/21 
Lal Bahadur Shastri Marg, Facing 

Supreme Court, New Delhi. 

A Seminar was held in Delhi on 23-25 
January, 1981 on the subject. ‘Three 
‘Decades of Indian Constitutional Experi- 
ence — An Assessment we 





Journal gives idea about the delibera- 
tions that took place in the Seminar, 
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Some of papers which were read in the 
seminar are published in the journal 
under four major constitutional headings. 
Journal of the Bar Council of India is 
published quarterly in the months 
January, April, July and October in ali 
four issues in a year. Annual subscrip- 
tion for the year 1981, Rs, 40.00. per issue 
Rs. 20.00, B. R. K. 





BENJAMIN’S SALE OF GOODS, 2nd 
Edition 1981; General Editor A, G. 
Guest. M. A. (Oxen), A Bencher of 
Gray’s Inn Barrister; Professor Eng- 
lish Law in the University of London; 
Published by Sweet & Maxwell Ltd. 
11 New Fetter Lane, London, Availa- 
ble in India at N. M. Tripathi 
Ltd., Bombay, Pages 140 + 1401, Price 
£ 65.00, 


The Sale of Goods Act, 1979 (coming 


into force on 1-1-1980) consolidates 
the legislation on Sale of Goods, viz., 
the Sale of Goods Act, 1893 and its 


amending statutes which are now almost 
entirely repealed. The draftsman has, 
however, “modernised” the language oí 
the previous statutes, 


The second edition of this work under 
the series of the common law library 
No, 11 is based entirely on the 1979 Act. 
Other significant statutes viz., the Con- 
sumer Credit Act, 1974 and the Unfair 
Contract Terms Act, 1977 have been 
considered at appropriate places in this 
edition. 


A number of developments have been 
noted, such as the impact of the Unfair 
Contract Terms Act, 1977 on the implied 
undertakings as to title, the effect of 
the Torts (Interference with Goods) Act, 
1977, the use of ‘‘Romalpa” Clauses as a 
means of protecting the seller in the 
Event of the buyers’ involvency ete. 
etc. The emerging and important sub* 
ject of “Consumer Protection” has been 
largely rewritten. Several difficult pro- 
blems of interpretation arising from the 
provisions of the relevant Acts are 
identified and discussed. 


The new edition of this work with its 
usual feature of Table of Cases and use- 


ful Topical Index, will be extremely 
useful to the legal profession in the 
common-wealth countries including 


India. It is indispensable to the mercan- 
tile classes. The utility of this work 
to the law students is immensurable, 

y b- S, S, G. 
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“GLIMPSES OF GENERAL LAWS 
RELEVANT TO DIRECT TAXATION” 
Ist Edition 1981: By Shri K. A. Sathe, 
Publishers Harshad Prakashan 207, 
Mangalwar-peth PUNE-411011, Pages 
357 Price Rs. 80.00. 


In the “Diploma Course in Taxation 
Laws” in Poona University part of the 
syllabus is on General Laws Relating to 
Taxation. Now, “General Laws” is a 
vast field and covers every subject right 
from Civil P, C, to Constitution of India 
and each such law has a bearing on 
“Direct Taxation”, 

To enable a student who desires to 
take up D. T. L. (Diploma in Taxation 
Laws) examination, the author has sel- 
ected relevant portions of eight different 
laws with which a student should be 
acquainted before he can grasp Taxation 
Laws and in a lucid manner explained 
the basic factors of those laws which 
would make understanding the ethics 
and practice of Taxation easily. 


The attempt is commendable and 
would be useful to students in particular. 
B..D. B. 





THE LAW OF ELECTIONS Ist Revised 


Edition, 1981: By M. Krishnan Nair, 
Published by Lekha Publications, 
T. C. 25/1228, Trivandrum, Price 


Rs, 25, Pages xiiit+266, 


All important aspects of the electoral 
law and election process in India have 
been lucidly presented by Prof. 
Krishnan Nair, Principal, Law College, 
Trivandrum, in the book under review. 


In four parts of the book the author 
has given all the information about the 
general principles of Parliamentary and 
State legislative elections and the elec- 
toral law; preparation for elections, 
conduct of elections and electoral of- 
fences, petitions etc. He has given all 
the important decisions of the Supreme 
Court on the law relating to electoral 
process, and incorporated all the im- 
portant aspects of the law of elections, 
the provisions of the Constitution, the 
Representation of the People Acts and all 
important rules, mentioning all essential 
facts of leading and illustrative decisions 
in the appropriate contexts. 

Elections play a very important part 
in the democratic form of government 
which India has adopted, Frequently 
demands are put forward for reforming 
the existing law, viz. reduction of voting 
age, introduction of proportional repre- 
sentation, State subsidy for meeting elec: 
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tion expenses and introduction of identity 
cards, These are all engaging the atten- 
tion of the Government. 


It is not only the politicians and the 
general public who are interested in the 
election process but also sociologists, an- 
thropologists and lawyers. So much sO 
that the Kerala University has given the 
status of a full-fledged paper to the Law 
of Election, followed by the University of 
Calicut. 

In our democratic set up citizens must 
know all about elections. Prof, 
Krishnan’s book will provide this infor- 
mation, 


S, V. M 


HINDU LAW BY DR. TAHIR MAH- 
MOOD . (ist Edition, 1981), Published 
by Law Book Company, Sardar Patel 
Marg, Allahabad, Pages 44 + 782, Price 
Rs. 100-00. 


This commendable work contains all 
the codified personal laws relating to 
Hindus as well as the uncodified ones 
along with a lucid and comprehensive 
commentary thereon. The book is exten- 
sively informative in all aspects. Al- 
though in one volume, it gives detailed 
informations of all laws — Central and 
States, rules of all High Courts and State 
Governments as well as up-to-date case 
law. It is a good guide to the lawyers 
practising on civil side, unique contribu- 
tion to an important branch of Indian 
Law and a boon to the students of law. 

S, S. G. 


PROFESSIONAL ETHICS FOR LEGAL 
PRACTITIONERS: (2nd Edition, 1981): 
By R. N. Das, Advocate, Cuttack, Pub- 
lished by Sujata Das and Raghu Das. 
Price Rs. 20-00. Pages viii+ 192, 
Ethics are the fundamental values or 

norms for the conduct of man in society. 
There are, however, some special obliga- 
tions for persons in different professions, 
In the second edition of the book ‘‘Profes- 
sional Ethics for Legal Practitioners” 
under review, the author has made a suc- 
cessful endeavour to trace the historical 
growth of the learned, honourable, but 
much maligned legal profession, 

The author tells the readers all about 
the persons who follow the legal profes- 
sion, the rights of the legal practitioners, 
their privileges, disabilities, their profes 
sional ethics and etiquettes, He also tells 
the readers all about the clients, court 
and judges. 

In one chapter the author advices the 








lawyers how to prepare the case, how to . 


, 
f 
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conduct the examination-in-chief, how 
to cross-examine, He also deals with 
disciplinary proceedings, professional 
misconduct and has quoted case laws on 
relevant topics. 

The book contains rules of the Bar 
Council of India, Hoffman’s Fifty Resolu- 
tions and Canons of American Bar Asso- 
ciation, 

The book has been approved as text 
book for LL.B, course of Berhampure 
University, 

This is a very useful book to students 
and lawyers, S, V, M, 





“THE RAILWAY PROPERTY (UNLAW- 
FUL POSSESSION) ACT, 1966 ALONG 
WITH THE TELEGRAPH WIRES (UN- 
LAWFUL POSSESSION) ACT 1950, 
CONTAINING ALLIED LAWS”: (First 
Edition, 1981) by C. P. Suresh and M. S. 
Ansari, Advocates; Published by Vijaya 
Law House 776 Daryabad, Allahabad; 
Pages 182. Price Rs, 36/-. 

This small book is a collection of 
mainly the Railway Property (Unlawful 
Possession) Act, 1966 together with 6 
more cognate Acts. Of these the Railway 
Stores (Unlawful Possession) Ordinance, 
1944 and Act 51 of 1955 which replaced 
the Ordinance have been repealed by the 
current Act brought on the statute book 
in 1966, 

Of these, the authors have given their 
comments only on Railway Property (Un- 
lawful Possession) Act, 1966 and the Tele- 
graph Wires (Unlawful Possession) Act, 
1950, For the rest, bare Acts only are 
given, 

However, the comments small as they 
are, are well analysed with useful synop- 
sis and cover all important aspects of the 
matter covered by each section; case law 
is given to support the statements made 
in the comments. 

The Acts are small, with just 16 and 8 
sections in each respectively, The case 
aw is also not very large and hence in 
this small book enough justice is done to 
he law on the subject, 

A good “Contents”, a “Table of Cases”, 
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a “copious Index” coupled with good 
printing and binding are the additional 


plus points, 

This small attempt by the authors de- 
serves good support by the Legal Pro- 
fession, B. D. B. 


ESSENTIAL COMMODITIES ACT, 1955 
WITH ORISSA CONTROL ORDERS 
(Ist Edition, 1981): By WV. Prithviraj, 
M.A., LL.M. Published by Cuttack Law 
Times, Cuttack-2, Pp. 224; Price Rs. 45. 
The text of the Essential Commodities 

Act, 1955 and the Orissa Orders made 

thereunder is given with up-to-date 

amendments supported by appropriate 
notifications, notes and case law. The 
prevention of Blackmarketing and Main- 
tenance of Supplies of Essential Commo- 
dities Act (7 of 1980) and Orissa Cement 

Control (Amendment) Order, 1981, are 

also printed. Thus the book gives com- 

plete statute law about the production, 
supply, control and distribution is essen- 
tial commodities. 

First 26 pages of the book deals with 
text of the Essential Commodities Act, 
1955 then on pages 26 to 29 author has 
given some extracts from Essential Com- 
modities (Amendment) Acts, 1971, 1974 
and 1976. Thereafter he has given all the 
27 Orissa Orders dealing with various as- 
pects regarding the production, control, 
supply, and distribution of essential com- 
modities. Towards the end of the book is 
given Civil Supplies Department Press 
Note issuing instructions to Collectors to 
€nsure supplies etc, of essential commo- 
dities, 

The author who is having the rich ex- 
perience in the field of law, has taken all 
the recent legislative changes into consi- 
deration and made the book very useful. 

It should prove very useful to the 
members of the Bar and the Bench and 
to those who are entrusted with the day 
to day implementation of the Act. 

The book is also a must for the per- 
sons, who are concerned with commer- 
cial and trading activities, 

Mrs, K, J. K. 





BOOKS RECEIVED 


1) JOWITT’S DICTIONARY OF ENG- 
LISH LAW. First Supplement to the 
Second Edition : By Emlyn Williams, 
Barrister, Published by Sweet & Max- 
well, London. Distributed in India by 
N. M. Tripathi Pvt, Ltd. 164 Samal- 
das Gandhi Marg, Bombay 101. Price 
11 pounds, 


(2) HASTAKSHAR VIVAD RA ADALAT 
(IN NEPALESE): By Padmaraj Kaple, 
M. A. B. L., Ghattekula, Dillibazar, 
Kathmandu, Nepal. Published by the 
author, Pages 63. Price Rs. 6. 


ae Be i S. V. M, 
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The Hon’ble Mr. Justice 

R. C. PATNAIK 
Judge, Orissa High Court. l 
Born in 1935 at Puri. Educated in Puri Zila 
: School, Puri. Did M. A. and Law from Calcutta l 
| University. Joined as Advocate in Orissa High 
Court in 1958. Was Addl. Govt. Advocate during 
1971.1974. Was Lawyer for Orissa Electricity 
Board, State Bank of India, L. I. C., Orissa State 
Financial Corp. and C. B. I. Was Secretary, Orissa 
High Court Bar Association for 5 years till eleva- 
tion to the Bench. Took oath of office on 18-9-81. 





B. K. BEHERA 
Judge, Orissa High Court. 

Born on 5-9-1925. Passed LL.B. (Final) Exa. 
mination from Allahabad University in 1950. 
Admitted as Pleader on 4-10-1950 and enrolled ag 
Advocate of Orissa High Court on 18-9-1961. Had 
extensive original and appellate practice, both on 
civil and criminal sides. Had appeared in a large 
number of Revenue Cases and Appeals. In 1965, 
shifted to Cuttack for practice in the High Court. 
Was selected for appointment as District and 





Sessions Judge and joined Orissa Superior Judicial 
Service (Senior Branch) on 14-2-1966. 
Was the first Special Judge for the entire State of Orissa for trial of Anti- 





Corruption Cases. Functioned as Secretary to the Government of Orissa in the Law 
Department from 1971 to 1974. From January, 1974, was promoted to the Super. 
time Scale given to an officer of outstanding merit. Worked as the Presiding Officer, 
Industrial Tribunal. Functioned as the Registrar of the High Court of Orissa from 
April, 1978. Appointed Judge of High Court. 
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“ADDRESS DELIVERED BY JUSTICE MR. V. R. KRISHNA IYER ON THE 
| OCCASION OF UNVEILING PORTRAIT OF CHIEF JUSTICE 
MR. T, M. M. ISMAIL.” 


Mr. Justice Natarajan, fellow-lawyers 
-and friends : 
- We have gathered here on an unusual 
occasion though for a seemingly usual 
reason — to unveil a portrait like many 
crowding these walls but more impor- 
tantly, yet queerly, to honour a person 
presently without power over others or 
popularity among peers. In modern 
Bharat, Bhakthi runs with Shakthi but 
betrays instantly, the deity falls, Today, 
however, we meet to venerate values. 
| For, Ismail is a symbol of cultural syn- 
thesis nurtured in nationalism, sense of 
justice compounded of legal erudition 
and quick conclusion and a blend of 
courage and conscience, Although, like 
other mortals, he too was alleged to be 
judicially impatient and marginally ar- 
- rogant, unlike other mortals, he once 
refused the blandishment of a higher 
judicial office and resisted what struck 
him as a blow to his dignity dressed as 
a transfer from Madras. In a dubious 
land of one Mahatma and million mid- 
gets, sacrifice of office is sublime and 
circus to secure loaves and fishes is the 
rule of life. Now, having resigned, he is 
what truly he is — Thiru M. M. Ismail 
whom God had made and none but He 
can unmake, Today’s function is not the 
common encomium to one beyond terre- 
strial portals nor the unctuous praise 
for material laurels, which is the way of 
the world. Here I am to uncover the 
portrait a great person made up of 
powerless power, spiritual worldliness 
and noble pride freckled with vanities 
and frailties which spare few and re- 
mind you of the distance between the 
human and the divine. Such, in brief, is 
the deeper meaning of this meeting in 
LYMA precincts. Thiru Ismail, unique- 
ly soaked in the timeless wisdom of 
Tamil classics and eloquently discours- 
ing on Hindu epics, is not a casual co- 
incidence nor welcome freak but the 
harmonisation of humanism higher than 
the labels of religions and babels of 
leadership. Be you marxist or godist, 
socio-spiritual dialectics reaches the 
vast, creative forces shape, by evolu- 
tionary design, not by sporadic events, 
the course of the ‘human future, indi- 
vidual and societal. Ismail is not a 
chance but a choice, not an accident but 
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an instrument, The human ascent and 
divine descent are governed by a higher 
law we myopically miss, 


Can you guess how we — poor me 
and Thiru Ismail — met first? I was 
with Kanchi Sankaracharya. For me — 
socialist by conviction and a member of | 
the first Commuist Cabinet in Kerala— 
to seek light from Kanchi Swamiji 
about Here and Hereafter there must be 
the drive of an inner impulse transcend=— 
ing the total materialism, which is 
fashionably masked as scientific rational- 
ism — but runs away from those pro- 
found challenges of Reality which baffle 
sensory perception and demand cosmic 
vision, For me Einstein is valid 3 
Science without religion is lame; reli- 
gion without science is blind. I go fur- 
ther : religion is religion only if it is 
the science of the spirit, 


As I sat in Sankaracharya’s presence, 
someone came in to announce that Jus- 
tice Ismail had arrived, When I came 
out I saw the eclectic gentleman who 
had always mystified me as a living 
legend devoutly rooted in the Holy 
Kuran and learnedly fertilised by Kam- 
bars Raman, born into the Great Pro- 
phet Islam and bred in Thiruvalluvar’s 
Thirukural. He is Indian synthesis at its 
cultural best, 
Hindu-Muslim unity which breaks daily, 
but actual integrated garment of two 
great faiths, more than political slogan- 
nering and periodical hortations but the 
fundamental identity of both Islam and 
Hinduism as the Mahatma envisioned. 
The other day, at Trichur, I presided 
over a public reception to the Kanchi 
Swamigal and declared that I was a 
Muslim and Christian because I was a 
Hindu, Who but a subtle sophist, cun- 
ning casinst or fanatical cultist can 
claim that the Upanishad, Vedanta and ~ 
the divinised oneness of Creation of the 
Hindu, the Universal Human Brother- 
hood translated into the finer experi- 
ence of the Mussalman and the revolu- 
tionary law of love thy neighbour—as 
thyself commanded by Jesus Christ are 
not the same? To be a true Hindu is to 
be a good muslim and conscientious — 
christian and this is the quintessence o 
the Religion of Man which, freed from — 


more than mechanical | 
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cults and conflicts, suppression of 
thought, repression of personality and 


exploitation of society with the tools of © 


godism, is the affirmation of Truth 
where all religions and _ anti-religions 
meet, M. M. Ismail was a disciple of 
Gandhi, not in professional khadi 
haberdasbery but in personal convictions 
and cleanliness, not in the mystic squints 
habitual on October 2nd but in national- 
ism against communalism, spiritual know- 
how stanching communal blood-shed- 
‘ding. We want a million such humanists, 
not as quotations from books but as 
personifications of the Naokhali pilgrim. 
This needs tremendous courage, courage 
in one’s bosom and philosophy of 
-catholicity in one’s blood stream, Many 
‘million Ismails alone can make India 
secular. To be securely secular you 
must be spiritual and you can never be 
really spiritual without being secular 
provided you appreciate the meaning of 
meanings in the perspective of our hu- 
man heritage, The symbiosis of values, 
secular and spiritual, is also our consti- 
tutional culture. What a pity the com- 
munal pathology to which Indian public 
life is so pervasive a prey that every- 
one is suspect — even judges. Caste, 
sect and regional life-style are terribly 
popular even among godmen and jus- 
tice-men and not only is caste the larg- 
est party, sometimes the judiciary it- 
self is functionally guilty of those very 
vices for which the politician is con- 
demned as the sole villain. Equal jus- 
tice is a casualty when justices act on 
the administrative side and I have often 
wondered whether more orders of 
courts exercising powers administratively 
would not be struck down as commu- 
‘nally oblique or otherwise discriminat- 
‘ory than those of ministers and high 
executives, if only an ombudsman were 
to invigilate into the ‘cloistered’ doing 
of our judicial brothren. Luckily, the 
contamination is yet very limited and 
judges, by and large, are still virtuous. 
Integrity and independence, compassion 
and courage of conviction, freedom from 
prejudice and fearless justice depend on 
the soul of man, not the robe he wears. 
Here, both by oath of office and truth 
of life, is Justice Ismail who combines 
in himself a muslim divine and Hindu 
savant and commands the admiration of 
those who kneel before Ram and Rahim 
and pray to Allah and Ishwara. Are we 
not a sick society which, even in the 


judicial < sector, — has ‘ crypto- co mmun ii : i 


covertly nepotistic professionals? Let us 
expose them and demand a- patriotic. 
corps, judicial and other, which is not 
pseudo-secular but, in every cell, mili- 
tant with social justice. Such a cadre 
and culture, especially, for the judi- 
ciary, is so necessary if the high expec- 
tations of justice are not to sink as fall- 
en frustrations, 


M. M. Ismail was a brilliant student 
in mathematics and law, is a scholar in 
literature, Tamil and English, and an 
orator in both the languages, He was a 
nationalist and educationist and made 
an indelible mark in the field of reli- 
gious plurality even at the international 
level. His repertory of attainments re- 
minds me of Frankfurter’s famous state- 
ment. (1) 


“A judge should be compounded of the 
faculties that are demanded of the histo- - 
rian and the philosopher and the pro- 
phet. The last demand upon him — to 
make some forecast of the consequences 
of his action — is perhaps the heaviest. 
To pierce the curtain of the future, to 
give shape and visage to mysteries still 
in the womb of time, is the gift of the 
imagiation. It requires poetic sensibili- 
ties with which judges are rarely en- 
dowed and which their education does 
not normally develop, These judges 
must have something of the creative 
artist in them; they must have antennae 
registering feeling and judgment beyond 
logical, let alone quantitative, proof.” 
How many who sit on the High Benches - 
can fill the bill? 


There are judges and judges, Ismail 
used to go out to conferences, national 
and international, literary and religious. 
To appear on the radio or television was 
not allergy to him although these extra- 
judicial doings are anathematic for the 
orthodox wigs and gowns. Chief Justice 
Warren’s(2) words must be remembered: 


“Our judges are not monks or 
scientists, but participants in the living 
stream of our national life, steering the 
law between the dangers of rigidity on 
the one hand and of formlessness on the 
other. Our system faces no theoretical 


(1) Felix Frankfurter: Address: N. Y. 





Times Magazine, November 28, 
1954. x l 
(2) Earl Warren: Fortune, Novem= 


ber, 1955, 
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dilemma -but a single continuous’ prob- - fets which are stepping ‘downs — 


lem :. how’ to apply to ever-changing . 
-conditions -in never changing pfiticiples 
of freedom,” - eo E ee ew 
. You never can be a great judge if you 
are not a good man, You. never can do 
justice if you keep aloof from humanity. 
Rabindranath’s song(3) of life is a lesson 
for judges too 3 
‘Leave this chanting and singing and 
telling of beads! Whom dost thou wor- 
ship in this lonely dark corner of a tem- 
ple with doors all shut? Open thine eyes 
and see thy God is not before theel 


He is there where the tiller is tilling 


the hard ground and where the path-~ 


maker is breaking’ stones. He is with 
them in sun and in shower, and his gar- 
ment is covered with dust. Put off thy 
holy mantle and even like him come 
down on the dusty soil!” 
Had not Justice Ismail produced .a 
report on jail torture, prison tears 


and cowardly alibis because for 
him not ‘official versions and fear 
of consequences but humanism and 


freedom behind bars were the com- 
mands of conscience, Pachydermic 
Judges, insensitive to fellow-beings’ suf 
ferings are, perhaps, learned acrobats of 
law but heartless artists of elite justice, 
Are they’ themselves ultra vires of the 
Constitution’s Preamble? My purpose is 
not to be polemical now but to press 
‘for a people-oriented, character-based 
stainless steel justice instrument without 
playing sub rosa politics, communal tac- 
tics, legal injustice and administrative 
_in-fighting, not to speak of the incom- 
petence, the unconcern, the arrogance 
and the technology of judicial futuro- 
logy. Thiru Justice Ismail brings to. my 
mind a throng of thoughts relevant to 
every facet I have touched upon, 


Justice Ismail was not a judicial astro- 
naut and his resignation of office in the 
final chapter of judgeship is proof of an’ 
independence which. is a contrast to the 
‘calculating independence of hundreds of 
fake martyrs and publicity merchants, 

I make no comments on the power to 
transfer Judges, the mechanism for this 
process and the tears shed by the bench 
and the bar fo barricade the Judiciary 
from the Executive, There are trans- 
fers and transfers; transfers with cheers 
and transfers with tears, transfers which . 
are steppin- stones - and trans- 


(3) Rabindranath Tagore: Gitanjali, | 


- some 


.deserved,. some _ vindictive. 
Anyway, the Constitution provides for 


- it in many countries, There is some 


double talk in the current ‘lachrymal’ 
exercise and none in the country batted 
a sympathetic eye-lid when painful 
transfers’ of the subordinate judiciary ~ 
were and are perpetrated by High 

Courts themselves, The ‘Judicature’ in- 
cludes those poor creatures too, al- 
though in the supersonic altitudes: of 
the highest court their sorrows are not 
heard and top lawyers, when little peo- 
ple alone are affected, are deaf and 
dumb, The lesser judiciary who really 
need more protection, belong to the. 
community of disabled persons whose . 
independence is menaced daily by High 
Court Judges, local. landlords and hard- 
ships, economic and accupational, Read« 
ing the perpetual submissions and tire- 
less encores in the Supreme Court about . 
judicial independence without focus on 
the judicial and executive authorities 
involved, and exhilerated by the com- 
peting heroics from the robes and the 
silks I suspect astigmatism about judi- 
cial independence, May be, it is good to 
remember Dr, Johnson who once re- 
marked 3 “When a butcher says his 
heart bleeds for his country there is no 
uneasy feeling in his bosom”, My point. 
is that while this constitutional question 
is of moment and portent, there is some 
limit to length of argument even in 
greaf cases and large benches and learns 
ned counsel, in a country of over- 
crowded dockets. Forensic orality wun- 
limited is a reflection on the: ability of 
the court to grasp and listless length of 
repetitive submissions before a forbid- 
ding plurality of judges is a luxury this 
country cannot afford, what with astro- | 
nomical arrears, and none so poor as ta 
shed a tear for the little man’s causes. 
The war of words from the bar and the 
prodigal numbers on the benches show 


of the nation’s justicing apparatus, 
Where is more verbal om in 
court or in Parliament? The High 


Courts also imitate the Supreme Court 
in this loquacious art, 
‘Multiplying the number of fudges 
without pruning . the Judicial process 
only prove Parkinson’s laws, not 
pare down the case-load, This natign’s.’ 
fudicial business will soon go b pi 
if sensible streamlining of cour process : 
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and a fresh approach to competency of 
personnel were not brought about. The 
Australian Law Reform Commission’s 
recent issue (Reform July 1981) quotes 
Shakespeare. (4) 

Polonius 3 
lord? 

Hamlet : Words, words, words, 
We need a Planning Commission with 
Business Management experts to save 
our paper-logged courts and legislatures 
from the air crash of words, all words 
and nothing-but words, coupled with 
Judicial patience, infinite patience and 
institutional patience. The climax or 
anti-climax comes when conclusions are 
pronounced but reasons in the womb, 
are delivered more than ten months 
after! I know the flood of cases makes 
the judges desperate, even if they be 
geniuses but the answer is not what is 
now going on, Look at the High Courts 
“— your own. Can’t we maximise judi~ 
cial energy and minimise court clock 
` waste through new time and motion 
study? Let not the bench and the bar 
together make the judiciary a democra- 
tic irrelevance. Did we get inspiration 
for this distortion from the legislators? 


Thiru Justice Ismail released himself 
from the.forensic battle for judicial in- 
dependence by keeping himself out of 
the arena with dignity, mindless of the 
prospects. Judicial Independence is made 
of sterner stuff than the Executive (or 
even inside bosses) can ‘pressurise. And 
` pusillanimity haunts a Judge even if the 
Executive’s hands are off. Many will 
agree that the peril to free Justice is 
not wholly environmental, A prejudiced 
man is not a free man even as an 
ignorant or career-hungry man is un- 
free. Gandhi was free, while Indians 
were slaves, because his body gave little 
purchase over his soul. Ismail and others 
of his ilk can be independent only if 
they don’t care to carpenter their fur- 
niture to please others, judicial, execu- 
tive, political or lawyerly, Prospects and 
popularity claim a price and judges 


must defy criticism if they are to do. 


fustice without fear or favours, affec- 
tion or ill-will, If you play to the gal- 
lery or placate a lobby, even if it be of 
the bench or bar, ‘Treasury Bench or 
Opposition, you sell your soul. A Judge 
must be democratic, not autocratic, re- 


ceptive to lawyers’ outspoken criticism 


(4) Shakespeare; Hamlet, II, ii.195, 
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but resistent to an overbearing ` bar. 
Independence is not arrogance any more 
than cowardice is not discipline, Judi- 
cial despotism, like executive authori- 
tarianism, is anathematic to a demo- 
cratic order, Every judge must recall 
the words of Oliver Cromwell(5) — and 
Judge Learned Hand wanted them to be 
written on Court portals :— 

“My brethren, I beseech you, in the 
bowels of Christ, think it possible that 
you may be mistaken.” f 

I have heard some say that Justice Is- 
mail rudely cut short argument, read 
papers at home and was impartially im- 
patient. It is embarassing to pass judg- 
ment without full facts, although such 
adventures .are common in politics. 
Should a Judge study the papers before 
the case is opéned? Should a Judge per- 
mit argumentum ad libitem by un- 
natural extension of audi alteram par-=' 
tem? Should lawyers be brief, to-the- 
point and luminously limited in citations 
or unfold aggressive orality, punctuated 
by erudite case-law or ignorant prolix- 
ity, and prove Oscar Wilde(6) who 
wrote : až 

“Moderation is a fatal thing. Nothing 
succeeds like excess”, 

Justice Ismail would not have agreed 
with Lord Hewart(7) who admonished ; 

“The business of a judge is to hold 
his tongue “until the last possible mo- 
ment, and to try to be as wise as he is 
paid to look,” 

The real role of a Judge must be the 
subject of a national debate, I ask for 
an activist, not an umpire, a promoter 
of justice, not an observer of forms, He 
must get at the truth, not dally with 
rules of proof, Parties are not gladi~ 


‘ators in a ring but suitors for justice. 


Two quotes, one American,(8) the other 
Australian,(9) bring out my point : 
“Today, instead of: fighting with legal 


“weapons, we use legal argument, Where 


combatants formerly met face to face, 
they now have surrogates — attorneys 


(5) Oliver Cromwell: (letter to Gen- 
eral Assembly, Church of Scot- 
land, before Battle of Dunbar, 
August 3, 1650). 

(6) Oscar Wilde, 

(7) Ascribed to Lord - Hewart by 
Glanville Williams The Proof of 
Guilt, 26. (1978) Reform page 23. 

(8) 1981 Reform page 94; 

(9) 1981 Reform page 95, 
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— who fight for them, The Judge acts 
as referee, theoretically, protecting the 
contenders against foul blows. The jury 
decides which ‘side’ fought the better 
fight. But fight it is and the object is to 


win, not necessarily to reveal the 
truth,” 
“While the system might suit the 


practitioners, it disturbs a great num- 
ber of people the Courts are supposed 
tO SEIVE....... The present Court environ- 
ment, reflecting as it does 18th and 
19th century attitudes does not seem ap- 
propriate for these disputes, (SMH 7 
April 1981, 6)”, 


I am with Lord Devline that the Judge 


cannot be passive and watch the ‘adver~ 
sary’ drama. He may be adversarial plus 
inquisitorial but must ensure equal ac~ 
cess and: actual truth, Was Justice Is- 
mail doing that or calling the bluff of 
wasteful lullaby? My own view is set 
out in Easwara Iyer’s case, AIR 1980 SC 
808 at pp. 817 and 8183 


“The fault is that the rules of our 
procedure which by their discourage- 
ment of written argument make possible 
extensively protracted hearings in open 
court, Those responsible might think 
more of changing them. In civil cases a 
written argument supplemented by a 
short oral discussion, would some times 
save a great deal of time, 


The judicial process is in crisis not 
. because there is a flood of cases flowing 
into the courts, In a developing country 
with an awakened people and demo~ 
cratic rights, it is inevitable that the 
litigative Ganga may swell in its stream, 
but as Justice Warren Burger wrote 3 


In the final third of the century we 
are still trying to operate the courts 
with fundamentally the same basic me 
thods, the same procedures and the same 
machinery, Roscoe Pound said were not 
good enough in 1906. In the super- 
market age we are trying to operate 
the courts with cracker-barrel corner 
grocer methods and equipment-vintage 
1900. We have to introduce management 
‘techniques and sensitive skills in the 
administration of justice if its present 
pathological conditions are to receive 
therapeutic attention. The rule regard- 
ing the disposal of review petitions by 
circulatory conference, supplemented by 
oral hearing in appropriate cases, is one 
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small step in the right direction, Indeed, 
by modernising our procedures we are 
furthering social justice for which the 
litigant community is waiting.” 

Surely, Judges should not be arrogant 
on the bench since humility in hearing 
best serves justice. But to confuse be- 
tween easy popularity by over-indulg- 
ence’ and disciplined brevity by firm in- 
sistence on relevance is to fail in one’s 
duty. Judges must be humane but stern, 
compassionate but creative and a terror 
for those who trade in untruth and pro- 
fit by dubious devices, Justice Ismail, 
perhaps, did not purchase popularity 
and paid the price, Every cause claims 
a martyr. Maybe, he was unaware that 
he over-did and overawed and unwit- 
tingly rode the high horse. Others smile 
where a frown is needed, play down to 
the weaknesses of the bar and earn the 
bonus of goodwill. The Bench and the 
Bar are partners, not in the administra- 
tion of injustice delivered as legal jus- 
tice but in service of the people through 
social justice, A lawyer who abets fri- 
volous cases, argues casually, bullies, 
bores or, with unprepared briefs, brow- 
beats, is as much a menace to justice as 
a judge who hardly does home-work, 
gets petulant to cover up and sacrifies 
justice to uphold authority, A systematic 
over-haul is needed now and here and 
Justice Ismail, free from judicial bond- 
age, can give the lead, 


Let me conclude, A portrait is chemis-< 
try plus artistry projecting personality. 
This -profile of Ismail will tell us of a 
man who declined Supreme Court 
Justiceship and resigned High Court 
Chief Justiceship, The instant strength 
to surrender one’s strength without bit- 
terness and fickleness is unusual in a 
generation with a genius for genuflexion 
and for a class willing to stoop to con- 
quer, A finer fibre fashioned by deeper 


‘culture is not ready to buy even in the 


judicial market, 


A great Judge is one who, in triumph 
and tragedy never forsakes justice. A 
great person is one who practises (in 
Churchillian prose): (10) 

“In war 3 resolution 
‘In defeat : defiance 
In victory : Magnanimity 
In peace : goodwill” 


(10) Winston S. Churchill. 
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I am an admirer of Justice Ismail for 
this dignified indifference, although I 
may be his critic in some facets, I pay 
tribute to, him. May he strive to do non= 
curial service to the people and lift 
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them in cultural values beyond. our my< 
opic vision.. l 
"An Intelligence so sublima 
Moves behind the scene J 
The Artist of the Universe - 
Painting Relativity,’ >ot 


*CORRUPTION IN THE ADMINISTRATION OF JUSTICE ‘AND 
ACCOUNTABILITY O F THE PROFESSION 


‘By : S. R. Singhi, 


Corruption both political and admin- 
istrative is present in almost all coun- 
tries, but, in recent years it has assum- 
ed frightening proportion in India. The 
acute infection has not spared the Judi- 
‘cial Wing as well, The legal profession 
is one of the most important and essen- 

- tial limbs of judicial wing responsible 
` or administration of justice. It has 
‘every reason to be proud of its high 
traditions of learning, character, sacri- 
fices and contribution in the freedom 
struggle by providing very able leader- 
ship, The question ‘is, whether the same 
tradition is being maintained by the 
profession, Is the profession taking all 
the care to see that independence, inte- 
grity and impartiality and added to 
these efficiency of high order is main- 
tained by Judiclary in the Administra- 
tion of Justice? 


Legal system is composed of Courts of 
-` Judicature, members of the legal profes- 
sion, parties to the proceedings, together 
with the whole gamut of testifiers in the 
Court. One can find one testifier affirming 
material propositions of fact or law and 
other denying it. It is no secret that the 
whole institution including the persons 
manning it are under attack for having 
failed to live up to the challenges of 
the times. It is true, that the record of 
the judiciary has been much better than 
that of other wings viz, the Executive 
and the Legislature for instance, It is 
also a fact that the aura which once 
surrounded the judiciary has faded. No 
more can the judiciary sweep its critic- 
ism under the carpet, True criticism 
cannot be brushed aside, 

Are the members of the Tegal profes- 
sion in their desire to maintain good re- 
lations with the Bench not keeping 





*Paper read at the National Law Semi- 
nar sponsored by Bar Council of Raja- 
sthan and Bar Council of India Trust, 
on 5-6 September, 1981, 


Advocate, Jodhpur 


quiet? Are they not turning a blind eye 
if a judge habitually comes late, does 
not observe Court hours and rises early? 
Luckily number of such Judges both af 
the higher level and lower level is. 
small, Does judicial independence and 
Contempt of Courts Act require that a 
Judge should enjoy immunity from all 
criticism even if he takes a number of 
months to prepare his judgment even in 
most ordinary types of cases? Is it also 
the requirement of judicifl independence 
that the lawyer should not raise their 
voice and ignore the hob-nobbing of a 
Judge with politicians and other inter- 
ested parties? Should we shut our eyes 
to these and other abuses? We, in our 
system cannot tolerate for a .moment 
executive arbitrariness, then, much 
worse than the executive arbitrariness 
is the judicial arbitrariness, Are we af 
all sensitive to the injustice resulting 
because of a corrupt Judge? 
Do we collectively raise our voice - 
when we find politics entering and af- 
fecting judiciary? It is not only enough 
that judiciary should be kept out of 
politics under the Constitution, it should 
also be free from its own politics. 
Should we continue to take shelter un- 
der a theme of Colonial heritage of the 
Raj and turn our back to the criticism 
-in the corridors of the Courts and mar- 
ket places regarding prevailing corrup-- 
tion in the machinery, of administration ` 
of justice, howsoever small it may be, as 
compared to the one in administration 
and amongst politicians? Both the 
Houses of Parliament at the moment 
are stormed by charges of corruption 
against a Chief Minister of a State, 
The subject for discussion in this 
Seminar has given an opportunity to all 
of us to have some introspection .regard- 
ing our role and examining our account- 
ability for the situation, The expecta- 
tions from us by the consumers of legal 
services are very high, Should we dis- 


‘' Chandrachud in a recent case 
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appoint them by shirking our resposi- 
bilities in not rising to the occasion 
whenever any glaring instance of cor- 
: ruption of any type comes to our notice? 


- The Chief Justice of India Justice 
R K 
Garg, advocate v, State of H. P, report- 
ed in’ AIR 1981 SC 1382: 1981 Cri LJ 
1029 dealing with the relation between 
the legal profession and judiciary ob- 
-served thus : 


‘Tt makes sorry reading that a tussle 
between legal profession and judiciary 
should find its culmination in a mem- 
ber of that noble profession throwing a 
shoe at a Judge, e * 


Those who are informed of the ques~ 
tion and think deeply upon it entertain 
no doubt that the Bar and the Bench 
are an integral part of the same mecha~ 
nism which administers justice to the 
people. Many members of the Bench 
are drawn from the Bar and their past 
association is a source of- inspiration and 
pride to them. It ought to be a matter 
of equal pride to the Bar. It is un- 
questionably true that courtesy breeds 
courtesy and just as charity has to be~ 
gin at home, courtesy must begin with 
the Judge.” 


This was hardly the way to answer the - 


accountability by a lawyer howsoever 
agitated he might feel. The lawyers of 
course, are judges of the Judges and 
litigant public is the judge of both. 


SUGGESTIONS; 


1. Whenever the case of involvement 
of a member of the Bar with a Judge 
in corrupt practice is even whispered, 
the Bar Council and the Bar Association 
should take up the matter. The proce- 
dure should not be cumbersome, 


2. The practice on the part of adyo- 
cates signing powers with a view to gef 
the case avoided from the Bench of a 
relation Judge should be strongly de- 
precated and action be taken against 
such lawyers by declaring such conduct 
as professional mis-conductf, 


3. Erstwhile Juniors and partners of 
the lawyer Judges should not be per- 
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mitted to appear in the Court of that 


‘Judge. No aspersion is meant either to 


the Judge or a lawyer but it will bring 
about a better atmosphere and avoid a 
feeling of disrespect to such persons in 
the mind of litigant public. 


4. The Judges should not accept any 
gift as costly memento, hospitality and 
other facility like transport, lodging, 
boarding etc. from business firms, State 
owned Corporations and State Govern- 
ments on their private tours for sight- 
seeing or attending social functions ete. 


5. The lawyers should not give indi- 
vidual parties to ‘the judges at. the time 
of their transfer, promotion or retire- 
ment which are generally attended by 
all the Presiding Officers stationed at 
the place as it is not considered to be 
a healthy practice. 


6. Adjournment of cases at the request 
of the advocate of the party having ob- 
tained a stay order or injunction in its 
favour should be avoided except in very 
very exceptional cases. 


7. The system of process service needs 
improvement to minimise corruption 
and avoid delay, 


8. There should not.be any delay in 
supplying copies of documents and judg~ 
ments, to the litigants. If necessary 
more staff, typewriters and Zero’x ma~ 
chines be provided. Lot of corruption is 
prevalent on account of copies not be- 
ing made available to the needy parties. 


9. Senior advocates must share some 
proportion of fees with the juniors and 
responsibility ‘eg. writing brief eta 
must be fixed on them, 


10. The number of advocates to be 
enrolled must be limited in relation to 
the need of the place and thorough 
training should be imparted to them by 
Bar Council followed by a test during 
the first year of practice under a senior. 
During this period’ all of them should 
be paid at least a sum of Rs. 400/- p.m. 


11. Thera should be a -district level 
machinery to hear grievances of the liti- 
gant public which should bə action= 
oriented, 


7? 





IS ABOLITION OF LETTERS PATENT APPEAL ULTRA VIRES? 
By: R. K. Pandey, Senior Advocate, Jabalpur 


Our State Legislature has brought on 
the Statute Book recently an Act, 
abolishing the Letters Patent Appeals, 
so far available under Clause 10 of the 
Nagpur High Court Letters Patent. It is 
Act No. 29 of 1981 first published in 
M. P. Raj Patra Extraordinary dated 
1-7-1981 at page 1152. It recites that it 
has been assented to by the Preident of 
India. This has come into force from 
1-7-1981 itself and purports to abolish 
appeal from judgment or order made in 
exercise of original or first appellate 
jurisdiction, by one judge of the High 
Court, whether arising from a suit or 
other civil proceeding including a writ 
petition, instituted or commended whe- 
` ther prior or subsequent to the com- 
mencement of this Act, notwithstanding 
anything contained in Clause 10 of the 
Letters Patent of His Majesty dated 
2nd day of January, 1936, 


2. It may be recalled that the Letters 
Patent constituting the High Court of 
Judicature at Nagpur in the Central 
Provinces was issued on the above date, 
by His Majesty George the V and is 
published in extenso at page 10 of the 
AIR for 1936. The Clause 10 thereof 
provided that an appeal shall lie to the 
said High Court- from the judgment or 
order (not being one passed in second 
appellate or revisional jurisdiction) of 
one judge, It was also provided therein 
that in cases of second appellate judg- 
ments, Letters Patent Appeal shall lie, 
only where the judge who passed the 
judgment certificates that it is a fit case 
for appeal, 


Clause 38 thereof says that all provi- 
sions thereof are subject to the legisla- 
tive power of the local legislature and 
of the Central legislature, 


3. The opinion of the Bar has been 
that these were very salutary second 
appellate powers given to the Division 
Bench of the High Court to correct 
sometimes obvious mistakes committed 
by one judge, In one application for re- 
view filed after the retirement of one 
Hon’ble Judge, the review-application 
came for disposal before a Division Bench 
and the Division Bench allowed the re- 
view, expressing their regret that in the 
two-page judgment of the learned single 
Judge, there were 4 mistakes of fact. Was 
it possible for the litigant to have gone 


to the Supreme Court for getting those 
obvious mistakes corrected’ and that too. 
with what result nobody knows, Cl 10 
therefore on general consensus afforded 
a cheaper remedy in the High Court it- 
self, to the poorer people, Nay, I had 
gone a bit further when I in my capa- 
city as Chairman of the State Bar 
Council, had suggested to the Union 
Government .that an amendment should 
be brought about on the lines contained 
in Article 136 of the Constitution, en- 
abling the losing party to file special 
leave application to file appeal to the 
Division Bench from any decision of a’ 
single Judge, without any leave of the 
single judge, 


. 4. Even at the stage of establishment 
of the High Court at Nagpur, one view 
was that the economic condition of the 
Central Provinces and Berar was quite 
unsatisfactory and that the establish- 
ment of High Court had made justice 
very much costlier (Kindly see 1936 
Nagpur Law Journal — Journal p. one). 
When however the High Court was in- 
augurated on 9th July, 1936. His Excel- 
lency paid very high tributes to his 
Home Minister the Hon’ble Shri Ragha- 
vendra Rao, who according to him was 
solely responsible for the achievement 
and the State realised soon the useful- 
ness of the institution with gratitude, © 


5, It may be recalled that one wing 
of the Clause 10 had already been abo~ 
lished with the coming into force of the 
Code of Civil Procedure (Amendment) 
Act of 1976, by Section 100-A thereof. 
Now the rest of it has been set at 
naught .by the Local Act No. 29 of 1981. 
This Act is of the M. P, Legislature and 
not of the Parliament and the question 
is whether it had the power so to en- 
act and if not, then whether that defect 
gets cured by getting assent of the Presi- 
dent of India, In Jogendra v. Bhawani- 
charan, AIR 1945 Cal 425 at p, 430, it 
was held as under y 


“In our judgment, the said Amending 
Act, being an Act of the Provincial Leg- 
islature, cannot affect the jurisdiction of 
the original side of this Court. Clause 44 
Letters Patent gives power only to the 
Indian Legislature, the power. to affect 
or modify the Letters Patent. The fact 
that Bengal Act 4 of 1928 was passed 
with the previous sanction of the Gov~ 


1981 Oral Gift under 


ernor. General would not make it an 
Act; of the Indian Legislature.” ~ 
Similarly the Madras Act No. 1 of 1914 
was‘ declared ultra vires vide ATR 1921 
Mad 258.. © 


6. The next question is whether our 
Constitution of India made any depar- 
ture from Govt- of India Act 1935, in 
this regard. Under the Constitution, the 
relevant entries are Entries Nos. 77, 78, 
79, 95 and 97 of List I, Entries Nos, 3 
and 65 of List II and Entry No. 13 of 
List IM. Under the 1935 Act, the admin- 
istration of justice and the constitution 
of all courts except the Federal Court 
were within exclusive Provincial Legis- 
lature; under the Constitution, the sub- 
ject of High Courts has been transfer~ 
red from the State List to Entry No. 78 
of the Union List. The three entries in 
List I can be said to relate to special 
jurisdiction and powers of all courts ex- 
cept the Supreme Court and the High 


Courts. It is submitted the result of this . 


deliberate legislative departure, should 
be that now the general jurisdiction of 
the High Courts fell within the consti- 
tution and organisation of High Courts 
and was the subject of exclusive Parlia- 
mentary legislation under Entry 78. 
List I. P. 1 Please see Seervai’s Consti- 
tution, Page 1329, which also supports 
this view, 

7. This point came for direct decision 
of a Full Bench of the High Court of 
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Allahabad in Hakimsingh v. Shivsagar ` 
decided on` 13-4-1973 : (AIR 1973 All 
596), in -which this aspect is elaborately 
discussed. There. also a similar Act 
known as the Uttar Pradesh High Court 
(Abolition of Letters Patent Appeals) 
Act was under challenge, 

It was held therein that a Letters 
Patent Appeal was a part of the Constitu- 
tion and organisation of the High Court 
and the State legislature had no power 
to abolish it as part of the High Court’s 
General jurisdiction, However, it was 
further held that it was valid under 
Entry No. 65 List II so far land disputes 
are concerned. According to Seervai, 
Justice Mathur’s opinion is not quite 
clear, for Justice Mathur states at one 
place at page 805 that the constitution. 
and organisation of High Courts must 
include some part of general jurisdic- 
tion, If the judgment accepts the oppo- 
sition between general jurisdiction and 
special jurisdiction, the general jurisdic- 
tion of the High Courts would fall un- 
der Entry No. 78 of List I and. the 
special jurisdiction curtailing or enlarg~ 
ing such general jurisdiction would fall 
under Entry 96, List I, It is submitted ` 
that the Act ‘No. 29 of 1981 is constitu- 
tionally invalid and also inexpedient in 
the interest of making available a cheap 
remedy to the poorer section of the liti- 
gants, who cannot bear the burden of 
a Supreme Court Appeal, and deserves 
to be repealed, 





CONSTITUTIONAL VALIDITY OF ORAL GIFT UNDER MAHOMEDAN LAW 
(By : Shri Rameshwar -B, Pandit, Advocate, Nandurbar, Maharashtra), 


The notable objective in the pream- 
ble to our Constitution is stated to be. 
to secure Justice, Liberty, and Equality 
before Law. to all citizens irrespective 
of Religion, Caste, Creed, or Colour and 
for the purpose of attaining the said ob- 
jective, India has been constituted a 
Sovereign Democratic Republic, 

Pursuant to the above objective es- 
pecially of equality before law the 
Indian Constitution has expressly pro- 
vided in Article 14 under the caption 
“Right of Equality” that :— 


“The State shall not deny to any per- 
son equality before law or equal pro- 
tection of the law within the territory 
of India.” 


Article 15 further provides that:— 
“The State shall not: discriminate 
against any citizen on grounds of reli- 


‘gion, race, caste, sex, place of birth or 


any of them,’ 

Thus the combined effect of both 
these articles briefly stated, brings all 
the citizens in the Indian Territory on a 
footing of equality without distinction 
of religion, caste or creed. Consequently 
it follows therefrom that if there is any 
Iaw in force which discriminates one 
citizen of a particular religion from 
‘other person of another religion, the 
said law will be violative of the said 
mandatory provisions of the Constitu- 
tion ‘being hit by Articles 13, 14 and 15. 
Article 14 guarantees the general right 
of equality, It forbids class legislation, 
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but it does not forbid reasonable classi~ 
- fication for the purpose of legislation. 
The expression “Equality before law” 
. is taken from English law, It is a decla- 
ration of equality of all persons within 
the territory of India, implying thereby 
the absence of any special privilege in 
favour of any individual or group of 
individuals, 

If a legislation is discriminatory and 
discriminates one person or class of 
person against others similarly situated 
and denies to the former the privileges 
that are enjoyed by the latter, the said 
legislation offends Article 13 of the 
Constitution which provides that :— 

(1) All laws in force in the territory 
of India immediately before the com- 
mencement of the Constitution- in so far 
as they are inconsistent with the provi- 
sions of this Part, shall, to the extent of 
such inconsistency, be void.” 

Looking to the aforesaid dicta of our 
Constitution, the questions that are 
posed before us are:— 

(1) Whether the ‘oral gift ‘of immov~ 
able property made under the Maho- 
medan law can be said to be constitu- 
tionally valid in view of Section 123 of 
the Transfer of Property Act read with 
Articles 13, 14 and 15 of the Constitu- 
tion? - 

(2) And consequently whether Sec~ 
tion 129 
Act is hit by the said Articles of our 
Constitution? 

Section 123 of the Transfer of Property 
Act reads as follows :— 

“For the purpose of making of a gift 
of immovable property the transfer 
must be effected by a registered instru- 
ment signed by or on behalf of the 
doner and attested by at least two wit- 
NESSES. ..+- peter 
Section 129 of the said Act is enacted 
as a proviso to the above section and it 
' provides that:—~ . 

“Nothing in this Chapter relates to 
gifts of movable property made in con- 
templation of death or shall be deemed 
to affect any rule of Muhammadan Law 


ness (Emphasis supplied) 

“Thus a gift of immovable property 
can be made by a Muhammadan with- 
out any writing, attestation or registra- 
tion. But it can be made orally with 
delivery of possession to the donee, On 
the other hand if such a gift is to ba 
effected by a Hindu or any non Muslim 


Oral Gift under Mahomedan Law ` 


of the Transfer of Property 
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it is required to be in writing, attested, 
executed and registered in accordance 
with the provisions of Section 123 of the 
T. P, Act, Evidently, therefore, it ap- 
pears that it is a discrimination. mada 
on the ground of religion only, 

Under Section 129 of the above Act 
the rules of Muhammadan Law are spe- 
cifically saved from the operation of 
Section 123 of the T. P. Act. Under the 
Muhammadan Law, a gift of immovable 
property may be made orally by simple 
delivery of possession, but Section 123 
of the T. P. Act lays down that such a 
gift must be made by a registered in- 
strument, Hence there is a conflict be- 
tween the rule of Muhammadan Law 
and provisions of the Section 123, and 
therefore the Muhammadan Law must 
prevail, So again, the rules of Muham- 
madan Law as to revocation of gifts are 
entirely different from the rule enacted 
in Section 126 and therefore ‘the 
Muhammadan Law shall prevail. 

No doubt all legislative differentiation 
is not necessaily discriminatory, The ex- 
pression “discriminate against” is used 
in Article 15 (1) and Article 16 (2), and 
it means according to the Oxford Dic- 
tionary, to make an adverse distinction 
with regard to, to distinguish unfavour-~ 
ably from others. Discrimination thus in~ 
volves an element of unfavourable bias 
and it is in that sense that the expres- 
sion has to be understood in this con- 
text. If such bias is disclosed and is 
based on any of the grounds mentioned 
in Articles 15 and 16 it may well be 
that the statute, will, without more, in- 
cur condemnation as violating a specific 
Constitutional prohibition unless it is 
saved by one or other of the provisos 
to those Articles. 

While considering the scope and ope- 
ration of the Articles 13, 14 and 15 of 
the Constitution their Lordships of the 
Supreme Court and High Courts have 
laid down important guidelines and 
touchstones as stated below:—- 


1. Whether the classification and dif- 


ferentiation are made on an intelligible 


differentia, and 

2, Whether that differentia has any 
rational relation to the object sought to 
be achieved by the said statute? 

We have to scrutinise and apply the 
above guidelines to arrive at a conclu- 
sion as to whether . the provisions of 
Section 129 of the T; P. Act are consti- 
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-tutionally . valid in that the classification 


made therein bears any intelligible dif- 


ferentia and whether it has any rational 
relation to the same. In this connection 
firstly we have to advert to the essen- 
tials of a gift respectively under 
Muhammadan Law and Shastric Hindu 
Law to compare respective rules to ef- 
fect a gift, 


The three asa of a gift under 
Muhammadan Law are that there should 
be (1) a declaration of gift by the donor, 
(2) an acceptance of the gift, express or 
implied, by or on behalf of the donee, 
and (3) delivery of possession of the 
subject of the gift by the donor to the 
donee. (vide Section 149 Muhammadan 
Law by Mulla). . 

Essentials of valid gift under Shastric 
Hindu Law consist in the relinquish- 
ment (without consideration) of one’s 
own right in property and the creation 
of the right of another and- the creation 
of that other man’s right is completed 
on that other’s acceptance of the gift, 
but not otherwise (vide Section 356 of 
the Hindu Law by Mulla). A gift under 
pure Hindu Law need not be in writing. 
But a gift under that law is not valid 
unless it is accompanied by delivery of 
possession of the subject of gift from 
the donor to the donee. Mere registra- 
tion of a deed is not equivalent to deli- 
very of possession; it is not therefore 
sufficient to pass title of the property 
from the donor to the donee, (Vide Sec- 
tion 358 Hindu Law by Mulla), 


Thus the close and careful comparison 
of the essentials of a valid gift under 
both the Hindu and Muslim Laws re- 
veals that the said essentials are in 
pari materia with each other and are 
_virtually the same in letter and spirit. 
In other words there is no difference in 
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principle between the above two per- 
sonal laws vis-a-vis the making of a 
gift. Evidently therefore there appears 
no rational basis or reasonable or intel- 
ligible differentia for distinguishing the 
Hindus from the Muhammadans in re- 
spect of the making of a gift., 


Therefore the Constitutional validity 
of Section 129 of the T, P. Act was as- 
sailed in various cases before High 
Courts in which the learned Judges 
were pleased to uphold the constitu- 
tional validity of the said section on the 
ground that the rules of Muhammadan 
Law are based on Justice, Equity and 
Good Conscience and therefore that 
constitutes an intelligible differentia and 
rational basis to distinguish between: 
Muslim and non-Muslims in the matter 
of making gift. 

The questions therefore which natural- 
ly arise in this context are whether the 
rules of Shastric Hindu Law quoted 
above are not rules in accordance with 
Justice, Equity and Good Conscience? 
Can it therefore, be validly argued that 
there is an intelligible differentia and 
classification between the two personal 
laws on any rational basis in the mat- 
ter of making a gift? Does it not ap- 
peal to any judicious mind that the said 
discrimination is made simply on the 
ground of religion only? 

The replies are self explicit in those 
questions, 


The net result therefore of the above 
discussion leads us to the inescapable 
conclusion that the impugned discrimi- 
nation made in Section 129 of the T.P. 
Act ex facie seems to be hit by the 
vice of inequality before law as it of- 
fends Articles 13, 14 and 15 of the Con- 
stitution and consequently the said pro- 
vision deserves to be declared void, 
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SUGGESTIONS FOR IM PROVING THE LOT OF 
JUNIOR MEMBERS OF THE BAR* 


eae M, Kama Raju, B.A., LL.M., Advocate, Head and Dean Faculty of Law, 


ana 


I offer the following suggéstions to 
ameliorate the lot of the members of 
the Bar — more particularly Juniors. 

1. In view of the large number of ad- 
wocates joining the Bar every year, and 


Nagarjuna University (A. P.) ra 


also taking into consideration the social 
welfare concept of our constitution, 
I feel, it will be possible fo provide for 
a large number of advocates by appoint- 
Ing them as Legal Advisers for the nu- 
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merous Panchayats we have in the 
country and offer them some remunera- 
tion by way of Honorarium say about 
Rs. 100-200 P.M. That way the concept 
of legal aid to poor can be better 
administered, because a competent Ad- 
vocate can look into the problem, that 
too when it is fresh and give advice and 


offer a solution. Thus, much of the 
money spent on litigation at a later 
stage can be saved and if it is un- 


avoidable it. will have a firm base to 
stand, Perhaps, we may compare this 
with the solicitor system, prevailing in 
some of the big cities. This device not 
only helps the poor illiterate litigants 
who cannot go to towns for proper legal 
advice but also helps juniors and other 
members who could not quite come up 
in the profession for no fault of theirs 
and are in need of help, In view of the 
very large number of Panchayats in the 
country the help rendered to the con- 
cerned parties is not small, 


2. After the nationalisation of life in- 


‘surance business and banking industry 


the legal advisers for those institutions 
also can be appointed on a merit-cum- 
need base, Now, generally when an Ad- 
vocate is appointed as Legal Adviser for 
a Bank at a place, other Banks also fol- 
low suit and appoint the same person 
for their respective banks and it is not 
unoiten we find a lawyer displaying on 
his letter head that he is the standing 
counsel for so many Banks, Instead, 
I suggest, without detriment to the in- 
terest of the Banks that the District 
Court may prepare a panel of Advocates 
who are best fitted for the job from 
among whom one may be taken. That 
way the work is: distributed to a large 
number of advocates instead of the 
work being concentrated in a few hands. 
Efficiency will not be impaired either. 


8. Another suggestion which I would 
like to make bears perhaps a similarity 
with the change of fashions. Before the 


. passing of the Advocates Act, 1961, we 


used to have different types of legal 
practitioners. For instance in the erst- 
while Madras presidency we had 
TI grade, I grade pleaders, District Court 
Vakils and High Court Advocates. 
Therefore, practitioners generally used 
to confine themselves to that particular 
forum. But now, because of the uni- 
formity brought out by the Act, any 
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lawyer can practice from the lowest 
court to the Highest Court, It looks 
quite logical, justifiable and befitting 
the times. But for one thing there is 
over-competition and a person from a 
Mofusil court might not be quite con- 
versant with the practices prevailing at 
the High Court. Logically, there is deter~ 
rioration of standards of advocacy at 
the superior courts, In this connection 
it may be pointed out that the practice 
being followed at the Supreme Court 
for practitioners before that august 
body may be followed at the High Court 
level also. 


So also, persons practicing in the 
Mofusil Courts can be asked to seek 


. membership of the respective Bar Asso- 


ciations to appear in those forums, 
“ 4, Just like on the previous point, on 
this point also I wish old practices may 
be revived for example Criminal Proce- 
dure Code of 1973 has done away with 
the jury system in the trial of Criminal 
cases and the like, But in view of the 
large number of retired judges and 
senior practitioners, in serious criminal 
cases where the decision is mostly based 
on factual appreciation of evidence, it 
is perhaps, desirable that the experience 


of these legally trained men can be uti- 


lised so that the saying ‘Justice should 
not only be done but seen to be done” 
is Justified. We substitute collective sub- 
jective satisfaction of appreciation of 
evidence to individual satisfaction, 


5. Also, to minimise pressure on the 
courts and also to. provide means to the 
lawyers, it is desirable that pronote, ac- 
count suits and the like say up to Ru- 
pees 5,000/- to 10,000/- may be sent to 
arbitrators by the District Court con- 
cerned for disposal, The arbitrators are 
chosen from the members of the Bar 
serially, so that every member of the 
Bar gets a chance, And the decision 
given by them will have the same sanc- 
tion as that given under Arbitration 


Act, 1940. 
- ? 


6. I suggest that full time law 
teachers may be permitted to practice 
because, the law teachers also require 


re-orientation in their profession and 
that can be acquired only by actively 
practicing in the courts, Otherwise, | 


1981 
teaching will be devoid of the practical 
utility aspect of the subjects, especially 
for teachers concerned with the teach- 
ing of subjects like administrative law, 
taxation law and labour law etc, 
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These are some of the suggestions 
which this august body may consider to 
bring rapid change in the dispensation 
of justice to the legal fraternity in our ~ 
country, 
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“OUTLINES OF INDIAN LEGAL HIS- 
TORY” (4th EDN. (1981): By M. P. 
Jain, LL.M., J.S.D. (Yale) Formerly 
Professor of Law, University of Delhi 
and Banares Hindu University, Re- 
search Director, Indian Law Institute, 
New Delhi, Published by N. M, Tri- 
pathi Private Ltd., Bombay : 
xxiv plus 528: Price Rs, 60.00. 


This is the 4th Edition of the book 
which has already established its fame 
as a classic in the field of Indian legal 
history, The author, Shri M. P. Jain, is 
a well-known jurist of international re- 
pute and is at. present a Professor of 
Public Law, at the Malaya University, 
Kuala Lumpur. His books on Admin- 
istrative Law and Constitutional Law 
have been widely acclaimed as standard 
works on these subjects, 


This book traces the development of 
Tndian Law and legal institutions ever 
since the advent of the British in India 
in 1600 A.D, The subject-matter com- 
prises the growth, evolution and devel- 
opment of the Indian legal system and 
sets forth the historical process by 
which the present legal system of India 
has come into being, As aptly observed 
by the author himself, law cannot be 
understood properly when divorced from 
the history and spirit of the nation 
whose law it is, 


i A study of Jurisprudence or legal his- 
fory is a sine qua non for a proper ap- 
praisal of the legal provisions in depth, 
The present book meets this need ade< 
quately, No wonder, therefore, that this 
book is on the list of recommended 
books maintained by the University of 
London and most of the Universities in 
India, 

It is an excellent text-book on India’s 


legal history, a “dependable tool for 
studyiny the subject,” 
7 g © i 1 . U, S, D, 
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A TREATISE ON TAX PLANNING | 
(ND EDN, 1981) by Shri D. D. Shah, 
M.A, LL.B., Advocate, Supreme Court 
of India and Shri DÐ. D. Mehta, B.Com. 
LL.B., F.C.A., M.B.1M. (London) 
Chartered Accountant; Published by 

- N. M. Tripathi Pvt. Ltd., 164, Samal- 
das Gandhi Marg, Bombay; Pages 16 
plus 248, Price Rs. 65.00. 


The tax planning within the four cor- 
ners of the law is legitimate and the 
Courts do not take a serious view of 
such planning. Before one can proceed 
with the question of tax planning one 
must appreciate and understand what is 
tax planning and why such tax planning 
these 
and other complex and serious questions 
in this regard have been lucidly pre- 
sented by the author together with the 
useful and relevant illustrations as con- 
tributed by the co-author at appropriate 
places, This book is of real practical 
utility to the tax payers and lawyers. 
The co-author’s contribution has also 
given a new perspective to the treat- 
ment which has immensely enhanced the 
utility of the book, 

S. S. G. 





CUTTACK LAW TIMES: FIFTEEN 
YEARS’ DIGEST-1961-1975. (Vols, I. II 
and Hf): By Editorial Board, Assisted 
by V. Prithviraj. Published at Cuttack 
Law Times, Cuttack, 2, Price Rs. 50 
for each Vol, (For C, L. T. Subscribers: 
Rs, 45), 5 
The Cuttack Law Times, . commonly 

known as the C, L. T. has started pub- 

lishing a Fifteen Year Digest-1961-1975. 

So far it has published three volumes. 
The cases in the volumes have been 

arranged in alphabetical order from 

“A” onwards. The three volumes under 

review contain cases beginning with 

“A” to "IP such as Customs Law, 

Damages, Divorce, Drugs and Cosme- 

tics, Election, Hindu Law Income-tax 

and Industrial Law, l d 
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The Digest gives the title of the Act, 
next, important points in the judgment, 
followed by reference to Law Reports 
and some specifie cases, under Civil 


-Procedure Code, Criminal Procedure 
Code and Inter-State Trade, The topi- 
cal index incorporated in the Digest 
would be useful in locating statutory 
provisions dealing with’ any particular 
subject, 


The Digest will be of immense help 
to lawyers and Judges, 
S, V. M. 





“COMMENTARIES ON THE PREVEN- 
TION OF FOOD ADULTERATION 
' ACT, 1954 AND THE PREVENTION 
OF. FOOD ADULERATION RULES, 
1955” (FIRST EDITION, 1981): By Dr. 
Arun Bhattacharjee M.A., LL.B., Ph.D. 
» ‘Advocate 
of Commentaries on the Prevention 
of Corruption Act, 1947 Etc, Publish- 
ed by Metropolitan Book Co, (P) Ltd. 
New Delhi, Pages 288 Price Rs, 125/-. 
Though a good book, the assertion in the 
preface that “It is somewhat remarkable 
that there should be no book on the sub- 
ject that can assist a lawyer...” is not well 
founded as there are quite a few com- 
mentaries on this subject in the market 
which are as voluminous as this one. 
The comments are good and are sup- 


‘ported by case law. The word “local 


authority” appears in Section 2 (vii) but 


they are deleted in Section 20, Yet in 


the Comments on Section 20, the case 
law which had a bearing on the un- 
amended section is given, 

A small chapter on parallel provi- 
sions of English Law on the subject 
would be quite useful to a lawyer or a 
Judge, 

Pa the whole the book will be uses 
ig 


B. D. B. 





A LAWYER’S MISCELLANY — (FIRST 


EDITION 1981): By Pawan Choudhary, 
M. A, LL. B, (Advocate), Published 
by — B. V. Gupta. Managing Director, 
Metropolitan Book Co. 
1 Netaji Subhash Marg, New Delhi. 
pp. 288, Price Rs. 35/-. 

The present hand book i, e, “A Law- 


yers Miscellany” is a compilation of 
various articles and theses which have 
been published in daily newspapers 


and periodicals during the course of last 
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decade or so. The author has not only 
copied down these articles but has sup- 
plemented it with his -own comments 
or views. Because of these additions 
the essays have become more interest- 
ing and informative, Originally the 
topics which the author had chosen are 
very interesting for an average person 
who is keen to know a bit about the 
problems facing the complex but colour- 
ful world of law. Al the articles are 
very. useful for any common man in 
his daily walk of life. The articles on 
Hindu Marriage, Workmen’s Compensa- 
tion, Food Adulteration, Trade Unions, 
Elections, and Lottery etc, are useful 
for getting, all possible information re- 
lating to each topic. ' 

Article 49 — “Cobbler gets Justice 
at last” — clearly points out the striks 
ing slowness of justice, By the time 
he gets justice, he has to suffer a lot at 
home. While obtaining justice for his 
grievances at last he loses all the charm 
of his true cause. 

There are thousands of such cobbler- 
type persons in the country trudging 
the gloomy corridors of justice and 
painfully waiting for Justice in their 
grievances, 

Thus the book is a must for a person 
who is interested in literature. It is a 
very useful book for library also. It is 
eminently useful for professors, teachers, 
doctors as well as to the students of 
law and the members of bar. 

i Mrs, K, J. K. 


PREVENTION OF CORRUPTION IN 
PUBLIC SERVICE (LAW AND PRO- 
CEDURE) (1ST EDITION, 1981): By 
K. P. Chakravarti, M. A., LL. B., Ad- 
vocate Published by Pinakini Vora. 
for and on behalf of Vora Prakashan, 
Khadia, Gotini Sheri, Ahmedabad. 
Sole Distributors C. C, Vora, Law 
Book-sellers and Publishers, Gandhi 
Road, Ahmedabad, pp. 39 +524; Price 
Rs, 80/-. . 

The author has made meticulous ef- 
forts in the arrangement of the book 
under review. While dealing with the 
problem of Corruption he has tried to 
define what exactly the word corrup- 
tion means but at. the same time he 
clearly states that “Corruption cannot 
be correctly defined”, 

The author has fully and rightly 
traced the history of corruption up-to- 
date, since the time of Manu. He has 
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clearly mentioned how the people got 
entangled with the warp of corruption 
cò much.so that the present ways and 
means of corruption have reached the 
highest peak everywhere. In various 
departments of Government corruption 
appears to have secured strong foothold. 
Even in the Courts of law also corrup- 
tion.stays in no mihor proportion. The 
author has expressed utter surprise at 
the reign of corruption he found in the 
Central P. W. D from 1958 to 1962. 
Corruption is not only confined to 
giving and taking money but also to 
other mean methods. The -author has 
fearlessly pointed out these obscure 
corruptive ways while dealing with 
the question of ‘Tenders’ notified by 
the Government on various occasions. 
In chapter eight the author in his plain 
but proper words described the mean- 
ingful importance of political morality 
in democracy. He added that every 
leader should at least try his best to 
create healthy social climate, free of 
corruption and its abuse. i 
In the last chapter the author has given 
various preventive enactments with 
some conduct rules and the law sug- 
gesting punishments for corruption. 
Topical Index and Table for Cases 
are useful for easy reference. 


Thus the book has become an out- 
standing work not only for the legal 
profession but also to all concerned 
i @., to police departments, Anti-corrup- 
tion agencies and various public depart- 
ments, 

Ea Mrs. K, J. K. 
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FAMILY LAWS OF GOA, DAMAN AND 
DIU (VOL. 1): Under the Auspices of 
The Goa, Daman & Diu Advocates’ 
Association, Published by Devi Shre- 
evani Education Society Vasco Da 
Gama, Goa. Pages 11 plus 193, Price 
Rs, 50/-. ; 


The family laws in force in Goa, 
Daman and Diu relating to marriage, 
divorce, children and succession ‘are 
still in force. The text thereof is in 
Portuguese. This creates difficulties in 
the administration of justice for the 
members of the Bench and Bar not con- 
versant with the Portuguese language 
and laws. Realising the necessity of 
a translation of the said Portuguese 
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text into English, the Goa, Daman and 
-Diu Advocates’ Association ‘undertook 


the job of translating the family laws. 
Apart from facilitating the administra- 
tion of justice this work will enable 
the experts to know the aforesaid 
family laws and thus make a compara- 
tive study in the. field. The translation 
work has been done by Shri . Manohar 
Sinai Usgaocar, President of the Asso- 
ciation with the aid of his associates. 
The set of translations will be of im- 





mense help to the members of the 
Bench and the Bar, ; 
S, S, G. 

“WRONGS AND REMEDIES” (2nd 
EDITION 1981): By Shri Paresh 
Chandra Banerjee; Published by 
Purna Publishing House, B-10/261 
Central Avenue (East) Kalyani (West 


Bengal) Pages 234, Price Rs, 25/-, 


Shri P. C, Banerjee is a prolific writer 
and has already few books to his credit. 
That the present book. is in its 2nd edi- 
tion shows that the legal profession has 
accepted his works as helpful and of 
guidance, 


This book mainly deals with torts 
and the remedies thereon, In fact, we 
have borrowed a good deal on this sub- 
ject from Rules of British Common Law, 
but after 1947 the advances made in 
this law in U. K. have only. pursuasive 
authority, The Author had done well. 
to point out where the Law differs in 
Britain from the position, we have taken 
in India, 

In nine chapters, the author has 


spread the subject matter and with 
pithy marginal notes has indicated what 


‘the paragraphs contain, 


cH 
A copious index running into seven- 
teen pages is extremely useful to search 
for points, a ` professional might need 
to know at short notice, 


The Book is certainly going to be 
useful to a Lawyer and to some extent 
to a Judge in determining the nature of 
the “wrong” and to give an adequate 
“remedy” by way of damages, 

A useful book, 

B., D, B. 
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PRACTICAL PROBLEMS OF INCOME- 
TAX (22ND 1981-82 EDN): By R, N. 
Lakhotia, M, Com., LL. B., Advocate 
and Tag Consultant; Published by Asha 
Publishing House, 1-A, Love Lock 
Place, Calcutta-19; Pages 516, Price 
Rs. 38/-. 

Numerous amendments. carried out 
in a tax law every year necessitate 
bringing out number of editions of a 
book thereon, It is not surprising that 
this book has entered its 22nd edition, 
yet it is creditable, The greatest pro- 
blem in a taxation Jaw is that of mak- 
ing that complex law into simple and 
understandable to all, And this book 


-is an attempt to that end. The arrange- 
ment of the 


Book is topic-wise. The 
Book notices 
leading tax cases have been incorpo- 
rated in the appendices. The three 
hundred practical problems have been 
nicely selected and lucidly presented. 


The book will be of immense utility to 


tax consultants and tax payers as well 


as to the students in particular, 
5.5.G. 





BIHAR TENANCY ACT, 1885 (FIRST 
EDITION 1981): By Umeshwar Prasad 
M.A. B.L., (Retd. I, A. S.) Advocate 
Patna High Court. Published by 
V. K. Malhotra, For Malhotra Bros. 
Hotel Vijay Building, Fraser Road, 
Patna-800001, Pages 23 Plus 233 Plus 
7 Plus 94. Price Rs, 35-00. 

The Author having vast and varied 
experience in the administration of Cri- 
minal, Revenue, Industrial and Admini- 


‘strative laws has written the present 
book on “Bihar Tenancy Act” in 
thorough and exhaustive way. In this 


book the author has incorporated all the 
latest Case Law on the various 
tions of the Act. It also carries the list 
of amending Acts and the book is written 
in two parts, statement of repeals and 

endments: The first dealing with 


Bihar Tenancy Act, 1885 and second 
with the rules and regulations made 
under it. 


The list of average price of rice, a 
Staple food of Patna from 1888 to 1937 
is really useful for comparison with 
present prices. 

In this way the book should prove 
useful to the members of the Bar and 
should also serve the 
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Sec- 
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purpose of ready reference for the Ac 
ministrative Officers as well as to tk 
general Public for solving their gener: 
problems arising out of tenancy Act. 

Mrs, K, J.E 





“HINDU SUCCESSION ACT, 1956 
(FIRST EDITION 1981): By K Ramakri 
shna Reddy, Advocate, Published b 
Vijay Law House, Allahabad: Page 
xviii Plus 130, Price Rs. 30.00, 


This book provides a critical Commen 
tary on the Hindu Succession Act, (3 
of 1956), which has made radical an 
far-reaching changes in the systems o 
succession prevalent among the dif 
ferent schools of Hindu Law prior t 
the enforcement of the said Act. Accord 
ing to the Mitakshara while the join 
property. of the Coparceners devolvet 
by survivorship, their separate pro 
perty devolved by inheritance, But thi 
Dayabhaga school recognised only tht 
mode of succession by inheritance. Thi 
Hindu Succession Act now provides | 
uniform system of inheritance for al 
Hindus. It classifies the lists of heir 
and ‘establishes full equality betweer 
male and female heirs. The Act ha: 
also brought about significant change: 
with regard to the rights of Hindu Wo 
men by enlarging their limited interes 
in property to an absolute interest, 


In his comments on the various sec 
tions of the Act the author has pointec 
out the changes effected in the pre-ex- 
isting law and wherever necessary ha: 
cited references to the decisions of thé 
Supreme Court and the various Higt 
Courts in India on the relevant points 
Of special interest are the author’ 
Comments on Section 6 of the Act re 
garding the general rule for devolutior 
of Coparcenary property and on Sec 
tion 14 dealing with the property o: 
Hindu women. The divergent view: 
expressed by different High Courts or 
the interpretation of these two sec 
tions have been clearly brought out it 
the author’s Comments. 


This handy volume on a topic whict 
is of practical importance will be founc 
to be of great value both for the stu: 
dents of Hindu Law as also the lega 
practitioners, ) 

U, S. D 
SODO meee l 
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THE FINANCE (Ne. 2) Act, 1980 
[ Act No. 44 of 1980 ]t 
[2ist August 1980.] 
sich as T EA the financial pro- 
posals of the Central Government for 
- the financial year 1980-81. 

Be it enacted by Parliament in the Thirty- 
first year -of the Republic of India as 


follows :— 


~ - CHAPTER I—PRELIMINARY 
1. Short title and comniencement.—({1) This 


_ Act may be called ie FINANCE (No. 2) 


ACT, 1980. 
(2) Save as- ainen provided in this Act, 
Sections 2 to 43-and Sections 52 and 53 shall 


~ be deemed to have come into force on the 


Ist day of April, 1980. 


. CHAPTER T—RATES OF INCOME-TAX 


2. Income-tax.—(1} Subject to the provi- 
sions of sub-sections (2) and (3), for the as- 
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sessment year commencing on the Ist day of 
April, 1980, income-tax shall be charged 
at the rates specified in Part I of the First 
Schedule and shall be increased,— 


(a) in the cases to which Paragraphs A, B, 


C and D of that Part apply, by a surcharge 
for purposes of the Union; and 

(b) in the casés to which Paragraph E of 
that Part applies, by a surcharge, ` 
calculated in each-case in the manner pro- 
vided therein. 

(2) In the cases to which sub-paragraph I 
or sub-paragraph JI of Paragraph A of 
Part I of the First Schedule applies, where 
the assessee has, in the previous year, any 
net agricultural income, in addition to total 
income, and the total income exceeds ten 
thousand rupees, then,— 

(a) the net agricultural income shall be 
taken into account, in the manner provided 
in Clause (b) (that is to say, as if the net 
agricultural income were comprised in the 
total income after the first eight thousand 
rupees of the total income but without being 
liable to tax), only for the purpose of charg- 
ing income-tax in respect of the total income; 
and . 
(b) the income-tax chargeable shall be 
calculated as follows :— 

(i) the total income and the net agricultural 
income shall be aggregated and the amount 
of income-tax shall be determined in respect 
of the aggregate income at the rates speci- 
‘fied in sub-paragraph I or, as the case may 
be, sub-paragraph II of the said Paragraph A, 
as if such aggregate income were the total 
income ; 

Provided that for the purposes of determin- 
ing the amount of income-tax in accordance 
with this sub-clause, the provisions of Cl. (i) 
of the proviso below sub-paragraph I or, as 
the case may be, sub-paragraph II of the 
said Paragraph A and the provisions relating 
to surcharge on income-tax in the said sub- 
paragraphs shall not apply; ' 

(ii) the net agricultural income shall be in- 
creased by a sum of eight thousand rupees 
and the amount of income-tax shall be de- 
termined in respect of the net agricultural in- 
come as so increased at the rates specified in 
sub-paragraph I or, as the case may be, sub- 
paragraph H of the said’ Paragraph A, as if 
the net agricultural income as so increased 
were the total income: ` 


' Provided that for the purposes of deter- 
mining the amount of income-tax in accord- 
‘ance with this sub-clause, the provisions of 
Clause (i} and Clause (ii) of the proviso below 
sub-paragraph J or as’ the case may be, sub- 
paragraph II of the said Paragraph A and 
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provisions relating to surcharge on income- 
tax in the said sub-paragraphs shali not 
apply; . 

(iii) the amount of income-tax determined: 
in accordance with sub-clause (i) shall be 
reduced by the amount of income-tax de 
termined in accordance with sub-clause (ii): 

. Provided that where the sum so arrived at 
exceeds sixty per cent. of the amount dy 
which the total income exceeds ten thousand 
rupees, the excess shall be disregarded; 

(iv) the amount of income-tax determined 
in accordance with sub-clause (iii) shall be: 
increased by a surcharge for purposes of the 
Union calculated at the rate of twenty- pep 
cent. of such income-tax and the sum asc. 
arrived at shall be the income-tax in respect 
of the total income. 


(3) In cases to which the provisions of 
Chapter XII or Section 164 of the Income- 
tax Act, 1961 (43 of'1961) (hereinafter refer- 
red to as the Income-tax Act) apply, the tax 
chargeable shall be determined as provided 
in that Chapter or that section, and with re- 
ference to the rates imposed by sub-sec. (1) 
or the rates as specified in that Chapter of 
section, as the case may be. 

(4) In cases in which tax has to be de- 
ducted under Sections 193, 194; 194-A, 194-B, 
194-BB, 194-D and 195 of the Income-tex 
Act at the rates in force, the deduction shalt 
be made at the rates specified in Part H of 
the First Schedule. l 

(5) Subject to the provisions of sub-sec- 
tion (6), in cases in which income-tax has to 
be calculated- under the first proviso to sub- 
section (5) of Section 132 of the Income-tax: 
Act or charged under sub-section (4) of Sec- 
tion 172 or sub-section (2) of Section 174 oF 
Section 175 or-sub-section (2) of Section 176 
of the said Act or deducted under Sec. 192 
of the said Act from income chargeable 
under the head “Salaries” or deducted under 
sub-section (9) of. Section 80-E of the said 


` Act from any payment referred to in the 
‘said sub-section (9) or in which the “advance 


tax” payable under Chapter XVII-C of the 
said Act has to be computed, at the rate oF 
rates in force, such income-tax or, as the 
case may be, “advance tax” shall be so cal- 
culated, charged, deducted or computed af 
the rate or rates specified in Part Ti of the 
First Schedule : 

Provided that in cases to which the provi- 
sions of Chapter -XIF or Section 164 of the 
Income-tax Act apply, “advance tax” shall 
be computed with reference to the rates im- 
posed by this sub-section or the. rates as 
specified in that Chapter or section, as the 
case may be. 
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(6) In the cases to which sub-paragraph I- 


or sub-paragraph Il of Paragraph A of 
Part Ill of the First Schedule applies, where 
the assessee has, in the previous year or, if 
by virtue of any provision of the Income-tax 
Act, income-tax is to be charged in respect 
of the income of a period other than the 
previous year, in such other period, any net 
agricultural income exceeding six hundred 
rupees, in addition to total income and the 
total income exceeds twelve thousand rupees, 
then, in calculating income-tax under the 


first proviso to sub-section (5) of Section 132 ~ 


of the Income-tax Act or in charging income- 
tax under sub-section (2) of Section 174 or 
Section 175 or sub-section (2) of Section 176 
of the said Act or in computing the “ad- 
vance tax” payable under Chapter XVII-C of 
the said Act, at the rate or rates in force,— 

(a) the net agricultural income shall be 
taken into account, in the manner provided 
in Clause (b) (that is to say, as if the net 


agricultural ‘income were comprised. in the. 


total income after the first eight thousand 
rupees of the total income but without being 
liable to tax), only for the purpose of calcu- 
lating, charging or computing such income- 
tax or, as the case may be, “advance tax” in 
respect of the total income; and 

(b) such income-tax or, as the case may 
be, “advance tax” shall be so calculated, 
charged or computed as follows :— 

(i) the total income and the net agricul- 
tural income shall be aggregated and the 
amount of income-tax or “advance tax” shall 
be determined in respect of the aggregate in- 
come-at the rates specified in sub-paragraph I 
or, as the case may be, sub-paragraph II of 
the said Paragraph A, as if such aggregate 
income were the total income: 

Provided that for the purposes of deter- 
mining the amount of income-tax or “ad- 
vance tax” in accordance with this sub- . 
clause, the provisions of Clause (ii) of the 
proviso below sub-paragraph I or, as the 


case may be, sub-paragraph I of the said. 


Paragraph A and. the provisions relating to 
surcharge on income-tax in the said sub- 
paragraphs shall not apply; ; 

(ii) the net agricultural income shall be in- 


creased by a sum of eight thousand rupees 


and the amount of income-tax or “advance 
tax” shall be determined in respect of the 
net agricultural income as so increased at the 
rates specified in sub-paragraph I or, as the 
case may be, sub-paragraph H of the said 
Paragraph A, as if the net agricultural in- 
come as so increased were the total income: 

Provided that for the purposes of deter- 
mining the amount of income-tax or “ad- 
yance tax” jin. accordance with this sub- 
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clause, the provisions ‘of Clause (i) and 
Clause (ii) of the proviso below sub-para. I 
or, as the case may be sub-paragraph I of 
the said Paragraph A and the provisions re- ` 
lating to surcharge on income-tax in the sai 
sub-paragraphs shall not apply; 

(iii) the amount of income-tax op “ade 
vance tax” determined in accordance with 
sub-clause (i) shall be reduced by the amount 
of income-tax or, as the case may be, 
-determined in accordance 
with sub-clause (ii): 

Provided that where the sum so arrived at 
exceeds sixty per cent. of the amount by 


which the total income exceeds twelve 
thousand rupees, the excess shall be dis- 
regarded; 


(iv) the amount of income-tax or “advance 
tax” determined in accordance with sub- 
clause (iii), shall be increased by a surcharge 
for purposes of the Union calculated at the 
rate of ten per cent. of such income-tax or, 
as the case may be, “advance tax” and the 
sum so arrived at shall be the income-tax or, 
as the case may be, “advance tax” in respect 
of the total income. 


(7) For the purposes of this section and 
the First Schedule, — 

(a) “company in which the public are 
substantially interested”. means a company 
which is such a company as is referred to in 
Section 108 of the Income-tax Act; 


(b} “domestic company” means an Indian 
company, or any other company which, in 
respect of its income liable to income-tax 
under the Income-tax Act for the assessment 
year commencing onthe Ist day of April, 
1980, has made, the préscribed arrangements 
for the declaration and payment within- India 


» of the dividends (including dividends on pre- 


ference shares) payable ‘out of such income 
in accordance with the provisions of S. 194 
of that Act; ae 

(c) “industrial company” means a company 
which is mainly engaged in the business of 


generation or distribution of electricity or 


any other form of power or -in the construc- 
tion of ships or in the manufacture or prow `` 
cessing of goods or in mining. 


Explanation.—For the purposes of this 
clause, a company shail be deemed to be 
mainly engaged in the business of generation 
or distribution of electricity or any other 
form of power or in the construction of ships 
or in the manufacture or processing of goods 
or in miniog, if the income attributable to 
any one or more of the aforesaid activities ` 
included in its total income of the previous 
year (as computed before making any de- 
duction under Chapter VIA of the Income- 
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tax Act) is not less than fifty-one per cent, 
of such total income; 

(d) “insurance commission” means any re- 
muneration or reward, whether by way of 
commission or otherwise, for soliciting or_ 
procuring insurance business (including busi- 
ness relating to the continuance, renewal or 
tevival of policies of insurance); 

(e) “net agricultural income”, in relation to 


a person, means the total amount of agri- 


cultural income, from whatever source de- 
rived, of that person computed in accordance 
with the rules contained in Part IV of the 
First Schedule; 


(£) “tax-free security” méans any security - 


of the Central Government issued or declared 
to be income-tax free, or any security of a 
State Government issued income-tax free, the 
income-tax whereon is payable by the State 
. Government; - 


(g). all other words ‘and. expressions used in. 


this section or in the First Schedule but not 

defined in this sub-section and defined in the 

Income-tax Act shall have the meanings 
respectively assigned to them in that Act. 


ae M—DIRECT. 1 
. Income-tax 


3, Amendment of Section 2.— In T 


of the Income-tax Act, in Clause (24), after 
sub-clause (iv), the following sub-clause shail 
be inserted, namely :—. 

(iva) the value: of any benefit of ’ per- 
quisite, whether convertible into money or 


- . not, obtained -by any. representative assessee - 


mentioned in Clause (iif); or Clause (iv) of 
sub-section (1) of: Section 160 or by “any 
_ person on whose behalf or for whose benefit 


- <any: income is. receivable by. the representative . 
. “agsessee (such person being hereafter in this 
- sub-clause referred ‘to--as ‘the “beneficiary”) a 


. and any sum paid’ by, the representative asses- 


“see in-respect of any. obligation -which, . but. 
for such payment, would have pera payable: 


by the. beneficiary;”. 


4. Amendment ` of-- Section’ 10 In, Sec- | 
10° of the “Income-tax `- Act,° after 


tion 
_ Clause (23-A), . the following clause shall be 
“_. inserted and shall*be deemed always to have 


'~-been inserted, namely :— .° 


“(23-AA) any income received by any per- 
son on behalf of any Regimental Fund _or 
Non-Public Fund established by. the armed 


' forces of the Union for the. Welfare of the 


past and present members of such forces -or 
. their depéendants;”. 

5, Amendment of Section 16.— In Sec- 
tion 16 of the Income-tax Act, with effect 
from the Ist day of April, 1981,— 

(a) in Clause (@),— 

(i) for the words “in respect of expenditure 
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incidental.to the employment of the assessee,” 
the words “a dedūction of” shall be sub- 
stituted; 

(ii) in sub-clauses (a) and (b), the words 
“derived from such employment” shali be 
omitted; 

(b) in Clause (ii), for the words “in respect 
of. any allowance”, the words “a deduction 
in respect of any allowance” shall be sub- 
stituted, — 

6. Amendment of Section 32.— In Sec- 
tion 32 of the Income-tax Act, with effect 
from the Ist day of April, 1981,— 

(a) in sub-section (1), after Clause (ii), the 


l following clause shall be’ inserted, namely :— 


‘(iay in the case of any new machinery. or 
plant (other than ships and aircraft) which 
has been installed after the 31st day of 
March, 1980 but before’ the Ist day of April, 
1985, a further sum equal to one-half of the 
amount admissible under Clause- (ii) (exclu- 
‘sive -of extra allowance for double or multi- 


ple shift working of the machinery or plant 


and the extra allowance in respect of machi- 
nery or plant installed in any premises used 


cas a hotel) in respect of the previous year 


in which such machinery or plant is installed 
or, if the machinery or plant is first put to 
use in the immediately succeeding previous 


- year, then, in respect of that previous year: 


Provided that no deduction shall be allow- 
ed under this clause in respect. of,— 


(a) any machinery or plant installed in any 
office premises or any peaiesual accommoda- 


(5) any office. appliance or road transport 


” vehicles; -and 


(c) any machinery or. plant, ‘the whole of 


‘the actual cost of which is allowed as a de- 


duction “(whether by way of depreciation or 


otherwise) in computing the income charge- 
able under the head“ “Profits: and gains of 


business. or profession” of any one previous 
year. 
Explanation.— _ For the purposes of this 
clause,— - 

(a) “new machinery or plant” ‘shall have 
the meaning assigned to it in Clause (2) of 


- the Explanation below Clause . (vi) of this 


sub-section; 

(b) “residential ` acconimoantien” inclides 
accommodation in the nature of guest house 
but does not include premises -used as a 


- hotel;”; 


(b)-in sub-section (2), after the laa 
brackets and figures “or Clause (li)”, 


words, . brackets, figures -and letter i 
Clause Gia)” shall be. inserted. 
7. Amendment of Section 35.— In Sec- 


tion 35 of the Income-tax Act— . ~ 





1981 


(a) In sub-section (2), in Clause (iv),— 

(i) for the brackets and figures “(ii), (iii)” 
the brackets, figures and letter “GD, (iia), 
(iii)” shall be substituted with effect from the 
Ist day of April, 1981; 

(ii) for the words “for the same previous 
year”, the words “for the same or any other 
previous year” shall be substituted and shall 
be deemed always to have been substituted; 

(b) in sub-section (2-A), with effect from 
the Ist day of September, 1980,— 

(i) in the opening paragraph, after the 
words, brackets and figures “Clause (ii) of 


sub-section (1), the words “or to a public 


sector company” shall be inserted; 


' (ii) the following Explanation shall be in- 
serted at the end, namely :— 


‘Explanation.— For the purposes of this 
sub-section, “public sector company” shall 
have the same meaning as in Clause (b) of 
the Explanation below sub-section (2-B) of 
Section 32-A.’; 

(c) after sub-section (2-A), the following 
sub-secticn shall be inserted with effect from 
the Ist day of September, 1980, namely :— 

“(2-B) (a) Where an assessee has incurred 
any expenditure (not being in the nature of 
capital expenditure incurred on the acquisi- 
tion of any land or building or construction 
of any building) on scientific research under- 
taken under a programme approved in this 
behalf by the prescribed authority having re- 
gard to the social, economic and industrial 
needs of India, he shall, subject to the provi- 
sions of this sub-section, be allowed a de- 
duction of a sum equal to one and one-fourth 
times the amount of the expenditure certi- 
fied by the prescribed authority to have been 
so incurred during the previous year. . 

(b) Where a deduction has been allowed 
under Clause (a) for any previous year in 
respect of any expenditure, no deduction in 
respect of such expenditure shall be allowed 
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in one year of the period allowed by the 
prescribed authority for. completion of the 
programme, a:certificate of its completion ob- 
tained from that authority, and the provi- 


‘sions of sub-section (5-B) of Section 155 


shall apply accordingly.” 
8. Amendment of Section 35-B.— In Sec- 
tion 35-B of the Income-tax Act, in sub-sec- 


‘tion (1), with effect from the Ist day of 


April, 1981, j 

(a) in Clause (b), sub-clauses (ii), Gii), (v) 
(vi), and (viii) shall be omitted; 

(b) for Explanation 2 below Clause (b), the 
following Explanation shall be substituted, 
namely :— 

“Explanation 2.— For “the removal of 
doubts, it is hereby declared that nothing in 
Clause (b) shall be construed to include any 
expenditure which is in the nature of pur- 
chasing and manufacturing expenses ordi- 
narily debitable to the trading or manufac- 
turing account and not to the profit and loss 
account.” ; : 

9. Amendment of Section 36.— In Sec- 
tion 36 of the Income-tax Act, in -sub-sec- 
tion (1), after Clause (if, the following clause 
shall be inserted with effect from the ist day 
of April, 1981, namely :— 

‘(iia) a sum equal to one and one-third 
times the amount of the expenditure incurred 
on payment of any salary to an employed 
who, as at the end of the previous year,— 

(a) is totally blind; or 

(b) is subject to or suffers from a perma- 
nent physical disability (other than blindness) 
which has the effect of reducing substantially 
his capacity to engage in a gainful employ- 
ment or occupation : 

Provided that the assessee produces before 


“the Income-tax Officer, in respect of the first 


assessment year for which deduction is claim- 
“ed in relation to each such employee under 
this clause,— 


under Clause (i) of sub-section (1) or CL (ia) - (i) in a case referred to in sub-section (a), 


of sub-section (2) for the same or any other 
previous year, 

(c) Where a deduction is allowed for any 
previous year under this sub-section in res- 
pect of expenditure represented wholly or 
partly by an asset, no deduction shall be 
allowed in respect of that asset under Cls. (i), 
(ii), Gia) and (iii) of sub-section (1) or under 
sub-section (1-A) of Section 32 for the same 
or any subsequent previous year; 

(d) Any deduction made under this sibs 
section in respect of any expenditure on 
scientific research in excess- of the expendi- 
ture actually incurred shall be deemed to 
have been wrongly made for the purposes of 


a certificate as to his total blindness from a 


-registered medical practitioner being an 


oculist; and 

(ii) in a case referred to in sub-clause (b), 
a certificate as to the permanent physical dis- 
ability referred to in the said sub-clause from 
a registered medical practitioner : 

Provided further that nothing contained in 
this clause shall apply in the case of an ems 
ployee whose income in the previous year 
chargeable under the head “Salaries” exceeds 
twenty thousand rupees. 

Explanation 1— In this clause, “salary” in- 
cludes the pay, allowances, bonus, commission 
payable monthly or otherwise. 
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‘Explanation 2—For the removal of doubts, 
it is hereby declared that where a deduction 
under this clause is allowed for any assess- 
ment year in respect of any expenditure, de- 
duction shall not be allowed in respect of 
such expenditure under any other provision 
of this Act for the same or any other assess- 
ment year;’. : 

10. Amendment of Section 37.—In, Sec- 
tion 37 of the Income-tax Act, sub-sections 
(3-A), (3-B), (3-C) and (3-D) shall be omitted 
with effect from the ist of April, 1981. 

11. Amendment of Section 41 In Sec- 
tion 41 of the Incomé-tax Act, with effect 
from the Ist day of April, 1981,— 

(a) in sub-section (2), after the proviso, the 
following proviso shall be inserted namely :— 


“Provided further that where an asset re- 
presenting expenditure of a capital nature on 


scientific research within the meaning of 


Clause (c) of sub-section (2-B) of Section 35, 
‘read with Clause (4) of Section 43 owned by 
the assessee which was or has been used for 
the purposes of business after it ceased to be 
used for the purposes of scientific research 
related to the business is sold, discarded, de 
molished or destroyed, the provisions of this 
‘sub-section shall apply as if for the words 
“actual cost as increased by twenty-five per 
cent. thereof” had been substituted.’: 

(b) in sub-section (3),— 

(i) for the words, brackets and figures 
.“Clause (iv) of sub-section (1) of Sec. 35” 
the words, brackets, figures and letters 
“Clause (iv) of sub-section (1), or Clause (c) 
of sub-section (2-B) of Section 35” shall be 
substituted; l i 

(ii) for the words,- brackets, figures and 
letters “clause (ia) of sub-section (2) of Sec- 
tion 35”, the words, brackets, figures and 
letters “Clause (ia) of sub-section (2), or 
Clause (c) of sub-section (2-B} of Sec. 35” 
shall be substituted. l 


12. Insertion of new Sections 80-AA and 
80-AB.— In the Income-tax Act,— 

(a) after Section 80-A, the following sec- 
tion shall be inserted and shall be deemed to 
have been inserted with effect from the Ist 
day of April, 1968, namely :— 

“88-AA. Computation of deduction under 
Section 80-M.—Where any deduction is re- 
quired to be allowed under Section 80-M in 
respect of any income by way of dividends 
from a domestic company which is included 
in the gross total income of the assessee, 
then, notwithstanding anything contained in 
that section, the deduction under that section 
shall be computed with reference to the in- 
come by way of such dividends as computed 
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in accordance with the provisions of this Act 
(before making any deduction under this 
Chapter) and not with reference to the gross - 
amount of such dividends.” = 
(b) after Section 80-AA as so inserted, the . 
following section shall, be inserted- with effect 
from the ist day of April, 1981, namely :— 
*80-AB. Deductions to be made with refer- 
ence to the income included in the gross 
total income.—Where any deduction is re- 
quired to be made or allowed under any sec- 
tion (except Section 80-M) included in this 
Chapter under the heading “C-Deductions in 
respect of certain incomes” in respect of any 
income of the nature specified in that section 
which is included in the gross total income 


‘of the assessee, then, notwithstanding any- 


thing contained in that section, for the pur- 
pose of computing the deduction under that 
section, the amount of income of that nature 
as computed in accordance with the provi- | 
sions of this Act (before making any deduc» 
tion under this Chapter) shall alone be deem- 
ed to be the amount of income of that nature 
which is derived or received by the assessee 
and which is included in his gross total in- 
come.’. 

13. Amendment of Section 80-C.— In Sec- 
tion 80-C of the Income-tax Act, with effect 
from the lst day of April, 1981,— 

(a) for sub-section (1), following sub-sec- 
tion shall be substituted, namely :— 

“(1) In computing the total income of an 
assessee, there shall be deducted, in accord- - 
ance with and subject to the provisions of 
this section, an amount calculated, with refer 
ence to the aggregate of the sum specified in 
sub-section (2), at the following trates, 
namely :—~ l 
(a) where such aggregate The whole of such 
not exceed aggregate; 

Rs, 5,000, 

(b) where such aggregate Rs. 5,000 plus 50 per 
exceeds Rs, 5,000 but cent of the amount by 
does not erceed. whichsuch aggregate 
Rg. 10,000 exceeds Rs. 5,000; 

(c) where such aggregate Re. 7.500 plus 40 per 
exceeds Rs. 10,000 cent of the amount by 

which such aggregate 
exceeds Rs. 10.000." 

(b) in sub-section (4), in Clause (i), for the 
words “musician or actor”, the words and 
brackets “musician, actor or sportsman {in- 
cluding an athlete)” shall be substituted. 

14. Omission of Section 80-FF.— Sec- 
tion 80-FF of the Income-tax Act, shall be 
omitted with effect from the 1st day of April, 
1981. 

15. Amendment of Section 80-G.— In Sec 
tion 80-G of the Income-tax Act,— 

(a) for sub-section (4), the following sub- 
section shall be substituted with effect froms 
the Ist day of April, 1981, namely :— 
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“(4) Where the aggregate of the sums re- 
erred to in sub-clauses (iv), (v), (vi) and (vii) 
of Clause (a) and in Clause (b) of sub-sec: 
tion (2) exceeds the smaller of the following 
‘amounts, that is to say,— - 

(i) ten per cent. of the gross total income 
fas reduced by any portion thereof on which 
4ncome-tax is not payable under any provi- 
sion of this Act and by any amount in res- 
pect of which the assessee is entitled to a de- 
duction under any other provision of this 
Chapter), and 

(i) five hundred thousand rupees 

then the amount by which such aggregate 
axceeds such smaller amount shall be ignored 
for the purpose of computing the aggregate 
of the sums in respect of which deduction is 
40 be allowed under sub-section (1).”; 


(b) after sub-section (5) and before Expla- 
mation 1, the following sub-section shall be 
inserted and shall be deemed always to have 
Seen inserted, namely :— 

“(5-A) Where a deduction under this sec- 
dion is claimed and allowed for any assess- 
ment year in respect of any sum specified in 
sub-section (2), the sum in respect of which 
deduction is so allowed shall not qualify for 
deduction under any other provision of this 
Act for the same or any other assessment 
Jear.”. 

16. Insertion of new Section 80-I.— In the 
iIncome-tax Act, after Section 80-HHA, the 
following section shall be inserted with effect 
from the Ist day of April, 1981, namely :— 

“869-1. Deduction in respect of profits and 
gins from industrial undertakings after a 
certain date, etc.—(1} Where the gross total 
¢mcome of an assessee includes any profits 
and gains derived from an industrial under- 
faking or a ship or the business of a hotel, 
to which this section applies, there shall, in 
accordance with and subject to the provisions 
of this section, be allowed, in computing the 
gotal income of the assessee, a deduction 
from such profits and gains of an amount 
equal to twenty per cent. thereof: 

Provided that in the case of an assessee, 
being a company, the provisions of this sub- 
section shall have effect as if for the words 
“twenty per cent.”, the words “twenty-five per 
cent.” had been substituted. - 

(2) This section applies to any industrial 
undertaking which fulfils all the following 
conditions, namely :— 

(i) it is not formed by the splitting up, or 
the reconstruction, of a business already in 
existence; 

(ii) it is not formed by the transfer to a 
new business of machinery or plant pre- 
wiously used for any purpose; s 
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(iii) it manufactures or produces any arti- 
cle or thing, not being any article or thing 
specified in the list in the Eleventh Schedule, 
or operates one or more cold storage plant 
or plants, in any part of India, and begins 
to manufacture or produce articles or things 
or to operate such plant or plants, at any 
time within the period of four years next 
following the 3ist day of March, 1981, or 
such further period as the Central Govern- 
ment may, by notification in the Offcial 
Gazette, specify with reference to any parti- 
cular industrial undertaking; 

(iv) in a case where the industrial under- 
taking manufactures or produces articles op 
things, the undertaking employs ten or more 
workers in a manufacturing process carried 
on with the aid of power, or employs twenty 
or more workers in a manufacturing process 
carried on without the aid of power: 

Provided that the condition in clause (i) 
shall not apply in respect of any industrial 
undertaking which is formed as a result of 
the re-establishment, reconstruction or Te- 
vival by the assessee of the business of any 
such industrial undertaking as is referred to 
in Section 33-B, in the circumstances and 
within the period specified in that section: 

Provided further that the condition in 
Cl. (iii) shall, in relation to a small-scale in- 
dustrial undertaking, apply as if the words 
“not being any article or thing specified in 
the list in the Eleventh Schedule” had been 
omitted. = 

Explanation 1.— For the purposes of 
Clause (ii) of this sub-section, any machi- 
nery or plant which was used outside India 
by any person other than the assessee shall 
not be regarded as machinery or plant pre- 
viously used for any purpose, if the follow- 
ing conditions are fulfilled, namely :— 

(a) such machinery or plant was not, at 
any time previous to the date of tbe installa- 
tion by the assessee, used in India; 

(b) such machinery or plant is imported 
into India from any country outside India; 
and 

(c) no deduction on account of deprecia- 
tion in respect of such machinery or plant 
has been allowed or is allowable under the 
provisions of this Act in computing the 
total income of any person for any period 
prior to the date of the installation of the 


` 


. machinery or plant by tbe assessee. 


Explanation 2.— Where in the case of an 
industrial undertaking, any machinery og 
any part thereof previously used for any 
purpose is transferred to a new business 
and the total value of the machinery of 
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plant or part so transferred does not exceed 
twenty per cent. of the total value of the 
machinery or plant used in the business, 


then, for the purposes of clause (ii) of this . 


therein 
complied 


sub-section, the condition 
‘shall be deemed. to have 
with. 
Explanation 3.— For the purposes of 
this sub-section, “small scale 
undertaking” shall have the. same meaning 
as in clause (b) of the Explanation below 
sub-section (8) of Section 80-HHA. 

(3) This section applies to any ship, 
where all the following conditions are ful- 
filled, namely :— 

(i) it is owned by an Indian Company 
and is wholly. used for the purposes of the 
‘business carried on by it; 

Gi} it was not, previous to the date of its 
acquisition by the Indian company, owned 
or used in Indian territorial waters by a 
person resident in India; and 

(iii) it is brought into use by the Indian 
company at any time within the period of 


specified 
been 


four years next. following the Ist day of 
April, 1981. 
(4) This section applies to the business 


of any hotel, where all the following con- 
ditions are fulfilled, namely :— 

(i) the business of the hotel is not formed 
by the splitting up, or the reconstruction, 
of.a business already in existence or by the 
transfer to a new business of a building 
previously used as a hotel or of any machi- 
nery or plant previously used for any pur- 
pose; 

(ii) the business of the hotel is owned and 
carried on by a company registered in India 
with a paid-up capital of not less than five 
hundred thousand rupees; 

(iii) the hotel is for the time being ap- 
proved for the purposes of this sub-section 
by the Central Government; 


~ (iv) the business of the hotel starts func- 
tioning after the 31st day of March, 1981 
but before the. Ist day of April, 1985. 

(5) The deduction specified in sub-sec. (1) 
shall be allowed in computing the total in- 
come in respect of the assessment year rel- 
evant to the previous year in which the in- 
dustrial undertaking begins to manufacture 
or produce articles or things, or to operate 
zits cold storage plant or plants or the ship 
is first brought into use or the business of 
-the hotel starts functioning (such assessment 
“year being hereafter in this section referred 
to as the initial assessment year) and each 
of the seven assessment years immediately 
succeeding the initial assessment year: 
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Provided that in the case of an assesses, - 
being a co-operative society, the provisions- 
of this sub-section shall have effect as if 


for the words “seven assessment years”, the- 
words “nine assessment years” had been 
substituted. 


Pe 


(6) Notwithstanding anything contained ins 


any other provision of this Act, the profito- 
_ and gains of an industrial undertaking or æ 


ship or the business of a hotel to which the- 
provisions of sub-section (1) apply shall, for 
the purposes of determining the quantum of 
deduction under sub-section (1) for the as- 
sessment year immediately succeeding the 
initial assessment year or any subsequent 
assessment year, be computed as if such 
industrial undertaking or ship or the busi-. 
ness of the hotel were the only -source of 
income of the assessee during the previous- 
years relevant to the initial assessment year 
and to every subsequent assessment year up» 
to and including the assessment year for 
which the determination is to be made. 


(7) Where the assessee is a person other 
than a company or a co-operative society, 
the deduction under sub-section (1) from 
profits and gains derived from an industria} 
undertaking shall not be admissible unless. 
the accounts of the industrial undertaking 
for the previous year relevant to the assess-- 
ment year for which the deduction is claim-- 
ed have been audited by an accountani, as- 
defined in the Explanation below sub-sec. (2) 
of Section 288 and the assessee furnishes 
along with his return of income, the reporty 


“òf such audit in the prescribed form. duly: 


signed and verified by such accountant. 


(8) Where any goods held for the pur- 
poses of the business of the industrial under- 
taking or the hotel or the operation of the 
ship are transferred to any other business. 
carried on by the assessee, or where any- 
goods held for the purposes of any other 
business carried on by the assessee are trans-- 
ferred to the business of the industrial. under-- 
taking or the hotel or the operation of the- 


-ship and, in either case, the consideration,. 


if any, for such transfer as recorded in the 
accounts of the business of the industrial 
undertaking or the hotel or the -operation of 
the ship does not correspond to the market: 
value of such goods as on the date of the 
transfer then, for the purposes of the deduc-- 
tion under this section, the profits and gains. 
of the industrial undertaking or the busimess. 
of the hotel or the operation of the ship 
shall be computed as if the transfer, im 
either case, had: been made at the market- 
value of such goods as on that date: 


Provided that where, in the opinion of the 
Income-tax Officer, the computation of the 
profits and gains of the industrial under- 
taking or the business of the’ hotel or the 


operation of the ship in the manner herein-- 
before specified -presents exceptional diffi- | 


culties, the Income-tax Officer -may compute 
such profits and gains on: such ‘reasonable 
basis as he may deem fit. 


Explanation In this sub-section, “mar- 
ket-value”, in relation to any goods, means 
the price that such goods would ordinarily 
fetch on sale.in the open market. 

(9) Where it appears to the Income-tax 
Officer that owing to the close connection 

' between the assessee carrying on the busi- 

ness of the industrial undertaking or the 
hotel or the operation of the ship to which 
this section applies and any other person, 
or for any other reason, the course of 
business between them is so arranged that 
the business transacted between them pro- 
duces to the assessee more than the ordinary 
. profits which might be expected to arise in 
the business of the industrial undertaking 
or the hotel or the operation of the ship, 
the Income-tax Officer shall, in computing 
the profits and gains of the industrial under- 
taking or the hotel or the ship for the pur- 
poses of the deduction under this section, 
take the amount of profits as may be rea- 
sonably deemed to have been derived there- 
from. 


(10) The Central Government may, after 
making such inquiry as it may think fit, di- 
rect, by notification in the Official Gazette, 
that the exemption. conferred by this sec- 
tion shall not apply to any class of indus- 
trial undertakings with effect from such date 
as it may specify in the notification.” 


17. Amendment- of Section 80-J.— In 


Section 80-J of the Income-tax Act,— 

(a) in sub-section (1), for the words 
“computed in the prescribed manner”, the 
words, brackets, figure and letter “computed 
in the manner specified in sub-section (1A)” 
shall be substituted and shall be deemed to 
` have been substituted with effect from the 
Ist. day of April, 1972; 

(b) after sub-section (1), the following 
sub-section shall be inserted and shall be 
deemed to have been inserted with effect 
rom the Ist day of April, 1972, namely :— 


(1A) (I) For the purposes of this section, 
the capital employed in an industrial under- 
taking or the business of a hotel shail, ex- 
cept as otherwise expressly provided in this 
section, be computed in accordance with 
Clauses (11) to: (IV) and the capital employ- 
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a 
edin a ship shall be computed in accord- 
_ ance with Clause (V). 


(II) The aggregate of the amounts repre- 
senting the value of the assets as on the 
first day of the computation period of the 
undertaking or of the business of the hotet 
to which this section applies -shall first be 
ascertained in the following manner:— | 

(i) in the case of assets entitled to depre- 
ciation their written down value; 

(ii) in the case of assets acquired by pur- 
chase and not entitled to depreciation, their 
actual cost to the assessee; 

(iii) in the case of assets acquired other-- 
wise than by purchase and not entitled to 
depreciation, the value of the assets whem 
they became. assets of the business; 


(iv) in the case of assets, being debts. due- 
to the person carrying on the business, the 
nominal amount of those debts; 

(v} in the case of assets, being cash in 
band or bank, the amount thereof. 

Explanation 1.— In this clause, “actual 
cost” has the same meaning as in Clause (1} 
of Section 43. 

Explanation 2.— In this clause and im 
Clause (UD, “computation period” means. 
the period for which profits and gains of 
the industrial undertaking or business of 
the hotel are computed under Sections 28 tos 
43-A. 

Explanation 3.— In this clause and in 
Clause (V), “written down value” has the 
same meaning as in Clause (6) of Sec. 43. 

Explanation 4.—- Where the cost of any 
asset has been satisfied otherwise than im- 
cash, the then value of the consideration 


-actually given for the asset shall be treated 


as the actual cost of the asset. 
_ (I) From the aggregate of the amounts. 


_ as ascertained - under Clause (I) shall be- 


deducted the aggregate of the amounts, as- 
on the first day of the computation period, 
of borrowed moneys and debts owed by- 


the assessee (including amounts due towards. 


any liability in respect of tax.). 


Explanation. For the purposes of this- 
clause,—— 

(i) “tax” means— 

(a) income-tax or  super-tax (including: 


advance. tax) due under any provision of 
this Act; 

(b) wealth-tax due under any provision of 
the Wealth-tax Act, 1957 (27 of 1957); 


(c) gift-tax due under any provisions of 


the Gift-tax Act, 1958 (18 of 1958); 


(d) super profits tax due under. any pro-- 
vision of the Super -Profits Tax Act, 1963 
(14 of 1963); 
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(e) sur-tax due under any provision of 
the Companies (Profits) Sur-tax Act, 1964 
47 of 1964); 

_ Gi) any liability in respect of tax shall 
de deemed to have become due— 

` (a) in the case of advance tax due under 
“any provision of this Act, on the date on 
which such advance tax is payable; and 

(b) in the case of any other tax, on the 
first day of the period within which it is re- 
-quired to be paid. 

(IV) The resultant sum as determined 
under Clause (IID) shall be diminished by 
‘the value, as ascertained under Clause dD), 
of any investments the income from which 
is not taken into account in computing the 
profits of the business and any moneys not 
required for the purpose of the business, in 
s0 far as the aggregate of such investments 
or moneys exceed the amount of the bor- 
rowed moneys which under Clause (OT) are 
gequired to be deducted in computing the 
capital. 

(V) The capital employed in a ship shall 
be taken to be the written down value of 
the ship as reduced by the aggregate of the 
amounts owed by the assessee as on the 
computation date on account of moneys 
borrowed or eens incurred in acquiring that 
‘ship. 

Explanation. In this clause, “computa- 
tion date” in relation to a ship, means— 

- (a) in respect of . the previous year in 
-which the ship is first brought into use, the 
date on which it is so brought into use; 

(b) in respect of any subsequent previous 
year, the first day of such previous year.’ 

18. Amendment of Section 60-JJ. In 
Section 80-JJ of the Income-tax Act, with 
effect from the Ist day of April, 1981,— 

(a) in Clause (a), for the words “ten 
thousand rupees”, the words “fifteen thou- 
sand rupees” shall be substituted; 

(b) for Clause (b), the following 
shall be substituted, namely :— 

“(b) in any other case, one-fifth of the 
aggregate amount of such profits and gains 
-or fifteen thousand rupees, whichever is 
higher : l 

Provided that in computing the aggregate 
amount of such profits and gains in a case 
where the. profits and gains derived from a 
business of poultry farming exceed seventy- 
4ive thousand rupees, such excess shall be 
Agnored.” 

19. Amendment of Section 80-L— In 
Section 80-L of the Income-tax-Act, in sub- 
section (1), for Clause (vii), the following 
clause shall be substituted with effect from 
the 1st day of April, 1981, namely :— 


clause 
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“(vii) interest on deposits with a financial 
corporation which is engaged in providing. 
long-term finance for industrial development 
in India or with a public company formed 


and registered in India with the main object. 


of carrying on the business of providing 
long-term finance for construction or pur- 
chase of houses in India for residential pure 
poses : 


Provided that the corporation or, as the 
case may be, the company is for the time 
being approved by the Central Government 


for the purposes of Clause (viii) of sub- . 


section (1) of Section 36.” 


20. Amendment of Section 80-RR.— In 
Section 80-RR of the Income-tax Act, for 
the words “musician or actor”, the words 
and: brackets “musicians, actor or sporfsmaly. 
(including an athlete)” shall be substituted. 


21. Amendment of Section 80-T.— In: 
Section 80-T of the Income-tax Act, in 
Clause (a), the words “where the gross total: 
income does not exceed ten thousand rupees 
or” shall be omitted with effect from the 
Ist day of April, 1981. 

22. Amendment of Section 80-TT.— In 
Section 80-TT of the Income-tax Act, in 


’ Clause (a), the words “where the gross total 


income does not exceed ten thousand rupees 
or” shall be omitted with effect from the 
ist day of April, 1981. 


23. Amendment of Section 80-U.— In 
Section 80-U of the Income-tax Act, fos 
the words “five thousand rupees”, the words. 
“ten thousand rupees” shall be substituted: 
with effect from the Ist day of April, 1981.. 


24. Amendment of Section 139.— In 
Section 139 of the Income-tax Act, afte» 
sub-section (8), the following sub-section: 
shall be inserted with effect from the ist day 
of Sep., 1980, namely :— 


“(9) Where the Income-tax Officer consi- 
ders that the return of income furnished by 
the assessee is defective, he may intimate: 
the defect to the assessee and give him an. 
opportunity to rectify the defect within a. 
period of fifteen days from the date of such 
intimation or within such further period. 
which, on an application made in this be- 
half, the Income-tax Officer may, in his dis- 
cretion, allow; and if the defect is not recti- 
fied within the said period of fifteen days 


or, as the case may be, the further period. 


so allowed, then, notwithstanding anything: 
contained in any other provision of this 
Act, the return shall be treated as an invalid 
return and the provisions: of this Act shall 
apply as if the assessee had failed to fuse 
nish the return: 


2 
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Provided that where the assesses rectifies 
the defect after the expiry of the said period 
of fifteen days or the further period allow- 
wd, but before the assessment is 
Income-tax Officer may condone the delay 
and treat the return as a valid return. 

Explanation.— For the purposes of this 
sub-section, a return of income shall be re- 
garded as defective unless all the following 
conditions are fulfilled, namely :— 

(a) the annexures, statements and columns 
in the return of income relating to compu- 
fation of income chargeable under each 
head of income, computation of gross total 
income and total income have been 
filled in; 


(b) the return is accompanied by a state- 
ment showing the computation of the tax 
payable on the basis of the return; 

(c) the return iS accompanied by proof 
of — 

(i) the tax, if any, claimed to have been 
deducted at source and the advance tax and 
tax on self-assessment, if any, claimed to 
have been paid; 

(ii), the amount of compulsory deposit, if 
any, claimed to have been made under the 
Compulsory Deposit Scheme (income-tax 
Payers) Act, 1974 (38 of 1974); 


(d) where regular books of ‘account are 
maintained by the assessee, the return is ac- 
companied by copies of — 

(i) manufacturing account, trading account, 
profit and loss account or, as the case may 
be, income and expenditure account or any 
other similar account and balance sheet; 

{ii) in the case of a proprietary business 
or profession, the personal account of the 
proprietor; in the case of a firm, association 
of persons or body of individuals, personal 
accounts of the partners or members; and 
in the case of a partner or member of a 
firm, association of persons or body of in- 
dividuals, also his personal account in the 
firm, association of persons or body of in- 
dividuals; 

(e) where the accounts of the assessee 
have been audited, the return is accompanied 
by copies of the audited profit and loss ac- 
count and balance sheet and the auditor’s 
report; 

(f) where regular books of account are 
not maintained by the assessee, the return 
is accompanied by a statement indicating 
the amounts of turnover or, as the case 
may be, gross receipts, gross profit, expenses 
and net profit of the business or profession 
and the basis on which ‘such amounts have 
been computed, and also disclosing the 
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sundry debtors, sundry 
creditors, stock-in-trade and cash balance as 
at the end of the previous year.” 


25. Amendment of Section 143.— In 
Section 143 of the Income-tax Act, in sub- 
section (1), in. Clause (b), sub-clauses (ii) and 
(iii) shall be omitted. 

26. Amendment of Section 153.— In 
Section 155 of the Income-tax Act, after 
sub-section 
shall be inserted with effect from the Ist 
day of Aprili, 1981, namely :— 


“(5B) Where any deduction in respect of 
any expenditure on scientific research has 
been made in any assessment year undes 
sub-section (2B) of Section 35 and the as- 
sessee fails to furnish a certificate of com- 
pletion of the programme obtained from 
the prescribed authority within one year of 
the period allowed for its completion by 
such authority, the deduction originally 
made in excess of the expenditure actually 
incurred shall be deemed. to have been 
wrongly made, and the Income-tax Officer 
may, notwithstanding anything contained in 
this Act, recompute the total income of the 
assessee for the relevant previous year and 
make the necessary amendment; and the 
provisions of Section 154 shail, so far as 
may be, apply thereto, the period of four 
years specified in sub-section (7) of that sec- 
tion being reckoned from the end of the 
previous year in which the period allowed 
for the completion of the programme by 
the prescribed authority expired.” 

27. Amendment of Section 164— In 
Section 164 of the Income-tax Act,— 

(a} in sub-section (1),— 


(i) for the portion beginning with the 
words “tax shall be charged” and ending 
with the words “more beneficial to the 
revenue”, the following shall be substituted, 
namely :— 

“tax shall be charged on the relevant. in- 
come or part of relevant income at the maxi- 
mum marginal rate.” 

(ii) in the proviso,— 

(1) for Clause (i), the following clause 
shall be substituted, namely :— 

“(j) none of the beneficiaries has any 
other income chargeable under this Act ex- 
ceeding the maximum amount not charge 
able to tax in the case of an association of 
persons or is a beneficiary under any other 
trust; or”; 

(2) in Clause (ii), for the words “under a 
trust declared by will”, the words “under a 
trust declared by any person by will and 
such trust is the only trust so declared by 
him” shall be substituted; 


et tt A I 
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(3) in the concluding portion; for the 
words “as if the relevant income or part of 
relevant income”, the words “on the relevant 
income or part of relevant income as if it” 
shall be substituted; 

(b) in sub-section (3),— 


(i} for the portion beginning with the 
words “is not specifically receivable’ and 
ending with the words “whichever course 
would be more beneficial to the revenue” 
the following shall be substituted, namely :— 

“is not specifically receivable on behalf 
or for the benefit of any one person or the 
individual shares of the beneficiaries in the 
income so applicable are indeterminate or 
unknown, the tax chargeable on the rele- 
vant income shall- be the aggregate of — 

{a) the tax which would be chargeable 
on that part of the relevant income which 
is applicable to charitable or religious pur- 
poses (as reduced by the income, if any, 
which is exempt under Section 11) as if 
such part (or such part as so reduced) were 
- the total income of an association of Bet: 
sons; and 

(b) the tax on that part of the eclevarit 
income which is applicable to purposes 
other than charitable or religious purposes, 
and which is either not specifically receiv- 
able on behalf or for the benefit of any 
one person or in respect of which the shares 
‘of the beneficiaries are indeterminate or 
unknown, at the maximum marginal rate”; 

(ii) in the proviso,— 

(1) for Clause (i), the following clause 
shall be substituted, namely :— 

“G) none of beneficiaries in respect of 
the part of the relevant income which is 


not applicable to charitable or religious. 


purposes has any other income chargeable 
under this Act exceeding the maximum 
amount not chargeable to tax in the case 
of an association of persons or is a bene- 
ficiary under any other Trust; or”; 

(2) in Clause (ii), for the words “under a 
trust declared by will”, the words “under a 
„trust declared by any person by will and 
such trust is the only trust so declared by 
him” shall be substituted; 

(3) in the concluding portion, for the 
words “as if the relevant income”, the 
words “on the relevant income as if the 
relevant income” shall be substituted; 

(c) after sub-section (3), the following 
Explanations shall be inserted, namely :— . 

“Explanation “1.— For the purposes of 
‘this section— 

(i) any income in respect of which the 
persons mentioned in Clause (ili) and CL (iv} 
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of sub-section (1) of Section 160- are liable: 
as representative assessee or any part there-- 
of shall be deemed as being not specifically 
receivable on behalf or for the benefit of 
any one person unless the person on whose: 
behalf or for whose benefit such income or 
such part thereof is receivable during the 
previous year is expressly stated in the order- 
of the court or the instrument. of trust or 
wakf deed, as the case may be, and is iden- 
tifiable as such on the date of such  order,. 
instrument or deed; 


(ii) the individual shares of the persons- 
on whose behalf or for whose benefit such: 
income or such part thereof is received shall 
be deemed to be indeterminate or unknown. 
unless the individual shares of the persons 
on whose behalf or for whose benefit such. 


income or such part thereof is receivable,. 


are expressly stated in the order of the 
court or the instrument of trust or- wakf 
deed, as the case may be, and are ascertain-- 
able as such on the date of such order, in- 
strument or deed. 

Explanation 2.— In this section, “maxi~ 
mum marginal rate’ means the rate of in- 
come-tax (including surcharge on income- 
tax if any) applicable in relation to the: 


highest slab of income in the case of an as- 


sociation of persons as specified in the 
Finance Act of the relevant year”. 

28. Amendment of Section 171.— In: 
Section 171 of the Income-tax Act, after 
sub-section (8) and before the JExplanation,. 
the following sub-section shall be inserted, 
namely :— 

“(9) Notwithstanding anything contained’ 
in the foregoing provisions of this section, 
where a partial partition has taken place: 


. after the 31st day of Dec., 1978 among the: 


members of a Hindu undivided family hither- 


' to assessed as undivided,— 


(a) no claim that such partial partition 


has taken place shall be inquired into under 


sub-section (2) and no finding shall be re-- 
corded ‘under sub-section (3) that such par- 
tial partition had taken place and any find- 
ing recorded under sub-section (3) to that 


- effect whether before or after the 18th day- 


of June, 1980, being the date of introduc- 
tion of the Finance (No. 2) Bill, 1980, shall 
be null and void; 

(b) such family shall continue to be liable 
to be assessed under this Act as if no such 
partial partition had taken place; 

(c) each member or group of members of 
such family immediately before such par- 
tial partition and the family shall be jointly 


and severally liable for any tax, penalty, 





AE 


interest, fine or otber sum payable under 
rthis Act by the family in respect of any 
period, whether before or after such partial 
“partition; = l l 

(d) the several liability of any member or 
group of members aforesaid shall be com- 
eputed according to the portion of the joint 
family property allotted to him or it at 
‘such partial partition, 
and the provisions of this Act shall apply 
-accordingly.”. 

29. Amendment of Section 208— In 
Seetion 208 of the Income-tax Act, in sub- 
‘section (2), for Clause (c), tbe- following 
<lause shall be substituted with effect from 
the tst day of Sept., 1980, namely :— 

“(e} in any other case-—— Rs. 12,000.”. 


30. Amendment of Section 209-A.— In 
‘Section 209-A of the Income-tax Act, in 
sub-section (4), after the proviso, the follow- 
-ing proviso shall be inserted with effect 
‘from the Ist day of Sept., 1980, namely :— 

‘Provided further that in the case of an 
vassessce, being a company, the provisions 
«Of this sub-section shall have effect as if 
for the figures and words “33-1/3 per cent.”, 
‘the figures and words “20 per cent.” had 
‘been substituted.’, i 


31. Amendment of Section 212.— In 


‘Section 212 of the Income-tax Act, in sub- - 


section (3A), after the proviso, the following 
wroviso shall be inserted with effect from 
‘the Ist day of Sept., 1980, namely :— 
‘Provided further that in the case of an 
vassessee, being a company, the provisions of 


_ ‘this’ sub-section shall have effect as if for 
the figures and words “33-1/3 per cent.”, 
the figures and .words “20 per cent.” had 
sbeen substituted.’. . l 

32. Amendment of Section 215.— In 


‘Section 215 of the Income-tax Act, in sub- 
section (1), the following proviso 
dnserted with effect from the ist day of 
Sept., 1980, namely :— 

‘Provided that in the case of an assessee, 
‘being a company, the provisions of this 


sub-section shall have effect as if for the- 


-words “seventy-five per cent.” the - words 


“eighty-three and one-third per cent.” had 


‘been -substituted.’. 


33. Amendment of Section’ 273.— In 
Section 273 of the Income-tax Act, with 
zffect from the ist day of Sept, 1980,— 


"viso shall be inserted, namely :— 


‘Provided that in the case of an assessee, 
‘being a company, the provisions of sub- 
section shall have effect as if for the words 
“seventy-five per cent”, at both the places 
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where they occur, the words “eighty-thre 
and one-third per cent.” had. been substi 
tuted.’; 

(ii) in sub-section (2), before the Explans 
tion, the following proviso shall be inserted 
namely :—. 

‘Provided. that in the case- of an assessee 
being a company, the provisions of this sub 
section shall have effect as if for the word: 
“seventy-five per cent.”, wherever they oc 
cur, the words “eighty-three and  one-thir< 
per cent.” had been substituted.’, 


34. Amendment of Fourth Schedule.— 
In the Fourth Schedule to the Income-ta: 
Act, in Part A, in Clause (b) of Rule 6, th 
words “exceeds one-third of the salary o 
shall be omitted wit! 


35. Consequential amendments to certai 
sections—— The following amendments (be 
ing amendments of a consequential - nature 
shall be made in the Income-tax Act witl 
effect from the Ist day of April, 198! 
namely :-—~ 


(i) in sub-section (2) of Section 34, i 

Clause (ii), after the words, brackets an 
figures “or Clause (ii)”, the words, bracket: 
figures and letter “or Clause (iia)” shall b 
inserted: 
' (ii) in sub-section (2) of Section 38, fo 
the brackets, figures and word “(ii) an 
(iii)”, the brackets, figures, letter and word 
“iD, word (iia) and ii)’ shall be subst 
tuted; 

(iii) in sub-section (3) of. Section 80-A 
after the words, figures and letters “or Sex 
tion 80-HHA”, the words, figures and lette 
“or Section 80-I” shall be: inserted; 

(iv) in sub-section (9) of Section 80-HE 


- for the words, figures and letter “under. Sec 


tion 80-J”, the words, figures and letter 
“under Section 80-I or Section 80-J” sha 
be substituted; 


‘{v) in sub-section (6) of Section .80-HH/¢ 
for the words, figures and letter “under Se 
tion 80-3’, the words, figures’ and lettes 
“under Section 80-I or Section 80-J’ sha 
be substituted; 

(vi) in sub-section (3) of Section . 80-] 
after the words, figures and letters “or Se 
tion 80-HHA”, the words, figures and lette 


_“or Section’ 80-I” shall be inserted. 
(i) in sub-section (1), the following pro- - 


Wealth-tax 


36. Amendment of Section 2—— In tł 
Wealth-tax Act, 1957 (27 of 1957) (hereii 
after referred to as the Wealth-tax Act), | 
Section 2; in sub-clause (2) of Clause (e 
for the words “Provided that”, the follov 
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ing shall be substituted with effect from the 
Ist day of April, 1981, namely :— 

Provided that in relation to the assessment 
year commencing on the ist day of April, 
1981; or any subsequent assessment year, 
this sub-clause shall have effect subject to 
the modification that for item (i) thereof, 
the following item shall bẹ substituted, 
namely :— 

“d) (a) agricultural land other than land 
comprised in any tea, coffee, rubber or 
cardamom plantaticn; 

(b) any building owned or occupied by a 
cultivator of, or receiver of rent or revenue 
out of agricultural land other than land 
comprised in any tea, coffee, rubber or car- 
damom plantation: 

Provided that the building is on or iD 
the immediate vicinity of the land and is a 
building which the cultivator or the receiver 
of the rent or revenue by reason of his 
connection with the land requires as a 
dwelling-house or a ee or an out- 
house; 

(c) animals;”: 

Provided further that. - 


37. Amendment of Section 5— In Sec- 
tion 5 of the Wealth-tax Act, in sub-sec. (1), 
with effect from the Ist day of April, 1981,— 

(a) for Clause (iva), the following clause 
shall be substituted, namely :— 

“(iva) agricultural land comprised in any 
tea, coffee, rubber or cardamom pene 
belonging to the assessee;”; 

(b) in Clause (ivb), for the sions. “apri- 
cultural land”, the words “agricultural land 
comprised in any tea, coffee, rubber or 
cardamom plantation” shall be substituted; 

(c) in Clause (viiib), for the words “in an 
orchard or a plantation”, the words “in any 
tea, coffee, rubber -or eramen plantation” 
shall be substituted; 

(d) for Clause (xxvii), the following clause 
shall be substituted, namely :— 
 “xxvil) any deposits with a financial cor- 
poration which is engaged in providing long- 
term finance for industrial development in 
India or with a public company formed and 
registered in India with the main object of 
carrying on~ the business of providing long- 
term finance for construction or purchase 
of houses in India for residential purposes: 


Provided that the corporation or, as 
case may be. the company is for the time- 
being approved by the Central Government 
for the purposes of Clause (viii) of sub- 
section (1) of Section 36 of the Income-tax 
Act;”, : 
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38. Amendment of Section 7.— In Sec- 
tion 7-of the Wealth-tax Act, in sub-sec. (1),. 
the following Explanation shall be inserted,. 
namely :— 

“Explanation—— For the removal of 
doubts, it is hereby declared that the price- 
or other consideration for which any pro- 
perty may be acquired by or transferred to- 
any person under the terms of a deed of 
trust or through or under any restrictive 
covenant in any instrument of transfer shall 
be ignored for the purpose of determining 
the price such property would fetch if sold 
in the open market on the valuation date.”. 

39. Insertion of new Section 20-A.— In. 
the Wealth-tax Act, after Section 20, the 
following section shall be inserted, namely :— 


‘20-A. Assessment after partial partition. 
of a Hindu undivided family.— Where a 
partial partition has taken place after the 
3ist day of Dec., 1978, among the members: 
of a Hindu undivided family hitherto as- 
sessed as undivided,— 

(a) such family shall continue to be liable: 
to be assessed under this Act as if no such: 
partial partition had taken place; 

(b) each member or group of members of 
such family immediately before such partiak 
partition and the family shall be jointly and 


‘severally liable for any tax, penalty, interest, 


fine or other sum payable under this Acf 
by the family in. respect of any period, whe- 
ther before or after such partial partition; 
(c) the several liability, of any member or 
group of members aforesaid shall be com- 
puted according to the portion of the joint 
family property allotted to him or it at 
such partial partition, 
and the provisions of this Act shall apply 


= accordingly. 
‘Explanation.— For the purposes of this 
section, “partial partition” shall have the 


meaning assigned to it in Clause (b) of the 
Explanation to Section 171 of the Income- 
tax Act.. 


40. Amendment of Section 21.— In’ Sec- 
tion 21 of the Wealth-tax Act,— 

(a) in sub-section (1), for the words “ip 
the case of assets chargeable to tax wunoder 
this Act”, the words, brackets, figure and 
letter “Subject to the provisions of sub-sec- 
tion (1A), in the case of assets chargeable to 
tax under this Act” shall be substituted; 

(b) after sub-section (1), the following 
sub-section shall be inserted, namely :-— 


“(1A) Where the value or aggregate value 
of the interest or interests of the. person os 
persons on whose behalf or for whose benee 


t 


fit such assets are held falls 
value of any such assets, then, in addition 
to the wealth-tax leviable and recoverable 
under sub-section (1), the wealth-tax shall 
be levied upon and recovered from the 
<ourt of wards, administrator-general, offi- 
‘cial trustee, receiver, manager or other per- 
gon or trustee aforesaid in respect of the 
‘value of such assets, to the extent it exceeds 
the value or aggregate value of such in- 
terest or interests, as if such excess value 
were the net wealth of an individual who is 
a citizen of India and resident in India for 
the purposes of this Act, and — 

(i) at the rates specified in Part I of 
Schedule I; or 

(ii) at the rate of three per cent; 
whichever course would be more beneficial 
to the revenue.”; 

(c) in sub-section (4),— 

(i) for the portion beginning with the 
‘words “as if the persons” and ending with 
the words “resident in India”, the ee 
shall be substituted, namely :— 

“as the case may be, in the like manner. 
and to the same extent as it would be levi- 
able upon and recoverable from an  indivi- 
dual who is a citizen of India and resident 
in India”; 


(ii) in Clause (b), for the words “one and 
one-half per cent.”, the words. “three per 
cent.” . shall be substituted; ay 


(iii) in the proviso,— 


(1) in Clause (i), for the words “under a. 


‘trust -declared- by will”, the words “under a 
trust declared by any person by will .and 
such trust:is the only trust so declared. by 
him” shall be substituted; 


(2) after. Clause (i), the following clause 


shall be inserted, riamely : — 

“Ga) none_ of -the beneficiaries faa: nae 
‘wealth exceeding the amount not chargeable 
to wealth-tax in the case of dn‘individual who 
is a citizen of India and resident in India for 
the purposes of this Act © or is a beneficiary’ 
under any other trust; or” 


(iv) the Explanation shall ‘be noad as 
Explanation 2 and before ihat Explanation, 
the following Explanation : Shall be isere; 
namely. :— 


“Explanation 1.—For the’ purposes of this 
sub-section, the shares of the persons on - 
whose behalf or for whose benefit any such 


assets are held shall be’ deemed to be indeter- 
minate or unknown unless the shares of the 
‘persons on whose behalf or for whose benefit 
guch assets are held on the relevant valuation 
date are expressly stated in the order of the 
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court or instrument of trust or deed of wakf,. 
as the case may be, and are ascertainable a$ 
such on the date of such order, instrument 
or deed.”. 


41. Amendment of Schedule I— In the 
Wealth-tax Act, in Part I of Schedule I,— 

(a) in Item (1), in the proviso, for the 
letters and figures “Rs.. 1,00,000”, at both the 
places where they occur, the letters and 
figures “Rs. 1,50,000” shall be substituted :. 

(b) in Item (2),— 

(i) in the opening portion, for the words, 
letters and figures “assessment year exceeds 
Rs. 1,00,000”, the words, letters and figures 
“assessment year exceeds Rs. 1,50,000” shall 
be substituted; - 


(ii) in the proviso, for the letters and 
figures “Rs. 1,00,000”, at both the places 


‘where they occur, the letters and figures 


“Rs. 1,50,000” shall be substituted. 
Gift-tax | 

42. Amendment of Act 18 of 1958.— Im 
the Gift-tax Act, 1958,— 
- (a) in Section 2, in sub-clause (c) of 
Clause (xxiv), after the words “power of ap- 
pointment”’, the brackets and words “(whe-« 
ther general, special or subject to any restric- 
tions as to the persons in whose favour the: 
appointment may be made)” shall be inserted;: 

(b) in Section 4 in sub-section (1), after 
Clause (d), the following clause shall be in- 
serted, namely :— 


“(e) where a person who has an interest 
in property as a tenant for'a term or for 
life or a remainderman surrenders or relin« 
quishes his interest in the property or other- 


wise, allows his interest to be terminated: 
without consideration or for a consideration: 


which is not adequate, ‘the value of the inte- 


-“rest-so surrendered, relinquished’ or allowed: 
to be’ terminated or, as the ‘case may be, the 


amount by which such value exceeds the 
consideration received, shall be deemed to be 


- a gift made. by such person.”. 


Interest-tax 

43. Amendment of Act 45 of 1974,—In the. 
Interest-tax Act, 1974,— 

(1) in Section 2,— 

(a) in Clause (7),— 

(D after sub-clause (i), the following sub-. 
clause shall be inserted and shall be deemed: 
always to have been inserted, namely :— 

““(ja) interest referred to in sub-section (1-B} 
of Section 42 of the Reserve Bank of India. 
‘Act, 1934 (2 of 1934);”; 

(ii) for sub-clause (iii), the following sub- 
clause shall be substituted with effect from. 
the Ist day of September, 1980, namely :— . 
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~ Hiii) interest on any term loan sanctioned 
‘before the 18th day of June 1980 where the 
«agreement under which such loan has been 
«sanctioned provides for the repayment there- 
«of during a period of not less than three 
_ years. 

Explanation.—For the purposes of this sub- 
“Clause, “term loan” means a loan which is 
mot repayable on demand;’; 


(b) in Clause (9), after the words and - 


figures “the Reserve Bank of India Act, 1934 
42 of 1934)”, the following shall be inserted | 
with effect from the ist day of September, 
980, namely :-— 
“*, and includes— 

(a) the Industrial Pina: ‘Corporation of- 
_Undia, established under the Industrial Finance 
Corporation Act, 1948- (15 of 1948); 

(b} the Industrial Development Bank of 
india, established under. the Industrial De- 
~velopment Bank of India Act, 1964 (18 of 
1964); 

(c) the Industrial Reconstruction Corpora- . 
stion of India Limited; and. ~ 


(d) the Industrial Credit and Investment 
‘Corporation of India Limited”; 


(2) in Section 6, in sub-section (2), for e 
-words,. figures and letters “after the 28th day 
-of February, -1978”, the words, figures and 
fetters, “during the period commencing on 
‘the Ist day of March, 1978 and ending with 
‘the 30th day of June, 1980” shall be sub- 
stituted with effect from me st any of Sept., 
“A980. 
p 8 ; Miscellaneous 
| 44. Saving in certain cases.— Where- A 

ithe 18th day of June, 1980 [being the: date. 
' om which the Finance (No: 2) Bill, 1980 was“ 
‘introduced], the. Supreme- Court has,, on an” 
- “appeal or a reference in respect of the asses- 
anent of an. assessee for any particular assess- 
„hent year,.. held “that the deduction under. 


"Section 80-M is to. be allowed in a manner - 
-edifferent from that provided in Sec, 80-AA’ 
-of ‘the Income-tax Act, as inserted by Sec- - 


‘ition 12 of this Act, -then,: nothing contained 
-in the said Section 80-AA shall-.apply to the 


“assessment -of such assessee for that parti- 


-cular assessment year. 

-CHAPTER. IV—INDIRECT TAXES , 
. 45. Amendment of Act 81 of 1975.— The 
-Customs Tariff Act, 1975 (hereinafter referred 
“to as the Customs Tariff Act), shall be 


-and II of the Second Schedule. ` . 

46. Amendment of Act 1 of 1944,—- in 
the Central Excises and Salt Act, 1944 (here- 
‘inafter referred to as the Central Excises 
Act),-— i 
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(a) in Section 2, in Clause (f), after sub- 
clause (vii), the following sub-clause shall be 
inserted, namely :— 

“(viii) iù relation to aluminium, includes. - 
lacquering or printing or both of pian cone 
` tainers;”; 

(b) the First Schedule shall be sien ied in 
the manner specified in Parts I and H of the 
Third Schedule. 


47. Amendment of Act 13 of 1980.— Ip 
Section 5 of the-Finance Act, 1980, in sub- 
section (1), for the words “five per cent”, the 
words “ten per cent” shall be substituted. 


48. Amendment of Act 58 of 1957.— The- 
Additional Duties of Excise (Goods of Spe- 
cial Importance) Act, 1957 (hereinafter re- 
ferred to as the Additional Duties of Excise 
. Act), shall be amended in the manner speci- 
fied in the Fourth Schedule. - 


49, Amendment of Act 25 of 1978.—In the 
Customs, Central Excises and Salt and Cen- - 
tral Boards of Revenue (Amendment) Act, | 

1978, in new Section 11-B, as directed by 
Section 21 of that Act to be inserted -in the: 
. Central Excises Act— ; l 

(a) in sub-section (1)— -. a 

(i) for the words “from, the date of -pay- 
ment of duty”. occurring in the opening por- 
tion, the-words “from the relevant date” shall 


' be ‘substituted; 


- (ii) the: Explanation shall be Snid: 

(b) for the Explanation at the end, the fol- 
lowing Exptanation shall be: substituted, s 
namely :- — 


‘Explanation— For m purposes of’ this 
section, — 

(4) “refund” inéludes fee of duty of 
excise on excisable goods exported out of 
India or on excisable materials used in .the | 
manufacture of goods which are exported pnt : 


of. India; 


:.(B): “relevant - date” means;— ee ee 
(a) in the case- of goods exported c ‘ont “of r 
. India where “a refund of excise duty. paid. is 


Available in -respect of the goods themselves ` 


or, as the case may be, the excisable materials - 
used in the ‘manufacture of such goods, — 
(i) if the goods are exported by ‘sea or air, — 
the date on which the. ship or the aircraft in 
which auch goods, are loaded, leaves India, 
or 
(ii) if the goods are eis ‘by land, the 


-date on which: stich ee pass the frontier, 
. „amended in the manner specified in Parts I ` 


or 

(iii) if ‘the goods are: exported by post, the 
date ‘of despatch of goods by the Post Office: 
concerned to a place. outside India: 

(b) in the case of goods returned for being 
remade, refined, reconditioned, or subjected. 


4881 


$0 any other similar process, in any factory, 
the date of entry into the factory for the pur- 
sposes aforesaid : 

(o) in the cage of goods to which banderola 
-Are required to be affixed if removed for 
shome consumption but not so required when 
-exported outside India, if returned to a fac. 
ory after having been removed from such 
factory for export out of India, the date of 
«nitry into the factory : 

(a) in a case where a manufacturer is re- 
‘quired to pay a sum, for a certain period, on 
ghe basis of the rate fixed by the Central Gov- 
ernment by notification in the Official Gazette 
dn full discharge of his liability for the duty 
Meviable on his production of certain goods, 
af after the manufacturer has made the pay- 
ment on the basis of auch rate for any period 
tut before the expiry of that period such 
wate is reduced, the date of such reduction: 

(c) in a case where duty of excise is paid 
„provisionally under this Aot or the rules made 
‘thereunder, the date of adjustment of duty 
attor the final assessment thereof; 


(t) in any other cage, the date of payment 
“of duty.’. 


60. Amendment Act 52 of 1962 ata. to pro- 
‘vide for an Appellate Tribunal.—(i) The 
-amendments dirested:in the Fifth Schedule, 
being amendments to provide for an Appel. 
date Tribunal under the Oustoms Aot, 1962, 
‘the Oentral Exxcises Act and the Gold (Con- 


trol) Act, 1968 (45 of 1968) and for matters” - 


onnected therewith, shall be made in the 
-said Acts. 

' (2) The N E directed to be made 
iby sub-section (1) shall come ‘into force on 
such date ag the Central Government may, 
by notification in the Official Gazette, ap- 
point; and different dates may be appointed 
‘for the amendments to different Acts. 


(3) If any diffoulty arises in giving effect to 
‘thea provisions of any Act referred to in sub- 
-section (1), as amended by the amendments 
‘thereto directed in the Fifth Schedule (parti. 
-Cularly in relation to the transition to the 
provisions of that Act as so amended), -the 
‘Central Government may, by general or ape. 
dial order, do anything not inconsistent with 
‘such provisions as so amended which appears 
to be necessary or expedient for the pur pose 
of removing the difficulty : 

Provided that no euch order shall be made 
&fier the expiry of two years from the date 
on which such amendments came into torce, 


OHAPTER VY—MISCKELLANEOUS 


54. Amendment of Act 6 of 1898.—In the 
Firat Schedule to the Indian Post Office Act, 
1898.— 

(May) 1881 Acts 2 
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(a) for the sub-heading “Letters” and the 
entries thereunder, the following shall ba 
substituted, namely :— 

“Letters” 
For a weight not oxoseding 
ten grams 
For every ten grams or 
fraction thereof, exceed- 
ing tan grams 15 pgise.”; 

(b) for the sub-heading ‘parcels’ and the 
entries thereunder, the following paal be 
substituted, namely :— 

‘Parcels’ 
For a weight not exceeding 


35 paige 


Ba. 2.00 


five hundred grams 
For every five handred 
_ grams or fraction thera- 
of exoseding five hundred ` , 
grams Rs. 2.00.”. 


63. Amendment of Act 82 of 1971. — In 
Section 54 of the Finance (No. 2) Act, 1971, 
for the words ‘nine previous years”, the 
words “fourteen previous years” piel be 
substituted, 

58. Amendment of Act 88 of: 1975. — In 
the Compulsory Deposit Scheme econ: tax 
Payers) Act, 1974,— 3 

(a) in Section 2, after Olguse (d), the tol. 
lowing clause shall be inserted’ and shall be 


‘deamed to have been inegected with effect 


from the 10th day of July, 1978, namely :— 
(dd) ‘‘Incoms-tax Officer” hag tha same 
meaning ag in Olause (25) of Section 2 of the 
Income.tax Act, and includes an Inspecting 


' Assistant Commissioner who exercises.or per- 


forms the powers or fnnotions conferred on, 
or assigned to him under 8.125 or 8. = 
of the said Act.’’. 

(b) after alion 7, the following. satin 
shall be inserted and shall be deemed to have 
been inserted with effect from the lat day of 
April, 1975, namely :— - 


"Tā. Compulsory deposit to ba exempt 
for purposes of Wealth.tax,—Vor the pnr- 
poses of ‘exemption under section 5 of tha 
Wealth-tax Act, 1957 (27 of 1957), the 
amount of compulsory deposit ahall be deemed 
to ba a deposit, with a banking company to 
which the Banking Regalation Aci, 1949 
(10 of 1949), applies.”; 

(c) with effect from the Ist day of April 
1981, section o shall be re-numbered as sub- 
section (1) thereof and after sub-section (1) as: 
go re-numbered the following sub-section shall: 
So inserted, namely :— 

''(2) where any amount has become ra. 

payble or payable under sub-section (1), tha 
depositor may, at his option, not withdraw 


a 
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such amount after it has become go repayable 
or payable, and if he does so, such amount 
shall carry interest for the period it is not 
withdrawn as if it were a compulsory deposit, 
and the provisions of this Act shall, so far as 
may be, apply in relation to such amount or 
interest thereon ag they apply in relation to 4 
compulsory deposit or as the oaee may ba, 
interest on such deposit.” ; l 

(d) in section 10, with effect from the 
day of April, 1975,— 

(i) in sub-section (1),— 

(1) in clause (a), for the words ‘hag failed 
to make”, the words “has. without reasonable 
cause, failed to make” shall be substituted; 

(2) in clause (b), for the worda "the re. 
quisite amount”, the words ‘‘the requisite 
amount and there is no reasonable cause for 
making such short payment” shall be sub. 
stituted ; 

(3) for the words “the Income-tax Officer 
shall’, the words ‘the Income.tax Officer 
may” shall be substituted: . 

(ii) in gub-gection (2),— 

(1) in olauge (a), for the words."haa failed 
to make”, the words “hag without reasonable 
cause, failed to make” shall be substituted; 

(2) in clause (b), — ' 

(A) for the words “'is lesa tban” the words 
“falls short of” shall be substituted ; 

(B) for the words "his correct income”, 
the words "hig correct income and there is no 
reasonable causa for making such short pay. 
ment” ghall be substltuted,; 

(3) for the words "ihe Income.tax Officer 
shall”, the words “tha Income-tax Officer 
may” shall be substituted; 


Jet 


(e) in section 11 with effect from the 


10th day of July, 1978,— 

(i) in sub-section (1) for the words ‘Addi. 
tional Commissioner of Income-tax”, the words 
and brackets ‘Commissioner of Income-tax 
(Appeala)’ shall be substituted ; 

(ii) in sub-section (2), in clause (b) of the 
proviso, for the words ''Appeljate Assistant 
Commissioner”, the words and brackets "Oom. 


. missioner (Appeals) or the Appellate Asistant 


Commissioner” shall be substituted; 

(f) with effect from the 10th day of July, 
°1978, section 12 shall be re-numbered as sub- 
i aection (1) thereof, and,— 

(i) in sub-section (1), as so re-numbered, 
‘for the words ‘Any depositor’, the words, 
‘bracketa and figure ‘'Subjeot to the provisions 
of sub-seotion (2). any depositor’ shall be 
gubstituted ; 

(ii) after sub-section (1) as so re-numbered, 

the following sub-gestion shall be inserted, 


namely i 
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(2) Where an order referred to in sub.aec- 
tion (1) in made by an Inspecting Assistant. 
Commissioner In exercise of the powers on 
functions conferred on or assigned to him 
under section 125 or ‘section 125A of the 
Income.tax Act. the provisions of that sub. 
section shall have effect as if for the words 
‘Appellate Assistant Commissioner” the words 
and brackets ‘Commissioner (Appeala)’’. were 
substituted.’; 

(g) after section 12, the following section ` 
shall be inserted with effect from the ist day 
of September, 1980, namely; 

“49K. Special review in certain cases.~~ 
(1) Where any order imposing a penalty 


- under section 10 made by the Income-tax. 


Officer before the date on which the Finance 
(No. 2) Act, 1980, received the assent of the 
President such order (being hereafter in this 
section referred to as pre.amendment penalty. 
order) has not been made the subject matter- 
of any subgequent proceeding by way of 
appeal or revision under this Act, then, the: — 
depositor aggrieved by such order may, if he 
considers that no such penalty would have 
been levied if the amendments made to seo. 
tion 10 by the Finance (No. 2) Aot, 1980, had 
been in force on the date of passing of suck 
order, make an application to the Income-tex 
Officer for a special review- 


(2) Where & pre.amendment penalty order 
bas been made the subject-matter of any sub- 
sequent proceeding by way of an appeal or 
révision under this Act, the depositor aggriev- 
ed by the order passed in any such proceeding 
or, as the case may be, the last of such pro- 
ceedings may, if he considerg that no such 
penalty would have been levied if the amend- 
ments made to section 10 of the Finance 
(No. 2) Act, 1980, had been in force on the 
date of passing of the pre-amendment penalty 
order, make an application to the authority 
which passed the order in such proceeding or: 
ag the case may be. the last of sneh proceed 
ings for a special review. 

(3) The application referred to in sub-sec 
tion (1) or sub-section (2) shall be present 
before the 1st day of January, 1981 : 

Provided that the Income.tax Officer or th 
other authority to whom an application fo 
special review is made may admit guch appli 
cation after the ssid date if he or it is gsatisfi 
that the depositor had sufficient cause for n 
presenting it before the sald date. 


(4) The Income.tax Officer or other aut 
ority to whom the application for special r 
view is made under eub.section (1) or au 
section (2), may make such enquiry or cau 
such enguiry to be made and, subject to t 
provisions of this Act, may pass such order 
he or it thinke ft. 































oo 
nn aean eaire 


1881 


(5) The provisions of section 12 shall, go 
far as may be, apply in relation to an order 
passed under sub-section (4) as they apply in 
relation to a pre-amendment penalty order or. 
as the casa may be, an order passed by any 
other authority under that section. 

(6) The special review under this seation 
shall be in addition to and not in derogation 
of any other remedy whioh an aggrieved 
depositor may have under this Act. 

Eeplanation. — For the purposes of this 
geotion, ''authority’’ includes the Appellate 
Tribunal.’ ; 

' (h) in section 13, in gub-section (1), after 
the words ''the Appellate Assistant Commis. 
sioner,”, the words and brackets ''the Oom- 
missioner (Appeala),” shall be ingerted. 

54, Repeal. — Section 2 of the Finance 
Aot, 1980 (13 of 1980), is hereby repealed and 
shall be deemed never to have been anacted. 

THE FIRST SCHEDULE 
(See section 2) 
PART I 
INCOME-TAX AND SUROHARGE ON 
INOOMH.-TAX 
Paragraph A . 
Sub-Paragraph I 

In the cage of every individual or Hindu 
undivided family or unregistered firm or 
other association of persons or body of indivi. 
duals, whether incorporated or not, or every 
artificial juridical person referred to in sub- 
clause (vii) of clause (31) of section 2 of the 
Income.tax Act, not being a case to which 
gub.paragraph IT of this Paragraph or any 
other Paragraph of thie Part applies :— 

Rates of Income.tax 
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(6) where the total 
income exceeds Rg. 
30,000 but does not 
exceed Rs. 60,000 
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Re. 4,700 plus 40 . 
per cant. of ithe 
amount by which 


the total income ex. 


ceeds Rs. 30,000 ; 


(7) where the total Rs. 12,700 plus 
ingoma exceeds Rs. 50 per cent. of ths 
50,000 but does not amount by which 


exceed Rs. 70,000 


(8) where the total 
income exceeds Rs. 
70,000 but does not 
exceed Rg. 1,00,000. 


(9) where the total 
income exceeds Ra, 
1,00,000. 


the total income ex. 
ceeds Rs. 50,000 ; 
Re. 22,700 plus 
55 per cent. of the 
amount by which 
the total income ex. 
ceeds Rg. 70 000 ; 
Ra. 39,200 plus 
60 per cent of the 
amount by which 


the total income ex. 
ceeds Rs. 1,00,000 : 

‘Provided that for the purposes of this sub. 
Paragraphi— 

(i) no income.iax shall be payable on a 
total income not exceeding Rs. 10,000; 

(ii) where the total income exceada 
Rs. 10,000 but does not exceed Rs. 12,000, 
the income.tax payable thereon shall not 
exceed thirty per cent of the amount by which 
the total income exceeds Bs. 10,000. 

Surcharge on Income.tax 

The amount of income-tax computed in 
accordance with the preceding provisions of 
thig sub-paragraph shall be increased, by a 
surcharge for purposes of tha Union caloulat. 
ed at the rate of twenty per cent, of auch 
income. tax. 

Sub.Paragraph II 

In the case of every Hindu undivided family 
which at any time during the previous year 
has at least ona member whose total income 
of the previous year relavant to the assessment 
year commencing on the ist day of April, 


(1) where the total Nil. 
Income does notsexcesd 
Es. 8,000 

(2) where the fotal 16 per cent of the 
Income exceeds Rs. amount by which 
8,000 but does not ex- total income ex- 


ceed Ra. 15,006 

(3) where the total 
Income exceeds He. 
15,000 but doss not 
exceed Re. 20,000 


(4) where the total 
income exceeds Re. 
20,000 but does not 
exceed Ra. 25,000 


(5) where the total 
Ineome exceeds Ra. 
95,000 but does not 
exceed Rg. 30,000 


per 


ceeds Rs. 8,000. 

Bs. 1,050 plus 18 
per cent. of the 
amount by which the 
total income exceeds 
Ra. 15,600 > 

Rs. 1,950 plus 25 
per cent. of the 
amount by which 
the total income ex- 
ceeds Rs. 20,000; 

Rs. 3,200 plas 30 
cent. of the 
amount by which 
the total income ex- 
ceada Rg. 25,000 ; 


1980, exceeds Rs. 10,000,— 
Rates of income.tax 


(1) where the total 
income does not exceed 
Bs. 8,000 i 

(2) where the total 
income exceeds Rs. 
8,000 but does not 
exceed Rs. 15,000 

(3) where the total 
income exceeda Ks. 
15,000 but does not 
exceed Rs. 20,000 


(4) where the total 
income exceeds Ra. 
20000 but does not 
exceed Rea. 25,000 


Nil; 


18 per cent of the 
amount by which 
the total income 
exceeds Rg. 8,000; 
Rs. 1,260 plus 26 
per cent. of the 
amount by which 
the total income 
exceeds Re. 15 i000; 
Re. 2.510 plas 30 


per cent. of the 
amount by which 
the total income 


exdeedg Rs. 20,000: 
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(5) where the total Bs. 4,010 plus 40 Paragraph 

income Aaa pe Rs. per faa of os Sub-Paragraph IE 

25,000 but:doos not amount by whic S 

exce od Ra. 30,000 o DEL gaii In the oase of əvəry registered fim, not 


exceeds Ra. 25,000; being & case to which Sub-Paragraph il of 


this Paragraph appliea,-— 
(8) where the total Ra. 6,010 plus 60 
income exceeds Rs. per cent. of the Rates of income.tax 
30,000 but does not amount by which (1) where the total Nil; 
exceed Ba. 50,000 the total income income doegnotexceed 
` excaeds Ra. 30,000; ae yee PE. ee 

h ta, : 01 J 55 Where the por Genk. o @ 
PE T p ae aE the income exceeds Rs. amount by which 
50,000 but does not amount by whi 10,000 butdoesnotex- the total income ex- 
exceed Ra. 70,000 +: the total inco ceed Rs. 25,000 ceeds Rs. 10,000; 


exceeds Rs. 60,000; 
(8) where the total Rg. 27,010 plus 60 


income exceeds Rs. per cent. of the 
70,000 amount by -whigh 
the total wréome 


exceeds Rs. 70,000; 

Provided that for the purposes of this Sub. 
Paragraph, — 

{i} no insome.tax shall be payable on a total 
income not exceeding Bs. 10,000; 

(ii) where the totel income exceeds 
Rs. 10.000 but does not exceed Rs. 13,000 
the income-tax payable thereon shall not 
exceed thirty per cent.-of the amount by 
which the total income exceeds Ra. 10,000. | 

Surcharge on income.tax 

The amount of income-tax computed in 
accordance with the preceding provisions of 
this sub-paragraph shall be increased by 
surcharge for purposes of the Union calculat- 
ed at the rate of twenty per cent, of such 
income.tax. 

Pariani B 

In the cage of every co-operative sooietyi— 

Rates of income-tax 


(3) where the total 
income exceeds He. 
25,000 but does not 
exceed Rs. 50,000 


(4) where tho total 
income exceeds Hs. 
50,000 but does not 
exceed Rs. 1,00,000 


(5) where the total 
income exceeds Ra, 
1,00,000 | 


Rs. 750 plug 7 per 
cent. of the amount 
by which the total 
income exceeds Re. 
25,000. 

Ra. 2,500 plus 18 
per cent. of the 
amount by which 
the total income ox. 
ceeds Rg. 50,000 

Bs. 10,000 plus 24 
per cent of the 
amount by . which 
the total income ex. 
ceeds Rg. 1,00,000, 


Surcharge on income-tax. | 
The amount of income.tax computed in 


(1) where the total 


income doas not exceed 


Ba. 10,000 

(2) whera the total 
Income exceeds Rs. 
10,000 but does not 
exceed Ra. 20,000 


(3) where tha total 


15 per cent. of the 
total income}; 

Rs. 1,500 plus 25 
per cent, of the 
amount by which 
the total income ex- 
ceeds Bs. 10,000; 

Rs. 4,000 plua 40 


income excesds Rs. per cent. of the 

20,000 amount by which 
the total income ex. 
ceeds Ra. 20,000. 


Surcharge on income.tax 
The smount of income-tax computed in 
accordance with the preceding provisions of 
this Paragpaph shall be increased by a sur- 
charge for purposes of the Union calculated at 
the rate of twenty per cont. of such income- 


tax, 


accordance with the preceding provisions of 
this sub-paragraph shall be increased by. a 
surcharge for purposes of the Union calculated 
at the rate of twenty per cent of such income. 


_ Sub. Paragraph 1 
in the oasa: ot every registered firm whose 
total income includes income derived from a 
profession carried on by it and the income go 
included is not less than fifty-one per cent. of 


such total income,— 


- Rates of income.tax 


(1) where the total 
income does not excead 
Rs. 10,000 

(2) where the total 
income exceeds Ra. 
10,000 but does not 
exceed Ra. 25,000 

(3) where the total 
income exceeds Rs. 
26,000 but does noù 
exceed Rs. 50,000 


(4) where the total 
income exceedg Ra. 
50,000 but doss not 
exceed Rg, 1,00,000 


Nil; 


4 per cent. of tha 


amount by which 
total income exceadg 
Rs. 10,000; 


Rs. 600 plus 7 per 
cent. of tha amount 
by whish the total 
income exoseds Rs. 
25,000; 


Re. 2,350 plus 13 
per cent. of the 
amount by which 


the total income ex- 
eceds Ks. 50,000; 


a. We even ———— i S- i ‘i 
1 


1881 


(5) where: the total] Res. 8,860 plus 22 


income exceeds Rs. per cent. of the 
1,00,000, amount by which 
tha total income ex- 


ceeds Rs. 1,00,000. 
Surcharge on income.tax : 
The amount of income.tax computed ‘in 
SCoordance with the preceding provisions of 
this Sub-Paragraph shall- be increased by a 
surcharge for purposes of the Union calculated 
Ha the rate of twenty per cent. of such income. 
x. P r 
Explanation. — For the purposes of this 
Paragraph, "registered firm” includes an un- 
registered firm sesessed asa registered firm 
under clause (b) of section 183. of the Income- 
fax Act. 
Paragraph D 
In the cage of every local authority — 
Rate of income-tax 
On the whole of the total in. 
come. 


50 per cent. 


Surcharge on income.tax. 

The amount of income-tax computed at the 
rate hereinbefore specified shall be increased 
by a surcharge for purposes of the Union 
calculated at the rate of twenty per cent. of 
puch income.tax. 

Paragraph E 
In the cage of a eompany,— 
Rates of Income-tax 

I. In the casa of a domestic company,— 
` (1) where the com. 
pany ig a company in 
which the public ara 
aaa interest- 


45 per cent. of the 
total income; 


$ ; 

(i) in a case whore 
the total income doeg 
not exceed Ra. 1,00,000 

(ii) ina case where 
the total income ex- 
ceeds Rs. 1,00,000 

(2) where the com. 
pany is nots company 
in which the public are 
substantially interest- 

(i) in the case of an 
industrial company .— 

(a) where the total 


55 per cent. of the 
total income; 


55 per cent. of the 


income does not ex- total income; 
ceed Rs. 2,00,000 

(b) where the total . 60 per cent. of the 
income exceeds Rs. total income;: 
3,00,000 


65 per cant. of tha 
total income; 


(ii) in any other case 


ee eaat: 
a ery $$ tnt emmi 
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‘ the Indian concern after 


rr 
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Provided thag— 

(i) the income.tax payable by a domestic 
company, being a company in which the publio 
are substantially interested, the total income 
of which exceeds Rs. 1,00.000, shall not ex- 
ceed the aggregate of— 

(a) the income-iax whioh would have been 
payable by the company if ita totel income 
had been Rs. 1,00,000 (the income of © 
Rs. 1,00,000 for this purpose being computed 
as if such income included income from 
various sources in the same proportion as the 
-total income of the company): and 

(b) eighty per cent. of the amount by which 
its total income exceeds Rs. 1,00,000; 

(ii) the income.tax payable by s domestics 
Company, not being a company in which the 
public are substantially interested, which is 
an industrial company and the total income 
of which exceeds Rs. 2,00,000, shall nob ex. 
cesed the aggregate of — 

(a) the income-tax which would have been 
payable by the company If its total income 
had been Bg. 3,00,000 (the income of 
Rs. 2,00,000 for this purpose being computed 
as if gach income included income from 


- various sources in the game proportiqz-az the 


total income of the company); and “ 


(b) eighty per cent. of the amount by which 
iis total income exceeds Reg. 2,00,000. 


IL. In the case of a company cthir than a 


~ domestic company, — 


(i) on go mush of the total i 
income as consists of— 

(a) royalty received from an 
Indian concern in purguance of 
an agreement made by it with 
the 
31st day of March, 1961, but 
before the 1st day of April, 
1976, or i 

(b) fees for rendering tech. 
nical services received from an 
Indian concern in pursuance of 
an agreement made by it with 
the Indian concern after the 
29th day of February, 1964 
but before the 1st day of April, 
1976, 
and where such agreement has, 
in either case, been approved 
by the Central Government. 

(ii) on the balance, if any, of 70 per cent. 
the total income. 

Surcharge on Income-tax — 

The amount of income.tax computed in 
accordance with the preceding provisions of 
Paragraph shall be increased by a surcharge 
calculated st the rate of seven and a half per 
cent. of euch income.tax. 


50 per cent.; 
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PARTH , 


Rates for deduction of tax at source 
‘in osrtain cases 

In every casa in which under the provi- 
gions of sections 193, 194, 194A, 194B, 
194BB, 194D and 195 of the Income-tax Aot 
tax is to be deducted at the rates in force, 
deduction shall be made from the income 
` subject to deduction at the following rates:— 


Income.tax surcharge 
1. In the case of 
person other than Ñ 

company — 
(a) where the pet 


gon ig resident in 
Indias — F 

(i) on income by 10 per Nil; 
way of interest other cent, 
than '‘interest on se- 
curities” 

(i) on income by 30 por 3 per 
way of winnings from cent, cent,; 
lotteries and oross- 
word puzzles 

(iii) on income by 30 per 3 per 
way of winnings from cent, cent.; 
horse raced 

(iv) on income by 10 por Nil; 
way ofingurancecom- cenit. 
mission , 

(v) on income by 10 per Nil; 
way of interest pay- cant. 


able on 

(A) any security, 
other than a tax-free 
security, of the Oen- 
tral or a State Gov- 
ernment. 

(B) any debentures 
or other gecurities for 
money issued by or 
on behalf of any:local 
authority or & corpo- 
ration established by 
a Oentral, State or 
Provincial Act. 

(0) any debentures 
issued by a company 
where such deben- 
tures are listed in a 
recognised stock 8x- 
change in India in 
accordance with the 
Securities Contracts 
(Regulation) Act, 1956 
(42 of f1956) and any 
rules made there. 
under 
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(vi) on. any other 
income (excluding in- 
terest payable on a 
tax-free security). 

(b) where the per. 
gon ig not resident in 
India— 

(i) onthe whole 
income (excluding in- 
terest payable on a 
tax-free security) 


(ii) on income by. 
way of interest pay- 
able on a tax-free 
gedurity.-— 

2, In the cage of a 
company — 

(a) whore the com. 
pany is a domestic 
company— 

(i) on income by 
way of interest other 
than . "interest on 
Becuritiag™ 

(ii) on any other 


income (excluding in. . 


terest payable on a 
tax-free security) 


(b) where the com. 


pany is nota domes. . 


tic company 


(i) on income by 
way of dividends pay- 
able by any domestic 
company 

(ii) on income by 
way of royalty pay- 
able by an Indian 
concern in pursuance 
of an agreement made 
by it with the Indian 


ALR 
Income-tax 
eh me meen, 
Rate of Rats of 
Income-iax surcharge 
21 per 2 per 
asni. : 


income-tax ab 30 
per cent. and sur. 
charge at 3 per cent. 


of the amount 
the income, 
Or 


income-tax and gur« 
charge on income.tax 
in respect of the in. 
come at the rates 


‘prescribed in Sub. 


Paragraph I of Pars. 
graph Aof Part TIT 
of this Schedule, if 
such income had been 
the total income. 


whichever i 
higher; 


15 pər 1.5 pas 
cont, cant.; 
20 per 1.5 pez 
cent. asni. 
21.5 per 1.5 paz 
cant. cent.; 
95.par Nii; 
cent. , 
40 par Nil; 
oent. 


re a a a 


29381. 


woncern after the 31a 
day of March .1976, 
where such royalty ig 
in consideration for 
She transfer of all 
-r any rights (includ. 
ing the granting of 
z% licence) in respect 
of copyright in any 
‘book on a subject 
geferred to in the 
proviso to sub-sec. 
stion (1A) of section 


115A of the Income. . 


tax Act, to the Indian 
Joncern 


(iii) on income by 
way of royalty [not 
being royalty of the 
nature referred to in 
gub.item (b) (ii)] pay. 
able by an Indian 
Goncérn in parguande 
-of a0 agreement mada 
‘by it with the Indian 
concern and whioh 
has been approved by 


‘the Oentral Govern. | 


-ment— 


(A) Where the 
agreement is made 
after the 31st day of 
March, 1961, but 
‘efore the 1g day of 
April, 1976 


(B) where the 
agresment is made 
atter the 3lgt day of 
March, 1916— 


(1) on so much of 
the amount of such 
énoome as consists of 
lamp sum considera. 


tion for the transfer - 


outside India of, or 
the imparting of in. 
formation outsida 
India in respect of, 
-any date, documenta. 
‘sion, drawing or speci- 
fication relating to 
any patent, invention 
model, design, secret 
formola or procesa, 
‘or trade mark or 
gimilar property 
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Rate of Rate of 


50 per 
cent. 


20 par 
goni, 


Income.tax surcharge 


3.75 per 
cent.; 


Nil; 
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Income-tax 
jp Sain cele paket plas 
‘Rate of Rate of 
Income-iax sarcharge 
(2) on the balance, 40 per Nil; 
if any, of auch in. cent, 
come 
(iv) on income by 
way of feos for tesh- 
` nical services payable 
by an Indian concern 
in pursuance of an ! 
agreement made by it 
with the Indian con. 
cern and which hag 
been approved by 
the Osentral Govern. 
ment— 

' (A) where the ag. 60 par 3.75 par 
reement ia made after cant. cenk,; 
the 29th day of Febru. 

. ary, 1964 but before 

the lst day of April, 
1976 

(B) where the ag- 40 per Nil; 
reement is made after cent. 
the 31st day of March, 
1976 

(v) on income by 44 per 3.3 per 
way of interest pay. cant. cent. 
able on a tax free 
pecurity. 

(vi) on any other 7Oper 5.25 per 
income cent. cent; 

PART [II 7 


Rates for calculating or charging in. 
come.tax in cartain cases deducting in- 
come.tax from income chargeable under 
the head ‘Salaries” or any payment 
referred to in sub-gestion (8) of 8. 80E 
and computing ‘‘adyvancs tax,” 


In cages in which income-tax has to be 
caloulated under the first proviso to sub. 
section (5) of section 132 of the Income-tax 
Ast or charged under sab.gection (4) of seo. 
tion 172 or sub-section (2) of section. 174 or 
section 176 or sub-section (2) of section 176 
of the said Aot or deducted under section 192 
of the said Act from income chargeable under 
the head ‘‘Salaries’” or deducted under sob- 
section (9) of section 80E of the said Act 
from any payment referred to in the gaid 
sub-section (9) or in which the ‘‘advance 
tax” payable under Ohapter XVIT C of tha 
sald Act has to be computed, sb the rate or 
rates in force. such income-tax or, as the cage 
may be, “‘advance tax’’ (not being ''advanca 
tax’ in respect of any income chargeable to 
tax under Chapter XII or section 164 of the 
Income-tax Act at the rates as specified in 


itt 
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lowing rate or rates : — 
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that Chapter or section), shall be go calculat- 
ed, charged, deducted or computed at the fol- 


PARAGRAPH A 
Sub-Paragraph I 


In the case of every individual or Hindu 
undivided family or unregistered firm or 
other association of persons or body of indi- 
viduals, whether incorporated or not, Or evary 
artificial juridical person referred to in sub- 
clause (vii) of clause (31) of section 2 of the 
Income-tax Act, not being cage to which 
Sub.Paragraph II of thie Paragraph or any 
other Paragraph of this Part applies, — 

Rates of Income-tax 


(1) where the total 
income does not ex- 
caed Rs. 8,000 

(2) where the total 
income exceeds Rs. 
8,000 but doss not 
exceed Rs. 15,000 


(3) whore the total 
income exceeds Ks. 
15,000 but does not 
exceed Ks. 20,000 


(4) where the total 
income @xceeds Rae. 
20,000 but does not 
exceed Ra, 25,000 


(5) where the total 
income excecda Rs. 
95,000 but does not 
exceed Ra. 30,000 


(6) where the total 
income exceeds Res. 
30,000 but does not 
exceed Res. 50,000 


(7) where the total 
income exceeds Rs. 
50,000 but does not 
exceed Re. 70,000 


(8) where the total 
income exceeds Ra. 
70,000 but does not 
exceed Rg. 1,00,000 


(9) where the total 
income exceeds Ra. 
1,00,000 


Nil; 


15 per cent of the 

amount by which the 
total income exceeds 
Ra. 8,000; 
Rg. 1,050 plus 18 
per cent. of the am- 
ount by which the total 
income exceeds rupees 
15,000; 

Rs, 1,950 plus 25 
per cent. of the am- 
ount by which the total 
income exceeds Ke. 
20,000; 

Re. 3,200 plus 30 
per cent. of the am- 
ount by which the total 
income exceeds Re, 
25,000; 

Rs. 4,700 plus 40 
per a@ent of the am. 
ount by which the 
total income exceeds 
Ba. 210,000; 

Rel 12,700 plus 50 
per cent. of the am- 
ount by which the 
total income exceeds 
Re. 50,000; 

Rs. 22,700 plus 55 
per cent. of the am- 
ount by which the total 
incomes exceed; Rs. 
70,000; ' 

Rs. 39,200 plus 60 
por cent. of the am- 
ount by which the 
total income exceeds 
Es. 1,00,000; 


Provided that for the purposes of this Sab- 


Paragragh,— 


A. I Bo 


(i) no income-tax shall be payable on s- 
total income not exceeding Ra. 12,000; 


(ii) where the total income exceeds Rupees- 
12.000 but does not exceed Rea. 16,250 the 
income.tax payable thereon shall not exceed 
thirty per cent. of the amount by which the 
total income exceeds Re. 12,000. 


Surcharge on Income-tax 


The amount of income-tax computed in 
accordance with the preceding provisions me 
this sub-paragraph shall be increased by 2 
surcharge for purposes of the Union calou. 
lated at the rate of ten per cent. of such 


income.tax. 


sub-paragraph Il 
In the oase of every Hindu undivided: 
family which at any time during the previ- 
ous year has at least ona member whose total: 
income of the previous year relevant to the 
assessment year commencing on the 1s day: 
of April, 1981 exceeds Rs. 12,000, — 


Rate of Income.tax 


(1) where the total 
income does not ex- 
ceed Rs. 8,000 

(2) where the total 
income exceeds Ba. 
8,000 but does not 
exceed Ra, 15,000° 

(3) where the total 
income exceeds Ra. 


15,000 but does not- 


exceed Rs, 20,000 


(4) where the total 
income exceeds Rs. 
20,000 but does not 
exceed Rs. 26,000: 


(5) where the total 
income exceeds Rs. 
25,000 but does not 
exceed Rs. 30,000. 


(6) where the total 
income exceeds Ra. 
30,000 but does not 
exceed Rs. 50,000 


(7) where the total 
income exceeds Rs. 
50,000 


Nil; 


22 per cent. of the 
amount by which the 
total income exceeds 
Rs. 8,000; 

Rs. 1,540 plus 27 
per cent. of the am. 
ount by which the. 
total income excesde: 
Rupees 15,000; | 

Rs. 2,890 plus 35 
per cent. of the am.. 
ount by which the 
total income excoseds: 
Rupees 20,000; 

Rs. 4,640 plus 40 
per cent. of the am- 
ount by which the 
total income exceeds 
Rupees 26,000 

Rs. 6,640 plus 50- 
per cent. of the am- 
ount by which the 
total income exeseds: 
Rupees 30,000; 

Rg. 16,640 plus 60 
per cent. of the sm- 
ount by which the 
total income axceede. 
Rupees 50,000; 


Provided that for the purposes of this Sub- 


Paragraph, 


(i) no income-tax shall be payable on æ 
total income not exceeding Ra. 12,000; 


00 
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1981 
(ii) where the total income exceeds Rupees 


12,000 but does not exceed RBs. 17,610, the, 


income-tax payablé thereon shall not. excedd 
forty per cent. of the amount by which the 
total income exceads Rs..12,000. 


Surcharge on Income.tax | 


The amount of Income.tax computed in 
accordance with the preceding provisions'of 
this ‘Sub-Paragraph shall be increased by a 
surcharge for purposes of the Union calou- 
lated at the rate of ten per cent of such 
incomeé.tax. 


PARAGRAPH B 


In the case of every co.operative society,— 
Rate of Income.tax 


(1) where the total 
income does not ex- 
ceed Ra. 10,000 

(2) where the total 
income exceeds Rs, 
10,000 but does not 
exceed Rg. 20,000 


(3) where the total 
income exceeds Ba. 
30,000 


15 per cent. of the 
total income; 


Rs. 1,500 plus 265 
per cent, of the am- 
ount by which the total 
income exceeds Rupees 
10,000; 

Rs. 4,000 plus 40 
per cent. of the sm- 
ount by which the total 
income exceeds Rupees 
20,000. 


Surcharge on Income-tax 
The amount of income-tax computed in 
accordance with the preceding provisions of 
this Paragraph shall be increased by sur- 
charge for purposes of the Union caloulated 
at the rate of ien per cent. of sach income. 


tax. 


PARAGRAPH O 
Sub.Paragraph I . 
In the case of every registered firm, not 
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(5) where the total Re. 10,000 plus 24 
income exceeds Re. per cent. of the am. 
1,00,000, ‘ount by which the- 

om ' total income exceeds- 

Es. 1,00,000. 
Surcharge on Incomae.tax 


The amonnt of Income.tax computed im. 
accordance with the preseding provisions ef 
this Sub.Paragraph. shall be increased by s. 
surcharge for purposes of the Union calou- 
lated at the rate of ten per cent. of such. 
income-tax. 


Sub-Paragraph II - 


_ In the cage of every registered firm whose 
total income includes income derived from &- 


` profession carried on by it and the income- 


so included is.noé less than fifty-one per cent. 
of such total income,— 


Rate of Income-tax 





(1) where the total 
income does not ex. 
ceed Ra. 10,000 

(2) where the total 
income exceeds Rs. 
10,000 but does not 
exceed Rs. 25,000 

(3) where the total 
income exceeds Ks. 
25,000 but does not 
exceed Rs. 50,000 


(4) where the total 
income exceeds Ra. 
50,000 but does not 
exceed Ra. 1,00,000 


(5) where the total ` 


income exceeds Ra. 
1,00,000. 


Nil; 


4 per cent of the- 
amount by which the 
total income exceeds 
Rs. 10,000; 

Rs. 600 plus 7 per 
cent. of the amount by 
which the total in- 
come exceed > 
Rs. 25,000; 

Rs. 2,350 plas 13- 
per cent. of the« 
amount by which ihe 
total income exceede-. 
Ra, 50,000; 

Rs. 8,850 plus 22> 
per cent. of the am. 
ount by which the 
total income excesds> 


being a case to which Sub-Paragraph II of 
this Paragraph applies,— 


Rate of Income-tax 


(1) where the total 
income does not ex- 
ceed Re. 10,000 

(2) where the total 
income exceeds Ra. 
10,000 but does not 
exceed Kg. 25,000 

(8) where the total 
income exceeds Ks. 
25,000 but does not 
exceed Rs. 50,000 

(4) where the total 
income exceeds Re. 
50,000 bat does not 
exceed Rs. 1,00,000 


Nil; 


5 per cent. of the 


‘amount by which the 
total income exceeds - 


Ba. 10,000; i 

Rs. 750 plus 7 per 
cent of the amount by 
which the total income 
exceeds Rs. 25,000 


Rs. 2,500 plus 15 - 


per cent. of the amount 
by which the total 
income exceeds Rupees 
50,000; 


Ra. 1,00,000. 

l “Surcharge on Income-tax 
The amount of income-tax computed im. 
accordance with the preceding provisions of* 
this Sub.Paragraph shall be increased by a- 
surcharge for purposes of the Union calculated: 
at ihe rate of ten per cent. of such income- 


. tax. 


Explanation. — For the purposes of this» 
Paragraph, “registered firm” includes an un- 
registered firm assessed as a registered firm. 
under clause (b) of section. 183 of the Income- 
tax Act. 

PARAGRAPH D 


In the case of every local authority,— 
Rate of Income.tax 
On the whole of the 50 per oent.. 
total income 
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Surcharge on Inoome.tax 
The amount of income-tax computed st the 
mate hereinbefore specified shall be increased 
‘Sy a surcharge for purpose of the Union 


calculated at the rate of ten per cent. of such 
income. tar. 


PARAGRAPH E 
In the case of a company, — 
Bate of Income-tax 


'I. In the case of a domestic company, — 
(1) where the com. 

any is a company in 

«which the public are 


gubstantially interest. 
(i) in a case where 45 per cent. of the 
the total income does total income; 


mot excged Rs, 1,00,000 
(ii) in a case where 
she total income ex- 
«geeds Ra. 1,00,000 
(2) where the com. 
: pany is not a company 


55 per cent. of the 
total income; 


in which the public 
are gubstantially in- i 
+orested,— 


(i) in the case of an 
-industrial company, ~- 

(a) whera the total 
qncome does not gx- 
.oeed Rs. 2,00,000 

-{(b) where the total 
{income excoedsg 
‘Ba. 2,00,000. 

(ii) in any other cage 


55 per cent. of the 
total income; 


60 per cent. of the 
total income; . 


65 per Gent. of the 
total income: 
Provided that 


(i) the income.tax payable by a domestic 
gompany being a company in which the publio 
are substantially interested, the total income 
‘of which exceeds Rs. 1,00,000, shall not ex. 
«ceed the aggregate of— 


(a) the income.tax which would have been 
Jaysble by the company if its total income 
had been Bes. 1,00,000 (the income of 
‘Re, 1,00,000 for this purpose being computed 
as if guch income included income from vari. 
-ous sources in the same proportion as the total 
“income of the company); and 

(b) eighty per cent. of the amount by which 
its total income exceeds Ra. 1,00,000; 

(ii) the income-tax payable by a domestic 
-sompany, not 
public are substantially interested, which is 
-an industrial company and the total income 
“of which exceeds Ra. 2,00,000, shall not 
-exceed the aggregate of — 
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being a company in which the 


A. 1, 8, 
(a) the income-tax which would have been. 
payable by the company if ita total income 

had been Rs. 2,00,000 (the income of 

Re. 2,00,000 for this purpoge being compated 

as if such income included income from vari- 

ous sources in the same proportion ag tha 
total income of the company), and 


(b) eighty per cent. of the amount by which 
its total income exceeds Rs. 2,00,000. 

IL. In the case of a company other than a 
domestic company, — 

(i) on so much of 
the total income as 
consists of — 

(a) royalties received 
from an Indian concern 
in pursuance of an 
agreement made by it 
with the Indian congern 
after the 31st day of 
March, 1961 but before 
the lst day of April, 
1976, or , 

(b) fees for render- 
ing technical services 
received from an Indian 
concern in pursuance 
of an agreement made 
by it with the Indian 
concern after the 29th 
day of February, 1964 - 
but before the ist day 
of April, 1976, 
and where such agree. 
ment has, in either 
cage, been approved by 
the Central Govern- 
ment 

(ii) on the balance, 
if any, of the total in- 
come 


50 pər cent; 


70 per cent. 


Surcharge on Income-tax 


The amount of income-tax computed in 
accordance with the preceding provisions of 
this paragraph shall be increased by a sur- 
charge calculated at the rata of seven and & 
half per cent. of such income-tax. 


PART IV 
[See Section 2 (7) (e)l 
BRULES FOR COMPUTATION OF NET 
AGRICULTURAL INCOME 
Rule 1.—Agricultural income of the nature 
referred to in sub-clausd (a) of clause (L) of 
section 2 of the Income.tax Act shall be com- 
pated as if if were income chargeable to in- 
come-tax under that Act under the head 
"Income from other sources” and the provi- 
sions of sections 57 to 59 of that Act shall, s0 
far as may be, apply accordingly : 
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Provided that sub-section (2) of section 58 
shall apply subject to the modification that 
the reference to section 40A therein shall be 
construed ag not including a reference to sub. 
sections (3) and (4) of section 40A. 

Rule 2.—Agricultural income of the nature 
toferred to in sub-clause (b) or sub.clanse (e) 
of clause (1) of section 2 of the Income-tax 
Act [other than income derived from any 
building required as a dwelling house by the 
receiver of tha rent or revenue or the culti- 
‘vator or the receiver of rent in kind referred 
xo in the said sub-clause (c)] shall be comput- 
ed as if it were income chargeable to income. 
tax under that Act under the head "Profits 
and gains of business or profession” and the 
provisions of sections 30, 31, 38, 34, 36, 37, 
38, 40, 40A [other than sub-gectiong (3) and 
{4) thereof], 41, 43 and 43A of the Income. 
tax Act shall, go far as may be, apply acoord- 
ingly, 

Rule 3.—Agricultural income of the nature 
referred to in sub.clange (c) of clause (1) of 
section 2 of the Income-tax Aob, being income 
derived from any building required as a 
dwelling house by the reasiver of the rent or 
*svyenus or the oultivator or the receiver of 
rent.inekind referred to in the said gub- 
@lause (o) shall be computed as if it were 
income chargeable to incomestax under that 
Act under the head ‘Income from house pro- 
porty” and the provisions of sections 23 to 27 
‘of that Act shall, so far ag may be, apply 
@ocordingly : 

‘Provided that sub-section (2) of the said 
section 23 shall apply subject to the modifica- 
ions that the references to ‘total income” 
*herein shall be construed as references to net 
agricultural income and that the words, 
figures and letter "and before making any 
deduction under Ohapter VIA” shall be 
“omitted. 

Rule 4. — Notwithstanding anything con- 
wained In any other provisions of these rules, 
in a case Where the asseasee derives income 
from asle of tea grown and manufactured by 
him in India, such income shall be computed 
in accordance with rule 8 of the Income-tax 
Rules, 1962, and sixty per cant. of such in. 
tome shall be regarded as the agricultural 
Jincomse of the assesses. 

Rule 8. — Where the sgsessee is a partner 
‘Of & registered firm or an unregistered firm 
assessed ag & registered firm under clause (b) 
‘of section 183 of the Income-tax Act, which 
‘in the previous year has any agricultural 
income, Or is @ partner of an unregistered 
‘firm which hag not been assessed as a regis- 
tered firm under clause (b) of the said gec- 
ion 183 and which in the previous year hag 
wither no income chargeable to tax under the 
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Income-tax Act or has total income not ex. 
ceeding the maximum amount not chargeable 


to tax in the cage of an unregistered firm bat- 


has any Sgricultural income then the agricul.. 
tural income, or loss of the firm shall be com. 
puted in accordance with these rules and hia. 
share in the agricultural income or loss of the 
firm shall be computed in the manner laid 
down in sub-section (1), sub-section (2) and 
sub-section (3) of section 67 of the Income-tax 
Act and the share go computed shall be 
regarded as the agricultural income or loss of 
the asgessee. 

Rule 8. — Where the assesses is a member 
of an association of persons or & body of in- 
dividuals (other than a Hindu undivided 
family, # compauy or & firm) which in tha 
previous year either no income chargeable to 
tax under the Income.tax Act or has total 
income not exceeding the maximum amount 
not chargeable to tax in the.case of an ssso- 
ciation of persons or # body of individuals 
(other than Hindu undivided family a com. 
pany or a firm) but has any agricultural 
income, then, the agricultural income or loss 
of the agaociation or body shall be computed 
in accordance with these rules and the share 
of the assesses in the agricultural income or 
loss so computed shall be regarded as the 
agricultural income or loss of the asaesse. 


Rule 7.— Where the reault of the computa- 
tion for the previous year in respect of any 
source of agricultural Income ie a loss, suck 
loss shall be set-off against the income of tha 
ageeases, if any, for that previous yaar from 
any other souroe of agricultural income : 

Provided that where the assasaee ig- & 
partner of an unregistered firm which hag not 
been assessed as & registered firm under 
clause (5) of section 183 of the Income.tax 
Act or ig a member of an aasociation of persona 
or a body of individuals and the share of the 
asseasee in the agricultural income of the 
firm, aggooiation or body, as. the case may ba, 
is a loss, auch logs shall not be set-off against 
any income of the assesgoe from any other 
source of agricultural income. 

‘Rule 8.—Any sum payable by the sssessee 
on account of any tax levied by the Stata 
Government on the agricultural income shall 
be deducted in computing the agricaltaral 
income. 

Rule 9. — (1) Where the ssseasee has, in 
the previous year relevant to the assessment 
year commencing on the 1st day of April, 
1980. any agricultural income and the net 
result of the computation of tha agricoltura 
income of the asassessse for any one or more 
of the previous years relevant to the assess- 
ment years commoencing on the lst day of 
April, 1974 or the lat day of April, 1975 or 
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the lgi-day of April, 1976 or the 1st day of 
April, 1977 or the 1st day of April, 1978 or 
the Ist day of April, 1979. is & loga, then, for 
the purposes of sub-section (2) of section 2 of 
this Act,— 

_ (i) the logs so computed for the previous 


year relevant to the assessment year com- 
' mencing on the Ist day of April, 1974, to the 


extent, if any, such loss has not been set-off 
against the agricultural ineome for the pre. 
vious year relevant to the agssesgmont yeer 
commencing on the 1st day of April, 1975 or 
the Ist day of April, 1976 or the ist day of 


April, 1977 or the tst day of April, 1978 or | 


the 1st day of April, 1979. 

(ii) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the ist day of April, 1476, to the 
extent, if any, such loss hag not been set.off 
against the agricultural income for the pre- 
vious year relevant to the assessment year 
commencing on the lst day of April, 1976 or 
the 1st dsy of April. 1977 or the 1st day of 
April, 1978 or the 1st day of April 1979, 

(iii) the loss so computed for the previous 
year relevant to the sssesament year com- 
mending on the 1st day of April 1976, to the 
extent, if any, sush loss has not been aet.off 
against the agricultural income for the pre- 
vious year relevant to the assessment year 
commencing on the Ist day of April, 1977 or 
the ist day of April, 1978 or the 1st day of 
April, 1979. 

(iv) the loss so computed for the previous 
year relevant to the assessment year com. 
mencing on the lst day of April, 1977, to the 
extent, if any, such loss hag not been set-off 
against the agricultural income for the pre. 
vious year relevant to the assessment year 
commencing on the ist day of April, 1978 
or the 1st day of April, 1979. 

(v) the loss so computed .for the previous 
yeer relevant to the sssesamenk year com. 
mencing en the 1st day of April, 1978, to the 
extent, if any, such loss has not been set.off 
against the agricultural income for the pre. 
vious year relevant to the assessment year 
commencing on the Ist day of April, 1979, and 

(vi) the loga so computed for the previous 
year relevant to the assessment year com. 
mencing on the ist day of April. 1979, 
shall be set-off against the agricultural income 
of the agsessee for the previous year relevant 
to the sasessment year commencing on the 
lat day of April, 1980. 

(2) Where the assessee has, in the previous 
year relevant to the assessment year com. 
mencing on the Ist day of April, 1981 or, if 
by virtue of any provision of the Income.tax 
Act, income-tex ig to be charged in respect 
of the income of æ period other than that 
previous year in such other periog?, any agri- 
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cultural. income and the net result of the- 
compuistion of the agricultural income of the 
agsessee for any one or more of the previous 
year relevant to the assessment years com.. 
mencing on the lst day of April, 1974 or the 
lst day of April, 1975 or the lat day of April, 
1976 or the lst day of April, 1977 or the: 
Ist day of April. 1978 or the lat day of April, 
1979 or the lst day of April, 1880 is a loss, 
then for the purpłsea of sub-section (6) of 
gection 2% of this A 

(i) the losa so c/mputed for the previous: 
yar relevant to the assessment year com. 
mencing on the lst day of April, 1974, to the. 
extent, if any, such logs has not been set-off 
against the agricultural income for the pre. 
vious year relevant to the assessment year 
commencing on the Ist day of April, 1975 or 
the lst day of April, 1976 or the 1st day of 
April, 1977 or the lst day of April, 1978 or 


_ the let dey of April, 1979 or the ist day off 


April, 1980, 

(ii) the-loss so computed for the previous- 
year relevant to the assessment year com. 
mening on the Ist day of April, 1975, to the 
extent, if any, such loss hag not been set-off 
against the agricultural income for the pre. 
vious year relevant to the assessment year- 
commencing on the 1st day of April, 1976 or 
the let day of April, 1977 or the ist day of: 
April 1978 or the 1st day of April, 1873 or 
the 1st day of April, 1980. 

(iii) the loss so computed for the previous: 
year relevant to the assessment year com. 
mencing on the Ist day of April, 1976, to the 
extent, if any, such losa has nob been set.of? 
against the agrioultural income for the pra. 
vious year relevant to the assessment year- 
commencing on the ist day of April, 1977 or 
the Ist day of April, 1978 or the lst day of 
April, 1979 or the lst day of April, 1980. 

(iv) the logs so computed for the previous - 
year relevant to the asgessment yaar come 
mencing on the lst day of April, 1977, to the. 
extant, if any, such loss has not been set-off 
agains the agricultural income for the pre.. 
vious year relevant to the assessment year. 
commencing on the lat day of April, 1978 or- 
the lst day of April, 1979 or the ist day of 
April, 1980, 

(v) the loss so computed for the previous- 
year relevant to the assessment year com- 
mencing on the lst day of April, 1978, to the 
extent, if any, such logs has not been set-off’ 
against the agricultural income for tha pre.. 
vious year relevant to the assessment yeer- 
commencing on the 1st day of April, 1979 or 
the 1st day of April, 1980. 

(vi) the logs so computed for the previous 
year relevant to the assésgment year com. 
mencing on the 1st day of April, 1979, to the 
extent, if any, such loss has not been asat-off 


i tt tN LS 


W981 | 


against the agricultural income for the. pre. 
wioug year relevant to the assessment year 
“commenting on the 1st day of April, 1980, and 
(vii) the loss so computed for the previous 
vyear relevant to the assessment year com. 
mencing on the lat day of April, 1980. 
mhall be set-off against the agricultural income 
«of the asseaaee for the previous year relevant 
- 4 the assessment year commencing on the 
lst day of April, 1981, or the period aforesaid. 
(3) Where a change has ocourred in the 
egonstitution of a firm nothing in sub-rule (1) 
or gub-rule (2) shall entitle the firm to get.off 
0 much of the loss proportionate to the share 
-Of a retired or deceased partner computed in 
the manner laid down in sub-section (1), sub- 
ssection (2) and aub-gseotion (3) of section 87 of 
the Income.tax Act as exceeds his share of 
profita, if any, of the previous year in the 
firm, or entitle any partner to the benefit of 
sany portion of the said loss (computed in the 
manner aforesaid) which is not apportionable 
‘So him. l 
(4) Where any person deriving any agri- 
Cultural income from any source has been 
-gucceeded in such capacity by another person, 
otherwise than by inheritance, nothing in gub. 
zule (1) or sub-rule (2) shall entitle any 
‘person, other than the person incurring the 
‘Joss, to have it set-off under sub-rule (1) or, 
-a8 the case may be, sub-rule (2). _ y 
(5) Notwithstanding anything contained in 
vhia rule, no logs which has not been deter- 
mined by the Income.tax Officer under the 
„provisions of these rules or the rules contained 
xin Part IV of the First Schedule to the Fin. 
vance Act, 1974 (20 of 1974), or of the First 
Schedule tothe Finance Act 1975.(25 of 1975), 
«or of the First Schedule to the Finance Act, 
1976 (66 of 1976), or of the First Schedule to 
‘the Finance (No. 2) Act, 1977 (29 of 1977), 
-or of the Schedule to the Finance Act, 1978 


{19 of 1978), or of the First Schedule to ‘the. 


‚Financa Act, 1979 (21 of 1979), shall be set. 
-off under gub.rule (1) or, ag the case may be, 
-aub-rule (2), - 
Rule 10.— Where the not result of the com. 
“putation made in accordance with these rules 
-- is & loss, the logs so computed shall be ignored 
and the net agricultural income shall be 
deemed to be nil. 
Rule 14. — The provisions of the Income- 
tax Act relating to procedure for assessment 
(including the provisions of gection 288A 
gelating to rounding off of income) shall, with 
“the necessary modifications, apply in relation 
to the computation of the net agricultural 
‘dncome of the agseesea ag they apply in rola. 
-#ion to the assessment of the total income. 
Rule 12,.—For the purposes of computing 
‘the net agricultural income of the assegses, 
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the Income-tax Officer shall have the same 
powers as he has under the Income.tax Act 
for the purposes of assessment of. the total 
income. ` 
THE SECOND SOHEDULE | 
(See section 45) 
PART I 
$ the First Schedule to the Customs Tariff 
in l 
(i) the entry in column (5) in sub-heading 
No. (5) of Heading No, 29.01/45, sub-heading 
No. (6) of Heading No. 29.01/45, Heading 
No. 50.01, Heading No. 50.02, sub-heading 


‘No. (1) of Heading No. 50.03/08 and gub- 


heading No.(1) of Heading No. 60.09/10 
shall be omitted; l 

(ii) in sub-heađing ¥0. (2) of Heading 
No. 37.01/08 for fhe entry in column (3), © 
the entry "Ra. 1.00 per linear metre” ghall 
be substituted; 

(iii) in Heading No. 100.01, for the entry 
in column (3), thé entry “300%” shall be 
substituted. 

ART II 


Head. Sub-heading Rate of duty Duration 
ing No. Noand —— --+ ~ when 
descrip. Standard Prefer. rates of 





tion of ential duty ara 
article’ Areas protective 
.@): (2) (3) (4) (5) 


_In the First Schedule to the Oustoma Tariff 
Aot for Heading No. 100,02, the following 
Heading shall be substituted, namely :— 

"100.02. All dutiable  . - 
articles eyen if.olsewhere 
specified, intended for 
personal use imported by 
post or air, and exempt 
from any prohibition in 
respect of the import 
thereof under the Im. 
ports and Exports (Gon. 
trol) Act, 1947 (18 of 
1947), but excluding 
articles falling under | 
Heading No. 100.01 and 


(1) drugs and medicines 60% 
(2) others 100% 
‘THE THIRD SOHEDULE- 
“ (See section 46) 


PART I 

In the First Schedule to the Central Ex- 
cise Act, — 

(1) in item No. 14A, for the entry in the 
third column, the entry ‘Fifteen per cant. 
ad valorem,” shall ba substituted : 

(ii) in Item No. 14B, for the entry in the 
third column, the entry ‘Fifteen per cent, ad 
valorem,’ shall be substituted; 
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(iii) in Item No, 14G, fox the entry in the 
‘third column, the entry ‘Fifteen per cent. ad 
valorem,” shall be substituted : 

(iv) in Item No. 150, for the entry in the 
third column, the entry ''Fifteen per cent. ad 
valorem,” shall be substitued; 

(v) in Item No. 16AA, for the entry in the 
third column, the entry "Ten per cent. ad 
valorem,” shall be substituted; 

(vi) in Item No. 26A, in the entry In the 
gecond column,— 

(a) the words ''AND COPPER ALLOYS 
CONTAINING NOT LESS THAN FIFTY 
PER OENT, BY WEIGHT OF COPPER” 
shall ba omitted; 

(b) the following Explanation shall be 
inserted at the end, namely :— 

'Haplanation. — “OOPPER” shall include 
any alloy in which copper predominates, by 
weight over each of the other metals’: 

(vii) in Item No. 26B, in the second 
column, the following Explanation shall be 
inserted at the end, namely :— 

' Explanation. — “ZINO” aball include any 
alloy in which zinc predominates by weight 
over each of the other metales’; 

(viii) in Item No. 27A, in the second column, 
the following Explanation shall ba inserted at 
the end, namely :— 

'Eaplanation.—''LEAD”’ shall include any 
alloy in which lead predominates by weight 
over each of the other metals.’; 

(ix) in Item No. 68, in the second column, 
the following Explanation shall be Inserted 
at the end, namely :— 

'Haplanation. —' For the purposes of this 
Item, goods which are referred to in any pre- 
ceding Item in this Schedule for the purpose 
of excluding such goods from the degoriptlon 
of goods in that Item (whether such exclusion 
is by means of an Explanation to such Item 
or by words of exclusion in the description 
itself or in any other manner) shall be deemed 
to be goods not specified in that item.”. 


PART II 


Item Description of goods 
No. 


Rate of duty 


(1) (2) (3) 
i In the First Schedule to the Central Excise 
et,— 
(i) after Item No. 150, the following Item 
ehall be inserted, namely ;— 
"1500. MOLASSES Thirty rupees per 
metric tonne” 
(ii) for Ttam No. 16B, the following Item 
-Bhall be substituted, namely !— 
16B. PLYWOOD, 
BLOOK-BOABRBD, 
LAMINBOARD, BAT. 
TEN BOARD, HABD 
OR SOFT WALL 
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(1) (2) (3) 
BOARDS OR INSU- 
LATING BOARD AND 
 VENEERED PANELS, 
“WHETHER OR NOT 
CONTAINING ANY 
MATERIAL OTHER 
THAN WOOD; CELLU. 
LAB WOOD PANELS; 
BUILDING BOARDS 
OF WOOD PULP OR 
OF VEGETABLE 
FIBRE, WHETHER 
OR NOT BONDED 
WITH NATURAL OR 
ARTIFIOIAL RESINS 
OR WITH SIMILAR 
BINDERS; AND ARTI. 
FIOIAL OR RECONS. 


. TITUTED Wood 


BEING WOOD SHAY. 
INGS, WOOD OHIPS, 
SAW DUST WOOD 
FLOUR OR OTHER 
LIGNEOUS WASTE 
AGGLOME RATED 
WITH NATURAL OR 
ARTIFIOIAL RESINS 
OR OTHER ORGANIO 
BINDING SUBSTAN- 
OHS, IN SHEETS 
BLOCKS, BOARDS OR 
THE LIKE. 

(iii) for Item No. 19, the following Itens 
shall be substituted, namely :— 

‘19. COTTON PA. 
BRIOS— 

"Cotton fabrics” means 
all varieties of fabrics 
manufactured either 
wholly or partly from 
cotton and includes dho- 
ties, saries, chaddars, 
bedsheets, bed-spreada, 
counterpanes, tabla. 
cloths, embroidery in 
the piece, in strips or in 
motifs, fabrics impreg. 
nated, coated or lami. 
nated, with preparations 
of cellulose derivatives 
or of other artificial 
plastia materials and 
fabrics covered partially 
or fully with textile 
flocks or with prepara. 
tions containing textile 
flocks, if (i) in such. 
fabrics cotton predomi. 
nates in weight, or (i) 
such fabrics contain. 
more than 40 per ceni.. 
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(1) (2) 

by weight of cotton and 
50 per cent. or more by 
weight of non-cellulogic 
fibres or yarn or both. 


Provided that in the 
case of embroidery in 
‘the piece, in strips or in 
motifa, fabrics impreg- 
nated, coated or lami- 
nated with preparations 
of cellulose derivatives 
or of other artificial 
plastic materials and 
fabrics covered partially 
or fully with textile 
flocks or with prepara- 
tions containing textile 
flocks, such predomi. 
nance or percentages, as 
the cage may be, ghall 
be in relation to the 
base fabsicg which are 
embroidered or impreg. 
nated, canted or lami. 
nated Or covered, as the 
case may be — 


I. Cotton fabrics, 
other than (i) embroil. 
dery in the piece, in 
trips or in motifs, (ii) 
fabrics, impregnated, 
costed or laminated 
with preparations of cel- 
iulose derivatives or of 
other artificial plastio 
materials and (iii) fab. 
rios covered partially or 
folly with textile 
flocks or with prepara. 
tions containing textile 
flocke- 

(a) cotton fabrics, not 
subjected to any process 


(b) cotton fabric, aub- 
jected to the process of 
bleaching, mercerising, 
dysing, printing, water 
proofing, rubberising, 
shrink. proofing, organ. 
die processing or any 
other procers or any two 
or more of these processes. 


H. Embroidery in 
the piece, in strips or in 
motifs, in or in relation 
to the manufacture of 
which any process is 
ordivarily carried on 
with the aid of power. 
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(3) 


Twenty per cant 
ad valorem. 


Twenty per cent 
ad valorem, 


The duty for the 
time being leviable 
on the base fabrics, 
if not already paid, 
plus twenty per 
ceni. ad valorem. 


(1) (2) 

IM. Cotton fabrics 
impregnated, coated or 
laminated with preps. 
rations of cellulose deri. 
vatives or of other arti. 
ficial plastic materiala. 

IV. Qotton fabrics 
covered partially or 
fully with textile floaks 
or with préparations 
containing textile flockas 
such ag flock printed 
fabrics and flock coated 
fabrics. 

Haplanaiion I. — 
''Base fabrics’’ “means 
fabrics falling under 
sub.itam I of this Item 
which are subjected to 
the process of embroi. 
dery or which areimpre. 
gnated, coated or lami- 
nated with preparations 
of cellulose derivatives 
or of other plastic mate. 
rials or which are 
covered partially or 
fully with textile flooks 
or with preparations 
containing textile flocks. 

Haplanation II. — 
Where two or more of 
the following fibres, that 
is to say 


(a) man-made fibre 
of cellulosic origin; 

(b) cotton; 

fo) wool; 

(d) silk (including 
silk noil); 

(e) jute (inoluding 
Bimlipatam jute or 


mesta fibre); 

(f) man-made fibre of 
non.cellulosic origin; 

(g) flax; 
_ (h) ramie; 
in any fabric are equal 
in weight, then, such 
one of these fibres the 
predominance of which 
would render auch fabric 
fall under that Item 
(hereafter in thig Hx. 
planation referred to ag 
the applicable Item) 
among the Items Nos. 
19, 20, 21, 228, 22A and 
Q2AA, which read with 
the relevant notification. 
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(3) 

The duty for the. 
time being leviable: 
on the base fabrics, 
if not already paid, 
plus thirty par 
cent. ad valorem, 

The duty for the 
time being leviable 
on the base fabrics,. 
if not already paid; 
plos thirty pev 
cent. ad valorsm, 


~ 
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"Man-made fabrics” 
«meane all variefies of 
#abrica manufactured 
-aither wholly or- partly 
Arom man-made fibres or 
-yarn and includes em- 
‘roidery in the piece, in 
rips or in motifs, fab- 
rica impregnated, coated 
-or laminated with pre- 
parationg of cellulose 
derivatives or of other 
sartificial plastic mate- 
. rials and fabrics covered 
partially or folly with 


‘textile flooka or with 7 


preparations containing 
‘textile flocks, in each 
of which man-made (i) 
-cellulosic fibre or~yarn, 
«or (ii) non.cellulosia 
fibra or yarn, predomi- 
-nates in weight; 
Provided that in the 
-gase of embroidery in 
the piece, in strips or 
in motifs, fabrics im- 
«pregnated, coated of 
daminated with prepara. 
«tions of calluloge deriva- 
‘tives or of other arti- 
“ficial plastic materials 
~and fabrieg sovered 
partially or fully with 
textila {locks or with 
.-proparationa containing 
‘textile flocks, such pre- 
dominance shall be in 
relation to the base 
fabrics which are em- 


(b) man.made fabrics, 
subjected to the process 
of bleaching, dyeing, 
printing, shrink-proof. 
ing, tentering, heat-set- 
ting, Grease resistant 
processing or any other 
process or any two or 
more of these processes. 

(2) Embroidery in the 
piece, in strips or in 
motifs, in or in relation 


to the menufacture of. 


which any process ig 
ordinarily carried on 
with the aid of power. 


(3) Fabrics impreg. - 


nated, coated or lami. 
nated with preparations 
of cellulose derivatives 
or of other artificial 
plastio materials. 


(4) Febries covered 
partially or fully with 
textile flocks or with 
preparations containing 
textile flocks such as 
flock printed fabrics and 
flock coated tabrids. 


Haplanation | ae 
"Base fabrics” means 
fabricg falling under 
sub.item (1) of this Item 
which are subjected to 
the process of embroi- 
dery or which are im. 


pregnated, costed or | 


laminated with prepara. 
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(1) (2) (3) (1) (2) (3) 
if any, for the time broidered or impreg. | 
-being in force issued nated, coated or lami. 
“ander the Oentral Ex. nated or covered as the 
"Oige Rules, 1944, invol- case may ba— 
“ves the highest amount (1) Man-made fabrics 
.of duty, shall be deemed other than (i) embroi- 
‘40 be predominant in dery in the piece, in 
auch fabric and accord. strips or in motifs, 
_ ingly such fabric shall (ii) fabrics impregnated 
sbo deemed to fall under coasted or laminated with 
the applicable Item. preparations of cellulose ` 
Explanation II. — derivatives or of other 
This Item does not in. artificial plastic mate. 
<lude floor coverings, tials and (iii) fabrics 
falling undor Item No. covered partially or 
49G," fully with textile flocks 
(iv) for Item No, 22, the following Item or with preparations con- 
«ghall be substituted, namely:— taining textile flocks— r 
"29, MAN-MADE {a) man-made fabrics, Twenty per cent, 
FABRICS — not subjected to any pro. ad valorem plug 
cess. rupees five per 


square metre. 
Twenty per cant. 
ad valorem plus 
rupees five- per 
square metre. 


The duty for the 
time being leviable 
on the basa fabrics, 
if not already paid, 
plus twenty per 
cent. ad valorem, 


The duty for- the 
time being leviable 
on the bage fabrics, 
if not already pald, 
plug thirty par cent, 
ad valorem. 

The duty for the 
time being leviable 


on the base fabrics, 


if not already paid, 
plus thirty per 
cent. ad valorem. 
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41) (2) 
iona of cellulogs deri. 
vatives or of other 
plastic materials or 
‘which are covered parti- 
‘ally or fully with textile . 
flooks or with prepara. , 
“sions Gontaining textile 
flocks. 

Haplanation II. — 
This item dogs not in- 
„alude glass fabrics or 


(3) 


fabrics falling under 
“Item No. 19 or Item 
No. 21. 


Ezplanation OI. — 
Hxplanation II under 
"Item No. 19 shall, go 
‘far ag may be, apply in 
relation to this Item ag 
"it applies in relation to- 
-4hat Item. 

Explanation IV. — 
This Item does notin- 


«lude floor coverings, 
falling under Item -No. 
QI’; i 


(v) for Iiom No. 22F, the following Item 
-ahall ba substituted, namely :— | 
“9oR. MINERAL 
WABRIOS AND YARN, 
-AND MANOFAOTUREHS 
THEREFROM, IN OR 
IN RELATION TO THE 
MANUFACTURE OF 
“WHIOH ANY PROOESS 
AS ORDINARILY OAR- 
RIED ON WITH THE 
AID OF POWER THE 


'FOLLOWING, 
NAMELY :— 
(1) Glass: fibre and Fifteen per cent. 


yarn including glass ad valorem. 


ráisgsuog and glasg wool; 

(2) Asbestos fibre and 
“yarn, 

(3) Any other mineral 
‘fibre or yarn, whether ' 
-gontinuous or otherwise, 
‘guch as slag wool and 
«rok wool; 

(4) Othor manufac- 
‘turea in which mineral 
fibres or yarn or both 
„predominate or predomi- 
. :nates in weight. © 

Erplanation. — This 
Item does not include 
asbestos cement pro- 
ducta.” ; 

(June) 1981 Acts 3 


Fitteen per cent, 
ad valorem. 

Fifteen pər cent. 
ad valorem. 


Fifteen per cent» 
ad valorem. 


The Finanoe (No. 2} Act, 1980 


. stripa or in 


[Act 45] 33 


- (vi) in Item No. 27,— 


(a) for aub-item (f), the following sub. 
kom shall be substituted, namely :— 


"(f) containers plain. Fifty per cent, 
lacquered or printed, or ad valorem plus 
lacquered and printed. twothougand 

rupees per metric 
tonne.’’; 

(b) The Explanation shall be numbered ag 
Explanation 1, and,— 

(i) in Explanation I, as s numbered, for 
the word ''oaake” » the words ‘‘collapsible 
tubes, casks’ shall be substituted; and 

(ii) after Explanation I, as go numbered, 
the following Explanation shall be insorted, 
namely :— 

‘Explanation I7.—In this Item, the expres. 
sion ''Aluminium” shall include any alloy in 
which aluminium predominates by weight 
over each of the other metals,’ 


THE FOURTH SCHEDULE 
(See section 48) 


Item Description of goods Rate of duty 
No. . 
(1) (2) (3) 


In the First Schedule to the Additional 
Duties of Excise Act,— 


(i) in Item No. 19, 


(a) for sub-item I, the following aub.item 
shall ba substituted, namely :— 


VI. Cotton fabrics, 
other than (i) embroi. 
dery in the piece, in. 
motifs, 
(ii) fabrics impregnated, 
coated or laminated with 
preparations of cellulose 
derivatives or of other 
artificial plastic materials, 
and (iii) fabrica covered — 
partially or folly with 
textile flocks or with 
preparations containing 
textile flocks. — 


(a) cotton fabrics not Five per cent. ad 


sabjected to any process. valorem. 
(b) cotton fabrics, sud- Five par cent. 
jected to the processof ad valorem. 


bleaching, mercarising, 
dyeing, printing, water 
proofing, rubberising 


shrink-proofing, orgen- 
die processing or any 
other process or any two © 
or more of these Gren 
COBO. 
(b) after ,sub.item IL, the following sub- 
itom shall be inserted, namely :— 
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(1) (2) 
"TY. Cotton fabrics 
covered partially or fully 


3). 
The duty, for the 
time being leviable 


with textile flocks or with on the base fabrics, 
‘preparations containing if not already 
textile flocks such ss paid.”; 


flock printed fabrics and 
flock coated fabrics. 
(ii) im Item No, 23, 
(a) tor sub.item (I), the following sub-item 
shall be substituted, namely :— 
‘(1) Man-made fab. 
rics other. than (i) em. 
broidery in the piece. in 
strips or in motifs, 
(ii) fabrics impregnated, 
coated or laminated with 
preparations of cellulose 
derivatives or of other a a 
artificial plastic’ mate- `° = 2 >o > 
tisls, and (iii) fabrics ‘ 
covered partially or 
fully with textile flocka 
ox with preparations con. 
taining textile flocke— 


(a) man-made fabrics; . Seven and a half 


not subjected to any ‘per cent. ad valo- 

process, vem lus rupees 
two per square 
- metres, - 

(b) man-made fabrics; Seven and a half 
not subjected to the pro-- per cent. ad valo- 
cess of bleaching, dyeing, .rem plus. rupees 
printing, shrink-proof. two per square 
ing, tentering, heatset. metre.,;’’. 


ting, crease resistant pro- 
cessing or any other ; 
process or any two or Oe ae 
more of these processes. 

(b) after aub-item (3), the following sub. 
item shall be ingerted, namely -— ` 

(4) Fabrics covered The duty for the 
partially or fully with time being leviable 
textile flocks or with pre- on the base fab. 
parations containing tex- rios if not already 
tile flocks such as flock paid.” 
printed fabrics and flook 
coated fabrics. 


THE FIFTH SCHEDULE 


(See section 50) 
PART I— AMENDMENTS IN THE 
OUSTOMS AOT, 1962 


1. Seation 2. —= (a) For clause (1), substi. 
ute — 

8(1) “adjudicating authority” means any 
suthority competent to pass any order or 
decision under this Act, but does not include 
the Board, Oolleotor (Appeals) or Appellate 
Tribunal; 
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A, J, Re 

(1A) "airoraft” has the geme meaning as Io 
the Airoraft Act, 1934 (23 of 1934). 

(1B) “Appellate Tribunal” meang the Gus- 
toms, Excise and Gold (Control) Appellate. 
Tribnnal constituted under section 129;”; 

(b) After clause (7), ingsert— 

(TA) ''Collector (Appeals) méang: a par- 
Bon appointed to be a Oollector of Custome 
(Appesls) under sub-section (1) of sec- 
tion (4);’’. 

2. Section 3.—For clause (b), aubstituie— 

''(b) Collectors of Customs (Appeals),”. 

3. Section 5, in sub.section (8). — For 

uan Appellate Collector of Oustoms,” substi- 
tute “a Collector {(Appeals).” 

4. For Ohapter XV, gubstitute— 


‘'OHAPTER XV —. APPEALS 
128. Appeals to Collector (Appeals). — 


(1) Any person aggrisved by any decision or 
order passed under this Act by an officer of 
sustoms lower in rank than a Oollector of 
Customs may appeal to the Collector (Appeals) 
within three months from the date of the 
Communication to him of such decision ‘or: 
order 3 


Provided that the Collector (Appeals) may 
if he ig satisfied that the appellant w&g pre- 
vented by snfficient cause from presenting the 
appeal within the aforegsid period of three 
months, allow it to be ‘presented within @ 
fnrther period of three months. _ 

(2) Every appeal under’ this section shal’ 
be in such form and shall be verified in such 
manner as may be.specified by rules made im 
thig behalf. 


428A. Procedure in appeal. — (1) The 
Oollector (Appeals) shall give an opportunity 
to the appellant to be heard if he so desires, — 

(2) The Collector (Appeals) may, at the 
hearing of an appeal, allow the appellant ta 
go into any ground of appeal not specified im 
the grounds of appeal, if the Collector (Ap-- 
peals) is satisfied that the omission of that 


ground from the grounds of appeal was no 


wilful or unreasonable. 


(3) The Collector (Appeals) may, atter 
making such further inquiry ag may be neces. 
Bary, pasa such order as he thinks fit confrm-.. 
ing, modifying or annulling the decision or 
order appealed against, or may refar the cage- 
back to the adjudicating authority with auch 
directions as he may think fit fora fresh ad- 
judication or decision, as the case may be 
after taking additional evidence, if necessary :. 

Provided that an ordar enhancing any 
penalty or fine in lien of confiscation or con- 
fiscating goods of greater value or reducing 
the smount of refund shall not be passed un. 


1981, 


jess the appellant has been given t a reasonable 


opportunity of showing cause against the pro- 


posed order : 


Provided further that where the Collector 

(Appeals) is of opinion that any duty has not 
` been levied or has been short-levied or erro- 
neously refunded, no order requiring the 
appellant to pay any duty not levied, short 
levied or erroneously refunded shall be passed 
unless the appellant is given notice within the 
time.Himit specified in section 28 to a 
cause againgt the proposed order. 


(4) The order of the Collector ae 
disposing of the appeal shall be in writing and 
Bhall state the points for determination, the 
decision thereon and the ressons for the 
decision. 


(5) On the disposal of the appeal, the 
Collector (Appeals) shall- communicate the 
order passed by him to the appellant, the ad- 
jadicating authority and the Collector of 
Customs. | 


129. Appellate Tribunal. — (1) The Oen- 
tral Government ghall constitute an Appellate 
Tribunal to be called tha Ougtoms, Excise and 
Gold (Control) Appellate Tribunal consisting 
of as many judicial and technical members as 
it thinks fit to exercise the powers and dis- 
charge the functions conferred on the Appel- 
late Tribunal by this Act. 


(2) A judicial member shall be a person 
who hag for at least ten yesrs held a civil 
judicial post or who hag been a member of 
the Central Logal Service (not below Grade I) 
for at least throe years or who has been in 
practice as an advocate for at least ten years; 
and a technical member shall be a person 
who has been a member of the Indian Ous- 
tomas and Central Excise Service— Group A 
‘and has held the post of Collector of Customa 
or Central Excise, Level I or any equivalent 
or higher post for at least three years. 


(3) The Central Government shall appoint 
one of the members of the Appellate Tribunal 
to be the President thereof. 


_(4) The Central Government may appoint 
one or more members of the Appellate Tri- 
bunal to be the Vico.President, or, as the 
case may be, Vice-Presidenta, thereof. / 


(5) The Vice.President shall exercise such 
of the powers and perform such of the funo- 
tions of the President as may be delegated to 
him by the President by a general or special 
erder in writing. 


439.A. Appeals to the Appellate Tri. 
bunal.—(1) Any person aggrieved by any of 
the following ordera may appeal to the Ap- 
pellata Tribunal against such order— 


~ 
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(a) a decision or order passed by the Ool. 
lector of Customs as an adjudicating auth. 
ority; 


(b) an order passed by the Collector (Ap. 
peals) under Section 128-A; 

(o) an order passed by the Board or the 
Appellate Oollector of Customs under Sec- 
tion 128, as it stood immediately before the 
appointed day; 

(d) an order pagsed by the Board or the 
Oollector of Onustomg, either before or after 
the appointed day. under Section 130, as it 
stood immediately before that day : 

Provided that the Appellate Tribunal may, 
in ita discretion, refuge to admit an appeal in 
regpect of an order referred to in clause (b) 
or clause (c) or clause (d) where — 


(i) the value of the goods confiscated with- 
out option having been given to the owner of 
the goods to pay a fine in lieu of confiscation 
under Section 125; or 


(ii) in any disputed case, other than a cage 
where: the determination of any question 
having a relation to the rate of duty of cus. 
toma or to the value of gooda for purposes 
of assessment is in issue or is one of the 
points in issue, the difference in duty involved 
or the duty involved; or 


(iii) the amount of fine or penalty deter. 
mined by such order, - . 
does not exceed ten thousand rupees. 


(2) The Collector of Oustoma may, If he is 
of opinion. that an order passed by the Ap. 
pellate Collector of Customs under 8. 128, 
ag it stood immediately before the sappdinted 
day, or the Collector (Appeals) under Sec. 
tion 128.A, ig not legal or proper, direct the 
proper officer to appsal on his behalf to the 
Appellate Tribunal againat such order. 


(3) Every appeal under this section shall 
be filed within three montha from the date 
on which the order sought to be appealed 
againss is communicated to the Collaetor of 
Customs, or as the case may be, the other 
party preferring the appeal. 


(4) On receipt of notice that an appeal has 
been preferred under this section, the party 
against whom the appeal has been preferred 
may, notwithstanding that he may not have 
appealed sgainsi guoh order or any part 
thereof. file, within forty-five days of the re. 
ceipt of the notice. a memorandum of crogs- 
objections verified in such manner as may be 
specified by rules made in this behalf agaings 
any part of the order appealed against and 
auch memorandum shall be disposed of by 
the Appellate Tribunal as if it were an ap- 
peal arn within the time specified In 
sub-section (3). 


m 
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appeal or permit the filing of a memorandum 
of ocros3-objections after the expiry of the 
relevant period referred to in aub.gection (3) 
Or sub-gection (4), if it ia satisfied that there 
was gufficient causa for not presenting it 
within that period, 

(6) An appeal to the Appellate Tribunal 
shall be in such form and shall be verified 
in such manner ag may be specified by rules 
made in thig behalf and shall, except in the 
oase of an appeal referred to in sub-section (8) 
or a Mamorandum of crogs.objectiona referred 
to in aub.geotion (4), be accompanied by a 
fee of two hundred rupesa. 


` 499.B. Orders of Appellate Tribunal. — 
(1) The Appellate Tribunal may, after giving 
the parties to the appeal, an opportunity of 
being heard, pass such orders thereon as it 
thinks fit; confirming, modifying or annulling 
the decision or order appealed against or may 
refer the case back to the authority which 
passed auch decision or order with euch 
directions as the Appellate Tribunal may 
think fit, for a fresh adjudication or decision, 
as the case may be, after taking additonal 
evidenca, if necessary. 


(2) The appellate Tribunal may, at any 
time within four years from the date of the 
order, with s view to rectifying any mistake 
apparent from the record amend any order 
passed by it under sub-section (J) and shall 
make such amendments if the mistake is 
brought to its notice’ by the Oollector of 
Customs or the other party to the appeal : 


Provided that an amendment which has the 
effect of enhancing the assessment or reducing 
a refund or otherwise increasing the liability 
of the other party shall not be made under 
this sub-section, unless the Appellate Tribunal 


hag given notice to him-<df its intention to do 


go and has allowed him A reasonable opportu- 
nity of being heard. 


(3) The Appellate Tribunal shall send a 
copy of every order passed under this aection 
to the Collector of Customs and the other 
party to the appeal. i 

(4) Save as otherwise provided in 8. 130 
or Section 130.E, orders passed by the Ap. 
pellate Tribunal on appeal shall be final. 


439.0, Procedure of Appellate Tribunal. 
(1) The Powers and functions of the Appel. 
late Tribunal may be exercised and discharged 
by Benches conatituted by the President from 
amongst the members thereof. 

(3) Subject to the provisions contained in 
gub-sections (3) and (4), a Bench shall consist 
of one judicial member and one technical 
member, 
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(3) Every appeal against a decision or 
order relating, among other things to determi. 
nation of any question having a relation to 
the rate of duty of Onstoms or to the value 
of goods for purposes of agseasment, shall be 
heard by a Special Bench constituted by the 
President for hearing such appeals and such 
Bench shall consist of not less than three 
members and shall include at least one judi. 


oial member and one technical member. 


(4) The Prisident or any other member of 
the Appellate Tribunal authorised in this. 
behalf by the President may, sitting singly, 
disposs of any cage which has been allotted to 
the Bench of which he ig a member where — 


(a) the value of the goods confiscated with. 
out option having been given to the owner 
of the. goods to pay a fine in lieu of configas- 
tion under Section 125; or 


(b) in any disputed case, other than a case 
where the determination of any question 
having a relation to the rate of duty of cus- 
toms or to the value of goods for purposes. 
of assessment is in issue or is ona of the 
points in issue, the difference in duty involved 
or the duty involved; or 


(0) the amount of fine or penalty involved, 
does not exceed ten thousand rupees. 


(5) Ifthe members of a Bench differ in 
opinion on any point, the point ehali be de. 
cided according to the opinion of the majority, 
if there iaa majority, but if the membera 
are equally divided, they shall state the 
point or pointa on which they differ and the 
oase shall be referred by the President for 
hearing on such point or points by one or 
more of the other members of the Appellate 
Tribunal, and such point or points shall be 
decided according to the opinion of the majo. 
rity of the members of the Appellate Tribunal 
who have heard the case including those who 
first heard it. 


(6) Subject to the provisions of this Act, 
the Appellate Tribunal shall have power to 
regulate its own procedure and the procedure 
of the Benches thereof in all matters arising 
out of the exercise of its powers or of the 
discharge of its functions, including the places: 
at which the Benches shall hold their sittings. 


(7) The Appellate Tribunal shall, -for the 
purposes of discharging its functions, have 
the game powers as are vested in a court 
under the Code of Civil Procedure 1908 (5 of 
1908), when trying a suit in respect of the 
following matters, namely :— 


(a) discovery ‘and inspection; 
(b) enforcing the attendance of any person 


-and examining him on oath; 
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account and other documents; and 
(d) issuing commissions. 


(8) Any proceeding before the Appellate 
Tribunal ehall be deemed to be æ judicial 
proceeding within the meaning of Sections 193 
and 228 and for the purpose of Section 196 
of the Indian Penal Code, (45 of 1860) and 
the Appellate Tribunal shall be deemed to be 
a Civil Court for all the purposes of Sec. 195 
and Chapter XXVI of the Oode of Criminal 
Procedure, 1973 (2 of 1974.) 


129.D. Powers of Board or Collestor of 
Customs to pass certain orders.— (1) The 
Board may, of its own motion, call for and 
examine the record of any proceeding in 
which a Collector of Customs as an adjudi. 
cating authority has passed any decision or 
order under this Act for the purpose of satis. 
fying itself as to the legality or propriety of 
any such decision or order and may, by order, 
direct such Collector to apply to the Appel. 
late Tribunal for the determination of such 
points arising out of the decision or order as 
may be specified by the Board in its order. 


(2) The Collector of Customs may, of his 
own motion, call for and examine the record 
of any proceeding in which an adjudicating 
authority subordinate to him has passed any 
decision or order under this Act for the pur- 
pose of satisfying himself ag to the legality 
or propriety of- any such decision or order 
and may, by order, direct auch authority to 
apply to the Collector (Appeals) for the de. 
termination of such points arising out of the 
decision or order as may be specified by the 
Collector of Castoma in his order. 


(3) No order shall be made ander sub.sec. 
tion (1) or sub-section (2) after the expiry of 
two years from the date of the desision or 
order of the adjudicating authority. 


(4) Where in pursuance of an order under 
sub-section (1) or sub-section (2), the adjudi- 
eating authority or any officer of customa 
authorised in this behalf by the Collector of 
Customs, makes an spplication to the Ap- 
pellate Tribunal or the Oollector (Appeals) 
_ within a period of three moxths from the 
date of communication of the order under 
gub.section (1) or sub.gection (2) to the ad. 
judicating authority, such application shall be 


heard by the Appellate Tribunal or the Col. 


lector (Appeals), as the case may be, as if 
such application were an appeal made against 
the decision or orderofthe adjudicating autho. 
rity and the provisions of this Act regarding 
appeals, including the provisions of gub.geo. 
tion (4) of Section 129A shall, so far a3 may 
be, spply to such application, 
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129E. Deposit, pending appeal of duty 
demanded or penalty levied.— Where in any 
appeal under this Chapter, the decision or > 
order appealed against relates to any duty 
demanded in respect of goods which are not 
under the contro] of the customs authorities 
Or aby penalty levied under this Act, the per- 
Bon desirous of appealing against such debi- 
sion or order shall, pending the appeal de- 
posit with the proper officer the duty demand- 
ed or the penalty levied : 


Provided that where in any particular case, 
the Collector (Appeals) or the Appellate Tri- 
bunal is of opinion thet the deposit of duty 
demanded or penalty levied would cause un- 
due hardship to such person. the Collector 
(Appeals) or, ag-the case may be, the Ap. 
pellate Tribunal may dispense with such de- 
posit subject to such conditions as he or it 
May deem fit to impose go as to safeguard the 
interests of revenue. ; 


490. Statement of case to High Court.— 
(1) The Collector of Oustoms or the other 
party may, within sixty days of the date upon 
which he is served with notice of an order 
under Section 129.B (not being an order re- 
lating, among other things, to the determina. 
tion of any question having a relation to the 
rate of duty of customs or to the value of 
goods for purposes of assessment), by applies. 
tion in auch form ag may be specified by 
rules made in this behalf, accompanied, where 
the application is made by the other party, 
by a fee of two hundred rupees, require the 
Appellate Tribunal to refer to the High Court 
any question of law arising ont of such order 
and, subject to the cther provisions contained 
in thia section, the Appellate Tribunal shall, 
within one hundred and twenty days of the 


` receipt of such application draw up a state- 
‘ment of the case and refer it to the High 


Court. 


Provided that the Appellate Tribunal may; 
if it is satisfied that the applicant was pre- 
vented by sufficient cause from presenting 
the application within the period hersinbe- 
fore specified allow it to be presented within 
a further period not exceeding thirty days. 


(2) On receipt of notice that an application 
hag been made under gub-section (1), the par. 
son against whom such application hag been 
made, may, notwithsianding that he may not 
have filed such an application file, within 
forty-five daya of the receipt of the notice, a 
memorandum of oross-objactions verifed in 
such manner as may be specified by rules 
made in this bebali against any part of the 
order in relalion to which an application for 
reference hag been made and such memoran- 
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dum shall be ‘disposed of by the Appellate 
Tribunal as if it were an application presented 
within the time specified in sub-seo. (1). 


(3) If on an application made under sub. 
section (1), the Appellate Tribunal refuses to 
atate the cage on the ground that no ques- 
tion of law arises, the Collector of Customs, 
or as the case may be, the other party may, 
within six months from the date on which 
he is served with notice of such retusal, 
apply to the High Court and the High Court 
may, if it is not satisfied with the correctness 
of the decision of the Appellate Tribunal 
require the Appellate Tribunal to state the 
cage and to refer it, end on receipt of any 
such requisition, the Appellate Tribunal shall 
stato the cage and refer it accordingly. 


(4) Where in the exercise of its powers 
under sub-section (3), the Appellate Tribunal 
refuges to state a cage which it hag been re. 
quired by an applicant to state, the applicant 
may, Within thirty dsya from the, date on 
which he receives notice of guch refusal with- 
draw his application and, if he does so, the 
foe, if any, paid by him, shall be refunded. . 


180A. Statement of case to Supreme 
Court in certain cases.—If on an application 
: made under Seation 130, the Appellate Tribu- 
nal is of opinion that, on acccount of conflict 
in the decisions of High Courts in respect of 
any particular question of law, it is expedient 
that a reference should be made direct to the 
Supreme Court, the Appellate Tribunal may 
draw up a statement of the case and refer it 
ila the President direot to the Supreme 

urt. 


1308. Power of High Court or Supreme 
Court to require statement to be amended. 
—If the High Court or the Supreme Court ig 


not satisfied that the statements in a case -re-- 


ferred to it are sufficient to enable it to de- 

termine the questions raised thereby, the 

Oourt may refer the case back to the Ap- 

> pellate Tribunal for the purpose of making 

such additions thereto or alterations therein 
ag it may direct in that behalf. 


1800. Case before High Court to be hoard 
by not less than two judges.—(1) When 
any case has been referred to the High Court 
under Section 130, it shall be heard by a 
Bench of not less than two judges of the High 
Couri and shall be decided in accordance with 
the opinion of such judges or of the majority, 
if any, of such judges. 


(2) Where there ig no such majority, the 
judges shall state the point of law upon 
which they differ and the case shall then be 
heard upon that point only by one or more 
of the other judges of tha High Oourt, and 
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guch point shall be desided according to the 
opinion of the majority of the judges:who 
have heard the case including those who ‘first 
heard it. 

180D. Decision of High Court or Supreme 
Court on the case stated.—(1) The High 
Oourt or the Supreme Court hearing any 
such cage shall decide the. questions of law 
raised therein, and shall deliver its judgment 
thereon containing the grounds on which such 
decision is founded and a copy of ‘the judg- 
ment shall be gent under the seal of the Court. 
and the gignature of the Registrar to tha 
Appellate Tribunal which shall pass such 
orders as are necessary to dispoze of the case . 
in conformity with such judgmeni. 

(2) The costs of any reference to the High 
Court or the Supreme Court which shal! not. 
include fee for making the reference shall ' bs 
in the digcretion of the Court. 


430E. Appeal to Supreme Oourt.— An ap- 
peal shall lie to the Supreme Court from — 

(a) any judgment of the High Court de. 
livered on a reference made under Sec. 130 
in any oases which, on its own motion or on 
an oral applicatidn made by or on behalf of 
the party aggrieved, immediately after the 
passing of the judgment, the High Oourt 
certifies to be a fit one for appeal to the 
Supreme Court; or 

(b) any order pasesd’ by the- Appellate 
Tribunal relating, among other things, to the 
determination of any question having & rela- 
tion to the rate of duty of customs or to the 
value of goods for purposes of assessment. 


1380F. Hearing before Supreme Court.— 
(1) The provisions of the Code of Civil Prose.’ 
dure, 1908 (6 of 1908), relating to appeals to 
the Supreme Court shall, so far aa may: be, 
apply in the case of appeals under 8. 1306 
ag they apply in the cage of appeals from de-. 
crees of a High Court: 


Provided that nothing in this sub- section 


shall be deemed to affect the provisions’ of 


sub-section (1)-of Section 130D or Sec. 131. 


(2) The coats of the appeal shall be In the 
discretion of the Supreme Court. 

(3) Where the judgment of the High Oourt 
is varied or reversed in the appeal, effect 
shal] be given to the order of the Suprema 
Court in the manner provided in Bec. 130D 
in the case of a judgment of the High Court, 


4341, Sums due to be paid notwithstanding. 
reference, etc.— Notwithstanding that a refe- 
rence has been made to the High Court or 
the Supreme Court or an appeal has been: 
preferred to the Supreme Court, sums due to 
the Government as a result of an order pass- 
ed under sub-section (1) of Section 129B 
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431-A. Exolagion of tise ee for —) 


— In computing the period of limitation speci. 
fied for an appeal or application under this 
‘Ohapter, the day on which the order com. 
plained of was served, and if the party’pre. 
erring the appeal or. making the: application 
‘waa not furnished with a copy of the order 
when the notices of the order was served upon 
him, the time requisite for. obtaining a copy 
«Df such order ghall be exoluded. 

181.5. Transfer of cartain pending pro- 
Ssedings and tranaitional provisions. — (1) 
Every appeal which ig pending immediately 
before the appointed day before the Board 
under section 128, as it stood immediately 
‘efora that day, and any matter arising’ oub of 
or connected with such appeal and’ which is so 
pending shall stand transferred on that day 
do the Appellate Tribunal and the Appellate 
Tribunal may proceed with such appeal or 
matter from the staga at which it was on 
that day : 

Provided that the appellant may demand 
chat before proceeding further with that appeal 
or matter, he may be reheard. 

(2) Every proceeding which: is pending 
immediately before the appointed day béfore: 
¢he Oentral Government under section: 131, 
aa it stood immediately before that day and 
any matter arising out of or connected with, 
auch protesding and ‘which is.so pending’ 
hall stand transferred..on that. day to the: 
Appellate Tribunal and the Appellate, Tribu- 
mal may proseed with such proceeding . Or, 
matter from the stage at which it was on that 
day as if such proceeding or matter ware an 
appes! Alet before'it: 

Provided that if any ‘puch genes or 
matter relates'to.an order where”. a on 

(a) the value of the goods confiscated with- 
out option having been given to the owner 
-of the goods to pay a fine in lien’ of donfisoa. 
ion under section 125; or 

(b) in any disputed caga, other’ than & sase 
~whera the determination of “any. question 
yhaying a relation to the rate of duty of ous- 
oms or to the value of goods for purposes 
Of assessment is in igsne'or is one ‘of the 
points in issue, the difference in duty involv- 
ad or the duty involved; or 

(c) the amount of fine or penalty doter- 
-mined by such order, 
does not exceed ten thousand rupees, auch 
„proceeding or matter shall continue to be dealt 
with by the Central Government as if the 
-gaid section 131 had not been substituted; 

Peo vided further that the applicant or the 
other party may make a demand tothe Appel. 
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late Tribunal that before proceeding further 
with that proceeding or matter, Be may bs 
reheard. 

(3) Every E which is Ta 
immediately before the appointed day before 
the Board or the Oollector of Oustoms under 
section 130). ag it stood immediately before 
that.day, and any matter arising out of. or 
connected with such proceeding and which 
is so pending shall continue to be dealt with 
by the Board oc the Qollector of Oustoms, as 
the case may be, as if the said sechion had 

` not been substituted. 

(4) Any. person who immediately before 
the appointed day was authorised to appear 
in any.appeal or proceeding transferred under 
gub-géotion (1) or sub-section (2) shall. not. 
witostanding anything contained in 8. 146-A, 
-haye the tight to appear before the Appellate ` 
Tribuns! in relation to such appeal or pro- 
ceeding. . 

134.0. Definitions. — Tn this iagi 

(a) ‘appointed day” means the date of 
coming into force of the amendments to this 
Act specified in part I of the Fifth Schedule 
to the Financa.(No. 2) Aot, 1980; 3 

(b) ‘High Court” means, — l 

(i) in relation to any State, the High Court 
for that State; -- 

(ii) in relation to a Union territory. to 
which the jurisdiction of the High Court of a 


. State -haa beeni extonded by- law, that High 


Oonrt; 
(iii) in sdiatian to the ‘Union territories of 
Dadra and “Nagar Haveli and Goa, Daman 
and Diu, the High Oourt at’ Bombay; 

(iv) in relation to any other Union terri- 
tory.. the highest court of civil appeal ` ‘for 
that territory other than the Suprome Oourt 
of India; 

(o) '‘President” means ‘the'President of the 
Appellate Tribunal.’: 


5.. After Section 146, insert, — 


'446.A, Appearance by authoriged repre- 
sentative.—(1): Any person who is entitled or 
required to appear before an officer of customs 
or the Appellate Tribunal in connection, with: 
any protecdings under this Act, otherwise: 
than when required under Section 108 to: 
attend personally for examination on oath 
or affirmation, may, subject to the other pro- 
visions of this section, appear by an authorised 
reprogentative. 

(2) For the purposes of this section, “autho. 
riged representative’ means a person autho- 
rised by the person referred to in sub-sec. 
tion (1) to appear on hig behalf, being— 


(a) his relative or regular employee; ox 
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(b) a custome house agent licensed under 
Section 146; or 


(0) any legal practitioner who is entitled 

to practise in any civil court in India; or 

(d) any person. who has acquired such 
qualifications as the Central Government may 
_ specify by rules made in this behalf, 


(3) Notwithstanding anything contained in 
this section, no person who was a member 
of the Indian Customs and Central Excise 
Service — Group A and has retired or re- 
signed from guch Service after having serv- 


ed for not less than three years in any 
capacity in that Service shall be entitled to. 


appear as an authorised representative in. 
any proceedings before an officer of Oustoms 
for a period of two yeare from the date of 
his retirement or resignation, as the case 
may be. 

(4) No pergon,— 


(a) who has been dismissed or removed 
from Government service; or 

(b) who is convicted of an ii con. 
nected with any proceeding under tbis Act, 
the Central Excises and Salt Act, 1944 (1 of 
1944), or the Gold (Control) Act, 1968 (45 of 
1968); or © 

(c) who has become an insolvent, 
shall be qualified to represent any person 
under gub.gection (1), for all timea in the 
cage of a person referred to In Olause (a). 
and for such time ag the OColleator of Oustome 
or the competent authority under the Central 
Excises and Salt Act, 1944, or the Gold 
(Control) Act, 1968, ss the case may be, 
may, by order, determine in the case of a 
person réferred to in Olause (b), and for the 
period during which the insolvency con. 
tinues in the cage of s person referred to in 
Clause (0). 

(5) If sny person,— 

(a) who is a legal practitioner, is fuid 
guilty of misconduct in his professional 
` capacity by any anthority entitled to insti. 
iute proceedings against him, an order passed 
by that authority shall have effect in rela- 
tion to his right to appear before an officer 
of customs or the Appellate Tribunal as it 
hag in relation to his right to practise as a 
Jega)] practitioner; 

(b) who is not a legal ai. jg 
found guilty ‘of misconduct in connection 
with any prooeedi ander this Act by 
such authority as aay be specified by rules 
` made in this ari that authority may direct 

that he shall thAnoeforth be disqualified to 
represent any person under sub-section (1). 


(6) Any order or direction under Ol. Cb) 
of eub-seotion (4) or Clause (b) of aub-sec. 


$ 
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tion (5) shall be subject to the following 
conditions, namely -~ 


(a) no' such order or direction shall be- 
made in respect of any person unless he hag- 
been given a reasonable opportunity of being. 
heard; 


(b) any peraon against whom any suas 
order dr direction is made may, within one. 
month of the making of the order or dires.- 
tion, appeal to the Board to have the order- 
or direction cancelled; and 


(o) no such order or direction shall teke- 
effect until the expiration of one month from. 
the making thereof, or, where an appeal hae- 
been preferred, until the disposal of the- 
appeal’. 


PART II— AMENDMENTS IN THE OEN. 
TRAL EXOISES AND SALT AOT, 1944 


1. Section 2 — Re.leiter Olause (a) as- 
Olause (sas) and before Olause (aaa) as Bo- 
re-lettered, insert— | 

(a) “adjudicating authority” means any: 
authority competent to pass any order or 
decision under this Act, but dees not include- 
the Central Board of Excise and Oustome- 
sonstituted under the Central Boards of 
Revenue Act, 1963 (54 of 1963), Collector 
of Central Exoise (Appeals) or Appellate- 
Tribunal. 

(aa) “Appellate Tribunal” means the Cus. 
toms, Excise and Gold (Control) Appellate 
Tribunal constituted under Section 129 of the- 
Customs Act, 1962 (52 of 1982) : 


9. For Sections 35, 35.A and 36, substi-- l 
tute— 


OHAPTER VIA — APPEALS 


35. Appeals to Collector (Appeals). — 
(1) Any person aggrieved by any decision or- 
order passed under this Act by a Central: 
Excise Officer lower in rank than a Oollector- 
of Central Excise may appeal to the Collec.. 


.tor of Central Excise (Appeals) [hereafter im 


this Ohapter referred to as the Collector. 
(Appeals) ] within three months from the 
data of the Communication to him of such- 
decision or order : 

Provided that the Collector (Appeals) may, 
if he is satisfied that the appellant waa pre- 
vented by sufficient cause from presenting: 
the appeal within the aforesaid period of 
three months, allow it to be presented with.. 
in a further period of three months. 

(2) Every appeal under this section shalkk 
be in the preseribed form and shall be veri. 
fied in the prescribed manner. 


354. Procedure in appeal, — (1) The: 


. Collector (Appeals) shall give an opportunity, 


to the appellant to be heard, if he so desires... 


1981 


(2) The Collector (Appeals) may, at the 
hearing of an appeal, allow an appellant to 
go into any ground of appeal not specified.in 
the grounds of appeal, if the Qollector (Ap- 
peals) is satisfied that the omission of that 
ground from the grounds of appeal was not 
wilful or unreasonable. 


(3) The Collector (Appeals) may, after 
meking such further inquiry as may be ne- 
cegsary, pass euch order as he thinks fit oon- 
firming, modifying or annulling the decision 
or order appealed against, or may refer the 
cage back to the adjudicating authority with 
such directions as he may think fb for a fresh 
adjudication or decision, as the case may be, 
aiter taking additional evidence, if neces- 
gary ! 

Provided that an order enhancing sny 
penalty or fine in lieu of confiscation or con- 
fiscating goods of greater value or reducing 
the amoant of refund shall not be passed 


unless the appellant has been given a reagon-. 


able opportunity of showing cause against the 
proposed order : 


Provided further that where the Collector 
(Appeals) is of opinion that any duty of ex- 
cise hag not been levied or paid or has been 
short-levied or short.paid or erroneously re- 
- funded, no order requiring the appellant to 
pay any duty not levied or paid, short-levied 
or short-paid or erroneously refunded shall 
be passed unless the appellant is given 
notice within. the time. limit apecified in Sec- 
tion 11-A to show cause against the propos- 
ed order. . 

(4) The order of the Collector (Appsals) 
disposing of the appeal shall be in writing 
and shali atate the points for determination, 
the decision therson and the ressons for the 
decision. 

(5) On the disposal of the appeal, the 
Collector (Appeals) shall communicate the 
order passed by him to the appellant, the 
‘adjudicating authority and the Collector of 
Central Exoige. 

35B. Appeals tothe Appellate Tribunal.— 
(1) Any person aggriaved by any of the fol. 
lowing orders may appeal to the Appellate 
Tribunal against such order— 

(a) a decision or order passed by the Ool- 
lector of Oentral Excise as an adjudicating 
authority ; 

-(b) an order passed by the Colleotor (Ap. 
peals) under Section 35-A; . 

(o) an order passed by the Oentral Board 


‘of Excise and Oustoms constituted under 


the Oeniral Boards of Revenue Act, 1963 
. (54 of 1983), hereafter in this Chapter re- 
ferred to as the Board) or the Appellate 
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Collector of Central Exoise under Section 36). 
as it stood immediately before the appoint.. 
ed day : 

(d) an order passed by the Board or the 
Collector of Central Excise, either before or: 
after the appointed day, under Section 36-A,. 
a8 it stood immediately before that day : 


Provided that the Appellate Tribunal may, 
in its diseretion, refuse to admit an appesi 
in respect of an order referred to in Ol. (bF 
or Olause (c) or Olause (d) where— 

(i) in any disputed cage, other than a sase 
where the determination of any question 
having a relation to the rate of duty of erx- 
cisa or to the velue of goods for purposes: 
of assessment is in issue or ig one of the 
‘points in issue, the difference in duty. in. 
volved or the duty involved; or 

(ii) the amount of fine or penalty deter- 
mined by such order. 
does not exceed ten thougand rupees. 


(2) The Collector of Central Excise may... 
if he ig of opinion that an order passed by 
the Appellate Collector of QOentral Excise. 
under Section 35, as it stood immediately. 
before the appointed day, or the Oollestor 
(Appeals) under Section 35-A, is not legah 
or proper, direct any Central Excige Offcer- 
authorised by him in thig behalf (hereafter- 
in this Chapter referred to ag the authorised: 
officer) to sppeal on his behalf to the Appel- 
late Tribunal against such order. 


_ (3) Every sppeal under this section shall: 
be filed within three months from the date 
on which the order sought to be appealed 
against is communicated to the Collector ofi 
Central Excise, or, as the case may be, the- 
other party preferring the appeal. 

(4) On receipt of notice that an appeal hap. 
been preferred under this section, the party 
against whom the appeal has been preferred: 
may, notwithstanding that he may not have 
appealed against such order or any part 
thereof, file, within forty-five days of the 
receipt of the notice, a memorandum of: 
Grogs-objections verified in the prescribed. 
manner against any part of the order ap. 
pealed against and such memorandum shalt: 
be disposed of by the Appellate Tribunal ag- 
if it were an appeal presented within the 
time specified in sub.gection (3). 

(6) The Appellate Tribunal may admit an» 
appeal or permit the fling of a memorandum. 
of cross.cbjections after the expiry of the 
relevant period referred to in sab.section {3} 
or sub-section (4), if if is satisfied that there 
wae suficient causd for not presenting it. 
within that pericd. 

(6) An appeal to the Appellate Tribunal. 
shall be in the prescribed form and sba be. 
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verified in the prescribed manner and shall, 


except in tha case of an appeal referred io © 
Or & memorandum of- 


in sub-section (2) 
vorossobjections referred to in sub-section (4), 
be: accompanied by a fee af two hundred 
rupees. BE 


350., Orders of Appellate Tribunal. — 


{1) The Appellate Tribunal may, after giv- 
ing the parties to the appeal an opportunity 
of being heard, pass such orders thereon ag 


it thinks fit, confirming, modifying or annull. ` 


ång ihe dacision or order appealed against 
or may refer the cass back to the authority 
which passed such decision or order with 


such directions: ag the Appellate Tribunal: 


may think fit, for a fresh adjudication or 


decision &3 the Gaga may be after taking 


additional evidence, if necessary. 

(2) The Appellate Tribunal may, at any 
4ime within four years from the date of the 
order, with a view to rectifying any mistake 
apparent from the record, amend any order 

passed by it, under sub-section (1) and shall 
make such amendments. if the mistake is 
‘brought to its notice by the Collector of Cen. 
tral xcise or the other party to the appeal : 

Provided. that an amendment which has 
She effect of enhancing an assessment or re- 
dusing a refund or otherwise increasing the 


diability of the other party, shall not be 


made under this sub-section, unless the Ap.. 


pellate Tribunal has given notice to him of: 


dts intention to do so..and has allowed him 
A reasonable opportunity of being heard. | 


cha other party. to, the appeal. . 


(4) Save as provided: in Seotion dace 


Section 35.L; orders paasad: by the Appellate 
Tribunal: on.appeal shall be final. - > í 
‘38D. Procadure of Appellate Tribunal.— 
{1) The provisions of aub-sections (1), (2), 
{5) and (6) of Sestion 129.0 of the Customs 
Act, 1962 (52 of 1962), shall apply to the 


Appellate Tribunal in the discharge of its 


functions under this Act as they apply to it 


in the discharge of its functions under the 


Justo ms Act, 1962; 


(2) Every appeal against a decision or 


order relating, among other things, to the 
determination of any question having & re- 
jation to the rate of duty of excise or to 
the value of goods for purposes of sesess. 
ment, shall be heard by a Special Bench 
constituted by the President for hearing 
-guch appeals and such Bench shall consist 
of'not less than three members and shall 
-‘nolude at least one judicial member and one 
‘technical member. 
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(3) The President or any other member’ af. 
the Appellate ` ‘Tribunal authorised in’ ‘this: 
behalf by the ‘President may, sitting singly,- 
dispose of any case’ which has been allotted 
to the Bench of which he ig & oe 
where— 


(a) in any disputed case, - other than a ‘Case 
where the determination of any question 
having & relation to the rate of duty of excise 
or to the ‘value of goods for purposes of as- 
sessment is in issue or is one of the- pointe 
in issue, the difference in duty involved or 
the duty involved ; or 


(b) the amount of fine or penalty paii: 
does not exceed ten thousand rupees. 


35E. Powers of Board or Collestor of 
Central Exoise to pass certain orders. — 
(1) The Board may, of its own motion, cali 
for and ‘examine the record of any procded. 
ing in'‘which a Oolleotor of Central Excise 
as an adjudicating authority has passed any 
decision or order under this Aci for the pur. 
pose of gatisfying itself as to the legality or 
propriety of any such ‘decision or order and 
may, by- order, direct such collactor to ap. 
ply to.the Appellate Tribunal for the deter. 
mination: of such points. arising’ out .of-the 
decision or order ag may be spesifiod by the 
Board in its order. -> Ie 

(2) Tha Collector of Ocntral Boise ‘may, 
of his own motion, call for and’ examine ‘ the 
record of any proceeding in which am adjudi- 
cating authority subordinate ‘to him ‘has 


` passed any decision or order under this ' Act 

(3) The. “Appellate Tribunal shall send a 
Sopy of every order passed under this- gec-. 
tion to the Collector .of: Central Excise and. 


for the purpoge of satisfying himself ‘aa to 
the legality or propriety of ‘any: such docigion 
or order. and !‘may,: by order, direct '.such 
authority to apply to the Collector (Appesle): 
for ‘the determination of: such points arising | 
out of the decision or order as may bespa. 
cifled by -the Collector of Oeniral Kixolge: in 
hig order. ens g 7 tyr a 


(3) No order shall ja made madar a 
section (1) or sub-section (2) after the expiry 
of two years from the date of the desision 
or order of the adjudicating authority. . l, 


(4) Where in pursuanos of an order under 
sub-section (1) or sub-section (2), theadja. 
dicating authority or. the authorised officar 
makes an application to the Appellate Tri- 
bunal or the Collector (Appeals) within a 
period of three months from the data of 
communication of. the order under sub-seo. 
tion (1) or sub-section (2) to the adjudicat- 
ing authority, such application shall be 
heard by the Appellata Tribunal or the Ool- 
lector (Appeals), as the case may bo, ag if 
such application were an appeal -made 
against the decision or order of the adjudi- ° 
cating authority and the provisiona of thig 
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Act. regarding appeals, including the provi- 
alons. of sub-section. (4) of Section:35.B shall, 
#0 far ae may be, apply. to such ’application.. 


BBE. Deposit, , pending appeal, of duty: 
demanded or penalty. levied. — Where in 
any appeal under this Chapter, the decision 
or order appealed against relates to any duty- 
demanded in respect of goods which are not 
under the control of central excise suth- 
orities or any penalty levied undor this Act, 
the person degiroag of appealing against 
auch decision or order shall, pending the ap- 
goal, deposit with the adjudicating authority 
the duty demanded or the penalty levied : 


Provided that where in any particular case , 
the Collector (Appeals) or the Appellate 
Tribunal is of opinion that the deposit of 
duty demanded or penalty levied would: 
‘suse undue hardship to such person, the 
Qollector (Appeals) or, as the case may bea, 
the Appellate Tribunal, may dispense with 
such deposit subject to such conditions as 
he or it may deem ft to impose so as to 
aafeguard the interesis of revenue, 


35G. Statement of case to High Court.— 
(1) The Gollestor of Central Excise or the 
other party may, within sixty days af the 
date upon which he is served with notice of 
an order under Section 35.0 (not being an 
order relating, among other things, to the’ 
determination of any question having a .re- 
Astion to the rate of: duty of excise or to: 
the value of. goods for purposes of saseas- 
meant), by application in the presoribed form, 
accompanied, where the. application ‘ig made 
by the other party, by a fee of two hundred 
#upeee, require the Appellate Tribunal to re- 
der to the High Court any queation of law 
arising out of such order and, subject. to 
the other provisions contained in this sec. 
tion, the Appellate Tribunal shall, within one 
hundred and twenty days of the receipt of 
euch application, draw up a statement of the 
case and refer it to the High Court : 


Provided that the Appellate Tribunal may, 
df itis satisfied that the applicant waa pre. 
vented by sufficient cause from presenting 
the application within the period herein- 
before specified, allow it to be pregented 
= s further period not exceeding thirty 

aye. 


(2) On receipt of notice that an applica- 
tion hag been made under sub.gection (1), 
the person against whom such application 
‘has been made, may, notwithstanding that 
the may nət have filed such an application, 
file, within forty-five days of the recelpt of 
the notice, a memorandum of sroga.objec- 
@ons verified in the presoribed manner 
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againgt:‘any part of the order in relation’ t? 
which an -application for reference has’ been: 


. made and such memorandum shall be dis- 


posed of by the Appellate. Tribunal as if it 
were an application presented within the 
time specified i in sub-section (1). 2 


(3) If, on an application made under gub- 
section (1), the Appellate Tribunal refuges. 
to state the case on the ground that no ques- 
tion of law arises, the Collector of- Central 
Hixcige “or, aa the case may be, the other 
party may: within six months from the date 
on which he ig served with notice of such 
refusal, apply to the High Oourt and the 
High Court may, if it is not satisfied’ with 
the correctness of the decision of the Ap- 
pellate Tribunal, require the Appellate Tribu- 


“nal to state the cage and to refer it, and on 


receipt of any such requisition, the Appel- 
late Tribunal shall state thea cage and refer 
it accordingly. 


(4) Where in the exercise of ita powers 
under sub-section (3), the Appellate Tribu- 
nal refuges to state a cages which it hag been 
required by an applicant to state, the appli- 
Gant may: within thirty days from the date 
on which he receives notice of such refusal, 
withdraw his application and, if he doss. so, 
the fee, if any: paid by him shall be refand. 
ed. 

. 85H. Biatamant of case to Supreme Court 
in. certain cases. — If, on an application 
made’ under Section 35-4, the Appellate’ 
Tribunal is of opinion that, on account: of 


conflict in the decisions of High Oourta in 


respect of any particular. question of law, 
it is expedient that a reference should: be 
made, direct to the Supreme Court, the Ap- 
pollate Tribunal may draw up 4 -statement 
of..the case and refer it through the Presl. 
dent direct to the Supreme Court. 


861. Powers of High Court or: the 
Supreme Court to require statement to be 
amended. — If the High Oourt or . the 
Supreme Court is not satisfied that the stete- 
ments in a case referred to it are sufficient 
to enable it to determine the questions rais- 
ed thoreby, the Oourt may refer the case 


- back to the Appellate Tribonal for the pur. 


pose of making such additions thereto or 
alterations therein ag it may direct in that 
behalf. 


- 353. ‘Case before High Court to be heard 
by not less than two judges. — When any 
casa has been referred to the High 
Court under Section 35.G, it shall be heard 
by a Bench of not less than two jadges of. 
the High Court and shall be decided in ac.. 
cordance with the opinion of such judges 
or of the majority, if any, of such judges. 
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judges shall state the point of law upon 
which they differ and the cage shall then be 
heard upon that point only by one or more 
of the other judges of the High Court and 
such point shali be decided according to the 
opinion of the majority of the judges who 
have heard the ease including those who 
firet heard it. 


88K. Decision of High Court or Supreme 
Court on the oase atated. — (1) The High 
Court or the Supreme Court hearing any 
such cage shall decide the questions of law 
raised therein and shall deliver its judgment 
thereon containing the grounds on which 
such decision is founded and a copy of the 
judgment shall be sent under the seal of the 
Court and the signature of the Registrar to 
the Appellate Tribunal which shall pass such 
orders as are necessary to dispose of the 
case in conformity with such judgment, 

(2) The costs of any reference to the High 
Court or the Supreme Court which ghall not 
include the fea for making the reference 
shall be in the discretion of the Court. 


85L. Appeal to Supreme Court. — An 
appeal shall lie to the Supreme Oourt from — 

‘(a) any judgment of the High Court deli- 
vered on a reference made under Sec, 35.G 
in any case which, on its own motion or on 
an oral application made by or on behalf 
of the party aggrieved; immediately after 
the passing of the judgment. the High Court 
‘certifies to be a ft one for appeal to the 
Supreme Court; or 


{b) any order passed by the Appellate 
Tribunal relating, among other things, to 
the determination of any question having a 
relation to the rate of duty of excige or to 
the eens of goods for purposes of assess. 
ment, ; 


35M. Hearing before Supreme Court. — 
(1) The provisions of the Code of Civil 
Procedure, 1908 (5 of 1908), relating to ap- 
pesls to the Supreme Court shall. so far aa 
tay be, apply in the case of appeals under 
Section 35-L ag they apply in the case of 
appeals from decrees of a High Conrt: 


Provided that nothing in this gub. section 
shall be deemed to affect the provisions of 
sub-section (1) of Sections 35-K or 8. 35.N. 


(2) The costa of the appesl shall be in the 
discretion of the Supreme Court. 


(3) Where the judgment of the High 
Court is varied or reversed in the appeal, 
effect shall be given to the order of the 
Supreme Oourt in the manner provided in 
Seotion 35.K in the case of a judgment of 
the High Court. | 
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- 88N, Sums due to be paid notwithstand. 
ing reference, etc. — Notwithstanding that s. 
reference has been made to the High Court. 
or the Supreme Court or an appeal has, 
been preferred to the Supreme Oourt, sume- 
due to the Government ag a result of an 
order passed under sub-section (1) of Sec.. 
tion 35.C shall be payable in accordance with: 
the order so passed. 


350. Exclusion of time taken for copy.— 
In computing the period of limitation pre- 
scribed for on appeal or application under: 
this Chapter, the day on which the order: 
complained of was served, and if the party: 
preferring the appeal or making the appli-- 
cation was not furnished with s copy of the: 
order when the notice of’ the order was gerv- 
ed upon him, the time requisite for obtain- 
ing & copy of such order shall be excluded. 


35P. Transfer of certain pending pro— 
ceedings and transitional provisions.—(1}, 
Every appeal which ig pending immediately 
before the appointed day before the Board: 
under Section 35, as it stood immediately- 
before that day, and any matter arising ont of 
or connected with such appeal and which is so. 
pending shall stand transferred on that day: 
to the Appellate Tribunal and the Appellate» 
Tribunal may proceed with such appeal or- 
matter from the stage at which if was on. 
that day; . 


Provided that the appellant may damandi 
that before proceeding further with that ap-- 
peal or matter, he may be re-heard. 


(2) Every proceeding which is pending 
immediately before the appointed day before 
the Central Government under Section 36, 
as it stood immediately before that day. and 
any matter arising out of or connected with 
such proceeding and which is so pending: 
shal] stand transferred on that day to the. 
Appellate Tribunal and the Appellate Tribu- 
nal may proceed with such proceeding or 
matter from the stage at which it was on. 
that day as if such proceeding or matter: 
were an appeal filed before it : 


Provided that if any such proceeding or- 
matter relates to an order where-~ 


(a) in any disputed case, other than & 
case where the determination of any ques.. 
tion having a relation to the rate of duty of: 
excise or to the value of goods for purposes- 
of assessment is in issue or ig one of the- 
points in issue, the difference in duty involv.. 
ad or the duty involved; ot 

(b) the amount of fine or penalty deter. 
mined by such order, 
does not exceed ten thousand. rupees, suck» 
proceeding or matter shall continue to be 


1981 


dealt. with by the Central Government as if 
the said Section 36 had not been substituted : 


Provided further that the applicant or the 
-other party may make a demand to the Ap- 
pellate Tribunal that before proceeding fur- 
ther with that proceeding or matter, he may 
tbe re-heard. ; 

(3) Every proceeding which ia ponding 
Ammediately before tha appointed day before 
“he Board or the Oollector of Central Excise 
:under Section 35.A, as it stood immediately 
-before that day, and any matter arising out 
-of or connected with such proceeding and 
which is so pending shall continue to be 
-dealt with by the Board or the Collestor of 
‘Oentral Excise as the cage may be, as it 
cthe said section had not been substituted. 


(4) Any person who immediately before 
‘the appointed day was authoriged to appear 
‘in any appeal or proseeding . transferred 
‘under sub-section (1) or sub-section (2) shall, 
motwithstanding anything contained in Sec. 
vion 35-Q, have the right to appear before 
the Appellate ‘Tribunal in relation to such 
«appeal or proceeding. ; 

350. Appearance by authorised represen- 
tative. — (1) Any person who ia entitled or 
equired to appear before a Osntral Excise 
“Officer or the Appellate Tribanal in connec- 
‘sion with any proceedings under this Act, 
otherwise than when required under this Act 
$o appear personally for examination on 
ath or affirmation, may, subject to tha 
other provisions of this gection, appear by 
an authorised representative. 

(2) For the purposes of this section, “au- 
tthorised representative” means & person au- 
thorised by the person referred to in sub. 
-gection (1) to appear on his behalf, being — 


(a) hig relative or regular employee; or 

(b) any legal practitioner who is entitled 
‘40 practise in any civil court in India; or 

(o) any person who: has acquired such 
-qualifications as the Oentral Government 
may prescribe for this purpose. 

(3) Notwithstanding anything contained in 
the section, no person who was a member 
‘of the Indian Oustoms and Oentral Excise 
Service — Group A and has retired or re- 
-gigned from such gervice after having serv- 
-9d for not less than three years in any 
-Gapacity in that servioe, shall be entitled to 
.-@ppear ag an authorised representative in 
any proceeding before a Central Excise Off- 
‘der for a period of two years from the date 
‘of. his retirement or rosignation, as the cage 
may be. 

‘(4) No person,— 

(a) who has been dismissed or removed 
trom Government service; or 
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(b) who is convicted of an offence con. 
nected with any proceeding under this Act, 
the Customs Act, 1962 (52 of 1962), ox’the. 
Gold (Control) Act, 1968 (45 of 1968), og 

(o) who hag become an insolvent, 
shall be qualified to represent any person 
under sub-section (1), for all times in the 
case of a person referred to in Olsuse (a), 
and for such time ag the Collector of Gentral 
Exelse or the competent authority under the 
Oustoms Act, 1962, or the Gold (Control) 
Act, 1968, as the case may be, may, by 
order, determine in the cage of a pergon re- 
ferred to in Olauge (b), and for the period 


during which the insolvency continues in the 


case of a person referred to in Olause (a). 
(5) If any person,— 


(a) who is a legal practitioner, is found 
guilty of misconduct in his professional capa. 
city by any authority entitled to institute 
procesdings against him, an order passed by 
that authority ghali have effect in relation to 
his right to appear before a Central Excige 
Officer or the Appellate Tribunal ag it hag 
in‘ relation to his right to practise as a legal 
practitioner; 


(b) who is not a ‘legal practitioner, ig 
found guilty of misconduct in connection 
with any proceedings under this Aot by the 
prescribed authority, the pregoribed authority 
may direct that hə shall thenceforth be dig- 
qualifled to represent any person under sub. 
section (1). ` 

(6) Any order or direction under Clause (b) 
of sub-section (4) or Olause (b) of gnb-gec- 
tion (5) shall be subject to the following 
conditions, namely :— 

(a) no ‘such order or direction shall be 
made in respect of any person unless he hag 
been given à reasonable opportunity of. be- 
ing heard; 

(b) any person against whom any such 
order or direction is made may, within one 
month of the making of the order or direc. 


tion, appeal to the Board to have the order 


or direction cancelled; and 


(o) no such order or direction shall take 
effect until the expiration of one month 
from the making thereof, or, where an ap.. 
peal has been preferred, until the disposal: 
of the appeal. 


36. Definitiong.—In this Ohapter— 


(a) ‘appointed day” means the date of 
coming into foroa of the amendments to- 
this Act specified: in Part II of the Fifth 
Schedule to the Finanoe (No. 2) Act, 1980; 

(b) "High Court” means, — 


(i) in relation to any State, the High Court 
for that State; 
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(ii) In relation to a Union Territory. to 
which the jurisdiction of the High Court of 
- a, State has been extended by law, that High 

Court; 

(iii) in relation to the Union Territory of 
Dadra and Nagar Haveli and Goa, Daman 
and Diu, the High Court at Bombay; 
© (iv) in relation to any other Union Terri- 
tory, the highest court of civil appeal for 
that territory other than the Supreme Couré 
of India; Loo 

(o) "President means the President of 
the ‘Appellate Tribunal.’. 

' 3, Before Section 36.A, insert— ~— 

f -> "OHAPTER VIB . 
PRESUMPTION AS TO DOCUMENTS.” 
PART Ill — AMENDMENTS IN THE 
_ GOLD (CONTROL) AOT, 1968. 

1.. Section 2,—— 

(i) For Olause (a), aubstitute— `, 

'(a) "Adjudicating authority’’ means an 
‘authority competent to. pass any order or 
decision under this Act, but does not include 
‘ihe Administrator, Oollector (Appeals) or 
Appellate Tribunal; 

aa) ‘Administrator’ means the Adminis. 
‘trator appointed under Section 4; 

(sas) Appellate Tribunal” means the 
Customs, Excige and Gold (Control) , Appel- 
late Tribunal constituted under Section 129 
of the Ousioms Act, 1962 (52 of 1962);"; 

_ (ii) After Clause (e), insert— Sy 

(ae) "Collector (Appeals)’’ means a Col. 
lector of Central Excise (Appeals) or a Ool- 
lector of Customs (Appeals) appointed under 
Section 4 to be a. Collector (Appeals) for 
the purposes of this Act;”. 

. 9, Section 4, in sub-section (4), omit “or 
under Clause (a) of sub-sestion (1) of 8. 80 
or under Section 81.” 

3, In Chapter XIV, for the heading, sub. 
atitute— 

“ADJUDICATION AND APPEALS.” 

4, For Sactiong 80, 81 and 82, substi. 
gate— 

‘80. Appeals to Collector (Appeals). — 
(1) Any person aggrieved by any decision or 
order passed under this Act by a Gold Oon- 
trol Officer lower in rank than a Oollecior 
of Central Excise or of Oustoms may appeal 
to the Collector (Appeals) within three 
months from the date of the communication 

no him of such decision or order ; 

Provided that the Collector (Appeals) may, 
3f he is satisfied that the appellant was pre- 
vented by sufficient cause from presenting 
the appeal within the aforesaid period of 
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three months, allow it to be presented with- 
in & further period of three months... 

(2) Every. appeal under this section shalh 
be in the prescribed form and shall be veri- 
fied in the proscribed manner. 

- 80A. Prosedure in appeal.—(1) The Ool- 
lector (Appeals) shall give an opportunity to 
the appellant to be heard, if he so desires- 

(2) The Collector (Appeals) may, af the 
hearing of an appeal, allow the appellant te. 
go into any ground of appeal not specified 
in the grounds of sppeal, if the Collector 
(Appeals) is satisfied that the omission of 


~ that ground from the grounds of appesa} 


‘wag not wilful or unreasonable. 
` (3) The Collector (Appeals) may, after 
making such further inquiry, as may bo 
necessary paes such order gs he thinks fè gon- 
firming, modifying or’ annulling the decision 
or order appealed against, or may refer the 
case back.to the adjudicating authority with 
such directions as he may think fit for æ 
fresh adjudication or decision, ag tha cage 
may be, after taking additional evidence, if 
necessary : v a3 

Provided that an order. enhancing . any 
penalty or fine in lieu of confiscation or 
Gonfiscaling things of greater value shall nos 
be passed unless the appellant has beer 
given a reagonable opportunity of showing 


‘Gauss againat the proposed order. 


(4) The order of the Collector (Appeals) 
disposing of the appeal shall be in writing 
and shall state the points for determination, 
the decision thereon and the reagons for the 
decision. | 

(5) On the disposal of the appeal, the Ool- 
lector (Appeals) shell communicate the order 
passed by him to the appellant, the adjudi- 
cating authority and the Collector of Can- 
tral Excise or of Customs. . 


81. Appeals to the Appellate Tribunal.— 
(1) Any person aggrieved by any of the fol- 
lowing orders may appeal to the Appellate 
Tribunal against such order— - 

(a) a decision or order passed by the Col. 
lector of Central Excise or of Ousioms ap 
an adjudicating authority; 

(b) an order passed by the Oollestor (Ap— 
peals) under Section 80-A; 

(o) an order passed by the Administrator, 
Collector .of Central Excise or of Onstoms 
or the Appellate Collector of Oustoms under ' 
Section €0, as it stood immediately before: 
the appointed day; 

(a) an order by the Administrator either 
before or after the appointed day, under 
Seotion 81, as it stood Immediately balfore 
that day ; 


1881 


Provided that the Appollate Tribunal may, 
in lig discretion, refuse to admit an appeal 
in: respect of an order ‘referred to in Ol. (b) 
or Clause (c) or Clause (d) where 


'(i) the value ‘of the thing confiscated with- 
out’option having been given to the owner 
thereof to pay a fine indien of confiscation 
under Section 73; or 

(ti) the amount of fine or penalty deter. 
mined by. euch order, does not eae ten 
thousand rupees.” 


(2) The Administrator may if he ig of 
opinion that an order pasaed by the Ool- 
lector of Central Excise or of Oustoms or 
the ‘Appellate Oollestor of Customs under 


Clause (b) of sub.section (1) of Section 80,. 


as it stood immediately before fhe appointed 
day, is not legal or proper, direct an officer 
authorised by him in this behalf (hereafter 
in ‘thie Ohapter referred to as the authorised 
officer) to appeal’on hig behalf to the APTON 
Jate Tribunal against such order. 


(3) The ‘Collector. ot. Central Bxoiee c or sol 
Customs, may, if ha ia of opinion that an 
order passed by the Collector (Appeals) 
under Section 80-A Is not legal or proper 
direct the suthorised officer to appeal on hia 
behalf to the. Appellate Tribunal against 
euch order, 


(4) Every appeal under this section shall | 


be filed within three months from the date 
on which the order sought to be appealed 
againgt is communicated to the Gollector of 
Central Excise or of Onustoms, or, as the 
case may be. the ate party preferring the 
appeal, 

(5) On receipt of ii that an appeal 
has been preferred under this section, the 
party against whom the appeal has been 
preferred may, notwithstanding that ‘he may, 
not have appealed against such order or any 
part thereof, file, within forty-five days of 
the receipt of the notice, memorandum of 
cross-objections verified in the prescribed 
manner against any part of the order appeal. 
ed against ald such memorandum shall ba 
disposed of by the Appellate Tribunal as if 
it were an appeal presented within the time 
specified in sub-section (4). 


(6) The Appellate Tribunal may admit an 
sppeal or permit the filing of a memorandum 
of cross-objectiona after the expiry of the 
_ relevant period referred to in sub-section (4) 
or sub-section (8), if it ia gatigfied that there 
was aufiicient cause for not presenting it 
within that period. 


(7) An appeal to the Appellate Tribunal 


Bball be in the prescribed form and shall ba 
verified in the prescribed manner and ghall, 
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 8XG8Ph ìn the Gage of an appeal referred to 


in sub-section (2)-or sub-section (3) or a 
memorandum of oross-objections referred to 


in gub.geotion (5); be accompanied: by & fes of 
‘two hundred rupees, - l 


84- A. Orders of Appellate Tribunal, — 
(1)-The Appellate Tribunal’ may, after giv- 
ing the -parties to the appeal an opportunity: 
of being heard, pasa such orders thereon ag 
it thinks fit, confirming, modifying or an- 
pulling the decision or order appealed against 
or may refer the cage back to the authority 
with passed such decision or order with 
auch directions as the Appellate Tribunab 
may think ft, for a tresh adjudication or 
decision, as the case may be, after taking 
additional evidence, if necessary. 

(2) The: Appellate ‘Tribunal may, at any 
time within four years from the date of the 
order, with a view to reotifying any mistake 
apparent from the record, amend any order 
passed by it under gub. section (1) and shalt 
make. such amendments if the mistake ip - 
brought, to its notice. by the Collector of 
Central Excise or of Oustoma or the other 
party to the appeal ; 

Provided that an amendment which hap 
the effect of enhancing any penalty or fine 


‘in lieu of confiscation or -confiscating things: 


of greater value shall not be made under 
this aub-gection unless the Appellate Tribunah 
has given notice of its intention to do go, tœ 


the other party and -has allowed him. ao. 


reasonable opportunity of being heard. 


(3) The. Appellate Tribunal shall send-a- 
copy of every order passed under this sectiom ` 
to the Qollector of Oentral Excise or of 
Oustoms and the other party to the appeal. 


(4) Save as otherwise provided in Sac- 
tion 82.B, ‘orders passed by the Appellate 
Tribunal on appeal shall be final. 


81.B, Procedure of Appellate Tribunal. 
—{1) The provisions of sub.sections (1), (2), 
(5) and (6) of Section 129-0 of the Ons- 
tomes Act, 1962 (523 of 1962), shall apply to 
the Appellate Tribunal in the digcharge- of 
ita fonctions ander this Act as they apply to 
it in the discharge of its functions under the 


- Oustoms Act, 1962. 


(2) The President or any other member of 
the Appellate Tribunal authorised in this 
behalf by the President may, sitting singly; 
dispose of any cago which hag been allotted 
to the Bench of which he is 4 member: 
where— 

(a) the value of the thing confiscated with- 
out option having been given to the owner 
thereof to pay a fina in lieu of confissatiom 
under Section 73; or 


~ 
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(b) the amount of fine or penalty involved, 
<does not exceed ten thousand rupees, 


82. Powers of the Administrator or Col. 
lector of Cantral Excise or of Customs to 
(pans certain orders.—(1) The Administrator 
may, of hig own motion, call for and exa. 
‘mine the record of any procaeding in which 
ca Collector of Central Excise or of Oustoms 
a8 an adjudicating authority has passed any 
-decigion or order under this Act for the pur- 
spose of catisfying himself aa to the legality 
-or propriety of any such decision or order 
cand may, by order, direct such Collector to 
apply to the Appellate Tribunal for the 
.determination of such points arising out of 


.the decision or order as may be specified by. 


‘the Administrator in hig order. 


(3) The Collector of Central Excise or of 
“Customs may, of his own motion, oall for 
and examine the record of any prodesding 
in which an adjudicating authority subordi- 
‘mate to him hae passed any decision or 
order under this Act for .tha purpose of 
-satisfying himself as to the legality or pro- 
gpriety of any auch decision or order and 
may by order, direct euch authority to apply 
to the Collector (Appeals) for the determina- 
tion of such points arising out of the deci- 
ion or ordez as may be specified by the 
Collector of Central Excise or of Oustoma 
<in his order. 

(3) No order shall be made under sub- 
-section (1) or sub-section (2) after the ex- 
piry of two years from the date of deci- 
-pion or order of the adjudicating authority. 


(4) Where in pursuance of an order under 
«gub-seotion (1) or sub-section (2), the adju- 
dicating authority or the authorieed officer 


makes an application to the Appellate Tri., 


-bunal or the Oollector (Appeals) within a 
period of three months from the date of 
-Gormamunication of the order under sub.gec. 
tion (1) or sub-section (2) to the adjudicat. 
ing authority, such application shall be 
‘heard by the Appellate Tribunal or the Ool- 


Jector (Appeals), as the case may be, as if 


-puch application were an appeal made against 
‘the decision or order of the adjudicating au. 
: thority and the provisions of this Act regard- 
ing appeala, including the provisions of sub- 
section (5) of Section 81, shall, so far as 
‘may be, apply to such application. 


824. Daposit pending appeal, of penalty 
leviad. — Where in any appeal under this 
Obapter, the decision or order appealed 

-ageingt relates to any penalty levied ander 
-this Act, the person desirous of appealing 
-againat such decision or order shall, pending 
“the appeal, deposit with the adjudicating au. 
thority the penalty levied : 
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Provided that where in any particular cage, 
the Collector (Appeals) or the Appellate Tri- 
bunal. is of opinion that the deposit of 
penalty levied would se undue hardship 
to suoh.pergon, the oil otor (Appeals) or. 
fia the oase may be, “ae Appellate Tribunal 
may dispense with such ; deposit subject to 
such conditions as be or |b may deem fit to 
impose. l 

82B, Statement of case to High Court.— 
(1) The Collector of Central Excise or of 
Oustoma or the other party may, within 
sixty days of the date upon which he is 
served with notice of an order under Sec. 
tion 81.A, by application in the prescribed 
form, acoompanisd, where the application ig 
made by the other party. by a fee of two 
hundred rupees, require the Appellate Tri- 
bunal to refer to the High Court any ques- 
tion of law arising out of such order and, 
subject to the other provisions contained in 
this section, the Appellate Tribunal shall, 
within one hundred and twenty days of the 
receipt of such application, draw up a state. 
ment of the cage and refer it to the High 
Oourt. 


Provided that the Appellate Tribunal may, 
if it is satisfied that the applicant waa pre- 
vented by sufficient cause from presenting 
the application within the period herein. 
before specified, allow it to ba presented with. 
in æ further period not excseding thirty 
days. l ` 


(2) On recsips of notice that an applica- 
tion has been made under sub-section (1), 
the pergon against whom such application 
has been made, may, notwithstanding that 
he may not have filed auch an application, 
file within forty-five daya of the recsipt of 
the notice, a memorandum of croas-object- 
tions verified in the prescribed manner 
against any part of the order in relation to 
which an application for reference has been 
made and such memorandum shall be dis- 
posed of by tha Appellate Tribunal as if it 
were an application presented within the 
time specified in sub-section (1). 


(3) If on an application made under sub- 
section (1), the Appellate Tribunal refuses 
to state the case on the gronnd thats no 
question of law arises, the Oollector of Oen- 
tral Excise or of Customs, or, as the case 
may be, the other party may, within six 
months from the date on which he is gerv-. 
ed with notice of such refusal, apply to the 
High Court and the High Court may, If it 
is not satisfied with the correctness of the 
decision of the Appellate Tribunal, require 
the Appellate Tribunal to state the case and 
to refer it and on receipt of any guch ragui- 
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alticn, the &opsiiete Tribunal shall state the 
Ataa and cefer åt accordingly. 


(£: koro in the oxeroisa of its powers 
wader anbcaction (3), tha Appellate Tribunal 
-@@fuzes Go state a casa which is has been 
féguired by an applicant to state, the appli- 
ani macy, within ¢hirty deya from the date 
-4m which he reasives notice of such refusal, 
titkdrag kis explication and, if he dosa so, 
pe frs, 4 way, paid by him, shall be refund- 


EZG. tXacement of case to Supreme Court 
dix agrtain oases. — If, on an application 
<made amder Section 82.B. the Appellate Tri. 
‘omens ig of opinion that, on account of con- 
Gist fa tho decisions of High Courts in re- 
apect of ney partionlar question of law it is 
~<@xpadicat-<hat a reference should be made 
~Airoci to the Supreme Court, the Appellate 

may draw up a statement of the 
‘aga md cofer it through the President direct 
‘fa the Sagona Cenrt. 


St. Power of High Court or Supreme 
‘Geurt éa require statement to be amend. 
Md. —if fae Migh Court or the Supreme Court 
tig mei matiafied.that the statements in a cage 


«s0f0rred 40 ib are gufficient to enable itto 


Matermniza the questions raised thereby, the 
‘Gouri aay reter the casa back to the Ap. 
‘peilais ribunel for the purpose of making 
-guek odvditions thereto or alterationa therein 
ag üt ay cinestin that behalf, 


SPE. Caso before High Court to ba heard 
ey ecs less than two judges. — (1) When 
-ARY Caso fine been referred to the High Court 

-misr Sestion 82.B, it shall be heard by a 

Bena’ c? ect leas than two judges of the High 

‘Oowed on] chal ke decided in accordance with 
chha crimion of suoh judges or of the majority. 
d amg, cf ceeb judges. 


(z) Where there is no such majority, the 
-Sudges shall stete the point of law upon 
which Ghoy differ aed the oase shall then ba 
daera opon thst point only by one or more 
wh ito okor Judges of the High Oourt and 
-gooh grins shell ba decided according to the 
<apiciam of tbo majerity of the Judges who 
vhawa ened thacese including those who first 
‘esd Ch. 


See. Bagision of High Court or Suprema 
iiourt cn the cage stated. — (1) The High 
:Gaucs oc he Supreme Oeurt hearing any 
gual: cese shali decide the questions of law 
talad Georeia and skall doliver its judgment 
‘thsrerm containing the grounds on whioh 
-auch decision is founded and a copy of the 
dacenrans danll-be sent under tha geal of the 
ead wA Ghe signature of the Registrar to 
dha {epelista Tribunal which shall pass 
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euch orders as are necessary ito dispose of ths 
case in conformity with such judgment. l 

(2) The‘oosts of any reference to tha High 
Court or the Supreme Court which ghall not 
include the fee for making the reference shall 
be in the decision of the Oonrt. 


83G, Appeal to Supreme Court. — An 
appeal shall lie to the Supreme Court from 
any judgment of the High Court delivered on 
a reference made under Section 82-B in 
any case which, on its own motion or on an 
oral application made by or on behalf of the 
party aggrieved, immediately after tha 
passing of the judgment the High Court oerti. 
fies to be a fit one for appeal to the Saprema 
Court. 

83H. Hearing before Supreme Court. — 
(1) The provisions of the Oode of Civil Pro. 
cedure, 1903 (No. 6 of 1908), relating to 
appeals to the Supreme Court ghall,.go far aa 
may be, apply in-the case of appeals under 
Section 82-G as they apply in the cage of 
appeals from decrees of a High Oourt : 

Provided that nothing in this; sub-section 
shall be deemed to affeat tha provisions of 
gub.section (1) of Section 82-F or 8. 83-1. 


(2) The costs of the appeal shall ba in the 


‘discretion of the Supreme Court. 


(3) Where the judgment of the High Court 
ig varied or reversed in the appeal, effect 
shall be given to the order of the Supreme 


` Qourt in the manner provided in See. 82.7 


in the case of a judgment of the High Court. 


821. Sums due to be paid notwithstand. 
ing roferense, otc. — Notwithstanding that a 
reference hes been made to the High Oourt ox 
the Supreme Court or an appeal hag been 
preferred to the Supreme Oourt sume due 
to the Government as a result of an order 
passed under sub.eeotion (1) of Section 81-A 
ghall be payable in accordance with the 
order so passed. 


823, Exolusion of time taken for copy.— 
In computing the period of limitation pre. 
soribed for an appesl or application under 
this Chapter, the day on which the order 
complained of was served, and if the party 
preferring the appesl or making the spplica. 
tion was not furnished with a ospy of the 
order when the notice of the order was 
served upon him the time requisite for 
obtaining copy of such order shall be ex- 
cluded. 

89K. Transfer of certain pending pro. 
caedings and transitional provisions. — 
(1) Every appeal which is pending immedia. 
tely bafore the appointed day before the Ad. 
ministrator or the Collector of Central Eixcisa 
or of Oustoms under Section 80, ag it stood 


A i a yy mco 


ee e 


30 [Act 4s] The Finance (No. 2) Act, 1980 LLR 


_ immediately before that day and any matter 
arising out of or connected with such appeal 
and which is'so pending shall stand trans. 
ferred on that day to the Appellate Tribunal 
or the Collector (Appeals), as the case may 
be, and the Appellate Tribunal or the Col- 
lector (Appeale) may proceed with such ap- 
peal or matter from the singe at which jt 
was on that day: 

Provided that the appellant may demand 
that before proceeding further with that ap- 
peal or matter, be may ba reheard. 

(2) Every proceeding which is pending 
immediately before the appointed day before 
the Central Government under Section 82; 
ag it stood immediately before that day, 
and any matter arising out of or connected 
with such proceeding and which is so pend- 
ing shall stand transferred on that day to 
the Appellate Tribunal and the Appellate 
Tribural may proceed with such proceeding 
or matter from the stage at which it was on 
that day ss if auch proceeding or matter 
were an appeal filed before it: 


Provided that the applicant or the other 
party may demand that before proceeding 
iurther with that proceeding or matter, he 
may be reheard. 

(3) Every proceeding which is pending 
immediately before tha appointed day 
before the Administrator under Section 81, as 
it stood immediately before that day, and 
any matter arising out of or connected with 
puch proceeding and which is so pending 
shall continue to ba dealt with by the Admin- 
istrator as if the said section hag not been 
substituted. ` 

(4) Any përson who immediately before the 
appointed day was authorised to appear in 
any appeal or proceeding transferred under 
sub-section (1) or eub-section (2) shall, not- 

withstanding anything contained in 8. 101.A 
have the right to appear before the Appel- 


‘late Tribunal in relation to such appeal or - 


proceeding. 
82L. Definitions.—In this Chapter — 


(a) ‘appointed day” means the date of 
coming into force of the amendments to 
this Act epecified in Part IIL of the Fifth 
Schedule to the Finance (No. 2), Act, 1980; 

(b) "High Court” meang,— 

_ (i) in relation to any State, the High 

Conrt for that State; 
= (it) in relation to a Union Territory to 
which the jurisdiction of the High Oourt of 
a Biate has been extended by law, that High 
Court; 

(iii) in relation to the Union territories of 
. Dadra and Nagar Haveli and Goa, Daman 
pnd Diu, the High Oourt at Bombay; 


(iv) in relation to any olhex Union terri. 
tory, the highest court of civil appesi for that 
territory other than the Supremes Oom & 
of India; 

(0) President” means the President of the 
Appellate Tribunal] : 


8. Section 83, in eub.seetions 0) end (3), 


-omit “or exercising any powers of xeyinion.” 


6. Omit Section 84. 
T. Afier Section 101, ingerd,— 


“101.A. Appearance by authorised rapre. 
gentative.—(1) Any person who is entitled: 
or reqnired to appear hefore s Gold Controt 
Officer or the Appellate Tribanal im con. 
nection with any proceedings under ihis Ach 
otherwice than when required nader this Agt- 
to appear personally for examination on oath. 
or affirmation; may, subject te the oihep- 
provisions of this seetion, appesy By an enih. 
oriced representative. 


(2) For the purposes of this PEN "auth. 
Orised representative’ means a pergom suibhe- - 
orised by the person referred te in snb.geg. 
tion (1) to appear on bis behalf, being— 

(a) his relative or regular eraployee; ox 

(b) any legal practitioner who ie entiiled b> 
practice in any civil court in India; or 

(o) any person who has acquired gach goall. 
fications as the Central Government may pre. 
scribe for this purpose, 

(3) Notwithstanding anything contained in. 
thie section, no perron who was a member 
of the Indian Customs and Central Bzelge- 
Service—Group A and has retired or resign. 


ed from such Service after having sezved foy- 


not less than three years in any eapacity ib- 
that service shall be entitled to appeaz ss am. 
authorised representative in any procsedings- 
before a Gold Control Offeer for s psriod: | 
of two years from the date of his retirament- 
or resignation, ag the cage may be. 

(4) No person.— 

(a) who has nee dismissed or removed: 
from Government service; or, 

(b) who ig convicted of an offense ecnnett. 
ed with any proceeding under this Act, the- 
Customs Act, 1962 (52 of 196), or the Gantrat: 
Excises and Salt Act, 1944 (1 of 1944); or 


(c) who has become an insolvent, 
thall be qualified to represent any poreon- 
under sub-section (1), for all times im ths ease- 
of a person referred to in Olause (s), snd 
for such time as the Collesior of Osniral Ex- 
cise or of Customs or the competent axth. 
ority under the Oustoms Aet, 1982, oz the 
Central Excises and Salt Aeb, 19844, an the- 
cage may be, may, by order, oleae ir 
the case of a person referred to in Ol. {b), 
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and for the period during whioh the insol- 
vency continues in the case of a person refor- 
red to in Olauge (0). 

(5) If any person, — 


(a) who is a legal practitioner, is found 
guilty of misconduct in his professional capa- 
alty by any authority entitled to institute pro- 
ceedings against him, an order passed by that 
authority shall have effect in relation to hia 
right to appear before a Gold Control Officer 
or the Appellate Tribunal ag it has in rela- 
tion to hia right to practice as a legal prao. 
titioner; 

(b) who ig not a legal practitioner, is found 
guilty of misconduct in connection with any 
proceedings under this Act by the presoribed 
authority, the prescribed authority may direct 
that he shall thenceforth be disqualified to 
represent any person under sub.section (1), 


(6) Any order or direction under Ol. (b) of 
pub.geotion (4) or Olause (b) of sub-section (5) 
shall be subject to the Racial: conditions, 
namely :— >- 

(a) no such order or direction shall be 
made in respect of any person unless he has 
been given a reasonable opportunity of being 
heard; 

(b) any person against whom any such 
order or direction ig made may, within one 
month of the making of the order or direc- 
tion, appeal to the Administrator to have the 
order or direction cancelled; and 

(o) no such order or direotion shall take 
effect until the expiration of one month from 
the making thereof, or, where an appeal hag 
been preferred, until the disposal of the 
appeal’. - 

8. Section 114, in sub-section (2), in 
Clause (e), omit sub-clause (iii). 
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THE INTER-STATE WATER DISPUTES 
(AMENDMENT) ACT, 1980 
‘(Act No. 48 of 1980)* 
[27th Augast, 1980.) . 
An Aot further to amend the Inter-State 

Water Disputes Act, 1956. 

Be it enacted by Parliament in the Thirty. 
first. Year of the Republic of India as fol. 
lows: — 

4. Bhort title. — This Act may be called 
THE INTER.STATH WATER. DISPUTHS 
(AMENDMENT) AOT, 1880. 


Eo Received the assent of the President on 
278-1980, Act published in Gaz, of India, 
28-8-1980, Part II-S, I, Ext., p, 415, 


For Statement of Objects and Reasons, see. 


Gaz. of India, 27-8-1980, Part II-S, 2, Ext., 
P. 328. 
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2, Insertion of new section 6.A.—In the 
Inter-State Water Disputes Act, 1956 (herein. 
after referred to as tho principal Act), after 
gestion 6, the. following section shall be in- 
serted, namely. 


"6A. Power to make schemes to imple- 
ment decision of Tribunal, — (1) Without 
prejudice to the provisions of section 6, the 
Central Government may, by notification in 
the Official Gazette, frame a scheme or schemes 
whereby provision may, be made for all mat. 
ters necessary to give effeat to oho decision ‘of 
a Tribunal. 


- (2) A scheme framed under iodine (1) 
may provide for— 


- (a) the ‘establishment of any authority 
(whether described as such or ag a Committee 
or other body) for the implementation of the 
decision or directions of the Tribunal; 


(b) the composition, jurisdiction, powers 
and functiona of the authority, the term of 
office and other conditions of service of, the 
procedure to be followed by, and the manner 
of filling vacancies among, the memberg of 
the authority; 

(o) the holding of 8 minimum number of 
meetings of the authority every year, the 
quorum for such meetings and the procedure 
thereat; 

(d) the appointment of any standing, ad 
hoo or other committees by the authority; 

(e) the employment of a Secretary and 
other staff by the authority, tho pay and 
allowances and other conditions of gervice of 
such staff; 

(1) the constitution of a fund by the autho. 
rity, the amounia that may be credited to such 
fund and the eXpenses to which the fund may 
be applied; 

(g) the form and the manner in which ao- 
counts shall be kept by the authority; 


(h) the submission of an annual report by 
the authority of its activities; 

(i) the decisions of the authority whioh 
shall be subject to review; 

(j) the constitution of a committee for 
making such review and the prosedure to be 
followed by such commities; and 


(k) and other matter which may be neces. 
gary or proper for the effective implements. 
tion of the decision or directions of the 
Tribunal, 


(3) In making provision in any scheme 
framed under gub.section (1) for the establish- 
ment of an authority for giving effects to the 
decision of a Tribunal, the Oentral Govern. 
ment may, having regard to the nature of the 
jurisdiction, powers and functions required 
to ba vested in such authority in accordance 
with such decision and ali other relevané 
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circumstances, declare in the sald scheme 
that such authority shall, under the name 
specified in the said scheme, have capacity to 
acquire, hold and dispoge of property, enter 
into contracts, sue and be gued and do all 
such acts as may be necessary for the proper 
exercise and discharge of: itg jurisdiction; 
powers and functions. 


(4) Agcheme may empower the authority 
to make, with the previous approval of the 
Oentral Government, regulations for giving 
effect to the purposes of the scheme, 


(5) The Central Government may by noti. 
fication in the Official Gazette, add to. amend, 
or vary, any echeme framed under sub. 
section (1). 


(6) Every scheme framed under this gec- 
tion shall have effect notwithstanding any- 
thing contained in any law for the time being 
in force (other than this Act) or any instru. 
ment having effect by virtue of any law other 
than this Act. l 


(7) Every scheme and every regulation 
made undor a scheme shall be laid, as soon 
as may be alter-it is made, before each House 
of Parliament, while it ig in session, for a 
` total period of thirty days which may be 
comprised in one session or in two or more 
guccessive sessions, and if, before fhe expiry 
of the gassion immediately following the ges. 
alon or the successive sessions aforesaid, both 
Houses agres in making any modification in 
the scheme or the regulation or both Houses 
agree that the scheme or the regulation 
sheuld not be made, tha ssheme or the regu. 
lation ghall thereafter have effect only in 
auch modified form or be of no effeat, ag the 
caga may be; go, however, that any such 
modification or annulment shall be without 
prejudice to the validity of anything pre. 
viously done under that echeme or regu. 
lation.” | 


1 


8. Amendment of section 13. — In geo. 
tion 13 of the principal Act, in:eub.section (3), 
for the words ‘'which may be comprised in 
one session or in two successive sessions, and 
if befoxe the expiry of the session in which 
it is go laid or the session immediately fol. 
lowing’, the words ‘'which may be comprised 
in one ession or in two or more successive 
sessions and if, before the expiry of the sas- 
sion Immediately following the session or the 
guccessive sessions aforesaid” shall he substi. 
tuted. 


The Asam Appropriation (No. 2); Act, 1980 
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THE ADVOOATES (AMENDMENT) AGE, Y 

1980. 
(Aob No. 47 of 1980)* 
_ (89th November, 1980). 
An Act further to amend the Advocates Act, 

1961. 

Be it enacted by Parliament in the Thirty. 
first Year of the Republic of Indis aa fol- 
lows :— 

4. Short title — This Act may be called 


aa ADVOCATES (AMENDMENT) AOT, 
1980. 


3. Amendment of section 17. — In section 
17 of the Advocates Act, 1961 (hereinafter 
réferred to as the principal Act), after clause 
(a) of sub-section (3), tha following olauss 
shall be inserted, namely :— 

'“(e) notwithstanding anything contained in 
olauee (a), the seniority of an attorney enroll- 
ed [whether before or after the commence- 
ment of the Advocates (Amendment) Act, 
1980] ae an advocate shall ba determined in 
accordance with the date of his enrolment aa 
an attorney.’ 


8, Amendment of section 23. — In geo. 
tion 23 of the principal Act,— 


(i) after sub-section (3), the following sub- 
section shall be inserted, namely :— 


(3A) Subject to the provisions of sub. 
sections (1), (2) and (3), the second Additional 
Solicitor-General of India shall have pre- 
audience over all other advocates.”} 

(ii) in sub-section (4), for the bracketa, 
figures and word '‘() and (3)’’, the brackets, 
figures, word and letter ‘'(2), (3) aad (3A)” 
shall be substituted. 


(#) Received the assent of the President on 
29.11.1980 Act published in Gaz, of India: 
29-11-1980, Part II-S. 1, Ext. P, 547. 
For Statement of Objects and Reasons, see 
a indig; 12.6.1980, Part H-S. 2, Ext. 
P. é 





THE ASSAM APPROPRIATION (NO. 2) 
ACT, 19880., 
(Act No. 48 of 1980.) 
(29th November, 1980). 


An Act to authorise payment and appropria. 
tion of certain suma from and out of the 
Consolidated Fund of tho State of Assam 
for the services of the financial yoar 
1980-81. 


[Text of the Act Not Printed.] 
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THE DOOK WORKERS (REGULATION OF 
€ EMPLOYMENT) AMENDMENT AOT, 
“= 4980, 
[Aet No. 49 of 1980.]* 
(29th November, 1980.) 


An Act further to amend the Dock Workers 
(Regulation of Employment) Act, 1948. 


Be it enacted by Parliament in the Thirty. 
first Year of the Republic of India as fol. 
lows :— 

4. Short title. — This Aot may be oaled 
THE DOOK WORKERS (REGULATION OF 
EMPLOYMENT) AMENDMENT AOT, 1980. 


4. Amendment of section 3.—In section 3 
of the Dook Workers (Regulation of Employ- 
ment) Act, 1948 (hereinafter reforred to ag 
the principal Act), after clause (£) of sub-see- 
tion (2), the following clause shall be inserted 
and ghall be deemed alway to have been 
inserted, namely :— 


*'(ff) for creating such fond or funda ag 
may be necessary or expedient for the pur. 
poses of the scheme and for the administration 
of such fund or fundag;”. 


8. Validation. — Every fund orested or 
purporting to have been created and every 
provision with respect thereto made or pur- 
porting to have been made under the princi. 
pal Act before the commencement of this Act 
shall, for all purposes, be deemed to be, and 
to have always baon, as validly and effectively 
` oreated or made sa if the provisions of 
section 3 of the principal Act, as amended by 
this Act, had been in force at all material 
times and accordingly, notwithstanding any 
judgment, decree or order of any court, — 


(a) all contributions fo any such fund re. 
ceived or collected before the commencement 
of this Act shall be deemed to be and shall be 
deemed always to have been as validly receiv. 
ed or collected as if the provisions of section 3 
of the principal Act, as amended by this Act, 
wore in force at all material times; 


(b) no suit or other proceeding shall be 
maintained or continued in any court for the 
refund of, and no enforcement shall be made 
by any court of any decree or order directing 
the refund of, any such contribution which 
had been received or collected and which 
would have been validly received or colleated 
if the provisions of section 3 of the principal 
Act, ag amended by this Act, had been in force 
at all material times; 


(*) peceived the assent of the President on 
20.11-1980, Act published in a a India, 
1-12-1980; Part II-S. 1, Ext. P 
For Statement of Objects a ee: sea 
ee A India; 28.7-1980, Part II-S, 2, Ext. 
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(e) recoveries shall be made of all contribu. 
tions to any such fundg which have not been 
received or collected but which would have 
been received or.. collected if the provisions of 
section 3 of the principal Act, aa amended by 
this Act, had been in force at all material 
times. 


-:- Heplanation.— For the removal of doubts 


it ig hereby declared that no act or omission 
on the part of any person, before the com. 


- mencement of this Act, shall be punishable ag 


an offence which would not have been so 
punishable if this Act had not come into force. 

4. Amendment of section 8.—Sub-gection 
(3) of section 8 of tha principal Act shall be 
omitted. 


§. Insertion of new section 8A. — After 
geotton 8 of the principal Act, the following 
section shall be inserted, namely :— 

“BA. Schemes and rules to bs laid before 
Parliament.— Every scheme and every rale 
made under this Act by the Central Govern- 
ment shall belaid, as soon as may be aftar it is 
made, before each House of Parliament, while 
it is in session, for a total perfod of thirty 
days which may be comprised in one session 
or in two or more successive sessions, and if, 
before the expiry of the session immediately 
following the segsion or the successive sessions 
aforesaid, both Houses agree in making any 
modification in the scheme or rule or -both 
Houses agres that the scheme or rule should 
not be made. the scheme or rule shall thers- 
after have offect only in such modified form 
or be of no affect as the cese may be; so. 
however, that any such modification or annul. 
ment shall be without prejudice to the validity 
of anything previously done under that saheme 
or rule.”’. 


THE HINDUSTAN TRAOTORS LIMITED 
(ACQUISITION AND TRANSFER 
OF UNDERTAKINGS) AMEND. 
MENT AOT, 1980 
[Act No. 50 of 1980]* 
{8rd December, 1980] 

An Act to amend the Hindustan Tractors 

Limited (Acquisition and Transfer of 

Undertakings) Act, 1978. 

Be it enacted by Parliament in the Thirty- 
first Year of the Republis of India as follows:— 


4. Short title.—Thig Act may be called 
THE HINDUSTAN TRACTORS LIMITED 
(ACQUISITION AND TRANSFER OF 


[*] Received the assent of the President on 
3-12-1980 Act published n Gaz. of India 
4.12-1980 Part Il-5. Ext., p 

For Statement of Objects and Reasons, re Gaz, 
z oa 11-6-1950. Part II-S, 2, Ert., 
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UNDERTAKINGS) 
19 


+ 


AMENDMENT . AOT, 


2. Amendment of section 5. — In sec. 
tion 5 of the Hindustan Tractors Limited 
(Acquisition and Transfer of Undertakings) 
Act, 1978 (hereinafter referred to as the 
principal Aot), in gub-sdotion (2), in alange (b), 
the following shall be, and shall be deemed 
always to have been, inserted at the end: 
namely:— 

“but exaluding loans savanced: on or 
_ after such date, by a bank to the Oompany to 


the extent auch loans have been otiliged by | 


the Company for thé re-payment of, or the 


payment of interest on, secured loang advanc. ` 
ed to the Company by a bank at any time 


before such date.” 


3. Amendment of the Schedule.—In the 
- Schednle to the principal Act, in Category III, 
after the words '‘Secured loans’, the follow. 
ing. ghall be, and shall be deemed always to 
nave been, inserted, namely:— 

', including loans advanced, on or after 
the date of taking over, by a bank to the 
Company to the extent such loans have been 
utilised by the Company for the re-payment 
of or the payment of intereat on, sacured 
loans advanced to the Company by a bank at 
any time before the date of taking over.” 





THE MIOA. MINES LABOUR WELFARE 
- FUND (AMENDMENT) AOT, 1980 
[Act No. 51 of 1980]* 

_ [8rd December, 1980] 
An Act farther to amend the Mica Mines 
Labour Welfare Fund Act, 1946. 
Be it enacted by Parliament in the Thirty. 


first Year of the Republic of India as fol. 
lows !— 


4. Short title.— This Act may .be called 


THR MIOA MINES LABOUR WELFARE 


“FUND (AMENDMENT) AOT, 1980. 


4, Amendment. of section 8., — In geo- 
tion 6 of the Mica Mines Labour Welfare 
Fond. Act, 1946, aftar sub-section (2), the 
following gub-section ‘shall be inserted, 
namely :— 

(3) Every rule made by the Central Gov. 
ernment under this Act shall be laid, a3 soon 
ag may be after it is made, before each House 
of Parliament, while it ig in session, for a 
total period of thirty days which may ba 
comprised in one session or in two or more 

[*] Received the -assent of the President on 


8.12.1980, Act Publishtd.in Gaz,of India, 
4.121980, Part II-S. 1, Ext., P. 50L, 


For pg deeb of Objects and Reasons, see Gaz, 
of a 26-3-1980, Part II-S. 2, Ext., 
p. 


The Sree Ohitra Tirunal Institute for Medical ete. Aot, 1980 
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successive sessions, and if, before ‘the expiry 
of the session immediately following the geg- 
gion or the successive sessions aforesaid, both 
Houess agree in making “any modification in 
the role or both Houses agres that the rule 
should not be made, the rule shall thereafter 
have effect only in such modified form or be 
of no effect, as the case may be, B0, however: 
that any such modification or annulment shall 
be without prejudice to the validity of any- 
thing previously done under that- rule.” 

THE SREE OHITRA TIRUNAL INSTI. 
TUTE FOR MEDIOAL SCIENOES 
_AND TECHNOLOGY, TRIVAN- 

DRUM, AOT, 1980. 
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HE SREE GHETEA TIRUNAL INSTITUTE 
BOR MEDIOAL SOLENOES AND 
TECHNOLOGY, TRIVANDRUM, 

AOT, 1980 
(Act No. 52 ‘of 1980)* 

{3rd December, 1980] 
“in Agi ta doolare the Sree Chitra Tirunal 
Modlasl Gontro Sosisty for Advanced Stu. 
diga' fa Specialities. Trivandrum, in the 
:‘Biata of Kerala, to be an institution of 
mational importance and to provide for ita 
= and matters Connected there. 


Ba it anasted by Parliament in the Thirty« 
first Year at tha Republic ot India ag 
Gollo 

i, Sort ¢itle and commencement. — 
{1} This Aot may bo called THE SREE 


OHTTRA FTIRUNAL INSTITUTE FOR 


‘MEDIOAL SOIENOES AND TROHNOLOGY, 
MRIVANDERUM, AOT, 1980. 


(3) Et ghall como into foroa on such date ag 


dho Contrai Government may, by notification ~ 


dn tha Official Gazatte, appoint 


Q. Dackaration of the Sres Chitra Tiru. 


mal Medical Gantre Society for Advanced 
‘Studies ia Specialities, frivandrum, as an 
Institatica of national importanca. — 
"Whereag ths obiecta of the Sres Ohitra Tiru. 
Maal Medical Centro Sosisty for Advanced 
‘Studies in Specialities, Trivandrum, in the 
State of Korala, ara such ag to make the 
instifution ons of nations! importance, itis 
hhersby declared that the institation, known 
aq tha Sree Ohitra Tirnnal Medical Centro 
Bosisty fer Advanced Siudiog in Specialities, 
Trivandrum, ig an institution of national 
d mportanca. i 

3. Definitions. — In this Ach unless the 
Sontext other wise requires, — 

(a) ““Obaicmean” means the Chairman of 
dhe Governing Body; 


(b} ‘‘Direetor” means the Director of the 
dnstitate 


[*] Received the assent of the President on 


$-L2-1930, Act published in Gaz, of India; 
4-12-1930, Part IL-S. 1. Ext., p. 563, 

For Statemont of ray ine aud Reasons, see Gaz, 
of Tadia; 11.8. 930, Part II-S, 2, Ext;. 
po. 386, Pe 
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(o) "Fand” meang the Fand of the Inati- 
gute referred to in section 16; 


` (d) “Governing Body” means the Govern- 
ing Body of the Institute; — 

(e) “Institute” means the institution known 
ag the Sree Ohiira Tirunal Institute tor 


' Medical Sciences and Teohnology, Trivan- 


drum, incorporated under thig Act; 


(t) ‘‘member” means a member of the 
Institute; 


(g) ‘'President” means the President of the 
Inatitute; - 


(h) “regulation” means a cecdiaitnn made 
by the Institute; 

(i) “rule” meang a rule made by the Oams 
tral Government. 

- A. Incorporation of Institute. — The 
Sres Chitra-Tirunal Medical Centre Society for 
Advanced Stndies in Specialities, Trivandrum, 
ig hereby constituted a body corporate by the 
name of Sree Ohitra Tirunal Institute for 
Medical Sciences and Technology, Trivan. - 
drum, and as such body corporate, it sball 
have perpetual succession and & common seal 
with power, subjeot to the provisions of this 
Act, to acquire, hold and dispose of property 
and to contract, and shall, by that name, gue 
and be sued. 

§. Composition of Institute. — The In. 
atitute shall consist of the following members, 


‘namely :— 


(a) the Vice-Chancellor of the Kerala Uni. 
versity sx officio; 

(b) the Direotor-General of Health Services 
Government of India. ex officio; 

(o) the Direotor, ex oficio; 


(d) four members to ba nominsted by tha 
Central Government to represent respectively 
the Departments or, as the case may ba, 
Ministries of that Government deeling with 
Bcience and Technology, Health, Finance and 
Eid acation t 


(a) two members to be nominated by the 
Government of the State of Kerala to repre- 
gent respectively the Departments or, as the 
cage.may be, Ministries of that Government 
dealing with Planning, Science- and Techno- 
logy, and Health : 

(f) three scientists of whom two shall be 
medical scientists and one shall ba a social 
gdientist, to be nominated by the Central 
Government in the manner presoribed by 
rulos; 

(a) three soisntista representing engineering 
and technology to be nominsted.by the Oen- 
tral Government in the manner prescribed 
by rules; 

(h) the Head of the Biomedioal Technology 
Wing of the Institute, ev offtoto; 
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. (i) three representatives of the medical 
faculties of the Indian Universities to be 


nominated by the Central Government in the 


manner prescribed by ruleg; and 

(j) three members of Parliament of whom 
two shall be elected from among themselves 
by the members of the House of the People 
and one from among themselyes by the mem- 
bers of the Council of States. 

6. Term of office of and vacancies 
among members. — (1) Save as otherwise 
provided in this section, the term of office of 
a member shall be five years from the date 
of hig nomination or election. 


(2) The term of office of a member elected 


under clauge (i) of section 5 shall come to an 
end as soon as he ceases to be a member 
of the House from which he was elected. 

(3) The term of ofica of an ew» officio 
member shall continue so long as he holde 
the office by virtue of which he is sucha 
member, 


(4) The term of office of a member nomi- 
nated or eleoted to fill a cagual vacancy shall 
continue for the remainder of the term of the 
member in whose place he is nominated or 
elected. 


(5) An outgoing member other than a 
member elected under clause (j) of section 5 
Shall, unless the Oentral Government other. 
wise directs, continue in office until another 
person is nominated as a member in his place. 

(6) An outgoing member shall be eligible 
for re-nomination or re-election. 


(7) A member may resign his office by 
writing under his hand addressed to the 
Oentral Government bat he shall continue in 
office until his resignation is accepted by that 
Government. 

(8) The manner of filling vacancies among 
members shall be such as may be prescribed 
by rules, 

7. President of Institute, — (1) There 
ghall be a Progident of the Institute who shall 
be nominated by the Oentral Government 
from among ‘the members other than the 
Director. 

(2) The President shall exercise such 
powers and discharge such functions sg are 
laid down in this Act or as may be preseribed 
by ruleg or regulations. 

8, Allowancses of President and mem. 
bers. — The President and other members 
ghall receive such allowances, if any, from the 
Ingtitute as may be prescribed by rules. 

9, Meotings of Institute. — The Institute 
- Bhall hold its first meeting at such time and 
place as may be appointed by the Central 
Government and shall observe such rules of 
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procedure in regard to the transaction of 
business at the firet mesting ag mey be mii- 
down by that Government; and thessaties the 
Institute shell meet at such time end glaces- 
and observe such rules of proceduro hp segted> 
to the transaction of business at ke maitego 


-ag may be prescribed by regnlationa  -~—~ 


40. Governing Body and other ezzmmit. 
tees of Institute. — (t) There shat} be e 
governing Body of the institute which shs¥ ber 
constituted by the Institute in omai- mratap 
a8 may be presoribed by regulations: T 

Provided that the numbez of perme whe 
ara not members of the Institués 2A mi 
exceed one-third of the total reevabarshig ə 
Governing Body. 

(2) Tho Governing Body shabi be tis Mxs.. 
cutive Committees of the Instituts and shal? 
exercise such powera and dischargs ensk 
functions ag the Institute may, by regitstiosp 
made in this behalf, confer oz Impees wy ih 


(3) The President shell be tho €seiz7xaan- 
of the Governing Body and as Gisizermarm 
thereof shall exercise such powsra amd Tis- 
charge such functions as may be by p 
by regulations. 


(4) The procedure to be foHows3 2 thee 
exercise of its powers and discharge of ites 
functions by the Governing Boy, and moe 
term of office of, and the manner af Minm 
vacancies among, the mombers of tha Govenms 
ing Body shall be such as may be promieni 
by regulations, 

(5) Subject to such control and rerin 
as may be prescribed by rukes. the Iuctiindp 
may constitute as many standing comcaittesp 
and.as many ad kos commitiess as  éhinks 
fit for exercising any power oz Glerhergiasp 
any function of the Institute om foo keguizdng, 
into, or,reporting or advising upon ay mesier 
which the Institute may refer to them, 

(8) The Chairman and memberp <3 tao 
Governing Body and Ohairman sad members 
of a standing committee or an ad Aes anni. 
tee shall receive such allowancen, Yi aay, Bp 
may be prescribed by regulations 

44. Staff of Institute.—(b) Theys mai be 
a chief executive officer of the Insis yan 
shall ba designated as the Direm a! ihe 
Institute and shall, subject to such raise am 
may be made in thig behalf, be a bm 
the Institute: 

Provided that the first Director of the. 
Instituto shall be appointed by bea Cea 
Government. ate 

(2) The Director shalt act aa iho Bizrinip 
to the Institute ss well as- the Governing. 


Body. 
; (3) The Director shall exeraiaa ama poweee 
and diacharge euch functions as may Be punt 


ome 


1981. 


oribed by regulations or as may be delegated 
to him by the Institute or the President or by 


- the Governing Body or the Ohairman. 


i 


(4) Subject to such rules as may be made 
in this behalf, the Institute may appoint such 
number of other officers and employees as may 

necessary for the exercise of its powers 
and discharge of its functions and may deter- 
mine the designations and grades of puch other 
officers and employees. 


(5) Subject to such rules as may be made 
in thia behalf, the Director and other officers 


and employees of the Institute shail be en-. 


titled to such galary and allowances and shall 
be governed by such conditions of - service 
In respect of leave, pension, gratuity, provi- 
dent fund and other matters as may be pre- 
scribed by regulations made in this behalf. 

12, Objects of Institute.— The objects of 
the Institute shall be— 

(a) to promote biomedical engineering and 
technology; 

(b) to provide and demonstrate high stan- 
dards -of patient care in advanced medical 
specialities; and 

(o) to develop post-graduate training pro- 
grammes of the highest quality in advanced 
medical specialities and biomedical engineer- 
ing and technology ® 
- 48. Funotions of Institute.— With a view 
to the promotion of the objects apecified in 
section 12, the Institute may,— 


(a) provide for post-graduate teaching in 
the goience of modern medicine and other 
allied sciences, including physical and biologi. 
cal sciences; 


(b) provide facilities for research in the 
various branches of such sciences; 

(o) conduct experiments in integrated 
methods of post. graduate "medical and techno. 
logical education in order to arrive at satis. 
factory standards of such education; 

. (d) prescribe courseg and curricula for post. 
graduate studies; 

(e) provide for post-graduate teaching and 
training in biomedical solences and techno. 


(f) notwithstanding anything contained in 
any other law for the time being in force, 
establish and maintain— 

(ij one ox more well equipped hospitals, 
and 

(ii) one or more centres for research and 
development in biomedical technology; 


(g) hold examinations and grant such 
degrees, diplomas and other academic dis. 
tinctiong and titles in post-graduate medical 
education and biomedical technology as may 
be laid down in the regulations; 
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(h) institute and- appoint persons to pro- 
rəaderships, lecturerships an® 
posta of any description in accordance with 
the regulations; 

{i) receive grants from the e ERE 
and gifts, donations, benefactions, bequests and 
transfers of properties, both movable and im- 
movable, from donors, benefactors, testatore 
or transferors, as the oase may be; 

` (j) deal with any property belonging to, or- 
vested in, the Institute in any manner which 
is considered necessary for promoting the 
objects specified in section 13; 
(k) demand and receive such fees and other 


charged as may be prescribed by regulations; . 
and 


(1) do all other acts and things ag may be 
necessary to further the objects specified in 
section 12, 

44. Vesting of property.— All properties 
which had vested in the Sree Ohitra Ticunal 
Medical Centre Society for Advanced Studies 
in Specialities, Trivandram, immediately 
before the commencement of this Act, shall, 


on and from such commencement, vest in the: 
- Ingtitute. 


45, Payment to Institute. — The Central 
Government may, after due appropriation 
made by Parliament by law in this behalf, 
pay to the Institute in each financial year 
such sume of money and in euch manner ap 
may be considered necessary by that Govern- 
ment for the exercise of its powers and dis- 
charge of its functiona under this Act. 


46. Fund of Inetitute.—(1) The Instituta 
shall maintain a Fund to which ghall be ore. 
dited— 

(a) all moneys od by the Centrat 
Government and the Government of Kerala; 

(b) all fees and other- charges received by 
tha Institute; 


(o) sll moneys received by the Institute by 
way of grants, gifts, donations, benefactiona, 
bequests or transfers; and ` 

(a) all moneys received by the Institute 
in any other manner or from any other 
source, 

(2) All moneys credited to the Fund shali 
be deposited in suoh banks or invested in 
such manner as the Institute may, with the 
approval of the Central Government, decide. 

(3) The Fond shall be applied towarde 
meeting the expenses of the Institute includ. 
ing expenses incurred in the exercise of its 
powers and discharge of its functions under 
section 13, 

47. Budget of Institute. — The Institute 
shall prepare, in such form and at such time 
every year; ag may be prescribed by rules, 
a budget in respect of the financial year next 
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vanguing showing the estimated receipts and 
„expenditure of the Institute and shall for. 
“ward to the Osentral Government such num- 
ber of copies thereof as may be prescribed 
iby rules. 

48. Accounts and adie: — (1) The Inati- 
.4ute shall maintain proper accounts and other 
irelevant records and prepare an annual stete. 
‘ment of accounts including the balance-sheet 
-ån guch form as the Central Government may, 
‘by cules, presoribe, and in accordance with 
rguch general directions as may be igsued by 
‘that Government, in consultation with the 
‘Comptroller and Auditor-General of India. 

(2) The accounts of the Institute shali be 

audited by the Comptroller and Auditor. 
General of India and any expenditure incur. 
‘zed by him in connection with such audit 
‘shall be payable by the Institute to the Com. 
«ptrollar and Auditor-General of India. 

(3) The Comptroller and Auditor.General 
„of India and any person appointed by him in 
-connection with the audit of the accounts of 
‘the Institute shall haye the sarhe rights, 


privileges and authority in connection with - 


such audit as the Oomptroller and Auditor- 
‘General of India has in connection with the 
vaudit of the Government accounts and, in 
_ articular, shall have the right to demand the 
production of books, sccounts, connected 
‘vouchers and other documents and papers and 
$o inspect the offices of the Institute as well 
9 Of the institutions established and maintain- 
-ed by it. 

(4) The accounts of the Institute as certi. 
fied by the Comptroller and Auditor.General 
<t India or any other person appointed by him 
dn this behalf together with the audit report 
thereon shall ba forwarded annually to the 
<Oentral ' Government and that Government 
-ahall cange the sama to be laid before both 
Houses of Parliament. 

19. Annual report.—The Institute shall 
-prepate for every year & report of its activi. 
‘Sieg during that year and submit the report to 
‘the Oentral Government in such form and on 
«or before such date as may be prescribed by 
rules snd a copy of the report shall be laid, 
as soon as may be after if is received, before 
“both Housea of Parliament. 

20. Pension and provident funds. — (1) 
“The Institute shall constitute for the benefit 
„of its officers, teachers and other employees 
in such manner and subject to such conditions 
ras may be, prescribed by regulations, such 
Le and provident funds as it may deem 


(2) Where any auch pension or provident 
fund has been constituted, the Central Govern- 
ment may declare that the provisions of the 
Provident Funds Act, 1925, shall apply to 
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auch fund as if it were & Government Pro. 
vident Fand. 

21. Authentication of orders and instru- 
mants of Institute. — All orders and deal. 
sions of the Institute ghall be authenticated by 
the signature of the President or any other 
member- authorised by the Institute in thig 
behalf, and all other instruments shall be 
authenticated by the signature of the Director 
or any other officer of the Institute authorised 
in like manner in this behalf. : 


99. Acts and procaedings not to ba invali- 
dated by wacancies, etc. — No act done or. 


proceeding taken by the Institute, Governing 


Body or any standing or ad hoc committee 
under this Act shall be questioned on the 
ground merely of the existence of any vacancy 
in, or defect in the constitution of the Insti- 
tute, Governing Body or guch standing or 
ad hoo commitiece. 

98. Grant of medical degrees, diplomas, 
eto. by Institute. — Notwithstanding any- 
thing contained in any other law for the time 
being in force, the Institute shall have power 
to grant medical degrees, diplomas and other 
oo distinotions and titles under thia 

Gb. 


9%. Recognition of medical qualifica. 
tions granted by Institute. —— Notwith. 
standing anything contained in the Indian 
Medical Council Aot, 1956, the medical 
degrees and diplomas granted by the Institute 
under this Act shall ba recognised medical 
qualifications for the purposes of that Act and 
shall be deamed to be included in the Firat 
Schedule to that Act. 

96, Control by Central Gavarimant: — 
The Inatitate shall carry out such directions 
as may ba issued to it-from time to time by 
the Central Government for the efficient 
administration of this Act. 

96. Disputes between Institute and 
Sentral Government. — If in, or in connec- 


+ tion with, the exercise of ita powers and dis. 


charge of its functiona by the Institute under. 
this Act, any dispute arises between the insti- 
tute and the Osntral Government, the decision 
of the Oentral Government on. sugh dispute 
ghall be final. 

27. Returns and information. — The 
Institute shall furnish to tha Central Govern. 
ment such reports, returns and other infor. 
mation as that Government may reguire from 
time to time. 

28, Transfer of services of existing em- 
ployees. — Subject to the provisions of thig 
Aot, every person who was employed in the 
Sree Chitra Tirunal Medical Centre Society 
for Advanced Studies in Specialities, Trivan- 
drum, immediately before the commencement 
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caf this Aot shall, on and from auch commence. 

ment, become an employee of the Institute 
-and shall bold his office or service therein by 
rhe same tenure, at the same remuneration 
and upon the game terms and conditions and 
~with the game rights and privilegs as to leave, 
pension, gratuity, provident fund and other 
matters as he would have held the same on 
‘the date of commencement of this Act if thig 
Act had not been passed, and shall continue 
‘to do so unlegs and until hie employment is 
terminated or antil suoh tenure. remuneration 
-and terms and conditions are duly altered by 
'zegulations : 

Provided that the tenure, remuneration and 
‘terms and conditions of services of any such 
person shall not ba altered to his disadvan. 
tage without the previous approval of the 
Osntral Government. 


29. Continuance of facilities at Insti- 
tute, — The Institute shall continue to pro- 
vide facilities to the Government and people 
-of the State of Kerala and the Osntral Govern. 
ment and such facilities shall not, in any 
respect, be lesa favourable to the eaid Govern. 
‘ments and, people than what were being pro- 
vided to them before the commencement of 
this Act and shall be mada available for such 


“period and upon such terms and conditions. 
including those relating to any contributions 


0o be made for the provision of such facilities) 
as may be agreed upon between the Inatitate, 


the Government of the State of Kerala and 


the Central Government. 


30. Power to ramove difficulties. — If 
any difficulty arises in giving effect to the 
provisions of this Aot, the Central Govern. 
‘ment may, within a period of three years 
rom the commencemont of this Act, by order 
published in the Official Gazette, make such 
provisions or give such directiona not incon. 
sistent with the provisions of this Act, ag 
appears to it to be necessary or expedient for 
removing the difficulty. 


31. Power to make rules. — (1) The 

- Central Government, after consultation with 

the Institute, may: by notification in the 

Official Gazette, make rules to carry ont the 
purposes of this Act : i 

Provided that consultation with the Insti- 
ate ghall not be necessary on the first occa. 
sion of the making of rules under this section, 
‘bnt the Central Government shall take into 
consideration any suggestions whioh the Insti- 
tute may make in relation to the amendment 
of such cules after they are made. 

(2) In partioular and without prejudice to 
the generality of the foregoing power, such 
ules may provide for all or any of the follow. 
dng matters, namely :— 
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(a) the mannar of nomination of members 
under clanses (f), (g) and (i) of section 5; 

(b) the manner of filling vacancies among 
membera under section 6; 

(o) the powers and functions to be exer- 
Gised and discharged by the President under 
sub-section (2) of section 7; 

(a) the allowances, if any, to be paid to the 
President and other members under section -8; 


(e) the control and restrictions in relation 
to the constitution of standing and ad hos 
committees under sub-section (5) of section 10; 


(t) the appointment of the Director under 
gnb.gsection (1) of section 11; 

(g) the number of officers and employees 
that may be appointed by the Institute and 
the manner of auch appointment under sub- 
section (4) of section 11; 


(h) the salaries and allowances to be paid 
to the Director and other officers and em. 
ployees of the Institutes under sub-section (5) 
of section 11} 

(i) the form in which and the time at 
which, the budget shall be prepared by the 
Institute and the number of copies thereof to 
be forwarded to the Oentral Government 
under section 17; 
` (j) the form in which an annual statement 
of accounts including the balance-sheat shall 
be prepared by the Institute under gub- 
section (1) of section 18; 


(k) the form in which and the date before 
which, the report of the activities of the Insti- 
tate shall be submitted to the Central Govern. 
ment under section 19; 

(1) the form and manner in which reporta, 
returns end other information are fo ba 
furnished by the Institute to the Central 
Government under section 97; 

(m) any othe matter which hag to be or 
may be prescribed by rules. 


_ 82. Power to make regulations. — (1) 
The Institute may, with the previous approval 
of the Central Government, make regulations 
consistent with thig Act and the rules made 
thereunder to carry out the purposes of thig 
Ast, and without prejudices to the generality 
of this power, such regulations may provide 
for — 

(a) the powers and funotion to be exeralsed 
and discharged by the President under sub. 
section (2) of geation T; 

(b) the summoning and holding of meetings, 
other than the first meeting, of the Institute 
under gection 9, the time and place where 
guch meetings are to be held, tha conduct of 
buainess a¢ such mestings and the number of 
memberg necessary to form a quorum; 


re r eaae: 
maae ey le 
her 


80 [Act 63] 


(c) the manner of constituting the Govern- 
Ing Body and standing and ad hoc committees 
under section 10 the term of office of, and 
the manner of filling vacancies among. the 
members of the Governing Body and standing 
and ad hoo committees; 

(d) the powers and functiona to be exer. 

cised and discharged by the Governing Body 
and the Obatrman under gub-sections (2) and 
(3) of section 10; 

(e) the allowances, if any, to be paid to the 
Obairman and the members of the Governing 
Body and of standing and ad hoc committees 
under sub-section (6) of section 10; 

(i) the procedure to be followed by the 
Governing Body and standing and ad hos 
committees in the conduct of their business, 
exercise of thelr powers and discharge of 
their functions under section 10; 

(g) the powers and functions to be exer. 
Cised and discharged by the Director under 
gub.section (3) of section 11; 

(h) the tenure of office, salaries and allow- 
ances and other conditions of service of the 
Director and other officers and employees of 
the Institute including teachers appointed by 
the Institute under sub-section (5) of sec- 
tion 11; 

(i) the management of tha properties of 
the Institute under section 13; 

(i) the degrees, diplomas and other academic 
distinctions and titles which may be granted 
by the Institute under clause (g) of section 13; 

(k) tha professorships, readerships, lecturer. 
ships and other posta which may be instituted 
and persons who may be appointed to such 
profosserships, readerships, lecturerships and 
other posts under clause (h) of aeotion 13; 

(1) the fees and other charges which may 
be demanded and received by the Institute 
under alause (k) of section 13; 

(m) the manner in which, and the condi. 
tions subject to which, pension and provident 
fonds may be constituted: for the benefit of 
officers, teachers and other employees of the 
Institute under sub-section (1) of 8. 20; 

(n) matters relating to tenure of office, 
remuneration and terms and conditions of 
service of the persons referred to in section 28; 

(0) any other matter for which under this 
Act provisions may be made by regulations. 

(2) Notwithstanding anything contained in 
gub.gection (1), the first regulations under thig 
Act shall be made by the Oentral Govern. 
ment: and any regulations so made may be 
altered or rescinded by the Institute in exer- 
cise of its power under gub-section (1). 

88. Rules and regulations to be laid 
before Parliament.— Every rule and every 
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regulation made under this Act shall be laid 
aa soon as may be, after it is made, before 
each House of Parllament, while it is im 
session, for a total period of thirty days whic 
may be comprised in one session or in two or 
more successive sessions, and if, before the 
expiry of the session immediately following 
the segsion or the successive sessions afore. 
sald, both Houses agree In making any modi- 
fication in the rule or regulation or both 
Houses agree that the rule or regulation 
sheuld not be made, the rule or regulation 
shall thereafter have effect only in such modi. 
fied form or be of no effect as the cage may 
be; so, however. that any such modification 
or annulment shall be without prejudice to 


_ the validity of anything previously done under 


that rule or regulation. 


THE TERRITORIAL ARMY (AMEND- 
MENT) AOT, 1980 
[AOT No. 53 of 1980]* 
[9th December, 1980] 


An Act further to amend the Territorial Army 
Act, 1948. 


Be it enacted by Parliament in the Thirty. 
first Year of the Republic of India ag fol: 
lows : — 


4. Short title. — This Act may be called 
THE TERRITORIAL ARMY (AMENDMENT) 
AOT, 1980. 


9. Amendment of section 14.~—In saction 
14 of the Territorial Army Act, 1948, after 
sub-section (2), the following sub-section shall 
be inserted, namely :— 


‘'(3) Every rule made under this section 
shall be laid, as soon as may be, altar itip 
made, before each House of Parliament, 
while it is in session, for a total period of 
thirty days which may be comprised in one 
session or in two or More successive geg. 
gions: and if, before the expiry of the session: 
immediately following the session or the guc- 
cegsiva sessions sforegaid, both Houses agree: 
in making any modification in the rale or both 
Houses agree that the rule should not be made, 
the rule shall thereafter ‘have effect only in 
such modified form or be of no effeat as the 
cage msy be; so, however. that any such modi. 
fication or annulment shall be without pre- 
judice to the validity of anything previoualp 
done under that rule.” 


[¥] Received the assent of the President om 
9.12.1980 Act pubished in Gaz, of India 
9-12-1980. Part III.S. I, Ext, P. ‘B75, For 
Statement of Objects and eee see Gaz, 
ot indie 25.7-198 0—Part II-S, a Ext. 
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THE HOTEL-REOHIPTS TAX ACT, 1980 
(Act No. 54 of 1980)* 
[9th December, 1980.] 
An Act to impose `a special tax on gross re- 
ceipts of certain hotels. 

Ba it enacted by Parliament in the Thirty. 
first Year of the Republic:of India as fol- 
lows i 

4, Short title and extent.—(1) This Act 
may be oslled TAM HOTHL.RECHKIPTS 
TAX ACT, 1980. . 

(2) It extends to the whole of India. 

9. Definitions. -~ In this Aot, unless the 
context otherwise requiresi— 

(1) '"aggeasce” meang a person by whom 
hotel-receipts tax or any other sum of money 
is payable under this Act and includes — 

(a) every person in respect of whom any 
proceeding under this Act has been taken for 
the agsesament of his chargeable receipts or 
of the amount of refund due to him or of the 
chargeable receipta of any other person in 
respect of which he is assessable or ‘of tha 
amount of refund due to such other person; 


(b) every person who is deemed to be an 
eta in default under any provision of this 

t; 

(2) “assessment” includes reassessment; 

(3) “assessment year” moans tha period of 
twelve montha commencing on the lst day of 
April every year; 

(4) Board” means the Central Board of 
Direct Taxes constituted under the Osntral 
Boards of Revenue Act, 1963; 


(5) ''shargeabla receipts” means the total 
amount of all chargea referred to in section 6, 
computed in the manner laid down in aac. 7; 

(6) “hotel” includes a building or part of a 
building where residential accommodation is, 
by way of business, provided for & monetary 
consideration; 

(7) 'hotel.raceipta tax” or ‘'tax” means the 
tax chargeable under the provisions of this 


(8) 'Income.tax Act” means the Income. 
tax Act, 1961; 


(9) “prescribed” means prescribed by rules 
made under this Act; "3 


(10) “room chargea” means the charges for 
a unit of residential accommodation ina hotel 
and inoludes the charges ftor — 

(a) furniture, air-conditioner, refrigerator, 
radio, music, telephone, television, and 


[*] Received the assent of the President on 
9.12.1980. Act Published in Gaz. of India; 
9.12-1980, Part II.S, l, Ext., P, 577. 

For Statement of Objects and Reasons, see Gaz. 
a ae 12-8-1980, Part II-S, 2, Ert., 
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(b) such othor services ag are normally in. 
eluded by a hotel in room rent, 
but does not include charges for food, drink 
and any services other than those peterted to 
in sub-clauses (a) (b); 

(11) all other words and expressiona used 
herein but not defined and defined in the 
Income.tax Act shall have meanings respec- 
tively assigned to them in that Act. 

8. Application of the Act.—( 1) Subject 
to the provisions of sub-section (2) and sob. 
gection (3), this Act shall apply in relation to 
every hotel wherein the room charges for 
residential accommodation provided to any psr- 
son at any time during the pravious year are 
sevonty- five . rupees or more per day per 
individual. 

Explanation. — Where the room charges 
are payable otherwise than on daily basis or 
per individual, then the room charges shall 
be computed ag for a day and per individual 
based on the period of occupation of the resi. 
dential accommodation for which the charges 
are payable and the number of individuals 
ordinarily permitted to.occupy such socom. 
modation according to the rules and gustom 
of the hotel. 

(2) Where a composite charge is payable in 
respect of residential accommodation and 
food, the room charges included therein shall 
be determined in the prescribed manner. 

(3) Where— 

(i) & composite charge is payable in A 
of residental accommodation, food, drink and 
other services, or any of them, and the case 
ig not covered by the provisions of sub.sec- 
tion (2), or 

(ii) it appears to the Income.tax Officer 
that the charges for residential acoommoda. 
food, drink or other services are so 
arranged that the room charges are under. 
ptated and the other charges are overstated. 
the Income-tax Officer shall, for the purposes 
of sub-section (1), determine the room char. 
gês on such reasonabla basis adhe may deem 
fit. 

4, Tax Authorities, — (1) Every Director 
of Inspection, Commissioner of Income-tax, 
‘Oommigsioner of Income-tax (Appeals), Ins. 
pecting Assistant Commissioner of Income.iax, 
Income-tax Officer and Inspector of Income. 
tax shall have the like powers and perform 
the like functions under this Act as he hag 
and performs under the Income.tax Act, and 
for the exercise of his powers and the perform. 
ance of his functions, hig jurisdiction under 
thia Act shall be the same as he hag under the 
Income-tax Act. 

' (2) All officers and persons employed in the 
execution of this Act shall observe and follow 
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the orders, instructions and directions of the 
Board : 


Provided that no ail orders, instrndtions 
or directions shall be issued ` 

(a) so as to require any tax authority to 
make a particular assessment or to dispose of 
a particular cage in a particular manner; or ` 


(b) go as to interfere with the discretion of 
the Commissioner (Appeals) in the exarcige of 
his appellate functions. 


(3) Every Income-tax Offer employed im 
the execution of this Act shall.obgerye anè 
follow. the orders, instructions and directions 
lesued for his guidance by the Director of 
Inspection or by tha Commissioner or by the: 
Inapecting Assistant Oommisaioner within 
jurisdiction he-porforma his functions. 


5. Charge of tax. —(1) Subject to the 
provisions of this Act, there shall be charged 
on every person carrying onthe business of 
a hotel in relation to which this -Act applies, 
for every assessment year commencing on or 
after the lat day of April, 1981, a tax in. 
respect of his chargeable receipts of the pre- 
vious year at the rate of fifteen per cent. of 
puch redeipts : 

Provided that where such chargeable ra. 
ceipta include any charges received in foreign. 
exchangs, then, the tax payable by the ag. 
gessee shall be reduoed by an amount. equal 
to five per cent. of the charges (exclusive of 
the amounts payable by way of sales tax, en- 

ertainmont tex, tax on luxuries or tax under 
thia Act) so received in foreign exchange. 


Ezplanation. — For the purposes of this 
sub-section, — 

(a) charges received in Indian ourrency ob- 
tained by conversion of foreign exchange inte 
Indian currency shall, in such cases and im 
puch circumstances as may be prescribed, be 
deemed to have been received in foreign ox. 
change; and 

(b) “foreign exchange” and "Indian our.. 
rency” shall have the meanings respectively 
assigned to themin clauses (h) and (k) of 
section 2 of the Foreign Exchange Regula. 
tion Act, 1973, 

(2) Where, under an arrangement made 
between & person carrying on the business of 
& hotel to which this Act applies and any 
other person having dlose connection with 
him, any food, drink or other services is or 
ara provided on the premises of such hoteP 
by the sssond.mentioned person and the In. 
come.tax Officer is of opinion thai such 
arrangement has been made with a view to 
avoiding or reducing the liability ander this 
Act by the first-mentioned person., then, 


(a) the second- mentioned person shall alae 
be deemed to bea person carrying on the 
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business of a hotel to which this Act applies; 


(b) hotel-receipta tax shall be charged on 
the second-mentioned person in respect of 
charges for food, drink or other services so 
provided by him ss if auch charges were the 
Chargeable receipts of the business of a 
hotel deamed to be carried on by him under 
clause (a), and all the provisions of this Act 
shall apply accordingly. - 

Erplanatson. — For the purposes of this 
eub.section,— 

(i) a close connection shall be deemed to 
exist between & person carrying on the busi- 
ness of a hotel and another person if, in rela. 
tion to the person carrying on the business of 
& hotel, such other person is & person referred 
toin clause (b) of sub-section (2) of sec. 
tion 40A of the Income-tax Aot; 

(ii) any food, drink or other services shall 
be deemed to have been provided on the pre. 
mises of a hotel if the same ia or are provided 
in the hotel or any placa appurtenant thereto 
and whera the hotel ia situate in a part of 
building, in any other part of the building. 


6. Scope of chargeable receipts. — (1) 
Subject to the provisions of this Aot, the 
chargeable receipts of any previous year of 
an agsegsee shall be thetotal amount of all 
charges, by whatever name called, received 
by, or accruing or arising to, the assesses in 
connestion with the provision of residential 
accommodation, food, drink and other services 
or any of them (including such charges from 
porsona not provided with such saccommoda. 
tion) in the course of carrying on the busi- 
ness of a hotel to which thig Act applies and 
shall also include avery smount collected by 
the asaessee by way of tax under this Act, 
gales tax, entertainment tax 
luxuries. f 

(2) For the removal of doubts, it ig hereby 
declared that where any such charges have 
been included inthe chargeable receipt of 
any previous year as charges accruing or 
arising to the agsessee during that previous 
year such charges ghall not be included in 
the chargeable reseipts of any subsequent 
previous year in which they are received by 
the asseasee. 

T, Computation of chargeable receipts.— 
(1) Subject to the provisions of sub-section (2), 
the following deductions shall be allowed in 
computing the chargeable receipts of any 
previous year— ; - 

(i) the amount of charges acoruing or 
arising in an earlier previous year which is 
established to have besome: a bad debt during 
the previous year : 

Provided that such charges have been 
taken into account in computing the chargeable 
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receipts of the assessee of any earlier previous 
year and the amount has been written off as 
irrecoverable in the accounts of the aesesses 
for the previous year during which it ie 
established to have become a bad debt; 


(ii) any amount payable by way of salem 
tax, entertainment tax or taxon luxuries im 
respect of any charges included in the charge.. 
able receipts of the previous year; 

(iii) the amount of tax chargeable under- 
this Act. 


Ezplanation.—For tha removal of doubta, 
itis hereby declared thatin computing the: 
chargeable receipts of a previous year, no 
deduction, other than the deductions specified 
in this sub-section, shall be allowed from the 
total amoant of charges received by, or ac. 
crning Or arising to, the assesses. —s 


(2) In computing the chargeable receiptm 
ofa previous year, the amount of charges. 
which is received by or which acocrnes or’ 
arises to the assesgee before the expiry of one 
month from the end of the month in which. 
this Aot comes into force shall not ba takom 
into account. 


8. Return of chargeable reoaipts. — (1) 
Every person, who, during the previous year. 
carried on the businegs of a hotel in relation: 
to which this Act applies or is assessable in. 
respect of the chargeable receipts of any 
other person onder this Act, shall furnish s. 
return of his chargeable receipia or the. 
chargeable receipts of such other person of: 
the previous year in the prescribed form and: 
verified in the progcrited manner and setting- 
forth such other particulars as may be pre. 
scribed, before the expiry of four months. 
from the end of the previous year in respect. 
of the business of the hotel or where there 
is more than one previous year in respect of 
such business, trom the end of the previong: 
year which expired last before the commende- 
ment of the assessment year, or before tha. 
30th day of June of the assessment year. 
whichever ig later : 

Provided that, on an applioation made in: 
this behalf, the Income-tax Officer may, in: 
hig discretion, extand the date for furnishing- 
the return, . 

(2) In the case of any person who, in the. 
Income-tax Officar’s opinion, is assessable. 
under this Act, whether in reapect of his own. 
chargeable receipts or in respect of the charge. 
able receipts of any other person, the Income- 
tax Officer may, before the end of the relevant. 
assesament year, issue-a notice to him and. 
serve the same upon him, requiring him to- 
farnish within thirty days from the data of- 
servica of the notice a return of his charge- 
able receipts or the chargeable receipts of” 
such other person of the previous year in the- 
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prescribed form and verified in the prescribed 
‘manner and setting forth such other parti- 
4ulars as may be prescribed : 

Provided that on an application made in 
‘his behalf, the Income-tax Officer may, in 
wis diseretion, extend the date for furnishing 
she return. 

(3) Any sssessee who hag not furnished a 
return within the time allowed under sub. 
‘ection (1) or aub-gection (2), or having 
furnished a return under sub-section (1) or 
sub-section (2), discovers any omission or 
wrong statement therein, mey furnieh & 
wetarn or a revised return, as the case may 
be, at any time before the assessment ig made. 

9, Self-assessment. —-(1) Where any hotel. 
moceipts tax is payable on the basis of any 
return required to ba furnished under gec- 
dion 8 or section 13, after taking into account 
the amount: of hotel.receivta tax, if any, al- 
weady paid under any provision of this Act, the 
@psessee shall be liable to pay such tax before 
furnishing the return and the return shall be 
accompanied by proof of payment of such tax. 

(2) After an assessment under section 10 


r section 11 hag been made, any amount paid. 


ander sub-section (1) shall be deemed to have 
boon paid towards such assessment. 

(3) If any assesses fails to pay the hotel- 
roceipts tax or any part thereof in accordance 
avith the provisions of sub-section (1), the In- 
.come-tax Officer may direct that a sum equal 
o two per cent. of such tax or part thereof, 
28 the oase may be, shall be recovered from 
chim by way of penalty for every month 
-during which the default continues : 

Provided that before levying any such 
‘penalty, the assessee shall be given & reagon- 
‘able opportunity of being heard. 


40. Assessment. —(1)_ For the purpose of 
making an sasessMent under this Aot, the 
‘Incoma.tax Officer may serve on any pereon 
~who has furnished a return under section 8 
or upon whom a notice hag been served under 
sSub.gection (2) of section 8 (whether a return 
‘thas been furnished or not) a notice requiring 
"him on a date therein to be specified, to pro- 
duce or cause to be produced such accounts or 
documents or other evidence as the Income-tax 
‘Officer may require for the purposes of this 
Act and may, from time to time, serve further 
motices requiring the production of such 
further accounts or documents or other evi. 
-dence as he may require. 

(2) The Income.tax Officer, after consider. 
4ng such accounts, documents or other evi. 
dence, if any, as he has obtained under sub. 
gection (1) and after taking into account any 
relevant material which he hag gathered, 
hall, by an order in writing, assess the 
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chargeable receipts and the amount of the 
hotel-receipta tax payable on the basis of such 
gasegsment, 

411. Best judgment assessment.—It — 


(a) any person fails to make the return. 
required by any notice given under sub.see. ` 
tion (2) of Section 8 and has not made a return 
or a revised return under sub-section (3) of 
that section, or l 

(b) any person having made a return, faila 
to comply with all the terms of a notice igsued 
under sub-section (1) of section 10, or 


(0) the Income-tax Officer is not satisfied 
about the correctness or the completeness of 
the accounts of the assesses, . 
the Income.iax Officer, after taking into 
account all relevant material which he has 
gathered, shall make the assessment of the 
chargeable receipts to the best of his jadg. 
ment and determine the sum payable by the 
aedessee or refundable.to the assesses on the- 
basis of auch assessment. 

12. Reopening of assessment at the 
instance of the assesses. — (1) Where an 
aggessee aasedsed under Section 11 makes an 
application to the Income.tax Officer, within 
one month from the date of service of.a notice 
of demand issued in consequence of the. 
assesament, for the cancellation of the sasess. 
ment on the ground— 

(i) that he was prevented by sufficient 
cause from making the return required under 
gub-seation (2) of section 8, or 

(ii) that he did not receive tha notice issued 
under sub-section (1) of section 10, or 

(iii) thet he had not a reasonable opportu- 
nity to comply, or was prevented by sufficlant 
cauge from complying, with the terms of the 
notice referred to in clause (ii), 
the Income-tax Officer shall, if satisfied about 
the existance of such ground, cancel the agsess- 
ment and proceed to make a fresh assessment 
in accordance with the provisions of s8 
tion 10 or section 11. 

(2) Every application made under sub. 
section (1) shall be disposed of within ninety 
days from the date of reseipt thereof by the 
Income-tax Officer : 


Provided that in computing the period of 
ninety days aforesaid, any delay in disposing 
of the application which ia attributable to the 
aasesgee shall be excluded, 

43. Recaipts escaping assessment.—Ii— 

(a) the Income-tax Officer has reason to 
believe that by resson of the omission or 
failure on the part of tha assesses to make a 
return under section 8 for any assessment 
year or to disclose fully and truly all mate- 
rial facta necessary for his agsesament for 
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any assessment year, chargeable receipts for 
that year have escaped assesament or have 
deen under.assessed or have been made the 
ssubjeat of excessive relief under this Act, or 


(b) notwithstanding that there has been no 
Omission or failure as mentioned in clauge (a) 
«on the part of the sasessee, the Income.tax 
‘Officer has, in consequence of information in 
‘his possession, reason to believe that charge- 
able receipts assessable for any assessment 
year have escaped assessment or have been 
‘ander.assessed or have been the subject of 
‘@xcessive relief under this Ach, 
he may, in cases falling under clausa (a) at 
any time, and in cases falling undor clause (b), 
ai any time within four years of the end of 
‘that assessment year, serve on the agseasee a 
motice containing all or any of the require. 
‘ments which may be inoluded in a notice 
ander section 8 and may proceed to sssesg or 
weassess the amount chargeable to hotel-re- 
æəipts tax, and the provisions of this Aot shall, 
‘20 far as may be apply, as if the notices were 
, &notice isgued under that section. 


14. Advance payment of hotel.receipts 
$ax.—(1) Hotel-recaipts tax shall be payable 
dn advance during the financial year in rea. 
pect of the chargeable receipts of the period 
which would be the previous year for the 
immediately following assessment year in 
‘accordance with the provisions of this section. 

(2) Hotel.receipta tax shall be payable in 
advance in two instalments on the following 
-dates daring the financial year, namely: — 

(i) the 15th day of September in respect of 
the chargeable receipts attributable to the 
‘first half of the previous year; and 

(ii) the 15th day of March in respect of the 
chargeable receipts attributable to the second 
thalf of the previous year: 

Provided that the hotel-receipts tax pay. 
able in advance during the financial year 
eOOmmentding on the 1st day of April, 1980 
‘Shall be payable in one sum on the 15th day 
of March, 1981. 

(3) Every agsessee shall, in each financial 
"year, on or before such of the dates on which 
-an instalment of hotel.receipts tax is payable 
‘in advance, send to the Income.tax Officer, an 
-estimates of the chargeable receipta attribut- 
‘able to the relevant part of the previous year 
-and the hotel.receipts tax payable in advance 
on guch chargeable receipts and aball pay 
-guch amount of hotel-receipts tax as accords 
with his estimate on or before the relevant 
.date specified in aub.seation (2) ; 

Provided that in respect of the hotel-re- 
@eipta tax payable in advance during the 
‘financial year commencing on the 1st day of 
‘April, 1380, the sssessee shall send to the 
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Income.tax Officer an estimate of the charge- 
able receipts attributable to the period which 
would be the previous year for the assessment 
year Commencing on the 1st day of April, 1981 
and the hotel.receipis tax payable in advance 
on such chargeable receipta and shall pay such 
amount of hotel-receipts tax as accords with 
his estimate on or before the 15th day of 
March, 1981. 

(4) Every estimate under this section shall 
be gent in the prescribed form and verified in 


the prescribed manner. 


(5) If any asseasee does not pay on or be- 
fore the specified date any instalment of hotel. 
receipts tax payable in advance, he shall be 
deemed to be an agseggee in default in respeot 
of such instalment. 


15. Penalty for failure to furnish re. 
turns, comply with notices, concealment 
of receipts, eto.—(1) If, in the course of any 
proceedings under this Act, the Income-tax 
Officer or the Oommissioner (Appeals) is 
satisfied that any person— | 

- (a) has, without reasonable cause, failed to- 
furnish the return of chargeable receipts 
which he was required to furnish under gub. 
section (1) of section 8 or by notice given 
under sub-section (2) of section 8 or section 13 
or has, without reasonable cause, failed to 
furnish it within the time allowed and man. 
ner required by sub-section (1) of section 8 or 
by such notice, as the cage may be, or 

(b) has, without reasonable cause, failed to 
comply with the notice under gub-section (1) 
of section 10, or 

(c) has concealed the particulars of his 


.chargesble receipts or furnished inaccurate 


particulars of such receipts, 
he-may direct that such person shall pay by 
way of penalty ,— - 
(i) in the cases referred to in clause (a), in 
addition to the hotel-receipts tax payable by 
him, a sum equal o two per cent. of the 
assessed tax for avery month during which 
the default continued, but not exceeding in 
the aggregate fifty per cent. of the assessed 
tax. 


Explanation. — In this clause, ‘assessed 
tax” means hotel-receipts tax chargeable 
under the provisions of this Act, as reduced 
by the sum, if any, paid in advance under 
section 14; : 

(ii) in the casos referred te in‘clause (b), in 
addition to the hotel-recelpts tax payable by 
him, a sum which shall not be legs than ten 
per Gent. but which shall not exceed fifty per 
cant. of the amount of the hotel-receipta tax 
which would have been avoided if the return 
made by him had been accepted as correct; 
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(iii) in the cases referred to in clause (0), 
in addition to the hotel-receipts tax payable 
by him; a sum which shall not be less than, 
but which shall not exceed twice, the amount 
of hotel-recsipts tax which wonld have been 
avoided if the return made by him had been 
accepted as correct } 


Provided that in a case falling under 
clause (c), the Income.tax Officer shall not 
impose any penalty without the previous sp- 
proval of the Inspecting Assistant Commis. 
pioner. l 

(2) On making an order imposing a penalty 
under thia section, the Commissioner ( Appeala) 
‘shall forthwith send a copy of the same to the 
Income. tax Officer. 


46. Penalty for false estimate failure 
of, or to pay, hotel.receipts tax payable in 
adyance.—If, in the courage of any proceed- 
ings in connection with the assesament under 
section 10 or section 11, the Income-tax 
Officer is satisfied that any assegsee — 

(a) has furnished under section 14, an eati- 
mate of the hotel-receipts tax payable in 
advance by him which he knew orhad reason 
to believe to be untrue, or 

(b) has, without reasonable cause, failed to 
furnish an estimate of the hotel-receipts tax 
payable in advance by him in accordance 
with the provisions of section 14, 
he may direct that the sassessee shall, in 
addition to the hotel.receipts tax payable by 
him, pay by way of penalty a aum— 

(i) which, in the case referred to in 


clause (a), shall not be less ihan ten per cent. 


but ehall not exceed one and a half times the 
amount by which the hotel-receipts tax paid 
in adyance during the financial year imme- 
diately preceding the assessment year, falls 
short of aighty-five per cent. of the hotel. 
receipta tax chargeable under the provisions 
of this Act; 

(ii) which, in the case referred to in 
clause (b), shall not be less than ten per cent. 
but shall not exceed one and a half mes of 
eighty-five per cent. of the hotel-recsipte tax 
chargeable under the provisions of this Act. 

47. Opportunity of being heard. — No 
order imposing penalty under section 15 or 
seetion 16 shall be made unless the sasessee 
has been heard, or has been given a reason: 
able opportunity of being heard. 


48. Appeals to the Commissioner (Ap. 
peals). — (1) Any person objecting to the 
amount of hotel-receipts tax for which he is 
assessed by the Income-tax Officer, or denying 
_ his liability to be assessed under this Act, or 
. objecting to an order under gection 12 refusing 
io reopen an assessment made under sed. 
tion .11or objecting to any penalty or fine 
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imposed. by the Income-tax Officer, or to the. 
amount allowed by the Income-tax Officer by 
way of any relief under any provision of this. 
Act, or to any refusal by the Income.tax 
Officer to grant relief or to an order of 
rectification haying the effect of enhancing the: 
gasesament or reducing the refund, or to an 
order refusing to allow the claim made by. 
the assersee for a rectification under sec- 
tion 20, may appeal to the Oommisgioner- 
(Appeals). 

(2) Every appeal shall be in the pregoribed: 
form and shall be verified in the prescribed: 
manner. 


(3) An appeal shall be presented within 
thirty days of the following date, that is to- 
say, — 

(a) where ths appeal relates to assessment- 
or penalty or fine, the date of service of the 
notice of demand relating to the assessment’ 
or penalty or fine, or 


(b) in any other oase, the date on which 
the intimation of the order sought to be ap- 
poaled against is served : i 


Provided that the Commissioner (Appeals) 
May admit an appeal after the expiration of 
the said period if be is satisfied that the: 
appellant had sufficient cause for not present- 
ing it within that period. 

(4) The Commissioner (Appeals) shall hear 
and determine the appeal and, subject to the 
provisions of this Act, pass such orders as he: 
thinks fit and such orders may inolude am 
order enbancing the assessment or penalty : 


Provided that an order enhancing the 
Sssessment or penalty shall not be made 
unlesa the person affected thereby haa heen 
given a reasonable opportunity of showing 
cause against such enhancemont. 


(5) The procedure to be adopted in the. 
hearing and determination of the sappeale: 
shall, with any necessary modification, be in 
acgordance with the procedure applicable im 
relation to income.tax. 


19. Appeals to Appellate Tribunal. — 
(1) Any assesses aggrieved by an order paased: 
by a Commissioner under gestion 22, or am 
order passed by a Commissioner (Appeals): 
under any provision of this Act, may appeal. 
to the Appellate Tribunal against such order.. 


(2) The Commissioner may, if he objects to 
any order passed by the Commissioner (Ap. 
peals) under any provision of this Aot, direct. 
the Income-tax Officer to appeal to the Appel- 
late Tribunal against the order. 

(3) Every appeal under sub-section (1) or 
sub.gection (2) shall be filed within sixty days: 
of the date on which the order sought to be 
appealed against ig communicated to the: 


- = cme aeara LR I I uaa 
a 
` * 


1981 


agsessse or to the Commissioner, as the cage 
may be. 


(4) The Income-tax Officer or the assesses, 
aa the case may be, on receipt of a notice- that 
an appeal against the order of the Commis- 
sioner (Appeals) hag been preferred under 
sub-gection (1) or sub-section (2) by the other 
party may, notwithetanding that he may not 
have appealed against such order or any part 
theraof, within thirty days of the receipt of 
the notice, fila a memorandum of cross-objec- 
tions, verified im the prescribed manner, 
_ against any part of the order of the Oommis- 
sioner (Appeals), and such memorandum shall 
be disposed of by the Appellate Tribunal aa 
if it were an appeal presented within the 
time specified in sub-section (3). 


(5) The Appellate Tribunal may admit an 
appeal or permit the filing of a memorandum 
of cross-objections after the expiry of the 
relevant period referred to in sub-section (3) 
Or aub-.section (4), if it ia satiafied that there 
was sufficient cause for not presenting it within 
that period. 


(8) An appeal to tha Appellate Tribunal 
shall be in the preseribed form and shall be 
verified in the prescribed manner and shall, 
except in the case of an appeal referred to in 
gub-gection (2) or a memorandum of crogg- 
objections referred to in sub-section (4), be 
accompanied by a fee of one nundzgd and 
iweniy.ñve rupees. 


(7) Subject to the provisions of this Act, in 

- hearing and making an order on any appeal 

under this section, the Appellate Tribunal 

shall exercise the sama powers and follow 

the same procedure as it exercises and follows 

in hearing and making an order on any appeal 
under the Income-tax Act. - 


20. Reotification of mistakes.—(1) With 
& view to reotifying any mistake apparent 
from the record, the Income.tax Officer, the 
Commissioner (Appeals), the Commissioner 
and the. Appellate Tribunal may. of his or ita 
own motion or on an application by the 
assegsea in this behalf, or where the authority 
concerned ig the Commissioner (Appeals) by 
the Income.tax Officer aleo, amend any order 
passed by him or it in any proceeding under 
ihis Act within four years of the date on 
which gach order was passed. 


(2) An amendment which has the effect of 
enhancing the asseagment or reducing a refund 
or otherwise Increasing the liability of the 
assesses shall not be made under this section 
_Unlesg the authority concerned has given 

notice to the asaeagee of its intention so to do 


and bas allowed the assessee a reasonable ` 


opportunity of being heard. 


The Hotel-Receipta Tax: Aotr 1980 


‘the Appellate Tribunal, 





' [Kot 54] 67 


(3) Where aa amendment is made under 
this section, the order shall bea passed in 
writing by the authority concerned. 

(4) Subject to the other provisions of this 
Act, where any guch amendment hag the 
effect of reducing the assessment, the Income- 
tax Officer shall make any refund which may 
be due to such asgeases. 

(5) Where any such amendment has the 
effect of enhancing the assessment or reducing 
the refund already made, the Income-tax 
Officer shall serve on the assegsee a notices of 
demand in the proscribed | form specifying the 
sum payable. 

21. Hotel-recelpts tax deductible In cont. 
puting total income under Inaome-tax 
Act. — Notwithstanding anything contained 
in the Income-.tax Act, in computing tha 
income chargeable to income-tax under the 


head “Profits and gains of business or 
profession” in the case of an asssessee 
carrying on the business of a hotel to 


which this Act applies, the hotel.recaipts 
tax payable by the assesses for any assess. 
ment year shall be deductible from the profits 
and gains of the business of the hotel ag. 
sessable for that assessment year. 

22. Revision of order prejudicial to re. 
venue. — (1) The Commissioner may call 
for and examine the record of any proceeding 
under this Aot and if he considers that any 
order passed therein by the Income-tax 
Officer is erroneous in go far ag it ig prejudi-. 
cisl to the interests of the revenue, he may, 
after giving fhe assessee an opportunity of 
being heard and after making or causing to 
be made such enquiry as he deems necessary, 


- pass such order thereon ag the circumstances 


of the oase justify, including an order en. 
hancing or modifying the assessment, or can. 


‘Gelling the assessment and directing a fregh 


assessment. 

(2) No order shall be made under snb- 
section (1)— 

(a) to revise an order of reassessment made 
under section 13, or 

(b) after the expiry of two years from the 
date of the order sought to be revised. 

(3) Notwithstanding anything contained in 
sub-section (2), an order ‘in revision under 
thia section may be passed at any time in the 
case of an order which hasbeen passed in 
consequence of, or to give effect fo, any 
finding or direction contained in an order of 
the High Couri or 
the Supreme Court. 

Haplanation. — In computing the period 
of limitation for the purposes of sub-section 


_ (2), any period during which any proceeding 


under this section is stayed by an order or 
injunction of any court shall be excluded. 
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23. Revision of orders by Gommis- 
sioner. — The Oommiasioner may, either of 
his own motion or on an application by the 
assaasee for revision, call for the record of 
any proceeding under this Act which has 
been taken by an Income-tax Officer subor- 
dinate to him and may make such enquiry or 
cause such enquiry to be made and, subject 
to the provisions of this Act, may pass such 
order thereon, not being an order prejudicial 
to the asgegsee, as he thinka fit. 


(2) The Commissioner shall not of hia own 


motion revise any order under this section if 
the order has been made more than one year 
previously. 

(3) In the cage of an application for revi- 
gion under this section by the agseasee, the 
application shall be made within one year 
from the date on which the order in question 
was communicated to him or the date on 
which he otherwise came to know of it, 
whichever is earlier : 

Provided that the Oommissioner may, if 
he is satisfied that the assesses was prevented 
by sufficient causa from making the applica- 
tion within that period, admit an application 
made after the expiry of that period. 

(4) The Commissioner shall not revise any 
order under this section in the following 
cased :— 

(a) where an appeal against the order lies 
to the Commissioner (Appeals) but hag not 
been made and the time within which such 
appeal may be made hag not expired, or the 
assaaseo hag not waived hia right of appeal; or 

(b) where the order hasbeen made the 
subject of an appeal to the Commissioner 
(Appeals). 

(5) Every application by an assessee for 
revision under this section.shall be acoom- 
panied by a fee of twenty-five rupees. 

Eeplanatton. —— An order by thé Oom. 
missioner declining to interfere shall, for the 
purposes of this section, be deemed not to be 
an order prejudicial to the asgessec. 

34. Application of provisions of Income- 
tax Act. — The provisions of the following 
sections and Schedules of the Income-tax Act 
and the Income.tax (Certificate Prooecdings) 
Rules, 1962, as in force from time to time, 
shall apply with necessary modifications ag 
if the said provisions and the rules referred 
to hotel-receipts tax instead of to income 
tax :— 

2 (43B) and (44), 41 (4), 118, 125,125A, 128 
to 136 (both inclusive), 138, 140, 144A, 156, 
159 to-163 (both inclusive), 166, 167, 170, 
171, 173 to 179 (both inolusive), 187, 188, 
189, 219 to 227 (both inolusive), 228A, 229, 
231, 234, 237 to 242 (both inclusive), 244, 
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945, 254 to 262 (both inolusive), 265,. 288; 
268, 269, 278B, 2780, 278D, 281, 281B, 282 
983, 284,- 287, 288, 288A, 288B, 289 to 243 
(both inclusive), the Second Schedule and th 
Third Schedule: 

Provided that references in the ssid provi. 
cions and the rules to the ''agsessea’’ shall be 
construed as references to an assessea as 
defined in this Act. 


25. Income-tax papers to be available 
for the purposes of this Act. — (L) Not. 
withatanding anything contained inthe In. 
come-tax Act, all information contained In 
any siatament or return made or furnished 
under the provisions of that Actor obtained 
or Collected for the purposes of that Act may 
be uged for the purposes of thia Act. 

(2) All information contained in any state. 
ment or return made or furnighed under the 
provisions of this Act or obtained or colleotad 
for the purposes of this Aci may be used for 
the purposes of the Income.tax Act. 


28. Wilful attempt to evade tax, etc.— 
(1) If a person wilfully atiempta in any 
manner whatgoever to evade any tax, penalty 
or interest chargeable or imposable under this 
Act, he shall, without prejudice to any penalty 
that may be imposable on him under any 
other provision of this Act, be punishable, — 

. (i) in a case where the amount sought to be 
evaded exceeds one hundred thousand rupees, 
with rigorous imprisonment for a term whieh 
shall not be less than six months but which 
may extend to saven years and with fine; 

(ii) in any other case, with rigorous impri. 
sonment for a term which ghall not ba less 
than three months bu! which may extend: to 
three yeara and with fine. 

(2) Ifa person wilfully attempts in any 
manner whatsoever to evada the payment of 
any tax, penalty or interest under this Act, he 
shall, without prejudice to any penalty that 
may be imposable on him under any other 
provision of this Act, be punishable with 
rigorous imprisonment for a term which. shall 
not be legs than thres months but which may 
extend to three years and shall, in the digore. 
tion of the Court, also be liable to fine. 


Ecplanation. — For the purposes of ihis 
section, a wilful attempt to evade any tax, 
penalty or interest chargeable or imposables 
under this Act or the payment thereof shall . 
include & cage where any person— 

(i) hag in hia possession or control any books 
of account or other documents (being books of 
gocount or other documents relevant to any 
proceeding under this Act) containing a falss 
entry or statement; or 

(ii) makes or gauges to be made any falaa’ 
entry or statement in such books of account o 
othur documents; or i 
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(iii) wilfully omits or causes to ba -omitted 
aby relevant entry or statement in such books 
of account or other documents: or 

(iv) cauges any other circumstance to exist 
which will have the effect of enabling such 
person to evade any tax, penalty or interèst 
chargeable or imposable under this Aci or the 
payment thereof. 

a7. Failure to furnish returns of charge- 
able recaipts.—If a person wilfully faila to 
furnish in due time the return of chargeable 
receipia which he is required to furnish under 
sub-gection-(1) of section 8 or by notice given 
under sub-section (2) of section 8 or section 13, 
he shall be punishable,— 

(i) in a cage where the amount of tax, which 
would have been evaded if the failure had not 
been discovered, exceeda one hundred thousand 
rupees, with rigorous imprisonment for a term 


which shall not be leas than six months but 


hiara may extend to seven yesrs and with 
8; 

(li) in any other case, with imprisonment 

for a term which shall not be less than three 
-montha but which may extend to three yearg 
and with fine : 

Provided that a person shall not be proceeded 
against under this section for failure to furnish 
in due time the return of chargeable receipts 
under sub-section (1) of section 8, if— 


(a) the return is furnished by him before 
the expiry of the asgesament year; or: 


(b) the tax payable by him on the charge. 
able receipts determined on assessment as 
reduced by the tax paid in advance under 
section 14, if any, does not exceed three 
thousand rupees. 


28, Failure to produce accounts and 
documents.—If a person wilfully fails $o 
produce, or cause to be produced, on or before 
the date specified in any notices served on him 
under sub-section (1) of section 10; such ac. 
counts and documents as are referred to in the 
notice, he shall be punishable with rigorous 
imprisonment for a term which may extend 
to one year, or with fine equal toa sum cal. 
culated at a rate which shall not be leas than 
four rupees or more than ten rupses for every 
day during which the defauls continues, or 
with both. 

29. False statement in vorlfication, etc. 
— If a person makes a statement in any verifi- 
Cation under thig Act or under any rule made 
thereunder, or deliverg an account or state. 
ment which is false, and which he either 
. knows or believes to be false, or does not 
, believe to be true, he ehall be punishable, — 

(i) in a case where the amount of tar, 
which would have been evaded if the statament 
ez account had been accepted sg true, exceeds 
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one-hundred thousand rupees, with rigorous 
imprisonment for a term which shall not be 
less than six months but which may extend to 
seven years and with find; 

(ii) in any other case, with rigorous im. 
prisonment for a term which shali not be leas 
than three months but which may extend fo 
three years and with fine. 

30. Abstment of false return, ets, — Ifa 
person sabets or induces in any manner another 
person to make and deliver an account or a 
statement or declaration relating to any charge- 
able recsipta which ia false and which he 
either knows to be falge or does not believe -to 
be true or to commit an offence under sab- 
ee (1) of section 26, he ehall be punish- 
&010,""" a 

(i)in a case where the amount of tax, 
penalty or interest which would have been 
evaded, if the declaration, account or statement 
had been'accepted as true, or which is wil- 
fully attempted to be evaded, exceeds one 
handred thousand rupees, with rigorous im- 
prigonment for a term whioh shall not be legs 
than six months bu’ which may extend to 
sayen years and with fine; 

(ii) in any other case, with rigorous impri- 
eonmené for a term which shall not be less 
than three months buat which may extend to 
three years and with fine. 

34. Punishment for second and subse- 
quent offences.—If any person convicted of 
an offence under sub-section (1) of section 26 
or section 27 or section 29 or gection 30 ig 
again convicted for an offence under any of 
the aforesaid provisions, he shall be punish. 
able for the second and for every subsequent 


' offence with rigorous imprisonment for a term 


which shall not be leas than six months but 
which may extend to seven years and with 
fine. 

33. Certain offences to be non-cogni- 
sable. — Notwithstanding anything contained 
in the Code of Oriminal Procedure, 1973, an 
offence punishable under gection 26 or gec- 
tion 27 or section 29 or section 30 shall be 
deemed to be non-cognizable within the mean. 
ing of that Code. 


33, Institution of proceedings and com- 
position of offences. — (1) A person shall . 
not be proceeded against for any offence under 
section 28 or section 27 or section 28 or sec. 
tion 29 or section 30 for any offence under 
the Indian Penal Oode relating to any matter 
connected with or arising out of this Act 
except at the instance of the Commissioner. 

(2) The Commigsionar may, either before 


‘or after the institution of proceedings, com. 


pound any offence punishable under section 28 
or section 27 or section 28 or section 29 or 
settion 30. 


? 
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34. Power to make rules. — (1) The 
Board may, subject to the control of the 
Oentral Government, by notification in the 
Official Gazette, make rules for carrying out 
the purposes of this Act. 

(2) In particular, and without prejudice to 
the generality of the foregoing power: such 
rulos may provide for all or any of the follow- 
ing matters, namely :— 


(a) the manner in which the room charges. 


may ba determined under sub.gection (2) of 
section 3 in cases where composite charges 


are payable in respect of residential accom- - 


modation and food; 

(b) the cases and the circumstances in 
which payments made in Indian currency by 
conversion of forsign exchange into Indian 
currency shall be deemed to have been made 
in foreign exchange for the purpose of gub. 
gection {1} of section 5; 


(o) the form in which returns under seo- 
tion 8 may be furnished, the manner in which 
they may be verified and the other particulars 
which a form may contain; 

(d) the form in whioh an estimate under 
section 14 may be sent and the manner in 
which it may be verified; | 


(e) the form in which appeals under geo- 
tion 18 or section 19 may be filed and the 
manner in which they may be verified; 


(f) the form in which a memorandum of 
eross-objections under, sub-section (4) of sec- 
tion 19 may be verified; 

(g) the procedure to be followed on appli- 
cations for rectification- of mistakes under 
section 20; 

(h) the form in which a notice of demand 
may be served on the asgessee under pub- 
section (5) of section 20; 

(i) any other matter which by this Aot is 
to be or may be pregoribed. 


(3) The power to make rules conferred by 
this section shall on the first occasion of the 
exercise thereof include the power to give 
retrospective effect to the rules or any of 
them from a date not earlier than the dats 
of commencement of thig Act. 


(4) The Central Government ghall causa 
_ every rule made under this section to be laid, 
a8 soon as may be, after it is made before 
each House of Parliament while it is in session 
for a total period of thirty days which may 
be comprised in one session or in two or more 
successive sessions, and if, before the expiry 
of the session immediately following the 
session or the successive sessions aforesaid, 
both Houses agree in making any modification 
in the rule or both Houses agrea that the rule 
should not be made, the rule shall thereafter 
have effect only in such modified form or be 


of no effect, as the caye may be; so, however. 
that any such modificanon or anoolment shall 
be without prejudice to the validity of any- 
thing previously done under that rule. 

88. Power to exempt.— Where the Central 
Government is of the.opinion that it is neces- 
sary or expedient so to do either in the public. 
interest or having regard to the. peculiar 
Circumstances of the. cage, it may, by notifics- 
tion in the Official. Gazette and subject to such 
conditions, if any, as. may be apeaified io the 
notification, exempt any hotel or any clase 
of hotels from the levy of hotel-receipts tex.: 

38. Power to remove difficulties. —If any 
difficulty arises in giving effect to the provi-. 
sions of this Ast, the Oentral Government 
mey, by order, not inconsistent with the pro- 
visions of thia Act, remove the difficulty : 

Provided that no such order shall. be made 
after the expiry of a period of two yeara 
from the. commencement of thia Act. 

87. Consequential amendments. — (1) In 
section 2 of the Central Boards of Revenue 
Act, 1963, in sub-clause (1) of clange (c),— 

(a) in item (vii), the word ‘'and’’ occurring . 
at the end shall be omitted; and 

(b) after item (vii) ag so amended, the 
following item shall be inserted, namely:— 
(viii) the Hotel-Receipts Tax Act, 1980; 
and”. 
(2) In the Economic Offences (inapplicabi- 
lity of Limitation) Act 1974, in the Schedule, 
after entry 2A relating to the Interest.tax 
Act, 1974, the following entry shall be insert- 
ed, namely :— 


"2B. The Hotel-Receipts Tax Act, 1980.” 
THE SMUGGLERS AND FOREIGN EX. 
OHANGE MANIPULATORS (FOR- 
FEITURE OF PROPERTY) 
AMENDMENT AOT, 1980. 

(Act No. 55 of 1980.)* 
{9th December, 1980.] 
An Act to amend the Smugglers and Foreign 


Kixchange Manipulators (Forfeiture of Pro- 
party) Act, 1976. 


Be it enacted by Parliament in the Thirty. 
first Year of the Republic of India as follows! 


1. Short title and commencement. — (1) 
Thig Act may be called THE SMUGGLERS 
AND FOREIGN EXOHANGE MANIPULA. 
TORS (FORFEITURE OF PROPERTY) 


AMENDMENT AOT, 1980. 





(*) Received the assent of the President on 9-12. | 
1980. Act published in Gaz, of India; 10-12- 
1980, Part II-S. 1, Ext. P- 598. i 
For Statement of Objects and Reasons, See 

wa India; 18-3,1980, Part II-S, 2, Ext. 
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(2} It shall come into force on such date aa 
the Oeniral Government may, by ‘Motification 
in the Official Gazette, appoint. 

2. Amendment of seotion 12 of Act 13 of 
1976. — In section 12 of the Smugglers and 
Foreign Exchange Manipulators (Forfeiture of 


Property) Aot, 1976 Abereinatier: referred to - 


ag the principal Act),— 


(a) after sub-seotion (8), the following aub 
section shall be inserted, namely : — 

(6A) Notwithstanding anything contained 
àn sub-section (6), where the Ohairman consi- 
"ders it necessary so to do for the expeditious 
‘disposal of appeals under this section, he may 
‘constitute a Bench of two members and a 
Bench so constituted may exercise and dis. 
harge the powers and functions of the Appel- 
date Fribunal : 

Provided that if the oilers of a Bench go 
constituted differ on any point or points, they 
shall state the point or points on which they 
lifer and refer the same to a third member 
(to be specified by the Chairman) for hearing 
‘On euch point or points and gach point or points 
shall be decided according to the opinion of 
that member.” 

(b) after ab section (7), the following sub- 
gection shall be inserted, namely :— 

"(8) On application to the Appellate Tribu. 
inal and on payment of the pregoribed fee, the 
Tribunal may allow a party to any appeal or 
any person authorised in this behalf by such 
party to inspect at any time during office 

‘hours, any relevant records and registers of 
the Tribunal and obtain a certified copy.of any 
art thereof.”. 

8, Amendment of section 26.—In section 
‘96 of the principal Act, in sub-section (2), 
after clause (a), the following olause shall be 
Angerted, namely :-—~ 

'(as) the fees which shall be paid for the 
dnspection of the records and registers of the 
Appellate Tribunal or for obtaining a certifi- 
4d copy of any part thereof under gub.section 
{8) of section 12;”. 
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THE COMPANY SECRETARIES AOT, 1980. 
(Act No. 56 of 1980)* 
[10th December, 1980] 
An Act to make provision for the regulation 
and development of the profession of Com. 
pany Secretaries. 

Be it enacted by Parliament in the Thirty. 
first Year of the Republic of India ag tol. 
lows :— 

OHAPTER I 
PRELIMINARY 

1. Short title, extent and commence- 
ment. — (1) This Act may be called THE 
OOMPANY SECRETARIES AOT, 1980. 

(2) It extends to the whole of India. 

(3) It shall come into force on such date as 
the Oentral Government may, by notification 
in the Official Gazette, appoint. — Ent. 1-1. 
1981 Gaz. of Ind., 27-12.80, Part ILS. 3 (ii), 
Ext., P. 2001. = 


[¥*] Received the assent of the President on 
10.12.1980. Act published aoe of India, 
10-12-1988, Part II-S, 1, Ext., P. 595, 

For Statement of Objects and Reasons, see 
Gaz. of India, 28-3.1980. Part IT-S. 2, Ext., 
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2. Definitions and interpretation. — (1) 
In = Aot unless the context otherwise ro- 


quir 

(a) "Associate" means an Asgociate Member 
of the Institute; 

Boa Companies Act” means the Compantes: 

(c) rae Secretary” meang A person 
who is a member of the Institute; 

(d) ''Council” means the Council of the 
Institute constituted under section 9; 

(e) "dissolved company” means the Insti- 
tute of Company Secretaries of India regig~ 
tered under the Companies Act; 

(t) “Fellow” means a Fellow Member of 
the Institute; 

(g) Instituto” means the Institute of Oom- 
pany Besretaries of India constituted under 


(h) “'pregoribed” means prescribed by re- 
gulationg made under thia Act; ; 
ü (i) ‘'Preaident’” meang the President of the 


uncil; 
(j) Register” means the Register of mem. 
bers of the Institute maintained under this 


(k) Vice-President” means the Vice-Presl- 
dent of the Council; 

(i) Year” means the period commencing or 
the Ist day of April of any year and ending 
ae the 31st day of March of the succeeding 


een Words and expressions used herein and 
not defined but defined in the Companies Act 
shall have the meanings respectively assigned 


‘to them in that Act. 


(2) Save as otherwise provided in this Ach, 
a member of the Institute shall be deemed 
"to be in practice” when, individually or in. 
partnership with one or more members of the 
Institute in practios or in partnership with 
members of such other recognised professions 
as may be prescribed, he, in consideration 
of remuneration received or to be received, — 

(a) engages himself in. the practice of the 
profession of Oompany E to, or in 
relation to, any company; or 

(b) offers to perform or performs services 
in relation to the promotion, farming, incor. 
poration, amalgamation, reconstruction, re. 
Organisation Or winding up of companies; or 

(c) offerg to'perform or performs such ser.. 
vices as may be performed by— 

(i) an authorised representative of. a com. 
pany with respect to filing, registering, pre. 
senting, attesting or verifying any documents 
(including forms, applications and returns) by 
or on behalf of the company, 

(ii) a share transfer agent, 

(ili) “an iggue house, 


i 
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. (lv) a share and stock broker, - 
(v) a secretarial auditor or consultant, 


(vi) an adviser to a company on: manage. 
ment, including any legal or procedural matter 
falling under the Oapital Issues (Control) Ast, 
1947, the Industries (Development and Regu. 
lation) Act, 1951, the Companies Act, the Secu. 
rities Contracta (Regulation) Act, 1956, any of 
the rules or bye-laws made by a recognised 
stock exchange, the Monopolies and Restric. 
tive Trada Practices Act, 1969, the Foreign 
Exchange Regulation Act, 1973, or under any 
other law for the time being in force, 


(vii) issuing certificates 6 ane of, or for 
the purposes of, a company; 

(d) holds himself out b ‘the public as a 
Oompany Secretary in practice; or 

(e) renders professional services or assis- 
tance with respect to matters of principle or 
detail relating to the practica of the profes. 
sion of Company Secretaries; or 


(t) renders such other services as, in the 
opinion of the Oouncil, are or may be render. 
ed by a Company Secretary in practice; 
and the words “to be in practice’. with their 
grammatical variations and sovnate expreg- 
pions, shall be construed accordingly. 


CHAPTER II 
INSTITUTE OF ComPANY SEORETARIES 
or Inpia 

3. Incorporation of the Institute. — (1) 
All persona whose names are entered in the 
Register of the dissolved company immediately 
before the commencement of this Act and all 
persons who may heresfter have their names 
entered in the Register to be maintained 
under this Act, so long as they continue to 
have their names borne on the Register to be 
malntained under this Act, are hereby consti- 
tuted a body corporate by the name of the 
Institute of Oompany Secretaries of India and 
all such persons shall be known ag members 
of the Institute. 

(2) The Institute shall have perpetual suc. 
cession and a common seal and shall have 
power to acquire, hold and dispose of property, 
movable or immovable and shall by ita name 
sue or be sued. i 


4, Entry of names in the Register. — 
(1) Any of the following persong shall be 
entitled to have hig name entered in the 
Register, namely :— 

(a) any person who immediately before the 
commencement of this Act wag an Associate 
or a Fellow (including an Honorary Fellow) 
of the dissolved company; 

(b) any person who is a holder of the 
Diploma in Company Scoretaryship awarded 
by the Government of India; 
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(e) any ‘person who has pagsed the exam. 
inationg conducted by the dissolved company 
and has comploted training either as specified 
by the dissolved company or as prescribed by 
the Council, except any such person who is 
not a permanent resident of India; 

(d) any person who has passed auch exam- 
ination and completed such training, as may 
be prescribed for membership of the Inati- 
tute ; 

(e) any person who has passed such other 
examination and completed such other train- 
ing without India as is recognised by the 
Central Government or the Council as being 
equivalent to the examination and training 
prescribed under this Act for membership of 
the Institute : 

Provided that in the case of any person. 
belonging to any of the olasses mentioned im 
this sub-section who is not penmanently resid. 
ing in India, the Central Government or the 
Council may imposs such further conditione 
aa it may deem to be necessary or expedient 
in the public interest. 

(2) Every person belonging to the class 
mentioned in olause (a) or olauge (b) of sub- 
section (1) shall have hia name entered in. 
the Register without the payment of any 
entrance fee. 

(3) Every person belonging to any of the 
clagges mentioned in clauses (0), (d) and (o) of 
sub-section (1) shall have his name entered in 
the Register on application being made and 
granted in the prescribed manner and on 
payment of prescribed entrance fee, which 
shall not exceed four hundred rupees in any 
case. 

(4)-The Central Government may take such 
ateps as may be necessary for the purpose of 
having the names of all persons belonging to 
the olasges mentioned in clauses (a) and (b) of: 
sub-section (1) entered in tha Register at the 
commencement of thig Act. 

(5) Notwithstanding anything contained in. 
this section, the Oouncil may confer on any 
person Honorary Fellow Membership, if the- 
Oouncil is of the opinion that such pergon hag 
made a significant contribution to the protes- 
sion of Company Secretaries and thereupon. 
the QOouncil shall enter the name of such 
person in the Register but such person shall 
not have any voting rights in any election or 
meetings of the Institute and shall not also be- 
required to pay any fee to the Institute. 


5. Associates and Fellows.— (1) The. 
members of the Institute shall be divided into. 
two Glagseg designated respectively ag Asso- 
ciates and Fellows. 

(2) Any person other than a person to 
whom the provisions of sub-section (4) apply, 
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«Shall, on his name being entered in the 
‘Register, ba deemed to hava become an Agso. 
-ciate and as long as hig name remains so 
«entered, ahall be entitled to use the letters 
"A.C.B.” after his name to indicate that he is 
wan Associate. 


(3) A person, being an Agsociate who haa 
‘been in continuous practice in India ag a 
(Company Secretary for at least five years and 
4 person who hag been an Associate for a 
-Sontinuous period of not less than five years 
“and who possesses such qualifications or 
practical experience as the Council may pre. 
«scribe with a view to insuring that he has 
-@xperience equivalent to the ‘experience nor. 
mally acquired as a rəault of continuous 
„practice for a period of five years as a Com. 
«pany -Secretary shell, on payment of the 
prescribed entrance fea, which shall not ex- 
«seed four hundred rupees in any Gase, and on 
application made and granted in the prescribed 
amanner, be entered in the Register as 4 
'Fellow. 


Explanation I. — For the purposes of this 
«Sub-eection, a person shall be deemed to have 
„practised in India for any period for which he 
‘has held a certificate of parctica under ses. 
tion 6, notwithstanding that he did not 
«actually practise during that period. 


Ezplanation IT.—In computing the period 
„during which a person has been an Associate 
sof the Institute, there shall be included any 
„continuous period during which the person has 
~been an Associate of the dissolved company 
‘immediately before he became an Associate of 
“the Institute, 


(4) Any person who was a Fellow of the 
«diggolved company and who is entitled to hava 
his name entered in the Register under clause 
a) of sub-section (1) of section 4, shall be 
-entered in the Register as a Fellow. 


(5) Any person whose name is entered in 
he Register as a Fellow shall, so long as his 
Mame remains go entered, be entitled to use 
the letters “F.0.5.” after hig name to indi. 
ate that he is a Fellow. 


6. Certificate of practice, — (1) No mem- 
ber of the Institute shall be entitled to prac- 
‘tise, whether in India or elsswhere, unless 
he has obtained from the Counsil a certificate 
<of practica. 


(2) A member who desires tobe entitled 
rto practise shall make an -application in such 
form and pay such annual feo, for his certi- 
ficate as may be prescribed which shall not 
exceed two hundred rupees in any cage, and 
auch fee shall be payable on or before the lat 
dey of April in each year. 
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T. Members to be known as Gompany 
Secretaries. — Every member of the Ing. - 
titute in practice shall, and any other mem. 
ber may, use the designation of a Oompany | 
Secretary and no Member using such designa- 
tion shall use any other description, whether 
in addition thereto or in substitution therefor: 

Provided that nothing in this section shall 
be deemed to prohibit any such member 
from adding any other description or letters 
to his name, if entitled thereto, to indicate 
mémbership of such other institute whether 
in India or elaewhere as may be recognised 
in this behalf by the Council, or any other 
qualification that he may possess, or to 
prohibit a firm, all the partners of which are 
members of the institute and in practice, 
from being known by its firm name ag Oom- 
pany Secretaries, 


8. Disabilities. — Notwithstanding ahy- 
thing contained in section 4, person shall 
not be entitled to have his name entered in, 
or borne on, the Register if he — 

(a) hag not attained the age of twenty-one 
years atthe time of his application for the - 
entry of his name in the Register;-or 


(b) is of unsound mind and stands so ad- 
judged by a competent cours; or 

(c) is an undischarged insolvent; or 

(da) being a discharged insolvent, has not 
obtained from the court’ a certificate stating 
that hig insolvency was caused by misfortune 
without any misconduct on his part; or 


(e) has been convicted by a competent 
court, whether within or without India, of an 
offence involving moral turpitude and punish- 
able with imprisonment or of an offenca, not 
of a technical nature, committed by bim in 
his professional capacity unless in respect of 
the offence committed he hag sither been 
granted & pardon or, on an application made 
by him in this behalf the Central Government 
has, by an order in writing, removed the 
digability; or 

(£) has been removed from membership of 
the Institute on being found on inquiry to 
have been guilty of professional or other mis- 


, Conduct: | 


Provided that a person who has been re. 
moved from membership for a specified period 
shall not be entitled to have his name entered 
in the Register until the expiry of such period. 

OHAPTER III 
COUNCIL oF THE INSTITUTE 

9. Constitution of the Council of the 
Institute. — (1) There shall be a Council of 
the Ingtitute for the management of the 
affaira of the Institute and for discharging thea 
functions assigned to it by or under this Act. 
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(2) The Council shall be composed of— . 


(a) not more than twelve persone elected 
Sy members of the Institute from amongst 
‘the Fellows chosen in guch manner and from 
«auch regionsl constituencies as may be notified 
“in this behalf by the Central Government in 
‘the Official Gazette; and ss. 


(b) not more than four persona mamta 


‘by the Central Government. 


40. Mode of elestion to the Council. — 
(1) Elections under clause (a) of sub-section 
s{2) of section 9 shall be conducted in the 
restribed manner. 


(2) Where any dispute arises regarding 
«any such election, the matter shall be re- 
ferred by the Oouncil to a Tribunal appointed 
eby the Central Government in this behalf 
and the decision of such Tribunal shall be 
‘ainal : 

Provided that no such reference shall be 
‘made except on an spplication’ made to the 
“Counsil by an aggrieved party within thirty 
„days from the date of the declaration of the 

‘result of the election. 


(3) The expenses of the Tribunal shall be 
dorne by the Oounoil. 


(4} Notwithstanding anything contained in 
this section and in Ohapter IX, the Council 
<of the dissolved company shall, on the com- 
‚mencement of thig Act, become the COounoil 
«of the Institute and shall function ag such— 

(i) fora period of two years from such 
Commencement, or 

(ii) till the Council is constituted in accord. 
<ance with the provisions of sub. section (2) of 
section 9, 


whichever ig earlier. 


Explanation. —For the purposes of this sub. 


@ection the Council shall be deamed to have 
been constituted in accordance with the provi. 
-sions of sub-section (2) of section 9 with affect 
‘rom such date [not being later than thirty 
“days from tha date on which the resulta of 
the first slections, under clause (a) of the said 
gub.gection (2) are announced] sa the Central 
‘Government may notify in the Oficial Gazette. 


41. Nomination in default of sleation.— 
‘df the members of the Institute fail to elect 
-any member under clause (a) of sub-section 


{2) of section 9 from any of the regional con. - 


-stituencies that may be notified under that 
<alauge, the Central Government may nominate 
‘any duly qualified person from such con- 
«Stituency to fll up the vacancy, and any per. 
son so nominated shall be deemed tobe a 
duly elected member of the Oounail. 

13, President and Vice-President. — (1) 
“The Council abits first meeting shall elect 
tiwo of itas members to be respectively the 
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President and the Vice-President thereof, and 
g0 often as the office of the President or the 
Vice-President falls vacant, the Conneil shall 
choos a person to. be the President or the 
Vice. President, ag the cage may be : 

Provided that the President of the Counsell 
of the dissolved company shall continue to 
hold such office after the commencement of 
this Act, until such time as a President ia 
elected under the provisions of this sub- 
section. 


(2) The President shall be the Ohief Exe. 
cutive Authority of the Council. 


(3) The President or the Vice-President 
shall hold office for a period of one year 
from the date on which he is chosen but go 
as not to extend beyond his term of office as 
a member of the Council, and subject to hig 
being a member of the Council at the 
relevant time, he shall be eligible for re- 
election. 


(4) On the arpata of the duration of the 
Council, or of the term of office of the President 
thereof, the President shall continue to hold 
office until such time as a new President is 
elected and takes over charge of his duties. 


(5) In the evant of the occurrence of any 
vacancy in the office of the President, the 
Vice.President shall act as President until the 
date on which a new President elected in 
accordandte with the provisions of this section 
to fill auch vacancy enters upon his office and 
when the President is unable to discharge his 
functions owing to absence, illness or any 
other cause, the Vice-President shall discharge 
his functions until the date on which the Presi- 
dené resumes his duties. 


13. Resignation of membership and 
casual vacanoles .— (1) Any member of the 
Council may at any time resign his member- 
ship by writing under his hand addressed to 
the President, and the seat of such member 
shall become vacant when such resignation ig 
notified in the Official Gazette. 

(2) A member of the Council shall be 
deemed to have vacated his seat if he is 
declared by the Oonnoil to have been absent 
without sufficient excuse from three conse. 
cutive meetings of the Oouncil or of any of tha 
Oommittees which has been conatituted by the 
Council and of which he is a member or if hia 
name is, for any cause, removed from the 
Register under the provisions of section 20. 

(3) A casual vacancy in the office of a mem- 
ber of the Council shall be filled by fresh 
election from the coustituency concerned or 
by nomination by tha Central Government, 
as the case may be, and the person elected 
or nominated to fill the vacancy, shall hold 
office until the digsolution.of the Oounsil; 


F 
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Provided that no election shall be held to 

ll a casual vacancy occurring within six 

months prior- to the date of the expiration of 

the term of the Council, but such a vacancy 

may be filled by nomination by the Central 

Government after consultation with the Presi. 
dent of the Counsil. 

(4) No act done by the Council shall be 
called in question on the ground merely of the 
existence of any vacancy in, or defect in the 
constitution of the Council. 


45. Duration and dissolution of the 
Council. — (1) The duration of any Council 
constituted under this Aot shall be three years 
from the date of ita first meoting. 

(2) Notwithstanding the expiration of the 
duration of a Council (hereafter in this sub- 
section referred to ag the former Council), the 
former Council shall continue to exercise its 
functions under thig Act until a new Council 
is constituted in accordance with the provi. 
gions of this Act and on such constitution the 
former Counoll shall stand dissolved. 


45. Funotions of the Council. — (1) The 
duty of carrying out the provisions of this Act 
shall be vested in the Council. 


- (2) In particular, and withont prejudice to 


the generality of the foregoing power, the: 


duties of the Council shall include— 

(a) the prescribing of the standards for, and 
sondnuct of examinations for enrolment of 
candidates in the Register and of the fees 
therefor; 

(b) the registration and training of. stu- 


ts; 

(o) the prescribing of qualifications for 
entry in the Register; 

(d) the recognition of foreign qualifications 
and training for purposes of enrolment : 

(ce) the granting or refusal of certificates of 
practice under this Act; 

(i) the maintenance and publication of a 
Register of persons qualified to practise as 
Gompany Secretaries; 

(g) the levy and oollestion of fees from 
members examinees and other persons; 

(h) the removal of names from the Regiater 
and restoration to the Register of names which 
have been removed; 

(i) the regulation and maintenance of the 


‘ status and the standards of professional qualifi. 


cationa of members of the Institute; 


(i) the carrying out, by granting financial 
assistance to persons other than members of 
the Council or in any other manner, of re. 
search in such matters of interest to Company 
Becretaries as may be prescribed; — 

(k) the maintenance in the prescribed man- 
ner of libraries and the publication in the 
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prescribed manner of ‘books and periodicals 
relating to management of companies and suck 
allied subjects as may be prescribed; 


(1) the granting of such financial or other 
Assistance to students of the Institute aa may 
be prescribed; 


(m) the exercise of such disoiplinary powére 
ag may be prescribed. 

46. Staff, remuneration and allow- 
ances. — (1) For the efficient performance of 
ita duties and functions, the Council shall 
appoint a Secretary who shall be a member of 
the Institute and may — 

(a) appoint such other persona on the staff 
of the Institute as if deems necessary; 


(b) prescribe the terms and conditions of 
service and the scales of pay of the Secretary 


and other employees of the Institute, inelud. 


ing persona who have become employees of the 
Institute under section 33 

(c) fix the allowances of the President, Vice- 
President and other members of the Councif 
and its Committees. 


(2) The Seoretary of the Institute shall be 
entitled to participate in the meatings of the 
Council and the Committess thereof but shal? 
not be entitled to vote thereat. 


47. Committees of the Council.—(1) The 
Council shall constitute from amongst ite 
members the following Standing Oommitices, 
namely: — 

(a) an Executive Committee; 

(b) a Disciplinary Committee; and 

(0) an Examination Committee, 

(2) The Council may algo constitute a Train- 
ing and Educational Facilities Oommittee, 
Professional Research and Publications Oom- 
mittee and such other Oommittees from 
amongst its members ag it deems necessary for 
the purpose of carrying out the provisions of 
this Act, 

(3) The Executive Committee shall consist 
of the President, and the Vice.President, ox 
officio, and three other members of the Counoid 
elected by the Counoil- 

(4) The Disciplinary Oommitise shall con- 
sist of the President, ex officio, one member 
to be nominated by the Oentral Government 
from amongst the members nominated to the 
Council by that Government and one member 
to be elected by the Couucil. 


(5) The Examination Committee shall con- 
gist of the President’ or the Vice-Fresident, 
ex officio, as the Council may decide; and two 
other members of the Council elected by ths 
Council. 


(6) Notwithstanding anything contained in 
this geotion, any Committees formed under 
sub-section (2), may, with the sanction of the 
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Connoil; co-opt. such other members of the 
Gnatitute not exceeding two-thirds of the total 
membership of the Oommitise as the Oom. 
mittee thinks fit, and any member go co-opted 
ghall be entitled to exercise all the rights of a 
member of the Committee. 


(7) Every Committee constituted under this 
ection shall elect its own Ohairman : 

Provided that — 

(i) where the President is a member of such 
Oommittes, he shall be the Ohairman of such 
Committee, and in his absence, the Vice. 
‘President, if he is a member of such Commit. 
ee, ghall be ita Chairman; and 


(ii) where the President is not a member 
of such Committee, but the Vice-President ig 
@ member, he ghall ba its Chairman. 


(8) The Standing Committees and other 
Oommittees formed under this section shall 
exercise such functions and be subject to such 
gonditiong in the exercise thereof as may be 
prescribed. 

48, Finances of the Counsil.—(1) Thera 
ghall be established a fund under the manage- 
ment and control of the Council into which 
shall be paid all monoys (including donations 
and grants) received by the Council and out 
of which shall be mot all exponses Including 
any donations made and liabilities properly in- 
gurred by the Council. 

(2) The Council may invest any money for 
the time being standing to the credit of the 
fund in any Government security or in any 
other security approved by the Oentral Gov. 
arnment. 


` (3) The Counoil shall keep proper accounts 
of the funds distinguishing capital from reve. 


nus. 

(4). The annual adcounts of the Oouncil 
ghall be subject to audit by a Ohartered 
Accountant in practico within the meaning of 
hå Ohartered Accountants Act 1949, to be 
appointed annually by the Council: 

Provided that no member of the Oouncil 
who ig a Chartered Accountant or a person 
who is in partnership with such member shall 
be eligible for appointment as an auditor 
ander this sub-section. 

(5) As soon as may be practicable at the 
end of each year, but not later than the 30th 
day of September of the year next following, 
the Council shall cause to be published in the 
Gazette of India a copy of the audited accounts 
and the report of the Council for that yeax 
and copies of the said accounts and report 
shall be forwarded to the Central Government 
and to all the members of the Institute. 

(6) Subject to guch directions as the Oen- 

Government may, by order in writing, 
make in this behalf; the Council may borrow— 
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(a) any money required for meoting ita 
liabilities on capital account on the security 
of the fund or on the security of any other 
asats for the time being belonging to it; or 

(b) for the purpose of meeting current. 
liabilities pending the receipt of income by 
way of temporary loan or overdraft, 

OHAPTER IV 
REGISTER OF MEMBERS 


19. Register. — (1) The Council shall. 


_ maintain in. the presoribad manner a Register 


of the members of the Institute. 


(2) The Register shall inolude the follow- 
ing particulars about every member of the 
Institute, namely :— 

(a) hia full name, date of birth, domicile, 
residential and professional addresses: 

(b) the date on which his name is entered 
in the Register; 

(o) bia qualifications; 

(d) whether he holds a certificate of prac. 
tice: anid 

(o) any other particulara which may ba 
prescribed. 

(3) The Council shall cause to be published 
in guch manner ag may be prescribed a Liat 
of members of the Institute ag on the lst 
day of April of each year, and ghall, if re- 
quested to do so by any such member, send 
him a copy of such list. 


(4) Every member of the Institute shall, 
on hig name being entered in the Register; 
pay such annual membership fee differing in 
amount according #8 he is an Associate or a 
Fellow as may be prescribed, which shall 
not exceed threes hundred rupees in any cage. 


90. Removal from the Register. — (1) 
The Council may remove from the Register 
the name of any member of the Institute— 

(a) who is dead; or 

(b) from whom a request has been received 
to that effect; or 

(a) who hag not paid any prescribed fee 
required to be paid by him; or , 

(d) who igs found to have been subject ab 
the time when his name was entered in the 
Register, or who at any time thereafter has 
become gubject, to any of the disabilities 
mentioned in section 8, or who for any other 
reason hag ceased to be entitled to have his 
name borne on the Register. 


(2) The Council shall remove from the 
Register the name of any member in respact 
of whom an order has been passed under this 
Act removing him from membership of the 
Instituto. ~ 
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CHAPTER V 
MISCONDUCT 


91. Procedure in inquiries relating to 
misconduct of members of the Institute. — 
(1) Where on receipt of information by, or a 
complaint made to it, the Council is prima 
facis of opinion that any member of the Insti- 
tute has been guilty of any professional or 
other misconduct, the Council shall refer the 
case to the Disciplinary Committee constituted 
under section 17, and the Disciplinary Com. 
mittee shall thereupon hold such inquiry and 
in puch manner as May be prescribed and 
shall report the regult of its inquiry to the 
Counoil. 

(2) If on receipt of such report the Council 
finds that the member of the Institute is not 
guilty of any professional or other misconduct, 
it shall record its finding accordingly and 
direct that the proceedings shall be filed, or 
the complaint shall be dismissed, as the case 
may be. 

(3) If on receipt of such report the Council 
finds that the member of the Institute is 
guilty of any professional or other miscon. 
duot, it shall record its finding accordingly, 
and shall proceed in the manner laid down 
in the succeeding gub-sections. 

(4) Where the finding is that a member of 
the Institute has been guilty of a professional 
misconduct specified in tha First Schedule, 
the Council shall afford to the member an 
opportunity of being heard before orders are 
passed against him on the case, and may 
thereafter make any of the following orders, 
namely:— 

(a) reprimand the member; 

(b) remove the name of the member from 


the Register for such period: not exceeding . 


five years; as the Council thinks fit: 

Provided that where the Council is of opi- 
nion that the case is one in which the name of 
the member onght to be removed from the 
Register for a period exceeding five years or 
permanently, it shall not make any order 
referred to in olauge (a) or clause (b), but 
ehall forward the case to the High Oonrt 
` with its recommendations thereon. 

(5) Where the misconduct in respect of 
which the Oouncil hag found any member of 
the Institute guilty is a misconduct -specified 
in the Second Schedule, it shall forward the 
ease to the High Oourt witb its recommenda. 
tions thereon. 

(6) On receipt of any case under gub-sec. 
tion (4) or sub-section (6), the High Court shall 
fix a date for the hearing of the case and shall 
cause notice of the date so fixed to be given 
to the member of the Institute concerned, the 
Council and to the Central Government, sand 
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shall afford such member, the Council and 
the Oentral Government an opportunity of 
being heard and may thereafter make any of 
the following orders, namely:— : 

(a) direct that the proceedings be filed, or- 
dismiss the complaint, as the case may be; 

(b) reprimand the member; 

(o) remove him from membership of the» 
Institute either permanently or for such 
period as the High Court thinks fit; 

(d) refer the case to the Council for further- 
inquiry and report. 

(7) Where it appears to the High Oourt- 
that the transfer of any case pending before- 
it to another High Court will promote the 
ends of justice or tend to the general conve- 
nience of the parties, it may so transfer the: 
casa, subject to such conditions, if any, ag it 
thinks fit to impose, and the High Court to: 
which such Gage is transferred shall deal with. 
it as if the cage had been forwarded to it by 
the Council, 

Ezplanation I. — In this section, “High 
Court” means the highest civil court of appeal, 
not including the Supreme Oourt, exercising: 
jurisdiction in the area in which tha persom 
whose conduct is being inquired into is in 
service or carries on his profession or has his- 
principal place of profession at the commente- 
ment of the inquiry: 

Provided that where the cases relating to- 
two or more members of the Institute have te. 
be forwarded by the Oouncil to different High 
Courts, the Central Government shall, having: 
regard to the ends of justice and the general 


. convenience of the parties, determina which 


of the High Courts to the exclusion of others 
shall hear the cases againgt all the members. 

Explanation IT. For the purposes of thie- 
section, member of the Institute” includes a. 
person who was a member of the Inatitate on. 
the date of the alleged misconduct althotfgh. 
he hag ceased to be a member of the Institute 
at the time of the inquiry. 

(8) For the purposes of any inquiry under- 
this section, the Council. and the Disciplinary 
Committee referred to in sub-section (1) shall 
have the game powers as are vested in a Givik 
court under the Code of Civil Procedure, 1908- 
in respect of the following matters, namely : — 

(a) summoning and enforcing the attend. 
ance of any person and examining him om 
oath; 

(b) the discovery and production of any: 
document; and 

(o) receiving evidence on affidavits. 

22. Professional misconduct defined. — 


. For the purposes of this Act, the expression 


'nrofeasional misconduct” shall be deemed te 
include any act or omission specified in any of 


rod 
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the Schedules, but nothing in this gection 
shall be construed to limit or abridge in any 
way the power conferred or duty aast on the 
Council under gub.geclion (1) of section 21 to 
inquire into the conduct of any membar of 
the Institute under any other circumstances. 
OHAPTER VI 
REGIONAL QOUNOILS 

23. Constitution and fauctions of Re. 
gional Councils. — (1) For the parpoge of 
advising and agsisting it on matters concern- 
ing its functions, the Council may conatituie 
such Regional Oounoils sa and when it deems 
fit for one or more of the regional constitu- 
encies that may ba notified. by the Oantral 
Government under clause (a) of aub.section (2) 
of section 9. 

(2) The Regional Counoils shall be consél. 
tuted in such manner and exercise such 
functions ag may be prescribed. 


(3) Notwithstanding anything contained in 
this section, each Regional Oounoil of the 
dissolved company shall, on the commenca- 
ment of this Act, become the Regional Counoll 
of the Institute for the area for which it was 
functioning ag a Regional Oouncil immediately 
before such commencement ano shall function 
as such— 

(i) for a period of two yoars from such 
commencement, or 

(ii) till a Regional Council is constituted 


for guch area in sccordance with the provi. 


sionas of this geotion, 
whichever is earlier. | 
CHAPTER VII 
PENALTIES 

24. Penalty for falsely claiming to ba a 
member, ate. — Subject to the provisions of 
section 7, any person who,— 

(a) not being a member of the Institute, — 

(i) representa that he is a member of the 
Institute; or 

(ii) =i the designation ''Oompany Seore- 
tary’ 

(ui) aa the letters “A. O. B.” or “F.0.8.” 
after his name; or 

(b) being a member of the Institute, but 
not having a certificate of practice, represents 
that he ia in practice or practises as a Com. 
pany Secretary, 
shall be punishable on first conviction with 
fine which may extend to one thousand rupess, 
and on any subsequent conviction with impri. 
gonment which may extend to six months, or 
with fine which may extend to five thousand 
‘rupees, or with both. 

35. Penalty for using name of the Counail, 
or awarding dagrea of Company Secretary. 
— (1) Save as otherwise provided in this 
Act, no person shall— 
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(a) usa a name or a common geal whioh is 
identical with the nams or the common seal 
of the Institute or go nearly resembles ib ag: 
to deceiyo or as is likely to decesiva the- 
public; 


(b) award any degres, diploma or certificate: 
or bestow any designation which indicates or- 
purports to indicate the position or attainment 
of any qualification or competence in Oom- 
pauy Secretaryship similar to that of a 
member of the Institute; or 

(o) seek to regulate in any manner whatso-- 
ever tha profession of Company Seoretarioes. 


(2) Any person contravening the provisions 
of gub.gection (1) shall, without prejudice to 
any other proseedings which may be taken- 
against him, be punishable on first convictiom 
with fins: which may extend to one thousand 
rupees, and on any subsequent conviction with. 
imprisonment which may extend to six. 
months, or with fine which may sxtend te 
five thousand rupees, or with both. 


(3) Nothing contained in this section shalk 
apply to any University or other ingtliutiom 
established by law or to any body affiliated 
to the Institute. 

26. Companies not to engage in Com- 
pany Secretaryship. — (1) No company, 
whether incorporated in India or elsewhere. 
shall practise as Company Secretaries. 

(2) Any company contravening the pro- 
visions of sub-section (1) shall be punishable 

. fret conviction with fine whieh may 
pore to one thousand rupees, and on any 
subsequent conviction with fine which may; 
extend to five thousand rupees. 


27. Unqualified persons not to sigm 
documents. — (1) No person other than a. 
member of the Institute shall sign any dogu- 
ment on behalf of a Company Seoretary in. 
practice or a firm of such Company Seare-. 
taries in his or its professional capacity. 

(2) Any person contravening the proviaions 
of sub-section (1) shall, without prejudice to 
any other proceedings which may be taken. 
against him, be punishable on first conviction 
with fine which may extend to one thousand. 
rupses, and on any subsequent conviction with. . 
imprisonment which may extend to six 
months, or with fing which may extend to- 
five thousand rupees, or with both, 

28. Offences by companies. — (1) If the 
person committing an offence under this Act: 
is a company, the company as wall as every 
person in charge of, and regponsible to, the- 
company for the- conduch of its business at. 
the time of the commission of the offence shalk 
be deemed to be guilty of the offence and 
shall ba liable to be -proceeded against and: 
punished accordingly : 


‘80 [Act 88] 


Provided that nothing contained In this 
<pub-gection shall render any such person liable 
‘to any punishment if he proves that the of. 
ence was committed without his knowledge 
or that he had exerdised all due diligence to 
ypravent tha commission of such offence. 

(2) Notwithstanding anything contained in 
‘sub-section (1), where an offence under this 
Act has been committed by a company and it 
dia proved that the offence bag baen committed 
with the consent or connivance of, or that the 
‘Soemmission of the offence fa attributable to 
‘any neglect on the part af, -any director, 
‘manager, secretary or other officer of the com. 
pany, such director, manager, secretary or 
«other officer shall algo be deemed to be guilty 
of that offence and shall be liable to be pro- 
gesded against and punished accordingly. 


Explanation. — For the purposes of this 
goction,— 

(a) "sompany’’? means any body corporate 
and includes a firm or other association of 
dndividuals; and 

(b) "director", in relation to a firm, means 
a parinor in the firm 

99. Sanation to proseoute. — No person 
-shall be prosecuted under this Act except on a 
Zomplaint made by or under the order of the 
Council or of the Central Government. 


CHAPTER VIII 


ApPHaAls} 


30. Appeal. — (1) Any member of the 
Enstituta aggrieved by any order of the 
Qeunoil imposing on him any of the penalties 
eeforred to in clause (a) or clause (b) of sub. 
section (4) of section 21, may, within thirty 
days of the date on which the order is com- 
municated to him, prefer an appeal to the 
Migh Court : 

Provided that tho High Court may enter. 
‘tain any such appeal after the sxpiry of the 
-ald period of thirty daya, if it is satisfied that 
the mamber was prevented by sufficient cause 
Arom filing the appeal in time. 

(2) The High Court may, on its own mo- 
tion or otherwise, after calling for the recorda 
of any case, revise any order made by the 
"Council under sub-section (2) or sub-seation 
(4) of section 21 and may— 

(a) confirm, modify or set aside the order; 

(b) impose any penalty or set aside, reduce, 
confirm or enhance the penalty imposed by 


`- -he order; 


(o) remit the case to the Council for such 
-further enquiry ‘as the High Oourt conaiders 
gproper In the circumatanoes of the case; 

(d) pass such other order aa the High 
Oourt thinks fit: 
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Provided that no order of the Council shall 
be modified or get aside unless the Oouncil 
has been given an opportunity of being heard 
and no order imposing or enhancing penalty 
shall ba passed unless the person concerned 
hag been given an opportunity of being heard. 

EHeplanation. — In this section, ‘High © 
Court’ and ‘member of the Institute” have. 
the same meanings as in section 21. 

OHAPTHR IX 


DISSOLUTION oF THE INSTITUTE oF ComPANy 
{SzoruTaRres oF ÍNDIA REGISTERED UNDER 
THE COMPANIES Act 

81. Dissolution of the Institute of Com. 
pany Secretaries of India registered ander 
the Companies Aot. — On the commence- 
ment of thig Act— 

(a) the company known as the Institute of 
Company Secretaries of India registered under: 
the Companies Act shall stand dissolved and 
thereafter no person shall make, assert or take 
any claims or demands or proceedings against 
the dissolved company or agsinstany officer 
thereof in his capacity as such officer exoept 
in so far ag may be nedessary, for enteroing 
the provisions of this Act; 

(b) the right of every emia to, or in 
respect.of, the dissolved company shall ba: 
extinguished, and thereafter no member ef 
that company shall make, agsert or take any 
Olaimg or damands os proceedings in respect 
of that company exoept as provided in this 


32. Transfer of assets and Habilities of 
the dissolved company to the Institute. — 
(1) On the commencement of this Aot, there 
shall be transferred to and vested in the Ins- 
titute all the asseta and liabilities of the dis- 
solved company. 

(2) The assets of the dissolved company 
shall be deemed to. include all rights and 
powers, and all property, whether movabla 
or immovable, of that company, including in 
particular, cash balances, reserve funds, in- 
vestments, deposits and all other intereata and 
rights in or arising out of auch property as 
may be in the possession of the dissolved com- 
pany and all books of accounts, papers or 
documents of the dissolved company; and the © 
liabilities shall be deemed to include all: 
debts, liabilities and obligations of whatever 
kind then existing of that company. 

(3) All contracts, debta, bonds, agreements 
and other instruments of whatever natura to 
which the dissolved company is a party, sub- 
sisting or having effect immediately before 
the commencement of this Act, shall be of ag ` 
full force and effect against .or in favour of 
the Institute, as the case may be, and may 
be enforced aa fully and effectively as if 
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‚instead of the dissolved company, the Institute 


‘nad been a party thereto. 

(4) If, on the commencement of this Act, 
any suit, appeal or other legal procesding of 
whatever natura by or against the dissolved 
<Sompany is pending, the same ahali not abate, 
be discontinued or be in any way prejudicially 
affected by reagon of the transfer to the In. 
‘stitute of the asgeis and-liabilities of the dis. 


-Bolved company or of anything contained in - 


thig Act, butthe suit, appeal or other pro. 
eGeeding may be continued, prosecuted and 
enforced by or against the Inatitute, in the 
‘game manner and to the same extent as it 
would or may be continued, prosecuted and 
-enforced by or against the dissolved company 
if this Act had not been passed. 

88. Proviso respecting employees of tha 
‘dissolved company.—(1) Every person em- 
ployed in the dissolved company and continu- 
ing in its employment immediately before the 
commencement of fhis Act shall, as from 
‘gush commencement, become an employee of 
the Institute, shall hold his office or service 
therein by the same tenure and upon the 

game terms and conditions and with the same 
rights and privileges as to pension and gre- 
waity aa he would have held the same under 
-the dissolved company if this Act had 
mot been passed. and shall continue to do go 
unless and until his employment in the Insti- 
‘tate is terminated or until his remunaration, 
derms and conditions of employment are duly 
caltered by the Institute, 

(2) Notwithstanding anything contained in 
the Industrial Disputes Act, 1947 or in any 
-other law for the time being in forca, the 
raranefer of the services of any employee of 
‘the dissolved company to the Institute shall 
not entitle any such employes to any com- 
pensation under that Act or other law, and no 
‘such claim shall be entertained by any court, 
(tribunal or other authority. 


OHAPTER X 
MISOBLLANEOUS 

34. Alteration in the Register and can. 
‘dellation of certificate. — (1) Where an 
order is made under this Act reprimanding 
a member, 2 record of the punishment shall 
be entered against his name in the Register. 

(2) Where the name of any member is 
removed, the certificate of practice granted to 
him under this Act shall ba recalled and 
‘Cancelled. 

35. Directions of the Central Gowern. 
ment, — (1) The Central Government may, 
‘from time to time, issue such directions to 
‘the Council ag in the opinion of the Central 
‘Governmont are conducive to the fulfilment 
of the objects of this Act and in the discharge 

(July) 1981 Acts 8, 


The-Oompany Secretaries Ast, 1980 


[Aot 56] 81 


of its functions, the Qouncil shall be bound 
to carry out any such directions. 

(2) Directions issued under sub-section (1) 
may include directions to the Council to make 
any regulations or to amend or revoke any 
regulations already made. 

(3) If, in the opinion of the Central Gov- 
érnment, the Counsil has persistently com- 
mitted default in giving affect to the direc. 
tions issued under this section, the Central 
Government may, after giving an opportunity 
to the Council to state ita cage, by order, 
dissolve the Council whereatter a new Council . 
shall ba constituted in accordance with the 
provisions of this Act with effect from guch 
date ag may be specified by the Osntral Gov. 
ernment. 

(4) Where the Oentral Government passes 
an order under sub-section (3) dissolving the 
Oouncil, it may, pending the constitution of 
a new Oouncil in accordance with the provi- 
sions of this Act, authorise any person or body 
of persons to take over the management of 
the affairs of the .Ingtijute and to exercise 
auch fonctions as may be specified in this 
behalf by the Central Government. 

38. Protestion of action taken In good 
faith. — No suit, prosecution or other legal - 
proceeding shall lie against the Central Gov. 
ernment or the Oouncil in regpect of any. 
thing which ig in good faith done or intended 
to be done in purauance of this Act or of any 
regulations or orders made thereunder. 

87. Maintenance of branch offices. — 
(1) Where a Company Secretary in prac- 
tics or a firm of such Oompany Secretaries 
has more than one office in India, each one 
of such offices shall be in the separate charge 
of a member of the Institute: 

Provided that the Council may in suitable 
cases exempt any Company Secretary in pras- 
tice or Arm of such Company Secretaries from 
the opsration of this sub-section. 

(2) Every Company Secretary in practica 
or firm of auch Oompany Seoretaries masin- 
taining more than one office shall send to the 
Council a list of offices and the persone in 
Gharge thereof snd shall keep the Council 
informed of any changes in relation thereto. 

38. Resiprocity.—(1) Where any country, 
notified by the Oentral Government in this 
behalf in the Official Gazette, prevents persons 
of Indian domicile from becoming memberg 
of any institution similar to the Institute esta. 
blished under this Act or from practising the 
profession of Company Seorstaryship or 
subjects them to unfair discrimination in that 
country, no subject of any such country shall 
be entitled to become a member of the Ingti- 
tute or practice the profession of Company 
Secretaries in Indis. 
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(2) Subject to the provisions of gub.seo- 
‘tion (1), the Council may prescribe the condi- 
tions, if any, subject to which foreign quali. 
fications relating to Company Secrotaryahip 
shall be recognised for the purposes of entry 
in the Register. 

39. Power to make regulations, — (1) 
The Council may, by notification in the 
Gazette of India, make regulations for the 
purpose of carrying out the provisions of this 


(2) In particular and without prejudice to 
the generality of the foregoing power, such 
regulations may provide for all or any of the 
following matters, namely:— 


(a) the professions that may be recognised 
under sub-section (2) of section 2 and items 
(1), (3) and (4) of Part I of the First Sche- 
dule; 

(b) the examinations and training for the 
purposes of clauses (o), (d) and (e) of sub- 
section (1) of seation 4; 

(o) the manner of making an application 
and granting thereof under gub-section (3) 
of seation 4 or sub-section (3) of section 5; 


(d) the foes payable under gub.section (3) 
of section 4,: sub-gection (3) of section 5, sub. 
section (2) of section 6, clause (a) of sub- 
section (2) of section 15, sub-section (4) of 
section 19 and olanse (0) of sub.seation (1) of 
section 20; 


(e) the qualifications and practical ex- 
perience for the piz godog of sub-section (3) of 
pection 5; 


(Ð the form in which an application may 
be made under gub-section (2) of section 6; 


(g) the manner in which an election to the 
Council may be conducted under section 10; 


(h) the transaction of business by the 
Council for the discharge of its functions 
under section 15 and other provisions of this 
Ast, the place at which and the intervals at 
which the Oouncil shall hold its meetings 
for the transaction of such business, the pro. 
cedure to be followed at such meetings and 
all other matters connected therewith; 


(i) the regulation and maintenance of the 
status and standards of professional quali- 
fications of members of the Institute, ag re. 
quired by clause (i) of sub-section (2) of 
section 15; 

(j) the carrying out of research in matters 
of interest to Company Secretaries as requir. 

ed by clause (j) of sub-section (2) of gec. 
tion 15:3. 

(k) the maintenance of libraries and publi- 
cation of books and periodicals relating to 
Management of companies and allied subjects, 
‘as required by clause (k) of sub.geation (2) of 
section 15; 
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(1) the exercise of disciplinary powers, as 
required by clause (m) of sub-section (2) of 
section 15; 

(m) the transaction of business by the 
Standing Committees and other Committees 
referred to in section 17, the places at whioh 
and the intervals at which such Committees 
shall hold their meetings for the transaction 
of such business, the procedure to be followed 
at such meetings and all other matters con- 
nected therewith: 

n) the manner in which the Register may 
be maintained under sub-section (1) of sac. 
tion 19; | 

(0) the other particulars to be included in 
the Register, as required by clause (a) of 
gub.section (2) of section 19; 

p) the manner in which the annual list 
of members of tha Institute may be published 
under sub-section (3) of section 19; 

(q) the inquiries to be held under sub. 
section (1) of section 31; 

(r)-the manner in which Regional Council 
may be constituted under sub-section (2) of 
section 23 and the functions thereof; 

(B) the conditions subject to which foreign 
qualifications may be recognised under sub- 
section (2) of section 38; 

(t) any other matter which is required to 
be, or may be, prescribed under this Act. 

B ) All regulations made by the Council 
under ‘this Act shall be gubject to the condi- 
tions of previous publication and to the appro- 
val of the Oentral Government. 

(4) Every regulation shall, as soon as may 
be after itis made by the Council, be for. 
warded to the Central Government and that 
Government shall cause a copy of the same 
to be laid before eaoh House of Parliament, 
while it is in session for a total period of 
thirty days which may be comprised in one 
session or in two or more successive sessions, 
and if, before the expiry of the session imme- 
diately following the session or the successive 
sessions aforesaid, both Houses agree in mak- 
ing any modification in the regulation or both 
Houses agree that the regulation should not 
be made, the regulation shall thereafter have 
effect only in such modified form or be of no 
effect, as the case may be; so however, that 
any such modification or annulment shall be 
without prejudice to the validity of anything 
previously done under that regulation. 

THE FIRST SOHEDU LE 
[See sections 21 (4) and 22] 
PARTI 


PROFESSIONAL MISCONDUOT IN RELATION | 
TO MEMBERS OF THE INSTITUTE 
IN PRAOTION 
A Oompany Secretary in practice shall be 
deemed to be guilty of professional miscon. 
duct, if he— 


-ÈÌ 


1981 


(1) allows any other person to practice in 
his name as a Company Secretary unlega such 
other parson is a Company Secretary or is a 
member of such other recognised profession 
as may be presaribed in this behalf, and is in 
partnership with or employed by him; 


(2) pays or allows or agrega to pay or 
allow, direstly or indirectly, any ahere, som- 
mission or brokerage in the fees or profits 
of his professional work to any person, other 

& member of the Institute or a partner 
or a retired partner or the legal represenis- 
tive of a deceased partner. 


Ecplanation. — In thia item, ‘‘partner” 
includes a parson residing outside India with 
whom a Oompany ‘Seoretary in practice hag 
entered into partnership which is not in 
contravention of item (4) of this Part; 


(3) sccepts or agrees to accept, except from 
a member of the Institute or from any one 
belonging to any of the recognised professions 
prescribed for the purpose, any part of the 
profits, fees or other remuneration arising 
out of the work which is not of a professional 
nature; 


(4) entera into partnership with any person 
other than a Company Secretary in practics 
or a member of any other recognised pro- 
fession ag may be prescribed or æ person 
rogident without India who but for hig resi- 
dence abroad would have been entitled to be 
régistered as a momber of the Institute onder 
clause (e) of sub-section (1) of section 4 or 
whose qualificationg are recognised by the 
Central Government or the Council for the 
purpose of membership of the Institute pro- 
vided that the Company Secretary shares in 
the fees or profits of the professional work 
the partnership both within and without 

ia; . 


(5) seoures, either through the services of 
& person not qualified to be his partner or by 
məsna which are not open to a Company 
Secretary, any profeasional work; 


(6) aolicits clients or professional work, 
either directly or indirectly, by circular, ad- 
vertisment, personal communication or inter- 
view or by any other means; 


(7) advertises his professional attainments 
or services, or uses any designation or expres- 
sion other than Company Secretary on pro- 
fessional documents, visiting cards, letter. 
headg or sign boards, unless it be & degree 
of a University established by law in India or 
recognised by the Central Government or a 
title indicating membership. of the Inatitute or 
of any other institution that has been recognis-. 
ed by the Central Government or may be re- 
recognised by the Council. 
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(8) accepts the position of a Company Seore. 
tary in practice previously held by another 
Oompany Secretary in practice without first 
communicating with him in writing; 

(9) charges or offers to charge, accepts or 
offers te accept, in respect of any professional 
employment fees which are based on a per- 
centage of profits or which are contingent 
upon fhe findings or results of such employ- 
ment, except in cages which are permitted 
under any regulations made under this Act; 

(10) engages in any business or occupation 
other than. the profession of Company Seore. 
tary unless permitted by the Oouncil go to 
engage : 

Provided that nothing contained herein 

shall disentitle a Oompany Secretary from 
being s director of a company except as pro- 
vided in the Companies Act; 
- (11) acsepta a position as Company Secre. 
tary in practice previously held by some other 
Company Secretary in practices in such condi. 
tions as to Constitute under-cutting: 


(12) allows a person not being a member of 
the Institute in practice or a member not 
being hig partner to sign on his behalf or on 
behalf of his firm anything which ha ig requir. 
ed to certify as a company Secretary, or any 
other statements related thereto. 


PART IT 


PROFESSIONAL MISOONDUOCT IN RELATION 
TO MEMBERS OF THR INSTITUTE IN 
SERVIOR ‘ 


A member of the Institute (other than a 
member in practice) shall be deemed to be 
guilty of professional misconduct, if he being 
an employee of any company, firm or person— 

(1) pays or allows or agrees to pay, directly 
Or indirectly, to any person sny share in the 
emolumonta of the employment undertaken 
by the member; 


(2) accepts or agrees to accept any part of 
fees, profits or gaing from a lawyer, a Com- 
pany Secretary or broker engaged by such 
company, firm or person or agent or customer 
of such company: firm or person by way of 
commission or gratification; 

(3) digologes confidential information acquir- 
ed in the courge of his employment otherwige 
than as required by ‘any law for the time 
being in force or ag permitted by his em. 
ployer. 
f PåRT IH 


PROFESSIONAL MISCONDUOT IN RELATION 
TO MEMBARS OF THE INSTITUTE 
GENERALLY . 
A member of the Institute whether in prac. 
tice or not shall be deemed to be guilty of 
professional misconduct, if he — 
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(1) includes in any statement, return or 
' form to be submitted to the Oounail any parti- 
Gulars knowing them to be falga; 
(8) not being a Fellow styles himsalf as a 
Ow; 

(3) does not supply the Information called 
for or does not comply with the requirements 
asked for by the Oouneil or any of its Oom. 
mittoes; 

(4) defalcates or embezzleg moneys recetv- 
ed in hig professional capacity. 

THE SECOND SOHEDULE 
[See sections 21 (5) and 22] 
PART I 


Paoraasiowit MISCONDUOT IN RELATION. 
‘PO MEMBERS OF THE INSTITUTH IN 
PRAOTIOR REQUIRING ACTION BY | 
A Hran. Court 


A Company Seoretary in practice shall be. 


deemed to be guilty of professional miscon. 
duct, if hem 

(1) disoloses -information acquired in the 
course of his professional engagement to any 
parson other than the client so engaging bim, 
without the consent of such client, or other. 
wise than as required by any law for the 
time being in force; 

(2) coxtifies or submits in his name or in 
the name of his firm a report of an examina- 
tion of the matters relating to Oompany 
Secretarial practica and related statements 
unless the examination of such statements 
has been made by him or by a pariner or any 
employes in his firm or by another Company 
Secretary in practice: 

(3) permits hig name or the name of hia 
firm to be used in connection with any report 
or atatement contingent upon future trangac. 
tions in a, manner which may lead to the 
belief that he vouches for the accuracy of the 


ecant; 

` (4) expresses hig opinion on any report or 
statement given to any buginess enterprise in 
which he, his firm or a partner in hig firm 
has substantial interest, unless he discloses 
the interest also in hia report; 

(6) deliberately aide in or abeta the conceal- 
ment in hig report-or statement of a material 
fact known to him although the disclosure of 
which is necessary to make such statement not 
misleading; 

(6) faila to disclose in hig report a material 
mis.statement known to him and with which 
he ig concerned in a professional capacity; 

(1) ig grossly negligent in the conduct of 
his professional duties; 

(8) fails to obtain sufficient information to 
warrant the expression of an opinion or makes 
exceptions which are gufficiently material to 
negate the eXpression of an opinion; 
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(9) fails to invite attention to any material 
departure from the generally accepted proce. 
dure relating to the secretarial practica; 

(10) fails to keep moneys of his olient in a 
separate banking account or to use gach 
moneys for purposes for which they are in- 
tended. = 


PART II 
PROFESSIONAL MISCONDUCT IN RELATION 
TO MEMBERS OF TSB INSTITUTE 
' G@BNBRALLY REQUIRING ` 
AOTION BY A HIGH Gourt 


A member of the Inailtute, whether in prac. 
tice or not, shall ba deemed to be guilty of 
professional misconduct, if he— 

(1) contravenes any of the provisions of 
this Aot or the regulations made thereunder; 

(2) is guilty of such other act or omission 
ag may be specified by the Oounail in this 
behalf, by notification in the Official Gazette. 


THE HIGH COURT AND SUPREME COURT 
JUDGES (CONDITIONS OF SERVICE) 
AMENDMENT AOT, 1980. 

(Aot No. 57 of 1980)* 

[10th December, 1980.] 
An Act farther to amend the High Oourt 

Judges (Conditions of Service) Act, 1954, 

and the Supreme Court Judges (Conditions 

of Service) Act, 1958. 

Be it enacted by Parliament in the Thirty- 
first Year of the Republic of India as fol- 
lows :—. 

OHAPTER I 
PRELIMINARY 

4. Short title.—This Act may be called 
THE HIGH COURT AND SUPREME COURT 
JUDGES (CONDITIONS OF SERVICER) 
AMENDMENT AOT, 1980. . 

CHAPTER I 


AMENDMENT OF THE Hie Court Jupars 
(Conprrions of Survion) Aor, 1954. 


9, Amendment of section 3. — In gap. 
tion 2 of the High Oourt Judges (Conditions 
of Service) Act, 1954 (hereafter in this Ohap- 
ter referred to as the High Oourt Judges Act), 
in clause (b) of sub-section (1), for sub- 
clause (ii), the following sub-clause shall be 
substituted, namely ı 

“(ii) the amount, actually taken, of each 
period of leave on full allowances at a rate 
equal to the monthly rate of the galary;”’. 


* Received the assent of the President ow- 10-12. 
1980 Act published in sae of India, 10-12. 
1980, Part II-S. 1, Ext 

For Statement of Objects” and Reasons," see 
Gaz, a India, 4-8-1980, Part II-S, 2, Ext., 
D. 4 
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3. Amendment of section 9.—In section 9 
of the High Oonrt Judges Act, to sub.gec. 
tion (1), the following proviso shall be added, 
namely :— 

"Provided that where leave on full allow- 
andes is granted to a Judge on medical corti- 
ficate, the monthly rate of leave allowances 
shall, for the first one hundred and twenty 
days of such leave, be a rate equal to the 
monthly rata of his salary.” 

%, Amendment of sentions 44 and 15. — 
In the High Court Judges Act, in the Expla- 
nation to section 14 and in section 15, for the 
words “pensionable civil post’, wherever they 
occur, the words ‘pensionable post” shall be 
substituted and shall be deemed always to 
have been substituted. 

5. Section 22D. Exemption from liability 
to pay income.tax on certain perquisites 
or allowance received by a Judge, — After 
section 220 of the High Court Judges Act, 
the following section shall be ingerted and 
shall be deemed to have been inserted with 
effect from the lst day of April, 1976, 
namely :— 

‘92D. Notwithstanding anything contained 
in the Income-tax Act, 1961,— 

(a) the value of rent-free official residence 
provided to a Judge under sub-section (1) of 
section 224; or 

(b) the allowance paid to him under sub. 
section (2) of that section, 
shall not be included in the PANES of 
hig income chargeable ander the head ''Bala. 
n under gection 15 of the Income.tax Aot, 
1 


6. Amendment of First Sohedule,—Ina the 
re Schedale to the High Court Jadges 


(a) in paragraph 1 of Part I. for the words - 


“pensionable civil post’, at both the places 
where they occur, the words ‘pensionable 
post” shall be substituted and shall be deemed 
always to have been substituted: 


(b) in paragraph 1 of Part IIL. for the 
words “civil pensionable post’, the worda 
"'pansionsble post’ shall be substituted and 
shall be deemed always to have been substi- 
tuted. 

~ CHAPTER IU 


AMENDMENT OF THE RUOPREME QOouURT JUDGES 
(Conpirions oF SERVIOR) Act, 1958, 

7. Amendment of section 2,— In section 2 
of the Supreme Conrt Judges (Conditions of 
Service) Act, 1958 (hereafter in this Ohapter 
referred to as the Supreme Court Judges 
Act), in clause (h), for sub-clause (iii), the 


following sub-clause shall be substituted, ~ 


namely :— 
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(iii) the amount, actually taken, of each 
period of lesve on full allowances at a rate 
equal to the monthly rate of the galary;”. 


8. Amendment of section 9. — In seo. 
tion 9 of the Supreme Court Judges Act, to 
sub-section (1), the following proviso shall be 
added, namely :— 


‘Provided that where leave on full allow. 
ances is granted toa Judge on medical certi. 
ficate, the monthly rate of leave allowances 
shall, for the first one hundred and iwenty 
days of such leave, be a rate equal to the 
monthly rate of his galary.”. 


9. Amendment of sections 18 and 14 and 
Schedule. — In the Supreme Court Judges 
Act, in the Explanation to section 13, in 
section 14, in paragraph 1 of Part I, and in 
paragraph 1 of Part III, of the Sohedule, for 
the words pensionable civil post”, wherever 
they occur, the words ‘pensionable post” 
shall be substituted and shall be desmed 
always to have been substituted. 

40. Insertion of new section 28D. — 
After section 230 of the Supreme Court 
Judges Aot; the following section shall be 
ingerted and shall be deemed to havea been 
inserted with effect from the let day of April, 
1975, namely :— 

'23D. Exemption from liability to pay 
income.tax on certain perquisites received 
by a Judge. Notwithstanding anything con- 
tained in the Income.tax Act, 1961, the value 
of rent-free official residence provided to a 
Judge under sub-section (1) of section 23 
shall not be included in the computation of 


` his income chargeable under the head ''Sala. 


ries’. under section 15 of the Income.iax 


Act, 19817. 

THE BENGAL CHEMIOAL AND PHARMA. 
OEUTIOAL WORKS LIMITED (AOQUIBI. 
TION AND TRANSFER OF. UNDER- 
TAKINGS) ACT, 1980. 

(Act No. 58 of 1980) 

. OQOONTENTS., 

OHAPTER I 
PRELIMINARY 

1. Short title and commencement. 

2. Definitions. 

OHAPTER I1 
AOQUIBITION AND TRANSFER OF UNDER. 
TAKINGS OF THH COMPANY- 

3. Transfer to, and vesting, in Oentral 
Government of the undertakings of the 
Company. 

4, General effect of vesting. 
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5. Central Government or existing or new 
Government company, not to be liable 
for certain prior liabilities. 

-6. Power of Oontral Government to direat 
vesting of the undertakings of the Oom. 
pany in an existing Government Com. 
pany. 

7. Transfer of the iadermnings of the Com- 
pany from an existing Government Qom- 
pany to & new Government Company. 

OHAPTER III 
PAYMENT OF AMOUNTS. 
8. Payment of amount. 
9. Payment of further amount. 


OHAPTER IV 
MANAGEMENT, ETO., OF THE UNDER. 
TAKINGS OF THH COMPANY. 
10. Management, eto., of the undertakings of 
the Company. 


11. Duty of persons in charge of management 
of undertakings of the Company to 
deliver all agsetg, otc. 

12. Accounts to be rendered by the Company 
or any other person. 

13, Accounts and audit. 


CHAPTER V 
Provisions Racatrxne TO EMPLOYEES 
OF THH COMPANY, 


14. Employment of certain employees to 
continue. 
16. Provident fund and other funds. 


OHAPTER VI 
COMMISSIONHR OF PAYMENTS. 

16. Appointment of Commissioner of Pay- 
ments. 

17. Payment by Oentral Government to the 

i Commissioner. 

18. Certain powers of Central Guveenniaii or 
existing, or new Government Oompany. 

19. Claims to be made to the Commissioner. 

20, Priority of claims. 

21, Hxamination of claims. 

22. Admission or rejection of claims. 

£3. Disbursement of money by Commissioner 
to claimanta. 

24, Disbursement of amount to the Company 
and possession of certain machinery, 
uyoipme nt, ate, 

85. Undisbursed or unclaimed amount to be 
deposited to the general revenue ac. 
count. 

CHAPTER VII 
MISOALLANEOUS 
26. Act to have overriding effect. 


A. I. R; 
27. Oontracta to coase to. have effect unless 
ratifiad by the Central Government or 
existing, or new, Government Company. 
28. Penalties. 
29. Offences by companies. 
30. Protestion of action taken in good faith. 
31. Delegation of powera. i 
32. Power to make rules, 
33. Power to remove difficulties. ` 
THE SOHEDULE 
(See sections 20, 21, 22 and 24) 
ORDER OF PRIORITIES FOR THE DIS. 


CHARGE OF THE LIABILITIES 
OF THE COMPANY 
THE BENGAL CHEMICAL AND PHARMA. 
OERUTIOAL WORKS LIMITED (AO. ` 
QUISITION AND TRANSFER OF 
UNDERTAKINGS) AOT, 1980. 
(Act No. 58 of 1980)* 
4[12th December, 1980] 
An Act to provide for the acquisition and 
transfer, in the public interest, :of the 
undertakings of the Bengal Chemical and 

Pharmaceutical Works Limited, and for 

matters connected therewith or incidental 

thereto. 

Whereas the Bengal Chemical and Phar- 
macoutical Works Limited were engaged in 
the production and distribution of articles 
specified in the First Schedule to the Indus- 


‘tries (Development and Regulation) Act, 1951, 


namely, chemicals (other than fertilizers), 
drugs, pharmaceuticals and other products, 
da Bre essential to the needs of the general 
public; 


And whereas the Central Government, 
boing of opinion, after an investigation inte 
the affairs of the Company, that the affairs of 
the company have been managed in a manner 
highly detrimental to the public interest, had 
authorigad, under section 18A of thea Indas- 
tries (Development and Regulation) Ast, 
1951, a body of peraons to take over the 
management of the Company; 


And whereas for the purpose of recon. 
atructing and rehabilitating the undertakings 
owned by the Company go as to subserve the 
interests of the -general public by the aug. 
mentation of production and distribution of 
different varieties of chemicals (other than 
fertilizers), drugs, pharmaceuticals and other 


[+] Received the assent of the President on 
12.12.1980 Act published in Gaz. of India; 
12.12.1980, Part II-S., 1, Ext. p. 6 

For Statement of Objects and oaSons, see 
a India; 12-8-1980, Part II. S, 2, Ext. 
p. 


1981 
prodasta which are easentlal to the needs of 
the general public and to secure the continued 
supply thereof, itis necessary to acquire the 
andertakings of the Company; 

Be it enacted by Parliament in the Thirty - 
- first Year of tha Republic of Indiaas fol. 
lows :— 

CHAPTER I 

PRELIMINARY 

. 4. Short title and commencement, — (1) 
This Act may be called THE BENGAL 
OHEMIOAL AND PHARMAOEUTIOAL 
WORKS LIMITED (AOQUISITION AND 
TRANSFER OF UNDERTAKINGS) AOT, 
41980. 

(2) It shall come into force on such date as 
the Oentral Government may, by notification, 
appoint. 

2. Definitions. — In this Act, unless the 
context otherwise requires,— . 

(a) ‘appointed day” means the date on 
. which this Act comes into force; 

(b) ''Oommigsioner” means the Commis- 
sioner of Payments appointed under sec- 
‘tion 16; 

(o) ''Oompany” means the Bengal Ohemi.- 
cal and Pharmaceutical Works Limited, 
being a company as defined in the Companies 
Act, 1956, and having its reglatered office at 
6, Ganesh Obunder Avenue, Calcutta.700013; 

(d) "existing Government company” means 


a Government company which is carrying on. 


business on the appointed day; 


(e) ‘new Government company” means a 
Government company formed and registered 
on or after the appointed day; 

(f) "notification" means a notification pub- 
fished in the Official Gazette ; 

(g) “presoribed "means presoribed by ruleg 
made under this Act; 

(h) "specified date’ means such date as 
he Central Government may, for the pur- 
pose of any of the provisions of thia Act, by 
notification, specify, and different dates may 
ba specified for different provisions of this 

(i) words and expressions used herein and 
mot defined, but defined in the Companies Act, 
1956, have the meanings, respectively, ag- 
signed to them in that Act. 


OHAPTER II 


ACQUISITION AND TRANSFER OF THE UNDER. 
TAKINGS OF THE COMPANY 


3. Transfer to, and vesting in, Central 
Government of the undertakings of the 
Company. — On the appointed day, the 
undertakings of the Company, and the right, 
éitle and intereat of the Company in relation 
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to its undertakings, shall, by virtue of thia 
Act, stand transferred to, and vest in, the- 
Oentral Government. 


A. General effect of vesting. — (1) The 
undertakings of the Company shall be deemed 
to :include all assets, rights, lease-holda, 
powers, authorities and privileges, and all pro. 
perty, movable and immovable, including 
lands, buildings, offices, factories, workshops, - 
stores, instruments, plants, machinery snd 
equipment, installations, laboratories, office 
furniture, atationery and equipment, vehicles, 
patents, trade marks, cash balances, cash on 
hand, reserve funds, investments, book . debts 
and all other rights and interests in, or 
arising out of, auch property as were imme- 
diately before the appointed day in the owner. 
Ship, possession, power or control of the Com. 
pany, whether within or outside India, and all 
books of account, registers and all other doou-, 
ments of whatever nature relating thereto. 

(2) All properties and essets as aforesaid 
which have vested in the Osntral Government. 
under section 3 shall, by force of such vesting, 
be freed and discharged from any trust obli- 
gation, mortgage, charge, lien and all other 
incumbranees affecting them, and any attach. 
ment, injunction, decree or order of any Qourt 
or fother authority restricting the use of auch 
properties or assata in any manner or appoint. 
ing any receiver in respect of the whole or. 
any part of such properties or assets shall be 
deemed to have been withdrawn. 

(3) Hvery mortgagee of any property which 
has vested, under this Act. in the Central 
Government and every person holding any 
charge, lien or other interest in, or in rela. 
tion to, any such property shall give, within. 
such time and in such manner as may be 
prescribed, an intimation to the Commissioner 
of such mortgage, charge, lien or other in. 
terest. 

(4) For the removal of doubta, it is hereby 
declared that the mortgagee of any property. 
referred to in sub-section (3) or any other 
person holding any oharge, lien or other 
interest in, or in relation to, any suck property 
shall be entitled to claim; in actordanca with 
hia rights and intereste, payment of the mort- 
gage money or other dues, in whole or in 
part, out of the amount specified in section 8, 
and algo out of the amounts deter mined under 
gection 9, but, no such mortgage, charge, lien 
or other interest shall be enforceable against 
any property which has vested in the Central 


~ Government. 


(5) Any licence or ather instrument granted 
to the Company in relation to any undertaking 
which has vested in the Central Government 
under‘section 3 at any time before the appoint- 
ad day and in force immediately before the 


-——- 
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appointed day shall continue to be in forse on 
and after such day in accordance with its 
tanor in relation to and for the purposes of 
such undertaking, and, on and, from the 
date of vesting of such undertaking, under 
section 6, in an existing Government company, 
or under section 7, in a new Government 
company, the existing, or new, Government 
company, ag the case may be, shall be deemed 
to be substituted in such Licence or other 
instrument aa if such licence or other instru- 
ment had been granted to such existing, or new 
Government company and such existing or 
new-Government Company shall hold it for the 
remainder the period for which the Company 
would have held it under the terms thereof. 


(6) If, on the appointed day, any suit, 
appeal or other proceeding, of whatever 
nature, in relation to any property or asset 
which has vested in the Central Government 
under section 3 instituted or preferred by or 
against the Company is pending, the same 
shall not abate, be discontinued or be. in any 
way. prejudicially affected by reason of the 
transfer of the undertakings of the Company 
or of anything contained in thia Act, but the 
suit, appeal or other proceeding may be con. 
tinued, prosecuted or enforced by or againat 
the Central Government, or where the under- 
takings of the Company are directed under 


section 6 to vest in an existing Government: 


company, or become transferred by virtua of 
the provisions of section 7 to a new Govern- 
ment company, by or against such Govern. 
ment company. 


5. Central Government or existing. or 
new, Government company. not to be Ha- 
ble for certain prior liabilities. —(1) Every 
liability of the Company in respect of any 
period prior to the lst day of April, 1979, 
shall be the liability of the Qompany and 
shall be enforceable against it and not- against 
the Central Government, or, whore the under- 
takings of the Company are directed, under 
section 6, to vest in an existing Govern- 
ment company, or become transferred by 
virtue of the provisions of section 7, fo & new 
Government company, against such Govern. 
ment company. 


(2) Any liability incurred by, or arising 
against, the Company on or after the Ist day 
of April, 1979, including the liability to repay 
loans advanced to the Company by the Central 
Government on or after that day, together 
with ‘the interest due thereon, shall be the 
liability, — 

(a) Where the undertakings of the Oom- 
pany are directed, under section 6 to vest in 
an existing Government company, of that 
existing Government company; or 
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(b) where the undertakings of the Company. 


‘become transferred by virtus of the provisions 


of section 7, to a new Government sompany, 
of that new Government company, 

and shall be discharged by such Government 
company a3 and when the discharge of such. 
liability becomes due 

(3) For the removal of donbis, it is hereby 
declared that,— 

(a) save as otherwise expressly provided in. 
thia Act, no liability of the Company in rela- 
tion to iig undertakings in respect of any 
period prior to the lst day of, April, 1979, 
shall be enforceable against the Oentral. 
Government, or, where the undertakings: 
of the Company are directed, under seo. 
tion 6 to vesi in an existing Government. 
company, or become transferred by virtue of | 
the provisions of section 7, to a new Govern.. 
ment company, against such Government. 
company; 

(b) no award, decree or order of any court, 
tribunal or other authority in relation 
to the undertakings of the Oompany, passed 
on or after the appointed day, in respect of 
any matter, claim or dispute, which arose: 
before the 1gt:day of April,: 1979, shall be 
enforceable against the Central Government,. 
or, where the undertakings of the Company 
are directed under section 6, to vest in am 
existing Government company: or become: 
transferred, by virtue of the provisions of gec- 
tion 7 to a‘new Government company, against 
such Government company; 

(o) no lability incurred by the Company 
before the ist day of April, 1979, for the 
contravention of any provision of law for the. 
time being in force, shall be enforceable 
agsinst'the Oentral Government, or, where: 
the undertakings of the Company are dirested,. 
under section 6, to vest in an existing Govern- 
ment company, or become transferred, by 
virtue of the provisions of section 7, to a now- 
Government company, against such Govern.. 
ment company. 

6. Power of Uentral Government to 
dipest vesting of the undertakings of. the. 
Company in an existing Government com- 
pany. — (1) Notwithstanding anything con. 
tained in gectiong 3 and 4, and gubject to the. 
provisions of gaeotion 7, the Central Govern.. 
ment may, if it is satisfied that an existing: 
Government company is willing to comply, or 
hag complied, with such terms and conditions 
as that Government may think fit to impose, 


‘direct, by notification, that the undertakings 


of the Oompany, and the right, title and 
interest of the Company in relation to itp 
undertakings which have vested in the Cen. 
tral Government under section 3, shall, in- 
stead of continuing to vest in the Central 


Sy 


a ni 
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Government, vest in that existing Government 
company either on the date of publication of 
the notification or on such earlier or later 
data (not being = date earlier than the 
appointed day) ss may be apecified in the 
notification. 


(2) Whore the right, title and interest of 
the Company in relation to ita undertakings 
vest, under gub-section (1), in an existing 
Government company, that Government com. 
pany shall, on and from the date of such 
vesting be deemed to have become, and until 
the transfer of the undertakings by virtue of 
the provisions of section 7 to a new Govern. 


ment company, be deemed to be, the owner 


in relation to such undertakings and the 
rights and liabilities of tha Central Govern. 
men’ in relation to such undertakings shall, 
on and from the date of such vesting, be 
deemed to have become, and until the date of 
such transfer be deemed to be, the rights and 
liabilities, respectively, of that existing Gov. 
ernment company. 

7. Transfer of the undertakings of the 
Company from an existing Government 
company to a new Government com. 
pany. — (1) Notwithstanding anything con. 
tained in sections 3 and 4, where the under. 
takings of the Company bave been directed, 
under gub.gection (1) of section 6, to vest in 
an existing Government company, the Central 
Government rosy, if it is satisfied that a new 
Government company ‘is willing to comply, 
or has complied, with such terms and condi- 
tions as that Government may think fit to 
impose, declare, by notification, that the 
undertakings of the Oompany be transferred 
to that new Government company, and on the 
issue of such declaration, the right, title and 
interest of the Company in relation to its 
undertakings which had been directed under 
sub.section (1) of section 6 to veat in an 
existing Government company, shall, instead 
of continuing to vest in that existing Govern- 
ment.company, vest in that new Government 
company with effect from ee date on which 


. gueh declaration is made. 


(2) Where the right, title and erai of 


the existing Government company in relation. 
to the undertakings of the Company vest. 
. under gub-gection(1) in a new Government 


company, that new Government company 
Bhall.on and from the date of such veating, 
be deemed to have become the owner in 
relation to gsueh undertakings and all the 
rights and liabilities of the existing Govern- 
ment company in relation fo such undertak- 
ings shall, on and from the date of such vest. 
ing, be deemed to have become the rights 
and liabilities, respectively, of that new Gov. 
ernment company. 
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OHAPTER UI 
PAYMENT oF AMOUNTS 


8. Payment of amount. —For the transfer 
to, and vesting in, the Central Government, 
under section 3, of the undertakings of the 
Company and the right, title and interegt of 
the Company in relation to ita undertakingg,. 
there shall be given by the Central Govern- 
meni to the Company, in cash, and in the: 
manner specified in Ohapter VI, an amount 
of rupees five hundred and two lakha and 
four thonsand. 


9, Payment of further amount. — (1) 
For the deprivation of the Company of tho 
management of its undertakings, there shall 
be given to the Company by the Oentral 
Government an amount calculated at the rate 
of two thousand rupees per month for the 
period commencing on the date on which the 
management of the undertakings of the Com- 
pany was taken ‘over by the persons auth- 
orlsed by the Central Government under gee. 
tion 18A of the Industries (Development and 
Regulation) Act 1951, and ending on the: 
appointed day. 


(2) The amount specified in section 8, and 
the amount determined under sub-section (1), 
shall carry simple interest at the rate of four 
per cent. per annum for the period commenc. 
ing on the appointed day and ending on the: 
date on which payment of such amounts :is 
made by the Central Government to the Com.. 
missioner. 


(3) The amounta determined in accordance- 
with the provisions of sub-sectiona (1) and (2) 
shall ba given by the Oontral Government to- 
the Company in addition to the amount apoc. 
fied in section 8. 


(4) For the removal of doubts, it is s hereby: 
aggre that the liabilities of the Company 

in relation to its undertakings which haye- 
vested in the Central Government under ses- 
tion 3 shall be discharged from the amount: 
referred to in section 8, and also from the 
amounts deterrcined under aub-sections (1b 
and (2), in accordance with the rights and 
interest of the creditors of the Company. 


OHAPTER IV 


MANAGEMENT, BTOC., OF TEB UNDERTAKINGS 
OF THE OoMPANY 


40. Management, eto., of the undertak. 
ings of the Company. — {1) The generat 
superintendence, direction, control and man. 
agement of the affairs and business of the- 
undertakings of the Oompany, the right, title- 
and interest in relation to which have vested 
in the Central Government under gection 3,. 
shali,-—~ 
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(a) where a direction has been given by 
the Central Government under sub-section (1) 
-of section 6, vest, on and from the date speci- 

fied in such direction, in the existing Govern. 
ment company specified thereon; or 


(b) where a declaration has been made 
under sub.section (1) of section 7, vest, on 
cand from the date of such declaration, in the 
mew Government company specified therein; 


(c) where no direction referred to in 
.Glange (a) or declaration under clause (b) hag 
been given or made, vest, on and from the 
appointed day, in one or more Custodians 
-appointed by the Oentral Government under 
sub.gection (2), 
and thereupon the existing, or new, Govern- 
ment company so specified or the Custodian 
or Qustodiang so appointed, as the case may 
be, shall be entitled to exercise, to the ex. 
clusion of all other persons, all such powers 
and do all such things ss the Company is 
-authorised to exercige and do in relation to 
ita undertakings. 


(2) The Central Government may appoint 
-one or more individuals or e Government 
-company as the Custodian or Custodians of the 
undertakings of the Oompany in relation to 
which no direction has been made by it under 
‘sub-section (1) of section 6 or no dedlaration 
has been made by it under sub-section (1) of 
section 7. 


(3) The Custodian or Custodians so appn: 
ed shall receive from the funds of the under. 
takings of the Oompany such remuneration as 
the Central Government may fix and hold 
-offica during the pleasure of the Central Gov. 
ernment. 


44, Duty of persons in charge of manage- 
ment of undertakings of the Company to 
-deliver all assets, eto.—(1) On the vesting 
-of the management of the undertakings of the 
‘Company in an existing, or a new, Govern- 
ment company or on the appointment of a 
Oustodian or Oustodiana, all persons in charge 
-of the management of the undertakings of the 
~Oompsny immediately before such vesting or 

‘appointment shall be bound to deliver to such 
-Government company, or Custodian or Ousto. 
-diang ss the case may be, all assets, books of 
-account, registers and other documents in their 
-custody relating to the undertakings of such 
: Company. 

(2) The Oentral Government may isgue 
-guch directions as it may deem desirable in 
the circumstances of the cage to the existing, 
-or new, Government company or the 
Custodian or Oustodians as to the powers 
-and duties of such Government aom- 
pany, or Oustodian or Onstodians and such 
‘Government company, or Oustodian or Ouato: 
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diana may also, if it is considered necessary 
so to do apply to the Central Government at 
any time for instructions ae to the manner in 
which the management of the undertakings of 
the Company shall be conducted or in relation 
to any other matter arising in the courge of 
such management. 


(3) Any person, who on the appointed dis: 
has in his possession or under his control any 
books, documents or other papers relating to 
the undertakings of the Company which have 
vasted in the Central Government or in any 
existing or new, Government company and 
which belong to the Company, or would have 
go belonged if the undertakings of the Oom- 
pany had not vested in the Central Govern- 
ment or the existing. or new, Government 
company, shall be Hable to account for the 
said books, documents or other papers to the 
Oentral Government or the existing, or new, 
Government company, as the case may be, and 
shall deliver them up to the Central Govern- 
ment or the existing, or new, Government 
Company or to such person or body of persons 
as the Central Government or such Govern- 
ment company may specify in this behalf. 


(4) The Central Government or the exist- 
ing, or new, Government company may take, 
or cause to be taken, all necessary steps for 
ascuring posasasion of all undertakings which 
have vested in the Central Government or the 
existing, or new, Government company under 
this Act, 


(5) The Company shall, within such period 
as the Central Government may allow in this 
behalf, furnish to that Government a complete 
inventory of all its properties and sasata, as 
on the appointed day, pertaining to the under- 
takings which have vested in the Central Gov- 
ernment under section 3, and, for this purpose, 
the Oentral Government or the existing, or 
new, Government company. shall afford to the 
Company all reagonable facilities. - ; 


43. Accounts to be rendered by the Com- 
pany or any other person. — (1) Where 
in pursuance of any decree, order or injunc. 
tion of any court or otherwiie — To 

(a) the authorised persons were, after the 
date on which the management of the 
undertakings of the Oompany was taken over 
by them under section 18A of the Industries 
(Development and Regulation) Act, 1951 and 
before the appointed day; or 

(b) the Central Government or the existing, `; 
or new, Government company, as the oase 
may be, is, on or afer the appointed day, 
prevented from taking over the management 
of any part of the undertakings of the Oom- 
pany, the Company, or any other person in 
possession custody or control of such: part; shall 


1981 


in relation to the period commenoing on the 
date of auch taking over and ending on the date 
on which such part was or is handed over to 
he authorised persons or, as the caso may 
be, the Central Government or the existing, 


- Or new, Government company, render. within 


f 


a period of sixty days from the appointed day 
or where such part was so handed over after 
the appointed day, within a pariod of sixty 


days from the date of such handing over, 


accounts with regard to the— 


(i) assets and stores of the undertakings or 
any part thereof, acquired, utilised or sold 
during the ssid period; and 


(ii) income derived by the Company or any 
other person from the undertakings or any 
part thereof during the said period, 
to the Oentral Government or the existing, or 
oi Government company, as the case may 

8. 


(2) Tf, on examination of the accounts referr- 
ed to in sub-gection (1), any income or otber 
monies is or sre found to have been derived 
by the Company or any other parson from 
such undertaking or any part thereof daring 
the period referred to in that sab.geation, or 
any other monies are found to be payable to 
¢he Company, such income or other monieg 
shall be recoverable by the Oontral Govern- 
ment or the oxisting, or new, Government 
company from the Company or sach other 
person, g the Gaza may be, and from the 
amount payable under this Act to the Com. 
pany and the debt dae to the Oentral Govern. 
ment or the existing, or now, Government 
company, &s the case may be, on this account 
ghall rank as an ungscured debt. 


(3} It no account ig rendered by the Company 


_ or such other person in respect of the under. 


ss 


¢akingsa or any part thereof within the period 
referred to in aub.gection (1) or if the Central 
Government or the existing, or new, Govern. 
ment company, as the cage may be, has any 
reagon to believe that the acsount rendered by 
¢he Company or such other person is ingorreot 
or false in any material particular, the Oentral 
Government or the exiating, or new, Govern. 
mont company, ag the case may be, may refer 
the matter to the Commissioner and thereupon 
¢he Commissioner shall determine the income 
derived by the Company or such other person 
from such undertakings or any part thereof 
during the period referred to in sub.sestion (1) 
and take steps to recover tha ssid income or 
other monies from tha Company or such other 
person and from tha amount payable to tha 
Company under this Act, ag if the dabt due to 
¢he Central Government or the existing, or 
mew, Government company, as the case may 
be, on this account were an unaecured dabt. 
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(4) No mortgage, f{charge, lion or 
other incumbrance in relation to - the 
undertakings of the Company or any 


part thereof shall be binding on the 
Central Government or the existing, or new 
Government company, as the case may be, if 
puch mortgage, charge, lien or other incum. 
branca was created, at any time during the 
period in which the authorised persons ware 
and the Central Government or the existing, 
or new, Government company, as the case 
may be, is, prevented, by any desree, order 
or injunction of any court or otherwise, from 
taking over the management of suth under. 
takings or any part thereof. 7 

18. Accounts and audit.— The Oustodian 
or Oustodians of the undertakings of the 
Company shall maintain an account of the 
undertakings of the Company in such form 
and manner and under such conditions as may 


be prescribed and the provisions of the Oom- 


panies Act, 1956, shall apply to the audit of 
the account so maintained as they apply, to 
the audit of the accounts of a company. 


CHAPTER V 


PROVISIONS RELATING TO THE EAPLOYERS 
OF THE COMPANY 


144. Employment of certain employees 
to continue. —- (1) Every person who has 
been, immediately before the appointed day, 
employed in any of the undertakings of the 
Company shall become,— ; * 

(a) on and from the appointed day. an 
employee of the Central Government; and 


(b) where the undortakings of the Company 
ate directed, under gub.gection (1) of seo. 
tion 6, to vest in an existing Government 
company, or ate transferred by virtue of tha 
provisions of section 7, to a new Government 
company, an employee of such Government 
company on and from the date of such vesting 
or transfer, 
and shall hold office or service under the 
Oentral Government or the existing, or new, 
Government company, as the casa may be, 
with the game rights and privileges ag to 
pension, gratuity and other matters as would 
have been admissible to him if there had been 
no such vesting or transfer and shall continue 
to do so unlesa and until his employment 
under the Central Governmens or the exiat- 
ing, or new, Government company, as the caga 
may be, is duly terminated or until his 
remuneration and other conditiona of service 
are duly altered by the Central Government 
or the existing, or new Government com. 
pany, as the case may be. l 

(2) Notwithstanding anything contained in 
the Industrial Disputes Act, 1947, or in any 
other law for the time b3ing in fora, tha 
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transfer of the services of any officer or other 
person employed in the undertakings of the 
.Oompany to the Centra! Government or the 
existing, or new, Government company, 48 
the case may be, shall not entitle such officer 
or other employes to any compensation under 
this Act or under any other law for the time 
being in force and no such claim shall be 
entertained by any court, tribunal or other 
authority. 

46. Provident fund and other funds. — (1) 
Where the Company has established a provi- 
dent fund, superannuation fund, welfare 
fund or other fund for the benefit of the 
persons employed in the undertakings of the 
Company, tha monies relatable to the em- 
ployees, whose services have become trans. 
ferred by.or under this Act to the Osntral 
Government or the existing, or new, Govern- 
ment company, as the case may be, shall, out 
of the monieg standing, on the appointed day, 
to the credit of sach provident, superannua- 
tion, welfare or other fund, stand transferred 
so, and shall vest in, the Central Government 
or the existing, or new, Government company, 
as the case may be. 

(2) The monies which stand transferred 
under sub-section (1) to the Central Govern- 
ment or the existing, or new, Government 
company, as the case may be, shall be dealt 
with by that Government or the existing, or 
new, Government company in such manner aa 
may be prescribed. | 

OHAPTER YI 
COMMISSIONER OF PAYMBNIS 

46. Appointment of Commissioner of 
Payments. — (1) The Central Government 
shall, for the purpose of disbursing the 
amounts payable under sections 8 and 9, by 
notification, appoint & Commissioner of Pay- 
ments. — 

(2) The Central Government may appoint 
such other persons as it may think fit to assist 
the Commissioner and thereapon the Com. 
missioner may authorise one or more of such 
persona also to exercise all or any of the 
powers exercisable by him under this Act and 
different persons may be authorised to exer- 
oigo different powers. 

(3) Any person authorised by the Com. 
missioner to exercise any of the powers exer. 
cisable by the Commissioner may exercise 
those powers in the same manner and with 
the game effect ag if they have been conferred 
. on that person directly by this Act and not by 
way of authorisation. 

(4) The salaries and allowances of the 
Commissioner and other persons appointed 
under this section shall be defrayed ont of the 
Consolidated Fund of India. 


A, i. Re 


47. Payment by Central Government te- 
the Commissioner. — (1) The Central Gov- 
ernment shall, within thirty days from the- 
specified date, pay, in cash, to the Commis- 
sioner, for payment to the Company——~ 


(a) an amount equal to the amount specified: 
in section 8; and 

(b) an amount equal to the amounts sneaie 
to the Company under section 9. 

(2) A deposit account shall be opened by 
the Central Government in favour of the 
Commissioner, in the Public Account of India, 
and every amount paid under this Act to the- 
Commissioner shall be deposited by him to- 
the credit of the said deposit account and the. 
said deposit account shall be operated by the. 
Commissioner, 

(3) Interest acoruing on the amounts stand~ 
ing to the credit of the deposit account re- 
ferred to in sub.gection (2) shail enure to the- 
sald account. , 

48. Certain powers of Central Govarn. 
ment or existing, or naw, Government com. 
pany, — (1) The Oentral Government or the: 
existing, or new, Government company, RE- 
the case may be, shall be entitled to receive- 
up to the specified date, to the exclusion of all: 
other persons, any money due tothe Com. 
pany, in relation to its undertakings whick 
have vested in the Central Government or the- 
existing, or new, Government company, a6 
the case may be, realised after the appointed. 
day, notwithstanding that the realisation par- 
tains to a period prior to the appointed day. 

(2) The Central Government or the existing, 
or new, Government company, as the oase- 
may be, may make aclaim tothe Commis- 
sioner with regard to every payment made by 


` it after the appointed day for discharging any 


liability of the Company,in relation to any 
period prior to the 1st day of April, 1979; and: 


every such claim shall have priority in accor. 


dance with the priorities attaching, | under thie: . 
Aot, to the matter in relation to Which such 
liability hag been discharged by the Opntral 
Government or the existing. or new, Govern- 
ment company, as the cage may be. 

(3) Save as otherwise provided in this Act; 
tha liabilities of the Oompany in respect of 
any transaction prior to the lat day of April, 
1979, which have not been discharged on or 
before the specified date, shall be the liabi. 
lities of the Company. 

49. Slaims to be made to the Commis- , 
sioner,— Every person having a claim againgt- 
the Company shall prefer such claim befors 
the Commigsioner within thirty days from the- 
specified date: 

Provided that if the Commissioner is sætis- 
fied that the claimant was prevented by guf. 
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‘Gieni cause from preferring the claim within 
-the asid psriod of thirty days he may entertain 
the claim within a further period of thirty 
days and not thereafter. 


.20. Priority of claims. — The claims 
arising out of the matters specified in the 
‘Sohedule shall have priorities in accordance 
‘with the following principles :— 

(a) Oategory I shall have precedence over 
all other categories and Oategory [L shall 
‘have precedence over Oategory ILLI, and so on; 


(b) the claims specified in each of the cate- 
-gorios shall rank equally and be paid in fall, 
but if the amount is ingufficient to meat 
gach claims in full, they shall abate in equal 
proportions and be paid accordingly; 

(c) the question of discharging any liability 
with regard to @ matter specified ina lower 
-Gategory shall arise only ifa surplus is left 
after meeting all the liabilities specified in 
the immediately higher category. 

21. Examination of claims. — (1) On 
` receipt of the claims made ander section 19, 
She Commissioner shall arrange the claims in 
the order of priorities specified in the Sche- 
-dule and examine the gsamein acsordance 
‘with guoh order of priorities. 

(2) If, on examination of the olaims, the 
Commissioner is of the opinion that the 
amount paid to him under this Actis not 
sufficient to meet the liabilities specified in 
any lower category, he shall not be required 
to examine any Claim in respect of such lower 
Category. 

22. Admission or rejection of claims. — 
{1) After examining the claims with refer. 


ence to the priorities setjout in the Sohedule, 


he Commissioner shall fix a date on or before 
which every claimant shall file the proof of 
his olaima, failing which he shall be excluded 
from the benefit of the disbursements made 
by the Commissioner. 

(2) Not leas than fourteen days’ notice of 
the date so fixed shall be given by advertise. 
mont in sugh issue of any daily newspaper in 
the Fnglish language and in such issue of 
daily newspaper in guch regional language ag 
the Commissioner may consider suitable, and 
‘every such notice shall call upon the claimant 
o file the proof of his claim with the Oom. 
missioner within the time specified in the ad- 
voerbisament. 

(3) Every claimant who fails to file ‘the 
proof of hig claim within the time specified 

by the Commissioner shall be excluded from 
the disburaement3 made by the Commissioner. 

(4) The Commissioner shall, after such in- 
‘vestigation ag may, in hig opinion, be nedag. 
sary and after giving the Company an op- 
portunity of refuting the claim and after 
giving the claimant a reasonable opportunity 
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of being heard, by order in writing, admit or 
reject the claim in whole or in part. 


(6) The Commissioner shall have the 


‘power to regulate his own procedure in all 


matters arising outof the discharge of his 
fanctions, including the place or placed at 
which he will hold his sittings and shall, 
for the purposes of making any investigation 
under this Act, have the same powers ss ara 
vested in & civil court under the Oode of Civil 
Procedure, 1908, while trying s suit, in reg. 
pect of the following matters, namely :— 


(a) the summoning and 3nforcing the atten. 
dance of any witness and examining him on 
oath; E 

(b) the discovery and production of any 
document or other material object producible 
&s evidence; 

. (o) the reception of evidence on affidavits; 

(d) the issuing of any commission for the 
examination of witnesses. 


(6) Any investigation bafore the Oommia. 


` sioner shall ba deemed to be a judicial pro- 


ceeding within the meaning of sections 193 
and 228 of the Indian Panal Oode and the 
Commigsioner shall be deemed to bea civil 
court for the purposea of section 195 and 
Ohapter XXVI of the Oode of Criminal Proce- 
dure, 1973, 

(7) A claimant who is diasatified with the 
decision of the Commissioner may prefer an 
appeal against the decision to the principal 
civil court of original jurisdiction within the 
local-limitg of whose jurisdiction the regis- 
tered office of the Company is situated : 


Provided that where a person whois a 


- Jadge of a High Oourt is appointed to be the 


Commissioner, the appeal shall lie to the 
High Oourt at Oalontta and such appeal shall 
be heard and disposed of by not lesa than two 
Judges of that High Court. 


28. Disbursement of money by Commis. 
sioner to claimants. — After admitting a 
Claim under this Act, the amount due in reg. 
pect of such claim shall be paid by the Com- 
missioner to the person or persons to whom 
such amount ig due, and, on such payment, 
the liability of the Company in respect of 
such claim ghall stand discharged. 

24. Disbursement of amounts to tha 
Company and posgession of certain mash- 
inery, equipment, ets. — (1) Il, out of the 
monies paid to him in relation to the under- 
takings of the Company, there ia a balance 
left after meeting the liabilities In accordance 
with the priorities specified in the Schedule, 
the Commissioner shali disburse such balance 
to the Company. 

(2) Where any machinery,’ equipment or 
other property haa vested under this Act in 
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the Central Government or the existing, or 
new, Government company, as the case may 
be, but auch machinery ; equipment or other 
property does not belong to the Company, it 
shall be lawful for the Central Government 
or the existing, or new, Government company, 
as the case may be, to continue to pogsesa 
such machinery, equipment and other proper- 
ty on the same terms and conditions under 
which they were possessed by the Company 
immediately before the appointed day. 

25. Undisbursed or unclaimed amount to 
be deposited to the general revenue ac. 
count,—Any money paid to the Commissioner 
which remains undigbhurged or unclaimed on 
the date immediately preceding the date on 
which the office cf the Oommiesioner is finally 
wound up shall be transferred by the Oom- 
missioner to the general revenue account of 
the Central Government; but a claim to any 
money so transferred may be preferred te the 
Central Government by the persons entitled 
to auch payment and shall be dealt with as if 
such transfer had not been made and the 
order, if any, for payment of the claim being 
treated as an order for the refund of the ‘re. 
venue. ` 


OHAPTER VII 
$ MISCELLANEOUS 


26. Act to have overriding effest.—The 
provisions of this Act shall have effect nob. 
withstanding anything inconsistent therewith 
contained in any other law for the time being 
in force or in any instrument having effect by 
virtue of any law other than this Act, or in 
any decree or order of any court, tribunal or 
other authority. 


£197, Contracts to cease to have effect 
unless ratified by the Central Government 
oy existing, or new, Government com- 
pany. — Every contract entered into by the 
Company in relation to its undertakings for 
any service, gale or supply, and in force im. 
mediately before the appointed day, shall, on 
and from the expiry of one hundred and 
eighty days from that day, Gease to have 
effect unless such contract is, before the ex- 
piry of the said period, ratified in writing by 
the Central Government or, ag the case may 
be, the existing, or new, Government com- 
pany, and in ratifying such contract, the Oentra\ 
Government or, as the case may ba, the exist- 
ing, or new, Government company may make 
such alterations or modifications therein ag It 
may think ft; 

Provided that the Central Government ori 
as the case may be, the existing, or new, 
Government company shall not omit to ratily 
‘a contract and shall not make any alteration 
‘or modification therein- 
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(a) unless it is satisfied that auch contract Ie 
unduly onerous or hag been entered into in. 
bad faith or is detrimental to the interests of 
the Central Government or, as the case may 
be such Government company; and 


(b) except after giving the parties to the 
contract a reasonable opportunity of baing 
heard and except after recording in writing 
its reasons for its refugal to ratify the contract 
or for making any alteration or modification 
therein. 

28. Penalties.— A person who.— 


(a) having in hia pogsegsion, custody or 
control any property forming part of the 
undertakings of the Company, wrongfully 
withholds such property from the Centra} 
Government or the exiating, or new, Govern- 
ment company, as the case may be, or any 
person or body of persons authorised by that 
Government or existing, or new, Government: 
company; or l 


woer 


ee 


/ 
f 


(b) wrongfully obisaina possession of, or | 


reétaing, any property forming part of any 
undertaking of the Company or wilfully with. 
holds or fails to furnish to the Oentral Gov. 
ernment or, as the case may be, the existing, 


‘or new, Government company or any person 


or body of persons authorised by that Gov. 
ernment cr Government company, any docu- 
meni relating to such undertakings which 
may be in his pogseagion, custody or controxy 
or fails fo deliver to the Oentral Government 
or, ag the cage may be, the existing, or new, 
Government company or any person or body 
of persons authorised by that Government or 
existing, or new, Government company, any 
agaeta, books of account registers or other 
documents in his possession, custody or controg 
relating to the undertakings of the Company; 
or 


(o) wrongfully removes or destroya any 
property forming part of the undertakings of 
the Company or preferg any claim under this 
Ast which he knows or has reasonable cause 
to believe to be falsa or grossly inaccurate, 
shall be punishable with imprisonment for o 
term which may extend to two years, or with 
fine which may extend to ten thousand rupees, 
or with both. 

29, Offences by companies.—(1) Where 
an offence under this Act has been committed 
by a company, every person who, at the time 
the offence was committed, wag in charge of, 


and was responsible to, the company for the ` 


conduct of the business of the company, ap 
well as the company, shall be deemed to be 
guilty of the offence and shall be liable to be 
proceeded against and punished accordingly :. 

Provided that nothing contained in this 
sub-section shall render any much porson 
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lisbie to any punishment, if he proves that 
the offence was committed without his know- 
ledge or that he had exercised all due deligence 
to prevent the commission of auch offence. 


(2) Notwithstanding anything contained in 
-~ gub.geation (1), where any offence under this 
Act has baan committed by a company and it 
ig proved that the offence has bean committed 
with tha consent or connivance of, or is 
attributable to any neglect on the part of, any 
directar, manager, secretary or other officer 
of the company, such director, manager, asoro- 
tary or other officer shall ba deemed to be 
guilty of that offence and ghall be liable to ba 
procasded against and punished socordingly. 

Explanation. — For the parnog of thia 
section, — 


(a) “company” means any body corporate 
and includes a firm or other association of 
individuals; and 

(b) ‘director’, in relation to a firm, means 
a partner in the firm, 


30. Protection of action taken in good 
faith. — No suit, proseoution or other legal 
proceeding ghall lie against the Central Qov- 
ernment or any officer of that Government 
or the Onastodian of ‘the undertakings of the 
Company or the existing, or new, Government 
company or any officer or other parson auth. 
orised by that Government or existing, or new, 
Government company for anything which is 
in good faith done or intended to be done 
under this Aot. 


31. Dalegation of powars.—(1) The Oen. 
tral Government may, by notification, direct 
that all or any of the powers exercisable by it 
under this Act, other than the power aon. 
ferred by this section or section 32 or seo- 
tion 33, may also be exercised by such parson 
or persons as may be specified in the notifica- 
tion. 

(2) Whenever any delegation of power is 
made under sub.gection (1), the person to 
whom such power has been delegated shall 
act under the direction, control and guper- 
vision of the Central Government. 

32, Power to make rules. — (1) The 
Central Government may, by notification, 
make rules for carrying out the provisions of 
thia Act. 

(2) In particular, and without prejudice to 
the generality of the foregoing power, sugh 
rules may provide for all or any of the 
following matters, namely i~- 

(a) the time within which, and the manner 
in ieee an intimation referred to in gub. 
section (3) of gestion 4 shall be given; 

. (b) the form and the manner in which, and 
the conditions under which, the Oustodian 
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or Qustodiang shall maintain accounts as ra. 
quired by geation 13; 

(a) the manner in which monies in any 
provident fund or other fund referred to ir 
section 15 shall be dealt with; 

(d) any other matter which ig required to 
be, or may be, prescribed. 

(3) Every rule made by the Oentral Gov. 
arnment ander thia Act shall ba laid. as goor 
ag may be after it ig made, before each House 
of Parliament, while it is in session, for a 
total period of thirty days which may be 
comprised im one session or in two or more 
successive sessions, and if, before the expiry 
of the session immediately following the 
pesaion or the successive sessions aforesaid 
both Houses agree in making any modifica— 
tion in the rule or both Houses agree that the 
rule should not be made, the rule ghall there- 
after have effect only in such modified form 
or be -of no affect, as the case may be: s0.. 
however, that any such modification or annul- 
mentishall be without prejudice to the vali- 
dity of anything previously done under that 
rule. 

83. Power to remove difficalties. — If 
any difficulty arises-in giving effect to tha 
provisions of this Act, the Oentral Govern- 
ment may by order, not inconsistent with tha 
provisions of this Act, remove the difficulty * 

Provided that no such order shall ba mada 
after the expiry of a period of two years from 
the appointed day. 


THE SOHHDULE 
(Sea sections 20, 21, 22 and 24) 
ORDER OF PRIORITIES FOR THE DISCHARGE: 
OF THE LIABILITI8S OF THE COMPANY 
PART A 


POST-TAKM OVER AND PRE.TAKEH.OVER PERIODS 
Category [— 


Wages, aalaries and other dues of the 
employees of the Company for the post.take 
over period ag well ag arrears in relation to- 
wages, salaries, provident fund and other dues 
of the employees for the pre-take over period. 

PART B 
Post-TAKE OVER PERIOD 
Oategory II— 

{a) Losna advanced by the Central Govern. 

ment and interest due theron. 


(b) Loana. advanced ‘by banks and financiak 
institutions, guaranteed by the Central Gov- 
arnment and interest due thereon. 

Oategory III— 

(a) Oredit availed of for purposes of trade 
or manufacturing operations. 

(b) Any other dues. 
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PART O 
. PRE-TAKE OVER PERIOD 
Ostegory I¥— 


(a) Revenue, taxes, cesges, rates or other 


dues to the Oentral Government or a State 
‘Government. 

(b) Sales tax, rates and taxes, contributiong 
tio bə made to the Employees’ State Insurance 
Fund and additional dearness allowance pay- 
able to employees. 

Oategory V— 

Principal amount of the secured loans 
advanced by banks and financial institutions 
and interest due thereon up to and including 
December 15, 1977, that is to say, the date 
on which the notified order under section 18A 
of the Industries (Development and Regula. 
tion) Act, 1951, was published in the Official 
Gazette. 

Oategory VI— 

Revenue, taxes, Gesges, rates Or any other 
‘duea payable to a local authority or State 
‘Electricity Board. 

Category VII— 

_ Amounia due by way of interest on secured 
doans referred to. in category V after Decem- 
er 15, 1977. 

` Oategory VILI — 

` (a) Any other credit availed of for pur- 
poses of trade or manufacturing operations. 

' (b) Any other dues. 





THE AUROVILLE (EMERGENOY PROVI- 
SIONS) ACT, 1980. 
(AOT No. 59 of 1980) 
CONTENTS 
CHAPTER-I 
PRELIMINARY. 
1. Short title and commensement. 


2. Definitions. ; 
OHAPTER I1 


TAKING OVAR OF TES MANAGEMENT 
OF AUROVILLE 
‘3, Management of Auroville to vestin the 
Central Government for a limited 
period. 
-4. Application of West Bengal Act XXVI of 
5. Administrator of Auroville. 
8. Advisory Council. l i 
7. Delivery of possession of properties of 
Auroville. 
8. Relinqguishment of management before the 
spsoified period. 
9. Tribunal. 
20. Appeal. 


The Auroville (Emergency Provisions) Act, 1980 


ALR. 


OHAPTER.II 
Mik 0ORLUANHOUS 

11, Act to have overriding effect. 

12. Oontracts, etc., cease to have effect un- 
lesa ratified by the Central Govern- 
ment. 

13. Exclusion of period of operation of Aot. 

14. Protection of action taken in good faith. 

15. Penalties. . 

16. Offences by companies. 

17. Power to make rules. 

18. Repeal and saving. 


THE AUROVILLE (EMERGENOY PROVI. - 
SIONS) AOT, 1980. 
(Act No. 59 of 1980) 

{17th December, 1980.] 


An Act to provide for the taking over, in the 
public interest, of the management of Auro- 
ville for a limited period and for matterg 

_ connected therewith or incidental thereto. 


Whereas Sri Aurobindo Society, a non. 
governmental organisation had been a channel 
Of funds for the getting up of a cultural town. 
ship known aa Auroville, where people of 
different countries are expected to live toge- 
ther in harmony in one community and are 
expected to engage in cultural, educational, 
scientific and other pursuits aiming at human 
unity;* 

And whereas the United. Nations Hiduta. 
tional, Scientific and Oaltural Organigation 
(hereinafter referred to as ‘UNES0O’), being 
of the opinion that the project aforesaid would 
contribute to international understanding and 
promotion of peace, by a resolution passed in 
1986, commended Auroville to those interested 
in UNESCO's idealg; 

And whereas by a further regolution passed 
in 1968, the UNESCO had invited its mem. 
ber-States and - international non-govern. 
mental organisations to participate in the 
development of Auroville as an international 
cultural township designed to bring together 
the values of different cultures and civiliga. - 
tiong in a harmonious environment with inte- 
grated living standards which correapond to 
man’s physical and spiritual needs; ~ 

And. whereas by e further resolution passed 
at ita sitting held from the 12th Ootober to 
14th November, 1970, the UNESCO had 
directed its Director-General to take such 


[+] Received theassent of the President on 
17-12-1980 Act published in Gaz, of India; 
19.12-1980—Part LI-S. 1, Ext. p. G41. 
For Statement of Objects and Reasons, see’ 
Gaz, of India; 25-11-1980 ~ ‘Part ILS, A 
Ext.» p. 1117, 
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iateps es may bé feasible, within the budgetary 
provisions, to promote the devselopmant ot 
Auroville as au important international oul- 
tural programme; 


And wheress Auroville was developed as a 
fultural township with the aid of funds re. 
ceived from different organisations in and 
outside India as algo from the substantial 
grants received from the Central and State 
Governments; 


And whereas pursuant to the complaints re. 
ceived with regard to the misuse of funds by 
Sri Aarobindo Society, a Oommittea was sot 
map under the Chairmanship of the Lieutenant. 
‘Governor of Pondicherry with representatives 
of the Government of Tamil Nadu and of the 
‘Ministry of Home Affairs in tha Centrsl Gory. 
‘ermment, and the said Committee had, after a 
‘detailed sarutiny of the accounts of Sri Auro- 
dindo Booisty, found instances of sorions 
irregularities in the management of the said 
‘Society, migutilisation of its funda and their 
diversion to other purposes: 

And wheress in view of the serious dif- 
Aalties whieh have arisen with regard to the 
management of Auroville, it i3 necessary to 
‘take over, for a limited period, the manage- 
ment thereof and any delay in taking over the 
“management of Auroville would be highly 
detrimental tə the interests and objectives 
of Auroville; 


Be it enacted by Parliament in the Thirty. 
first Year of the Republic of India as fol. 
dows : — 

OHAPTER I 


PRELIMINARY 


` 4, Short title and commencement. — (1) 
This Act may be called THE AUROVILLE 
{EMERGENSY PROVISIONS) AOT, 1980. 


(2) It shall be dsamed to hava come into 
‘orce on the 10th day of November, 1980. 


2. Definitions. — In this Aot, unless the 
ontext otherwise raquire3 .— 


(a) '‘Administrator” means the Adminis. 
Arator appointed under saction 3; 


(b) ‘'appointed day” means the 10th day of 
November, 19880; 


(a) ‘Auroville’ means so mach of the 
andertakinga as form part of, or are relatable 
to, the cultural township which is known as 
‘Auroville and the charter of which was pro. 
~olaimed by the ‘Mother’ on the 28th day of 
‘Pebruary, 1988; 
~ (d)''Counsil’”’ msang the 
-national Advisory Oouncil’ 
sub-section (1) of section 6; 

(a) prescribed” meang prosoribed by ruleg 
„made under this Act; 

(August) 1931 Acts 7. 


‘Auroville Inter. 
constituted under 
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(f) Society” means Sri Aurobindo Society 
being a society as defined in the Wast Bengal 
Societies Registration Aot, 1961, and having 
iis registered office at Caloutta; 


(a) Words and expressions used herein and 
not definad, but defined in the Soovieties Ragia. 
tration Act, 1860, shall have the meanings, 
respectively, assigned to them in that Act. 

OHAPTHR II 
TAKING OVAR OF THE MaNAGRMENT 
oF AUROVILLE 

8. Management of Auroville to vast in 
the Central Government for a limited 
period.—(1) On and from the sppointed day 
and for & period of two years thereafter, the 
management of Auroville shall vest in the 
Central Government : 


Provided that where the Central Govern. 
ment is of opinion that in order. to secure the 
proper management of Auroville, it is expe- 
dient that sach management ghould continue 
to vest in that Government after the expiry 
of the said period of two years, it may, from 
time to time, issue diredtiona for the continu- 
anoa of such management for such period, not 
exceeding one year at a time, ag it may, think 
fit; so, however, that the total period for 
which such management shall continue to 
vast in the Central Government shall not, in 
any case, exceed five years. 


(2) Auroville shall be deemed to inolude all 
the ssests, rights, leaseholds, powers, authori- 
ties and privileges, and all proparty (movable 
and immovable), inolading lands, buildings, 
works, workshops, proj ste, atorea, instruments, 
machinery, automobiles and other vahiclas, cash 
balances, funds, including reserve funds, in. 
vestments and book debts of the Sosiety as 
form part of, or are relatable to, Auroville and 
all other rights and interests arising out of 
such properties as were immediately bafore 
the appointed day in the Ownership, possession, 
power or Gontrol of the Society, whether 
within or without India, and all booka of 
account, registers, maps, plans and all other 
documente of whatever nature relating 
thereto. 

4. Application of West Bengal ‘Act 
XXVI of 1961. — (1) Notwithstanding any- 
thing contained in any other law for the time 
being in force or in the memorandum or the 
rules and regulations of the Society, — 

(a) on and from the appointed day, every 


mamber of the Governing Body of the Society, 


by whatever name @alled, shall ogase to exer. 
Giae any powers of management in relation to 
Auroville; 

(b) it ahall not be lawful for the members 


„of the Sosisty or any other person to nomi- 


nate or appoint any person aa Manager OF 
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Direstor of so much of the aggets of the 
Society as form part of, or are relatable to, 
Auroville; 


(o) no resolution in relation to Auroville 
passed at any meeting of the members of 
the Society or of the members of Auroville 
shall be given effect to unless it ia approved 
by the Central Government; 


(d) no proceeding for the dissolution of the 
Society or merger of the Society with any 
other society or for the appointment of a re. 
ceiver in respect of any asset forming part of, 
or relatable to, Aurovilla, the management of 
which has vested in the Central Government 
under gection 3, shall lie in any Gourt except 
with the consent of the Central Government. 


(2) Subject to the provisions contained in 
pub.gection (1) and to the other provisions con- 
tained in thia Act and subject to such other 
exceptions, restrictions and limitations, if any, 
as the Central Government may, by notifica- 
tion in the Official Gazette, specify in this 
behalf for the purposes of this Aot, the provi- 
siong of the West Bengal Societies Registra. 
tion Act, 1961, sball continue to apply to the 
Society in the game manner as they applied 
thereto before the appointed day. 

B. Administrator of Auroville.—(1) The 
Central Governmentshall, aafrom tha appointed 
day, appoint a person or a body of persons as the 
Administrator!for the purpose of taking over 
the management of Auroville and the Adminig. 


trator shall carry on the management of Auro- ` 


ville for and on behalf of the Central Govern- 
ment, 
(2) The Administrator may suthorise such 


person as he thinks fit algo to exercise all or. 


any of the powers exercisable by him under 
this Act and different persona may be authorised 
to exerdiae different powera, and subject to the 
general or spesial directions given or imposed 
by the Administrator, the person so authorised 
to exercise any powers Of the Administrator 
may exercise those powers in the same 
manner and with the same effect as if they 
had besn conferred on that person directly by 
this Act and not by way of authorisation. 


(3) If, on the appointed day, any suik: 
appeal or other proceeding, of whatever 
nature, in relation to any property which hag 
vested in the Central Government under sec. 
tion 3, instituted or preferred by or against 
the Sooiety is pending the same shall not 
abate, be discontinued or be, in any way, pre- 
judicially affected by reason of the taking over 
of the management of Auroville or of sny- 
thing contained in this Act but the suit, appeal, 
or other proceeding may be pursued, proseou. 
ted. or enforced by or against the Central 
Governmeni. 
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(4) The Central Government may igsue auch 
directions (including directions as to initiating, 
defending or continuing any legal proceedings 
before any Court, tribunal or other authority) 
to the Administrator, as to his powers and 
duties as that Government may deem desir- 
sble and the Administrator may apply to the 
Oentral Government at any time for instruc- 
tions as to the manner in whieh he shalk 
conduct the management of Auroville or in 
relation to any matter srising in the course of 
such management. 

(5) Subject to the other provisions of thie 
Act and to the control of the Central Govern. 
ment, the Administrator shall be entitled, 
notwithstanding anything contained in the 
West Bengal Societies Registration Act, 1961, 
or in any other law for the time being in force, 
to exeérGise, in relation to Auroville, the powers 
of the Governing Body or Executive Commit. 
tee Or, as the cage may be, of the Board of 
Trustees of the Society, including the powere 
to dispose of any property or assets of the 
Society, whether such powers are derived 
from the West Bengal Societies Registration 
Act, 1961, or from the memorandum and rules 
and regulations of the Society or from any 
other source. 

(6) The Administrator and the other persone 
authorised by him onder sub-section (2) shall 
receive from the funds of the Society relat- 
able to Auroville such remuneration as the 
Oentral Government may fix. 

6. Advisory Council. — {1} As soon ag 
may be after the commencement of this Act 
and in any case within ona month from snch 
commencement, the Central Government shall 
constitute, by notification in the Official 
Gazetie a Council to be called the ‘Auroville 
International Advisory Council’. 

(2) The Council may on its own motion or 
on a reference made to it by the Oentral Goy- 
ernment advise the Central Government. on 
any matter concerning the management of 
Auroville. 

(3) In tendering any advice to the Central 
Government, the Council shall endeavour to. 
secure that— 

(a) the ideala for which Auroville hag besem 
established sre encouraged, and 

(b} the members of Auroville are allowed 
freedom to grow and develop activities and 
institutiong for the fulfilment of the aspira- 
tions and programmes envisaged in the- 
Charter of Auroville. 

(4) The Council shall consist of suoh num- 
ber of members not exceeding five ag may be 
appointed by the Osntral Government from 
amongst persons, who in its opinion are devot. 
ed to the ideals of human unity, peace ene 
progress. 
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(5) There shail be a Chaieman of the Coun. 
cil who shall be elected by the mambers of 
the UOouncil from among themsalves. 


(6) The term of office of, the method of- 


filling cagual vacanoles among, and the 
allowances and other remuneration, if any, 
payable to the members of the Council shall 
be such ag may be presoribed. 

(7} The Oouncil shall, subject to any rules 
that may be made in this behalf under səotion 
17, have power to regulate its own procedure. 


1. Dalivery of possession of properties 
of Auroville.— (1) Every person having, 
on the appointed day, in his possession. cusiody 
Or control any property forming part of, or 
relatable to, Auroville, shall deliver forthwith 
such property to the Administrator or to any 
officer or other employee of the Central Gov. 
ernment ag may be sauthoriged by tha Cantral 
Government in thia behalf. 


(2) Any person who has, on the appointed 
day, in hig posgesaion or under his control any 


books, papars or other documents relating to- 


Auroville (including the minutes books gon- 
taining resolutions in relation to Auroville 
adopted by persons in charge of the manage- 
ment of the Sooiety before the appointed day), 
the current cheque books relating to Auroville, 
any letters, memoranda, notes and other com. 
munications between him and the Sosiaty, 
shall, notwithstanding anything contained in 
any other law for the time being in forca, be 
liable to account for the books, papers and 
other documents (including such minutes 
books. cheque books, letters, memoranda, 
notes and other communicationg) to the Admin. 
istrator or to such persons (being an officer or 
other employee of the Central Government) 
as may be authorised by the Central Govern. 
ment in this behalf. 


(3) Every person in charge of the manage. 
ment of Auroville immediately before tha 
appointed day shall, within ten days from that 
day or: within such further period aa the 
Central Government may allow in this behalf, 
furnish to the Administrator a complete in- 
ventory of all the properties and assets (in- 
cluding particulars of donations received, book 
debts, investments and belongings) forming 
part of, or relatable to, Auroville immediately 
before the appointed day and all liabilitiag 
and obligations of the Society in relation to 
Auroville subsisting immediately before that 
day and also all agreements entered into by 
the Society in relation to Auroville and in 
force immediately before tha appointed day. 

8, Relingnishment of management be- 
fore the specified period. — (1) If at any 
time it apgeara to the Osntral Government 
that the purposes for which the management 
of Auroville had been takenover have been 
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fulfilled or that for any other resson it is not. 
necessary that the management of Auroville 
should remain vested in that Government, it. 
may, notwithstanding anything contained in 
sub.geation (1) of seotion 3, by order published 
in the Official Gazette, relinquish the manage. - 
meni of Auroville with effect from such date 
as may be spacified in the order. 

(2) On and from the date specified in the 
order made under sub-section (1), the manage- 
meant of the property of the Society forming 
part of, or relatable to, Auroville, shall vast 
in the Governing Body (by whatever name 
galled) of the Society and such management 
shall be carried on im accordance with the 
provisions of the West Bengal Societies Regis. 
tration Act, 1961, so however, that the steps, 
if any, in relation to the management of the 
property of the Society forming part of. or 
relatable to, Auroville, may be taken after 
the publication of the order made under sub. 
section (1). 

9. Tribunal,—(1) If any dispute or doubt 
arises ag to whether any asset, right, lease- 
hold, power, authority, privilege, property 
(whether movable or immovable) including 
any land, buildings works, workshops projects, 
stores, inetruments, machinery, antomobile or 
other vehioles, cash balances, fonds (inolud.- 
ing reserva funda), investments and book debts 
forms or form part of, or is or are relatable 
to, Auroville for the purposes of saction 3, 
such dispute or doubt shall, at the request of 
the Soalety or tha Administrator or any other 
person interested or at tha instance of the 
Central Government, be referred to a Tribu- 
nal conslating of one member (being a person 
who is or haa been a Judge of a High Court) 
to be appointed by the Central Government. 

(2) Tha Tribanal shall, for the purposes of 
any reference under aub- gaction (1), have all 
powers of a eivil court while trying a suit 
under ths Code of Civil Procedure, 1908, in 
respect of the following matters, namely; — 


(a) anmmoning and enforcing the attendance 
of any person and examining him on oath; 


(b) requiring the digcovery and production 
of dogumenta producible as evidence; 


(c) recording evidence on oath; . . 
(d) requisitioning any public record from 
any court or office; 


(a) issuing commissions for the examination 
of witnesses or documents; 


(f) auch other mattera as may be pra- 
scribed. ` 

(3) The Tribunal shall have power to re. 
gulate jts own procedure in all matters arising 
out of discharge of ita functions (including the 
place or places at which it ghall hold its 
sittings), 
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(4) All expenses incurred in connection 
with the Tribunal shall be defrayed out of 
the Oonsolidated Fund of India. 


40. Appsal.—Any person aggrieved by the 


dadgision of the Tribunal under gestion 9 may, 


within thirty days from the date of such 
decision, prefar an appeal to the High Court 
at Madras and such appeal shall be heard and 
disposed of by not legs than two Judges of that 
High Oourt: 

Provided that tha High Oourt may enter. 
tain the appeal after the expiry of the gaid 
period of thirty days if it ia satisfied that the 
appellant had sufficient cause for not preferr. 
ing the appeal within the period aforesaid. 


OHAPTER III 
MiScsLLANBOUS 


41. Bot to have overriding effect.—Tha 
provisiong of this Aot or any notification, 
order or rule made thereunder shall have 
effect notwithstanding anything inconsistent 
therewith contained in any law other than 
this Act or in any instrument having effeat by 
virtue of any law other than this Act or any 
decree or order of any court. 


12, Contracts, eto., cease to have effect 
unless se by the Central Govarn. 
ment, — (1) Every contract (including any 
contract of employment or other arrange- 
ment) entered into by the Society in relation 
to Auroville, the management of which has 
vosted in the Central Government under sac. 
tion 3, and in force immediately before the 
appointed day, shall, on and from the date of 
expiry of ninety days from the appointed day, 
cease to have effect unless such contract or 
other arrangement has been, before the expiry 
of that period, ratified, in writing by the 
Central Government: and in ratifying auch 
contract or other srrangement, the Oentral 
Government may makes such alterations or 
modificationg therein ag if may think fit; 


Provided that the Oentral Government 
shall not omit to ratify any contract or other 
arrangement and ghall not make any altera. 
tion or modification therein— 


(a) unless it is satiafied that such contract 
or other arrangement is unduly onerous or 
has been entered into in bad faith or is detri- 
mental to the interesta of Auroville; and 


(b) except alter giving the parties to the 
contract or other arrangement a reasonable 
opportunity of being heard and except after 
recording, in writing, its reasons for refusal 
to ratify the contract or other arrangement or 
for making any alteration or modification 
therein. 

(2) Notwithstanding anything contained in 
any law for the time being in force, no person 
in respect of whom any contraos or other 
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arrangement is terminated, altered or modified 
under sub-section (1), or who ooase3 to exer. 
Giga any powers or hold any offica by reason 
of any provision contained in sub-sestion (1) 
of section 4, shall bə entitled to claim any 
compensation for the premature termination. 
of the contract or other arrangement or for 
any alteration or modification therein or for 
the loss of his pawers of office. 


48. Exclusion of period of operation: of 
Act. —In computing the period of limitation 
presoribed by any law for the time being in 
force for any suit or application against any 
person by the Sooiety in ragpect of any matier 
arising out of any transaction relating to 
Auroville, the time during which this Act ia. 
in force shall be excluded. 

44, Protection of action taken in good 
faith. — (1) No suit, prosecution or other 
legal proceeding shall lie against the Central 
Government or any officer or other employes 
of that Government or the Administrator or 
any person euthoriaed under sub-section (2) of 
section & by the Administrator for anything 
which is in good faith done or intended to be 
done under this Act. 


(2) No suit or other legal asan aia shall 
lie against the Central Government or any 
officer or other employee of that Government 
or the Administrator or any pergon.authorised 
under sub-section (2) of section 5 by the Ad- 
ministrator for any damage cauged or likely 
to be caused by anything which is in, good 
ee done or intended to be done under thig 

ob. 


45. Penaltles.—Any person who,— — 

(a) having in bis possession or custody ar 
control any asset or property forming part of, 
or relatable to, Auroville, wrongfully withholds 
Buch property from the Administrator or any 
person authorised under this Act, or 


(b) wrongfully obtaing possession of any 
such assot or property forming part of, or re- 
latable to, Auroville, or 


(o) wilfully retains any asset or moi 
forming part of, or relatable to, Auroville, or 
removes or destroys ik, or 

(d) wilfully withholds or fails to daliver 
any books, papers or other dooumants relat. 
able to Auroville which may be in hig posges- 
gion or gustody or under his control to the 
Administrator or any person authorised under 
thig Act, or 

(e) fails, without any reasonable cause, to 
furnish any inventory of properties and assets 
as provided in sub-section (3) of section 7, 
shall be punishable with imprisonment for a 
term which may extend to two -:years, or 
with fine which may extend to ten thousand 
rupees, or with both. 





1981 - 


46. Offences by companies, —.(1) Where 
an offence under this Act has been committed 
by a ‘company, every person who, at the time 
the. offence was committed, was in charge of, 
and was responsible to, the company for the 
conduct of the business of the company, 


as well ag the company, shall be deemed to- 


be guilty of the offence and shall be 
liable to be proceeded against and punished 
accordingly : 

Provided that nothing contained in this sub- 
section shall render any such person Liable to 
any punishment, if he proves that the offence 
wad committed without his knowledge or that 
he had exercised all due diligence to prevent 
the commission of such offence. 

(2) Notwithstanding anything contained in 
sub-section (1), where any offence under this 
Act has been committed by a company and it 
is proved that the offence has been committed 
with the consent or connivance of, or is atiri. 
butable to any neglect on the par’ of, any 
director, Manager, sacretary or other officer of 
the company, such director, manager, secre- 
tary or other officer shall be deemed to be 
guilty of that offence and ahali be liable to be 
procesded against and punished accordingly. 

Explanation. — a the purposes of thig 
section, — 

(a) company” means any body corporate 
and includes a firm or other association of 
individuals: and 

(b) ‘director’: in relation to a firm, means 
a partner in the firm, 


47. Power to make rules.—(1) The Cen. 


tral Government may, by notification in the 
Official Gazetta, make rules to carry out the 
provisions of this Act, 


(2) In particular and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the follow- 
ing matters, namely :— 

(a) the term of office of, the method of 
filling casual vacancies among, and the allow- 
ances and other remuneration, if any, payable 
to, the members of the Oonuncil under sub- 
section (6) of section 6; 


(b) the additional matters in respect of 
which the Tribunal shall have the powers of a 
oivil court under clause (f) of sub-section (2) 
of section 9; and 

(o) any other matter which is eoncired to 
be, or may be, presoribed, or in reepect of 
which rules may be made, under this Act. 

(3) Every rule made by the Central Gov. 
ernment under thia Act shall be laid, aa soon 
as may be after it is made, before each 
House of Parliament, while if is in session, 
for a total period of thirty days which may 
be comprised in one gəssion or in two or more 
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guocessive sessions and if, before the expiry of 
the session immediately following the session 
or the successive sessions aforesaid, both Houseg 
agros in making any modification in the rule 
or both Houses agree that the rule should not 
be made, the rule shall thereafter have effeat. 
only in such modified form or be of no effect, 
as the cage may be; so, however, that any 
puch modification or annulment shall be with. 
out prejudice to the validity of anything previ- 
ously done under that rule, 

48. Repeal and saving. — (1) The Auro- 
ville (Emergency Provisions) Ordinance, 1980 
ie hereby repealed. 

(2) Notwithstanding such repeal, E 
done or any action taken under the Ordinancs 
go repealed shall be deemed to have been 
done or taken under ths corresponding pro- 
visions of this Act. 


THE MONOPOLIES AND RESTRICTIVE 

TRADE PRACTICES (AMENDMENT) - 
, l OT, 1980 

(Act No. 80 of 1980)* 
[19th December, 1980,] 
An Act further to amend the Monopolies 
and. Restrictive Trade Praciices Act, 

4969. 

Ba it enacted by Parliament in the Thirty. 
first Year of the Republic of India ag 
follows :-— 

i. Short title and commencement. —— 
(1) This Act may be called THE MONO. 
POLIES AND RESTRICTIVE TRADE 
PRACTICES (AMENDMENT) ACT, 1980, 


(2) It shall be deemed to have oome into 
foree on the 13th day of October, 1980. 


2. Amendment of section 2.— In section 2 
of the Monopolies and Regtrictive Trade Prac. 
tices Act, 1969 (hereinafter referred to as tha 
principal Act), — 

(i) in clause (d), after Erplanation VI; the 
following Eaplanation ahall be inserted, 


namely :=— 


"planation V II.— Where goods of any 
description produced in India by an under. 
taking have been exported to a country out- 
side India, then the goods so exported shall 
not be taken into account in computing for tha 
purposes of this claute — 

(i) the total goods of that desoription that 
are produced in India by that undertaking; or 


[*] Received the assent of the President on 
12-11-1980, Act published in Gaz, of India, 
20-12-1980, Part II-S. 1, Ext., p. 651. 

For Statement of Objects and Reasons, seo 
Gaz, caveats 94.11.1980, Part II.S. 2, Ezt., 
p. 1265. 
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(ii) the total goods of that description that 
aro produced, supplied or distributed i in India 
or any substantial part thereof;” 

(ii) in clauga (j), after eglanaiion IV, the 
following Explanation shall be inserted, 
namely :— 

" iz planation V.— Where goods of any des- 
Gription produced in India by an undertaking 
have been exported to a country outside India, 
then the goods so exported shall not be taken 
into account in computing for the purposes of 
this olaugse-— l 

: (i) the total goods of that description that 
are produced in India by that ondartaking: or 

(ii) the total goods of that desaription that 
are produced, supplied or distributed in India 
or any substantial part thereof;’. 

3. Repeal and saving. — (1) The Mono. 
polies and Reagtrictive Trade Practices (Amend. 
mént) Ordinance, 1980 is hereby repealed. 

(2) Notwithstanding such repeal, anything 
dong or any action taken under the principal 
Aot, as amended by the said Ordinance, shall 
be deemed to have been done or taken-under 
the principal Act, ag amended by this Act. 


erage 


THE PUBLIC PREMISES (EVIOTION 
OF UNAUTHORISED OCCUPANTS) 
AMENDMENT ACT, 1980 
(Act No. 84 of 1980)* 

[20th December. 19880. ] 


An Act to amend the Public Premises (Evic. 
tion of Unauthorised Occupants) Act, 1971. 


Be it enacted by Parliament in the Thirty- 
first Year of the Republic of India as fol- 
lows :— 


1. Short title. — Thig Act may be called 
THE PUBLIO PREMISES (EVIOTION OF 
UNAUTHORISED OCOUPANTS) AMEND. 
MENT ACT, 1980. 

2. Amendment of section 3.— In the 
Public Premises (Eviction of Unauthorised 
Occupants) Act, 1971 (hereinafter referred to 
ag the principal Act), in section 2,— 

(i) olauge (a) shall be omitted, and for the 
words ‘‘corporate authority”, wherever they 
occur in the principal Aot, the worda ‘statu. 
tory authority” shall be substituted: 

(ii) for clauge (e), the follo wing clause shall 
be substitnted, namely :— 


‘(e) “public premises” means — 





trier etahdy stan 


. [*] Received the assent of the President on 
20-12-1980, Act published ia Gaz, of India; 
22. 12~1980.Part II-S, l, Ext. p. 655, 
For Statement of Objects and -Reasons, see 
eae. India; 12-8-1980— Part II-S, 2, Ext, 
p. : 





(1) any premises belonging to, or taken on 
lease or regisisioned by, or on behslf of, the 
Central Government, and includes any such 
premises which have been placed by that Gov- 
ernment, whether before or after the com. 
mencement of the Public Premises {Hvio- 
tion of Unauthorised Occupants) Amendment 
Aot, 1980 under the control of the Secratariak 
of either House of Parliament for providing 
residentis! accommodation to any member of 
the staff of that Secretariat; 

(2) any premises belonging to, or taken on 
leage by, or on behalf of, — 

(i) any company as defined in section 3 of 
the Companies Act, 1956, in which not less 
than fifty.one per cent. ofthe paid-up share 
capilal is held by the Central Government or 
any company which is a subsidiary (within 
the meaning of that Act) of the first.men- 
tioned company, 

(ii) any corporation (not being a company 
ag defined in section 3 of the Companies Aot. 
1956, or a local authority) established by or 
under & Central Act and owned or controlled. 
by the Central Government, 

(iii) any University established or incor- 
porated by any Oentral Act, 

- (iv) any Institute incorporated by the Ins- 
tibntes of Technology Act, 1961, 

(v) any Board of Trustees constituted under 
the Major Port Trusts Act, 1963, l 

(vi) tbe Bhakra Management Bosrd con- 
stituted under section 79 of the Punjab Be- 
organisation Act, 1986, and that Board as 
and when re-named as the Bhakre. Beas 
Management Board under sub-gection (6) of 
section 80 of that Act; and | 

(3) in ‘relation to the Union territory of 
Delhi, — | 

(i) any premises belonging to the Munici. 
pal Corporation of Delhi, or any Manicipal 
Committee or notified area committee, and 

(ii) any premises belonging to the Delhi 
Davelopment Authority, whether such pre- 
mises are in the possession of, or leased out 
by, the said Authority;’; 

(iii) after clanas (f), the following clause 
shall be ingerted, namely :-—~ 

' (fa) ‘‘atatutory authority”, in relation to 
the public premises referred to in clause (e) 
of this section, means, — 

(i) in. respect of the public premises placed 
under the control of the Secretariat of either 
House of Parliament, the Seorstariat of the 
concerned House of Parliament, 

(ii) in respect of the public premises ref. 
erred to in item (i) of sub.clanse (2) of that 
clause, fhe company or the subsidiary oom. 
pany, as.the-oaga may be, referred to therein; 
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(iii) in reapect of the public premises ret- 


‘erred to in item (ii) of sub.clauge (2) of that 
‘lauge, the corporation-referred to therein, - 


(iv) in respect of the public premises refer. 
red to, respectively, in iteme (iii), (iv), (v) 
and {vi) of sub-clause (2) of that clause, the 
University, Institute or Board, as the case 
may be, referred to therein, and 


(v) in respect of the public premises refer- 
ted to in asub.clause (3) of that olause the 
Corporation, Committee or Authority, as the 
‘$ag0 may be, referred to in that sub-olause;’., 

8. Amendment of saction 3.—In section 3 
of the principal Act,— 

(i) in clause (a), the word “and’’, occurring 
at the end ghall be omitted: and 

(ii) to clause (a), the following provisos 
Ahall be added, namely: —= —. 

"Provided that no officer of the ‘Secretariat 


of the Rajya Sabha shall be so- appointed 


except after congultation with the Chairman 
of the Rajya Sabha and no officer of the 
Secretariat of the Lok Sabha shall be so 
appointed except after congultation with the 
Speaker of the. Lok Sabha: 


Provided forther that an officer of a statu- 


tory authority shall only be appointed as an . 


eptate officer in respect of the public premises 
controlled by that authority; and”. 


4. Amedment of gestion 4.—In section 4 


of the principal Act, im sub-section (2), for 
Glansa-(b), ‘the following olauge shall be sub- 
abitnted, namely:— 

"(b} require all persone concerned, that is 
to say, all persons who are, or may be, In 


oocupstion of, or claim interest in, the public 


premises, — 

(i) to show cause, if any, against the pro- 
posed order on or before auch date aa is spaci- 
fied in the notice, being @ date not earlier 
than seven days from the date of issue there- 
of, and - 


_ (ii): to appear before the estate officer on- 


the date specified in the notice along with the 
evidence which they intend to produce in sup- 
port of the cause shown, and also for personal 
hearing, if suoh hearing is desired.’’. 

-6, Amendment of section 6.—In section 5 
of the principal Aot, — - 

(i) in sub.geotion (1), for the words ‘‘any 
evidence he may produce in sipport of the 
game and after giving him a reasonable op- 
portunity of being heard’, the worda, brac- 
kets, letter and figures "any evidence pro. 
duced by him in support of the same and 
after personal hearing, if any; given under 
alauge (b) of sub- section (2) of section 4” shall 
bo substituted; 

(ij) in aub.gection (2).— 
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(a) for -the words, bracketa and figure 

“within thirty days of the date of its publi. 
cation under sub-section. (1),", the worda, 
bracketa# and figure “on or before the date 
specified in the said order or within fifteen 
days of the date of ite publication under gub- 
section (1) whichever is later,’ shall be sub. 
stituted; 

(b) for the. words “may evict that person” 
the words ‘ may after the date so specified or 
atter the expiry of the period aforesaid, 
whichever ig later, evict that person” shall be 
substituted. 

6. Insertion of new sections 5A and 5B. 
— À fter section 5 of the principal Act, the 
following sections shall be inserted, namely: — 

“54. Power to remove unauthorised 
constructions, ets.—{1) No person shall — 

(a) ereot or place or raise any building. or 
other structure or fixture, 

(b) display or spread any goods, 

(c) bring or keep any cattle or other animal, 
on, or against, or in front of, any public pre. 
missa except in accordance with the auth. 
ority (whether by way of grant or any other 
mode of transfer) ander which he was allowed 
to occupy such premises. — 

(2) Where any building or other structure 
or fixture bags been erected or any goods have 
bean displayed or spread or any cattle or 
other animal hag been brought on, any publia 
premises in contravention of the provisions of 
sub-section (1), the estate officar may serve 
upon the person erecting such building or 
other structure or fixture or displaying or 
spreading such goods or bringing such cattle 
or other animal on the public premises, & 
notice requiring him either to remove, or to 
show cause why he shall not remove, such 
building, other structure or fixture, or, aa the 
cage may be, such goods or cattle or other 
animal from the public premises within such 
period, not being less than seven days, as he 
may specify in the notice; and on the omission 


or refusal of euch person either to show 


cause, or to remove- such building or other 
structure or fixture. or, as the case may be, 
such goods or cattle or other animal from-the 


public premises, or, where the cause shown is 


not in the opinion of the estate officer, sufi. 
cient, the estato officer may remove the build- 
ing or other structure or fixture, or, as the case 
may. be, such goods or cattle or other animal 
from the public premises and recover the cost 
of suoh removal from the person aforesaid as 
an arrear of land revenue. 

5B. Order of demolition of dnauthotlead 
songtruction.—(1} Where the erection of any 


‘building or execution of any work has been 


commenced, or ig being carried on, or has 
been completed, on any publio premises by 





104 [EAot-64] Tho Publio- Premises (Eviction of Unauthorised eto.) Amdt. Act, 1980 A. I. E 


any. person in occupation of such premises 
under an authority (whether by way of grant or 
any other mode of transfer), and such erection 


of building or execution of work is in conbra- 


vention of, or not authorised by euch auth- 
ority, then, the estate officer may, in addition 
to any other action that may be taken under 
this Act or in accordance with the terms of 
the authority aforesaid, make an order, for 
reasons to be recorded therein, directing that 
such erection or work shall be demolished by 
the person at whose instance the erection or 
work hss been commenced, or is being carried 
on, Or has been completed, within such period, 
as may be specified in the order, not being 
less than seven days, or more than fifteen 
days, from the date of publication of the order 
under gub.geotion (3): 

- Provided that no order under this aub. 
section shall be made unless the person oon. 
cerned has been given, by means of a notice 
served in the prescribed manner, a reasonable 
opportunity of showing cause why such order 
should not be made. 


(2) Where the erection or work has not 


been completed, the estate officer may, by the- 


same order or by a separate order, whether 
made at the time of the issue of the notice 
under the proviso to sub-section (1) or at any 
other time, direst the person at whose in. 
stance the erection or work has been eom- 
menced, or is being earried on, to stop the 
erection or work until the expiry of the period 
within which an appeal agaings the order of 
- demolition, if made, may be preferred under 
section 9. 

(3) The estate officer shall cause every 
order made under gub.section (1), or, as the 
case may be, under gub.gection (2), to be 
affixed on the outer door, or some other con. 
spicuous part, of the public premises. 

(4) Where no appeal has been preferred 
against the order of demolition made by the 
estate officer under sub-section (1) or where 
an order of demolition made by ithe estate 
officer under that sub-section has been con- 
firmed on appeal, whether with or without 
variation, the person againat whom the order 
has been made shall comply with the order 
within the period specified therein, or, as 
the case may be, within the period, it any, 
fixed by the appellate officer‘on appeal, and, 
on the failure of the’ person to comply with 
the order within suoh period, the estato officer 
or any other officer duly suthorised by the 
estate officer in this behalf, may cause the 
erection or work to which the order relates to 
be demolished. 


(5) Where an erection or work has been 
demolished, the estate officer may, by order, 
require tLe pertcn concerned to pay the ex- 


penses of such demolition within such time), 
and in such number of instalments, as may be: 
specified in the order.’’. 


- 7, Amendment of gestion 6. — In sec:- 
tion 6 of the principal Act,— | 

(i) in sub-section (1), atter the words and 
figure ''where any persons have been evicted 
from any public premises under section 5s 
the words, figure and letter "or where sny 
building or other work has been demolished. 
under section 5B” ehall be inserted; 

(ii) sfter;sub-gection (1), the following sub- 


sections shall be inserted, namely :— 


"(1A) Where any goods, materials, catile 
or other animal have been removed from any 
public premises under section 5A, the estate 
officar may, after giving fourteen days’ notice 
to the persons owning such goods, materials, 
cattle or other animal and after publishing 
the notice in at least one newspaper having 
circulation in the locality, dispose of. by 
public auction, such goods, materials, cattle 
or other animals. 

(1B) Notwithstanding anything eontained 
in gub.sections (1) and (1A), the giving or 
publication of any notice referred to thereim 
shall not be necessary in respect of any pro- 
perty which is subject to speedy and natura} 
decay, and the estate officer may, after record- 
ing euch evidence ag he may think fit, cause 
such property to be sold or otherwise disposed 
of in such manner as he may think fit.’’; 

(iii) alter sub-section (2), ihe following 
sub-section ghall be inserted naraely-:—~ 

'(QA) The expression ‘costs’, referred to 

in sub-section (2), shall include the cost of 
removal recoverable under gection 5A anë 
the Gost of demolition recoverable under 
section 5B.’. 
- 8. Amendment of section 7. — In sec- 
tion 7 of the principal Act, after sub-gec. 
tion (2). the following sab.gection shall ke 
inserted, namely :— 

(QA) While making an order under sab- 
section (1) or sub-section (2), the estate officar 
may direct that the arrears of rent or, ay 
the case may be, damages ghall-be payable 
together with gimple interest af such rate ap 
may be prescribed, not being a rate exceed- 
ing the current rate of Interest within the 
meaning of the Interest Act, 1978.’’. 

9, Amendment of section 9. — In sac. 
tlon 9 of the principal Ach — 

(i) in sub-section (1), for the word and 
figure ‘section 56”, the words, figures and 
lotter ‘‘section 5 or section 5B’ shall be aub. 
stituted; 

- (ij) in gub-geation (2),— 

(a) in olause (a), for the onde "within 
fifteen days’, the words ‘within twelve days” 
sall be substituted; 
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(b) ia clause (b), for the words and figure 
"under gection 7, within fitteen days”, tbe 
words, figures and letter '‘under section 5B 
or section 7, within twelve days’ shall be 
substituted; 


(o) in the proviso, for the words 
period of fifteen days’, the words 
period” shall be substituted: 


(iii) to sub.geetion (3), the following pure 
shall be added, namely :— 


"Provided that whera she construction or 
erection of any building or other structure 
or fixture or execution of any other work was 
not completed on the day on whieh an order 
was made under section 5B for the demoli- 
tion or removal of guch building or other 
- abructure or fixture, the appellate officer shall 
not make any order for the stay of enforce. 
ment of such order, unless saeh security, as 
may be sufficient in the opinion of the appel- 
late officer, has been given by the appel- 
lant for not proceeding with such construction, 
ereation or work ponding the disposal of the 
appeal.”. fi 


40. Amendment of section 13, 
tion 13 of the principal Act,— 


(i) in sub-section (1), after the words '‘for 
the assessment of damages”, the words ‘'or 
for the determination of the amount payable 
by way of interest on such arreara of rent or 
damages” shall be inserted; 


(ii) after sub-section (1), the following sub- 
section shall be inserted, namely :— 


'(1A) Where any parson from whom any 
cos} of removal of any building or other 
structure or’ fixture or, as the case may be, 
any goods, cattle or other animal is to be re- 
covered under sub-section (9) of section 5A, 
or any expenses of demolition are to be reco- 
vered under sub-section (5) of section 5B, dies 
before any proceeding is taken for the resovery 
of such cost or during the pendency thereof, 
the proceeding may be taken or, as the oase 
may be, continued against the heirs or legal 
representatives of that person.”; 


(i1) in sub-section (2), for the words ''rent 
or damages or osts, the words, letters and 
brackets ‘rent or damages or costs of removal 
referred to in section 5A or expenses of demo. 
lition referred to in section 56 or interest 
roferrad to in sub.seotion (2A) of section 7 or 
any other cost” shall be substituted. 


ii, Amendment of section 14, — In geo. 
tion 14 of the principal Act,— 

(a) after the words ‘fails to pay”, the 
words, brackets, figures and Istter ‘‘the ex. 
penses of demolition payable under gub-seo. 
tion (5) of seation 5B or” shall be inserted; 


“asid 
‘asaid 


— In ses. 


(b) after tha words, bracketa and figure: 
“payable ander sub-section (2}'; the words, 
'brackets, figure and letter “or the interest 
determined under gub.seotion (@A)’’ shall be 
ingerted; 

(a) for the words ‘portion of such rent 
damages’ the words “portion of such rent, 
damages, expenses, interest’ shall be sub- 
stituted. 

42. Substitation of new section for sec- 
tion 15. — For section 15 of the principal 
Aot, the following section shall be substituted. 
namely :— 

"15. Bar of jurisdiotion.—No Oourt shall 
have juriediction to entestain any snit ox 
proceeding in respect of — 

(a) the eviction of any person who is im 
unauthorised occupation of any public pre- 
miges, or 

(b) tho ramoval ot any building, structure 
or fixture or goods, cattle or other animal 
from any public premises under esetion 5A, or 


(o) the demolition of any building or other 
structure made, or ordered to be made, under 
section 5B, or 

(d) the arrears of rent payable under aub- 
section (1), of section 7 or damages payable 
under gub.gection (2), or interest payable 
under sub.section (2A); of that section, or 

(e) the recovery of — 

(i) oosts of removal of any building, struc. 
ture or fixture or gooda, cattle or other animal 
under section BA, or 

(ii) expenses of demolition under seo. 
tion 5B, or 

(iti) costa awarded to the Csntral r N 
ment or statatory authority under sub.sestion 
(5) of section 9, or 

(iv) any portion of such rent, damages, costs 
of removal, expenses of demolition or costs 
awarded to the Central Government or the: 
statutory authori 

13. Aivandiaedt of ssotion 18. — — In sec. 
tion 18 of the principal Aok, — 


(3) in sub-section (2), atter clause (e), the- 
following clause shall be inserted, namely: — 

"(ea) the rate at which interest shall be- 
payable on arrears of reni øpecified in any 
order made under sub-section (1) of section 7. 
or damages assessed under sub-section (2) of 
that section;”; 

(ii) in gub-section (3), for the worda "im 
two successive sessions, and if, before the. 
expiry of the session in which it is ao laid or 
the session immediately following.”, the- 
words ‘‘In two or more successive sessions, 
and if, before the expiry of the session imme. 
diately following the session or the succagsive: 
yesaiona aforesaid,” shall be substituted. 


106 [Ast bea) 





THE JUTE COMPANIES (NATIONA. 
LAISATION) AOT, 1980. 
(Act No. 63 of 1980) 


CONTENTS 
CHAPTER I 
_ PRELIMINARY 


1. Short title. 


20. 


4. Definitions. 
i OHAPTER II 
. ÅOQUISITION AND TRANSFER OF THE 
` UNDERTAKINGS OF THE JUTE 
COMPANIES 
‘3. Transfer to, and vesting in, the 
Central Government of the under. 
takings of the companies. 
4. General affect of vesting, 
-5. Jute companies to be Hable for 
certain prior liabilities. 
‘§ Power of Central Government to 
_ direct vesting of the undertakings of 
the jute companies in Jute Manu- 
-factures Oorporation. 
OHAPTER III 
PAYMENT OF AMOUNTS 
"7. Payment of amount. 
&. Payment of farther amount. 
OHAPTER IV 
MANAGEMENT, BTO., OF THE UNDER- 
TAKINGS OF THE JUTE COMPANIES. 
9. Management, ets., of the undertak. 
ings of the jute companies. 
Duty of persons in charge of manage. 
ment of the andertakings to deliver 
all agsets, ate. 
Duty of persons to account for naaste, 
eto , in their possession. 
OHAPTER V 
PROVISIONS RELATING TO EMPLOYBES 
OF THE JUTH COMPANIES. 


11. 


“18, Continuance of employees. 


“14, 


13. Provident fund and other funda. 

` OHAPTER VI 
COMMISSIONER OF PAYMENTS. 
Appointment of Commissioner of 
Payments. 

Payment by the Osentral Gwrn. 
ment to the Commissioner. 





The Jute Companios (Nationalization) Act, 1980 


mananari ht 
remroensgg aig 





A. I. R, 

21. Disbursement of money by the Com- 
missioner. 

22. Disbursement of amounts to the jute 
companies. 


23. Undisbursed or unclaimed amounts 
to be deposited with the general 
revenue account, 

CHAPTER VII 

MISCELLANEOUS. 

' 24, Aot to have overriding effect. - 

25. Assumption of lisoility. 

26. Management to continue ta vest in 

certain persons until alternative 

arrangements have been made. 
Contracts to cease to have effaat 


unless ratified by the Oentral 
Government or Jute Manufactures 
Corporation. 

28. Ponaltias. 

29. Offences by companies. 


Protection of action taken. in. good 
faith. 
31. Delegation of powers. 


32. Power to make rules. 

Power to remove difficulties. - 

THE FIRST SCHEDULE 

(See sections 2 (0), 7, 8, 15 (1) (a) ) 
THE SECOND SCHEDULE . 


(See sections 17, 19 (1), 20 (1), - 
22 (1)and 25 (1)) 


THE JUTE COMPANIES (NATIONA. 
LISATION) ACT, 1980 - 


(Act No. 63 of 1980)* : 
(2ist December, 1980.] ` 


An Aot to provide for the acquisition 


and transfer of the undertakings of the 
jate sompanies specified in the Firat 
Schedule with a view to securing the 
proper management of such undertak- 
ings so as to gabserve the interests of 
the general public by ensuring the con. 
tinued manufacture, production and 
distribution of articles made of jute, 
which are essential to the neads of the 
economy of the country and for matters 
connected therewith or incidental thare- 


to. . 
Whereas the said jute companies had eee 


AA tataii 


16. Oertain powers of Central Govern. 


engaged in the manufacture and production of 
ment or Jute Manufactures Oorpo. on ; a 


articles mentioned in the Firat Schedule to 


| ration. the Industries (Development and Regulation) 
17. a to be made to the Commis- (*) Received the assent of the President on 


21.12.1980, Act published in Gaz. of {ndia, 
2212-1980, Part II-S. 1, Ext. P. 661, 

For Statement of Objects and Reasons, see Gaz. 
of T 1-12-1980, Part If-S, 2, Ext, 


Priority of claims. 
19. Hxamination of claims. 
Admission or rejection of claims. 


1981 


Act,.1951, namely textiles made wholly or in 
‘part of jute; 

And whereas the management of the under- 
‘takings of each of the said jute companies 
was taken over by the Central Government 
ander the Industries (Development and Regu. 
lation) Act, 1951; 


And whereas it ig necessary to acquire the 
undertakings of the said jute companies to 
angure that the interests of the general public 
are served by the continuance, by the under: 
¢akings of the said jute companies, of the 
manufacture. production and distribution of 
the aforesaid articles which are essential to 
the needs of the economy of the country; 


Be it enacted by Parliament in the Thirty. 


first Year of the Republic of India as 
follows : — 

OHAPTER I 

PRELIMINARY 


4. Short title. — This Ack may be galled 


“the Jute Qompanies (Nationalisation) Acti. 


1980. 

2. Definitions. — In this Act, aioi the 
context otherwise requires, — 

{a) “appointed day? meang the date of 
commencement of thig Act; 


(b) 'Oommissioner means the Commis- 
sioner of Payments appointed under section 14; 

(e) "jate companies” means the companies 
{baing companies as defined in the Companies 
Act, 1956) specified in the First Schedale; 


(a) “Jute Manufactures Corporation” means 
the National Jute Manufactures Corporation 
Limited, a company incorporated and regis- 
tered under the Companies Act, 1956; 

(e) ‘‘notification” meang a notification 
published in the Official Gazette; 
~ (£) “preseribed’’ means prescribed by rules 
made under this Act; 


(g) ‘specified date”, in relation to any pro- 
vision of this Act, means such date as the 
Central Government may, by notification, 
‘specify for the purposes of that provision and 
‘different dates may be specified for different 
‘provisions of this Act; 


- {b} words and expressions used herein and 

mot defined but defined in the Companies Act, 

1556, shall have the meanings meepectiyely 
assigned to them in that Act. 

OHAPTHR IL 
ACQUIBITION AND TRANSFER OF THE 
UNDERTAKINGS OF THE JUIEN 

OOMPANIIG 

3. Transfer to, and vesting in the 

Central Government of the undertakings 

of the companies. — On the appointed day, 

the undertakings of every jute company. and 

the right, title-and interest of every jute 


fi 9 
ie ee rin 
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company in relation to its undertakings ehall, 
by virtue of this Act, stand transferred to, 
and vest in, the Central Government. 


A., General effect of vesting. — (1) The 
undertakings of each jute company shall ba 
deemed to include all assets, rights, leass. 
holds, powers, authorities and privileges and 
all property, movable and immovable. includ. 
ing lands, buildings, workshops, stores. inctra- 
ments, machinery and equipment, cash 
balances. cash on hand, reserve funds, invest- 
ments, book debts and all other rights and 
interests in, or arising out of, such property 
ags- were: immediately bsfore tha appointed 
day. in the ownership, possession, power or 
control of the jute company, whether within 
or outside India, and all books of account, 
registers and all other documents of whatever 
nature relating thereto and ghall algo be 
deemed to inslads the liabilities specified in 
sub.gection (2) of seation 5. 

(2) ‘All properties as aforesaid which have 
vested in the Oentral Government under 
section 3 ghall, by force of snoh vesting, be 
freed and discharged from any trust, obliga- 
tion, morigage, charge, lien and all other 
incumbrancas affecting them, and any attach. 
ment, injunction, deoree or order of any court 
or other authority restricting the use of such 
properties in- any manner or appointing any 
recgiver in raspect of the whole or any part 
of such propsrties shall be deemed to have 


been withdrawn. 


(3) Every mortgagee of any property which 
has vested under thig Act in the Central 
Government and every person holding any 
charge, lien or other interesi in. or in relation 
to, any such property shal! give, within auch 
time and in such manner 89 may be presoribed, 
an intimation to the Commissioner of euch 
mortgage, charge, lien or other interest. 

(4) For the removal of doubta it is hereby 
declared that the mortgagee of any property 
referred to in saub.gection (3) or any other 
person holding any charge, lien or other 
interest in, or in relation to, any such pro. 
perty shall be entitled to claim, in accordance 
with his rights and interests, payment of the 
mortgage money or other dues, in whole or 
in part, out of the amounts directed to be 
given under sections 7 and 8 to the jute 
company concerned but no such mortgage, 
charge, lien or other interest shall be en. 
forceable againat any property which hag 
vested in the Central Government. 

(6) Any licence or other instrument granted 
to a jute company in relation to its under. 
takings which have vested in the Osentral 
Government under section 3 at any time 
before the appointed day and in force im. 
mediately before that day shall continue -to 
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be in force on and after such day in accord. 
ance with its tenor in relation to and for the 
purposes of such undertakings, and, oa and 
from the date of vesting of such undertakings 
under section 6, in the Jute Manufactures 
Oorporation, that ieee shall be deemed 
to be substituted in such licence or other 
instrament ag if such licence or other instru. 
ment had been granted to such Corporation 
and guch Oorporation shall hold it for the 
remainder of the period for which the jute 
company would have held it under the terms 
thereof. 


(6) If, on the appointed day, any suit, 
appeal or other prooteding of whatever 
nature, in relation to any matter spesified in 
sub-section (2) of section 5, in respect of the 
undertakings ol any jute company which has 
vested in the Oentral Government under 
section 3, inatituted or preferzed by or against 
that company, is pending, the same shall not 
abate, be discontinued or be, in any way, 
prejudicially affected by reason of the transfer 
of the undertakings of such jute company or 
of anything contained in this Act, but the 
suit, appeal or other proceeding may be coon- 
tinued, proseeuted or enforced by or againet 
the Oentral Government or where the under. 
takings of such jute company sre directed 
under section 6, to vest in the Jute Manufac. 
tures Corporation, by or againet that Corpora. 
tion. 


§. Jute companies to ba liable for cer. 


tain prior liabilities. — (1) Every liability, 
other than the liability specified in sab. 
section (2), of a jute company im respect of 
sny: period prior to the appointed day, shall 
be the liability of that company and shall be 
enforceable against it, and not against the 
Oentral Government, or, where the under. 
takings of the jute company vest in the Jute 
Manufactures Corporation, against that Cor. 
poration. 

(2) Any liability arising in regpect of loans 
advanced by the Central Government or any 
State Government, or both, to a jute company 
(together with interest due thereon) after the 
management of the undertakings of the said 
jute company had been taken over by the 
Central Government shall, on and from the 
appointed day, be the liability of the Central 
Government and shall be discharged by that 
Government, or by the Jute Manufactures 
Corporation as and when repayment of such 
loans becomes due and payable. 

(3) For the removal of doubts, it ia hereby 
declared thai— _ 

(a) save ss otherwise expressly provided in 
this Aot, no liability, other than the liability 
specified in sub-section (2), of any jute com. 
pany in relation to its undertakings in respect 
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of any period prior to the appointed day, 

shall be enforceable against the Ovsntrab 

Government or where the undertakings of 

auch company sre directed under section 6, to 

vət in the Jate Manufactures Cos poration; 
agains: that Oor poration; 


(b) no award, dearee or order of any court, 
tribunal or other authority in relation to the 
undertakings of any jute company, passed atter 
the appointed day, in reapect of any matter, 
claim or dispute, which arose before that day, 
not being a matter, claim or dispute in rela- 
tion to any liability specified in sub.seo- 
tion (2), shall be enforceable against the 
Oentral Government or where the under- 
takings of such company are directed under 
section 6, to vest in the Jute Manufactures 
Oorporation, against that Corporation ; 


(e) no liability incurred by any jute com. 
pany before the appointed day for the contra- 
vention of a provision of any law for the 
time being in force shall be enforceable 
agrinst the Oentral Government or where the 
undertakings of such company are directed 
under section 6, to vest in the Jute Manufac- 
tures. Corporation, against that Corporation. 


8. Power of Central Government to 
direct vesting of the undertakings of the 
Jute Companiss in Jute Aanufactures Cor. 
poration. — (1) Notwithstanding anything 
Contained jn sections 3 and 4, the Central 
Government shall, as soon as may be, after 
the appointed day, direst, by notification that 
the undertakings of every jute company and 
the right, title and interest of every jute 
company in relation to its undertakings, which 
have vested in that Government under gec- 
tion 3, and such of the liabilities of every 
jute company as are specified in aub.gection (2) 
of section 5, shall, Instead of continuing te 
vest in the Oentral Government, vest in the 
Jute Manufactures Corporation either on the 
date of the notification or on sach earlier or 
later date (not being a date earlier than the 
appointed day) as may be specified in the 
notification. 


(2) Where the right, title and interest, and 
the liabilities referred to in sub-section (2) of 


-pection 5, of the jute companies in relation to 


their respective undertakings vest under sub- 
sedtion (1), in the Jute Manufactures Corpora- 
tion, that Corporation shall, on and‘ from the 
date of such vesting, be deemed to have 
become the owner in relation to such under- 
takings, and all the rights and liabilities of 
the Central Government in relation to such 
undertakings shall, on and from the date of 
such vesting, ba deemed to hava become the 
rights and liabilities, respectively, of the Jute 
Manufactures Corporation. 
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OHAPTHR III 
PaYMBNT OF AMOUNTS 
7. Payment of amount. — Every juta 


company shall be given by the Central Gov. 
arnment, for the transfer to and vesting in 


that Government under gedtion 3 of the ander. 


takings of that company and the right, title 
and interest of that company in relation to its 
undertakings, in cash and in the manner 
specified in Obapter VI, such amount as ia 
specified against the name of that company in 
the Firat Schedule. 


8. Payment of further amount. — 
(1) Every jute company shall be given by the 
Osntral Government, for the deprivation of 
the manegement of its undertakings, an 
amount of rupees fen thousand psr annum for 
dhe period sommencing on the date on which 
the management of the undertakings of that 
company was taken over in pursuance of the 
order made by the Central Government under 
the provisions of the Industries (Development 
and Regulation) Act, 1951 and ending on the 
appointed day. 

(2) Every amount specified in the First 
Schedaole or caloulated in accordance with the 
provisions of sub-section {1) shall oarry 
simple Interest at the rate of four per cent. 
per annum for the pariod commencing on the 
appointed day and ending on the date on 
which the payment of such amount ig made 
by the Central Government to the Commis. 
gioner. 


(3) The amounts determined in relation to 
any jute company in accordance with the pro- 
visions of aub-sectiona (1) and (2) shall be 
given by the Central Government to the jute 
sompany in addition to the amount specified 
dn the Firat Sohedule against that company. 


OHAPTHER IV 


 MANAGRXONT, HTO. OF THE UNDERTAKINGS 
OF THE JUTE COMPANIEG 


9. Management, etc., of the undertakings 
of the jute companies. — The genaral 
guperintendenaa, direction, control and man. 
agement of the affairs and business of tha 
undertakings owned by each of the jute com. 
panies, the right, title and interest in rela- 
tion to which have vested in the Ocentral 
Government under section 3, shall, where a 
direction hag been made by the Oentral Gov. 
ernment under gub-section (1) of section 6, 
vesi in the Jute Manufactures Corporation and 
thereupon the Jute Manufactures Corporation 
shall be entitled to exercise, to the exalusion 
of all other persons, all such powers and do 
-ali gaah things in relation to sach such under. 
‘taking as the jute company which owned it 
was authorised to exercise and do immediately 
‘stare the appointed day. 
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40. Duty of persons in charge of man- 
agement of the unsertakinga :to deliver 
all assets, eto. —(1) On wee rasting of the 
management of the undertakings of the jute 
companies in the Oentral Government or the 
Jute Manufactures Corporation, ag the casa 


may be, the persons in charge of the manage- 


ment of guch uniertakings immediately betore 
such vesting shall be bound to deliver to the 
Osntral Government or tha Jute Manufactures 
Corporation: ag the oase may be, all assets, 
books of account, registers and all other doou- 
ments in their custody relating to auch auder 
takings. 


(2) The Oontral Oovernment may issue 
such directions as it may deem desirable in 
the circumgtancea of the oase to the Jute 
Manufactures Corporation and the said Oorpo- 
ration may salso, if it is considered necessary 
so to do: apply to the Central Government at 
any time for instructions ag to the manner in 
which the management of the undertakings of 
the jute companies shall be conducted or in 
relation to any other matter arising in the 
course of such management. 


44. Duty of parsons to account for 
assets, etc, in thoir posssssion.—(1) Any 
person who has, on the appointed day; in his 
possession or under his control any agseta, 
books, dooumenta or other papara relating to 
any undertaking owned by a jute company 
which has vested in the Cantral Government 
or the Jate Manufastures Corporation undar 
this Act, shall be liable to account for the 
sald asesta, books, documents and other papers 
to the Central Government or the Jute Manu- 
factures Corporation and shall deliver them 
up to the Central Government or the Jute 
Manufactures Oorporation or to auch person 
or persons as the Oentral Government or the 
Jute Manufactures Corporation may specify in 
this behalf. 


(2) The Central Government or the Jute 
Manufactures Corporation may take or cause 
to be taken all necessary stapa for securing 
possession of the undertakings of the jute 
companies which have vested in the Central 
Government or the Jute Manufactures Oorpo- 
ration under this Act. 


(3) Every jute company shall within such 
period as the Oontral Government may allow 
in this behalf, furnigh to that Government a 
complete invantory of all its property and 
aagets, sg on the appointed day. pertaining to 
ita undertakings which have vested in the 
Oentral Government under section 3, and for 
this purpose, the Central Government or the 
Jute Manufactures Corporation shall afford to 
such company all reasonable faoillitias. 
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CHAPTER V 


PROVISIONS RELATING TO HMPLOYEE3 OF 
THE JUTE COMPANIES 


12. Continuanoo of employees. — 
(1) Every person who has been, immediately 
before the appointed day, employed in any 
undertaking of any of the jute companies 
shall becoma,— 


(a) on and from the appointed day, an em. 
` ployee of the Central Government, and 


(b) where the undertakings of the jute 
companies are vested in the Jute Manufac. 
tures Corporation, an employee of the said 
Corporation, on and from the date of such 
vesting, 
and shall hold office or service under the 
Central Government or the Jute Manufactures 
Corporation, as the cage may be, with the 
eame- rights and privileges ag to pension, gra- 
iuity and other matte:g as would have been 
admissible to him if there had bean no such 
vesting and shall continue to do so unless and 
until his employment onder the Central Gov- 
ernment or the Jute Manufactures Corpora. 
tion, as the case may be, is duly terminsted 
or until big remuneration and other conditions 
of gervico are duly altered by tha Central 
Government or the Jnte Manufactures Corpo- 
ration, as the coase may be. 

(2) Notwithstanding anything contained in 
the Industrial Disputes Act, 1947, or in any 
other law-flor the time being in force, the 
transfer of the services of any officer or other 
person employed in any undertaking of the 
jute companies, to the Central Government or 
the Jute Manufactures Corporation, shall not 
entitle such officar or other employes to 
any companeation under this Act or any 
other law for the time being in force and no 
such claim shall be entertained by any court, 
tribunal or other authority. 


43. Provident fund and other funds, — 
(1) Where a jute company has established a 
provident fund, superannuation fund, welfare 
fund or other funds for the benefit of persons 
employed in any of the undertakings owned 
by it, the monies relatable to its employees 
whose servicss have become transferred by 
or under this Act to the Central Government 
or the Jute Manufactures Corporation shall, 
out of the monies standing, on the appointed 
day, to the Gredit of such provident fand, 
superannuation fund, welfare fund or other 
funds, stand transferred to, and vest in, the 
Qentral Government or the Jute Manufac. 
tures Oorporation, as the cage may be. 


(2) The monies which etand transferred 
under sub-section (1) to the Central Govern. 
mentor the Jute Manufactures Corporation, 
as the cage may be, shall be dealt with by 
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that Government or Corporation in such 
manner ag may be prescribed. 
OHAPTER YI 
CoMMISSIONBR OF PAYMENES 
i4. Appointment of Commissioner of 


. Payments, — (1) The Central Government. 


shall, for the purpose of disbursing the 
smonnts payable under sections 7 and 8 te 
the jute companies, by notification, appoint a 
Commissioner of Payments. 

(2) The Oantral Government may appoint 
such other persons as it may think fit te 
assist the Commissioner and the:enpon the 


Commissioner may suthorise one or-more of: 


such persons also to exercise all or any of the 
powers exercisable by him under this Act 
and different persons may be authorised te 
exercise different powers. 

(3) Any person authorised by tha Commis. 
sioner to exercise any of the powers exer- 
Cisable by thea Commissioner may exercise: 
those powers in the same manner and with 
the same effect as if- they have been con- 
ferred on that person directly by this Aot and 
not by way of authorisation. 

(4) The salaries and allowancea of the- 
Commiesioner and otber parsons appointed 
under this section shall ba defrayed out of: 
the Consolidated Fund of Indis. 

18. Payment by the Central Government. 
to the Commissioner. — (1) The Central: 
Government shall, within thirty days from 
the specified date, pay in cash to the Com.’ 
missioner, for payment to every jute com- 
pany, ~ : 

(a) an amount equal to the amount speci- 
fied against the name of that company in the: 
First Schedule; 

(b) a further amount equal to the amount 
payable to that company under section 6. 

(2) A deposit account shall be opened by 
the entrali Government in favour of the. 
Commicsioner in the Public Account of Indig, 
and every amount pasid- under this Aot to the 
Commigsioner shall ke deposited by him to 
the credit of the said deposit account and the 
said deposit account shall be operated by the 
Commigsioner. 

(3) Separate records shall. ba maintained 
by the Commissioner in respect of each of 
the jute companies in relation to which pay. 
ment hag heen made to him under thig Ast. 

(4) Interest accruing on the amount in 
relation to a jute company standing to the 
credit of the deposit account referred to im 
sub-section (2) shall enure to the benefit of 
such jute company. 

16. Certain powers of QOentral Govern- 
ment or Jute manufactures Corporation.— 
(1) The Oentral Government or tha Jute. 
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Manufactures Corporation, as the osse may 
be, shall b> entitled to receive, up to the 
specified date, to the exclusion of all other 
petsins, any money dae to any juta company 


in relation to ita undertakings which haye 


vested in the Central Government or the Jate 
Manufactures Corporation, and realised after 
the appointed day, notwithstanding that the 
realisation pertains to-a period prior to the 
appointed day. - 

(2) The Cantral Government or the Jute 
Manufactures Corporation, as the case may 
be, may make a claim to the Commissioner 
with regard to every payment made by that 
Government or Corporation; alter the ap- 
pointed day for discharging any liability of 
a jute company, not being any liability speci- 
fied in aub-section (2) of section 5, in relation 
to any of the undertakings owned by it in 
respect of any period prior to the appointed 
day; and every such claim shall hava 
priority, in accordance with the priorities 
attaching under this Act to thé matter in 
relation to which such liability hag been dis- 
charged by the Oentral Government or the 
Jute Manufactures Corporation. 


(3) Save ag otherwise provided in this 
Act, the liabilities of a jute company in rela- 
tion to any of the undertakings owned by ‘it 
in respect of any transaction prior to the ap. 
pointed day, which have not been discharged 
on or before the specified date, shall be the 
liabilities of that company. 


17. Claims to be made to the Commis. 
sionar.—Hvery person having a claim against 
a jute company with regard to any ofthe 
matters specified in tha Second Schedule, 
pertaining to any undertaking owned by it, 
shall prefer gach claim before the Commis. 
sioner within thirty days from the specified 
date :. 

Provided that if the Commissioner is satia- 
fied that tha claimant waa prevented by suff- 
cient Gauso from preferring the claim within 
the said period of thirty days, he may onter- 
tain the claim within a further period of 
thirty daya, bat not thereafter. 

18, Priority of claims.—Tho claims made 
under sedtion 17 shall have priorities in 
accordance with the following principles, 
namely, —— 


(a2) Ostegory I shall have precedence over 
all other categories and Oategory IT shall 
have precedence over Category III, and so on; 


(b) the claims specified In eash of the cate. 
goriea shall rank equally and be paid in fall, 
but if the amount pald to the Commissioner 
under thig Act is insufficient to meat such 
claims in full, they shall abate in equal pro- 
portions and be paid accordingly; and 
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(c) the question of discharging any liability 
with regard to a matter specified in a lower 
category shall arises only if a surplus is left. 
after meeting all the liabilities specified in. 
the immediately higher category. 


19. Exanination of claims. — On raoeipt: 
of the olaime made under section 17, the 
Commissioner shall arrange the olaims in the 
order of priorities specified inthe Second 
Schedule and examine the same in accordance: 
with guch order. 


(2) If on an examination of the olaims: 
against a jute company, the Commissioner ie 
of the opinion that the amount paid to him 
under this Aci for payment to such oompany- 
is not sufficient to meet the abilities specified 
in any lower Gategory, he shall not ba re— 
quired to examine any claim in respect ot: 
such lowar category. 


20. Admission or rejection of claims. —- 
(1) After examining the claims againat a jute- 
company, with refarence to the prioritieg aet 
out in the Second Schedule, the Commiagsioner 
shall fix a date on or before which every 
Claimant against the company shall file the 
proof of his claim. 


(2) Not lesa than pura days’ notice of 
the date so fixed shall be given by advertise- 
ment in one issue of any daily newspaper ins 
the English language having circalation in the- 
major pari of the country and ono isgne of 
any daily newspaper in suoh regional lan.. 
guage as the Commissioner may consider: 
suitable, and every such notice shall call 
upon the alaimant to file the proof of hig. 
claim with the Commissioner within the 
period spesified in the advertisement, 


(3) Evəry claimant who fails to file the 


proof of his claim within the period spacified 


by the Commissioner shall be exoluded from. 
the disbursements mada by the Commiagioner, 


- (4) The Commissioner shall, after gach in.. 
vostigation ag may, in hig opinion, be neges.. 
sary and after giving the jute company con- 
cerned an opportunity of refuting the ‘claim. 
and after giving the claimant a reasonable- 
opportunity of being heard, by order in writ- 


‘ing, admit or reject the claim in whole or im 


part. 


(5) The Commissioner shall have the- 
power to regulate hig own procedure in all 
matters arising out of the discharge of his 
functions, indluding the place or places at. 
which he may hold his sitting and shall, for- 
tha purpoge of making any investigation under 
this Act, have the same powers as are vested: 
ina QOivil Court under the Code of Civil. 
Procedure, 1908, while trying s suit in res-. 
pect of the following matters, namely : ~ 
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(a) the gummoning and enforcing the atten. 
dance of any witness and examining him on 
oath; 

(b) the discovery and production of any 
document or other material object produaible 
@g avidenge; 

(a) the reception of evidence on affidavits; 

(d) the issuing of any commission for the 
examination of witnesses. 

(6) Any investigation before the Commis- 
‘sioner shall bə deamed to bea judicial pro- 
Qeoding within the meaning of sections 193 
and 228 of the Indian Panal Code, and the 
Oommissioner shall be deemed to bea Oivil 
‘Oourt for the parposes of section 195, and 
Qhapter XXVI, of the Oode of Oriminal 
Procedure, 1973. 

(7) A claimant who is dissatisfied with the 
-deciaion of the Commissioner may prefer an 
appeal agsinat such decision to the High 
‘Oourt within the looal limita of whose jarls. 
-diction the registered office of the jute com- 
pany concerned is situated : 


Provided that where s person whois a 
Judge of a High Oourt is appointed to be the 
‘Oormmriasioner, such appeal shall be heard and 
disposed of by not less than two Judges of 
‘hat High Court. 

21. Disbursement of money by the Com. 
missioner.—After admitting a claim against 
a juto company under this Actthe amount 
„dua in respect of such claim shall be paid by 
the Commissioner to the person or pereona to 
-whom such amount ig due and on such pay- 
‘ment, the liability of auch jute company in 
respect of such claim shall stand discharged. 

23. Disbursement of amounts to the 
jute companies. — (1) If out of the monies 
paid to him in relation to a jute company, 
there is a balance left after meeting the liabi- 
‘ities as specified in the Second Schedule, 
the Commissioner shall disburse such balance 
40 such jute company. 

(2) Where the possession of any machinery, 
equipment or other property possessed by a 
jute company has vested in the Osntral Gov. 
-gmmentor the Jute Manufactures Corpora- 
-tion under this Aot but such machinery, 
-equipment or other property does not belong 
to such jute company, it shall be lawful for 
‘the Central Government or, as the case may 
be. the Jute Manufactures Corporation, to 
. continue to posdess auch machinery or equip- 
ment or other property on ths sameo terma 
and conditions under which they were pos. 
-aessed by such jute company immediately 
‘before the appointed day. 

. 93, Undisbursed or unclaimed amounta 
“to be deposited with the general revenue 
-ameunt. — Any money paid to the Commis- 
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A. LB, 
sioner which remaina -undisburaed or aun- 
Glaimed on tbe date immediasely preceding 
the date on which the offee of the Commis- 
sioner ia finally wound up, shall be trans- 
ferred by the Commissioner, before his office 
is finally wound up, to the general revenue 
account of the QOentral Government, but a 
claim to any money so transferred may be 
preferred to tha Oantral Government by the 
person entitled to such payment and shall be 
dealt with as if suob transfer bad not been 
made, and the order, if any, for payment of 
the claim being treated ag an order for the 
refund of revanus. 


‘CHAPTER VII 
. MrsoucuaNsous 


25. Act to have overriding effest.— Tha 
provisions of this Aot shall have effect not- 
withstanding anything ineonsistent therewith 
contained ia any other law for the time being 
in forca or in any instrument having affect 
by virtue of any law, other than this Act, or 
in any decree or order of any court, tribunal 
or other authority. 


28. Assumption of liability.— (1) Where 
any liability of a jute company arising out of 
any item in any category specified in Part I 
of the Second Schedule ig not discharged 
fully by the Commissioner oat of the amounts 
paid to him under this Aot; the Commissioner 
shall intimate in writing to tha Central Gov. 
ernment the extent’of the liability which reo- 
masing undisoharged and that liability shall 
be assumed by the Oentral Govarnment. 


(2) The Central Government may, by order, 
direct the Jute Manufactures Oorporatian to 
take over the liability assumed by the Oentral 
Government under sub-section (1), and on 
receipt of such direction, it shall be the duty 
of the Jute Manutsctures Corporation to dis. 
charge such liability. 

96. Management to continue to vest in 
certain persons until alternative arrange- 
ments have baen made. — Notwithstanding 
the vesting under this Act of the undertakings 
of any jute company in the Oentral Gavern- 
mont or the Jute Manufactures Corporation — 

(a) any person who has been managing the 
affaira of such undertakings before the date 
on which the undertakings had ao vested shall, 
until alternative arrangements have been 
made by the Central Government, or, ag the 
case may be, the Jute Manufactures Corpora. 
tion, for the management: of such under. 
takings, continue to manage the affairs of the 
undertakings, as if such person had been 
authorised by the Central Government, or, ag 
the ocaso may be, the Jute Manufactures Oor- 
poration, to manage such undertakings ; 
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(b) such person shall, until alternative 
Srrangements have bean made by the Central 
Government, or, ag the casa may be, the Jate 
Mancfactures Corporation, continue to be 
authorised to operate, in relation to the andor- 
takingiof gach jute company, any account of 
ugh undertakings in any bank as if he had 
been authorised by the Central Government or 
tho Jato Manufactarea Corporation to operate 
uch account. 


27. Contracts to cease to have affact 
unless ratified by the Central Government 
or Jute Manufactures Corporation, -Every 
‘Contract entered into by any jute company in 
relation to any of the undertakings owned by 
-if, whioh hag vested in the Oentral Govern- 
meant under gedtion 3, for any service, sale or 
-gupply end in force immediately before the 
-appointed day, shall, on and from the expiry 
of a period of one hundred and eighty daya 
-from the appointed day, cease to have effect 
unless such contract is, before the expiry of 
that period, ratified in writing by the Central 
-Government or the Jate Manufactures Corpo- 
ration, and in ratifying such contract, the 
-Central Government or the Jute Manufactures 
-Ocrporation mey make such alterationa or 
‘modifications therein as it may think fit: 

Provided that the Oentral Government or 
‘the Jute Manufactures Corporation shall not 
omit to ratify a Gontract and shall not make 
any alteration or modification in a contract — 


(a) unless if is satisfied that such contrach 
is unduly onerous or has been entered into in 
bad faith or ia detrimental to the interests 
-of the Oentral Government or the Jute Manu. 
.fastures Corporation ; and 

(b) except after giving the parties to the 
eontraot a reasonable opportunity of being 
‘heard and exoept after recording in writing 
.if3 ressons for refusal to ratify the contract 
-or for making any alteration or modificstion 
-gherein. 


98 Penalties.—Any person who, — 

(a) having in his possession, custody or 
control any property forming part of the 
undertakings owned by any jute company, 
-wrongfully withholda such property from the 
‘Central Government or the Jute Manufactures 
‘Corporation; or 

(b) wrongfully obtaing possession of, or 
retains any property forming part of, the 
undertakings owned by any jute company ; cr 

(o) wilfally withholds or fails to furnish to 
the Contral Government or the Jute Mana- 
-factures Corporation or any person or body of 
peraons apscified by that Government or Oor- 
poration, ag the casa may be, any document or 
inventory relating to tha undertakings owned 
iby any juts company, which may ba in his 
-poasession, custody or control ; or 

(August) 1981 Acts 8, 
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(d) faila to daliver to the Oantral Govern. 
ment or the Juta Manufactures Corporation or 
any peraon o: body of persons gpadified by that 
Govarnment or Oorpocation, any sageta, books 
of account, registera or other documents in 
hig possession, onstody or control relating to 
the undertakings owned by any jute company ; 


E a 2 
(e) wrongfally removea or destroyes any 
property forming pari of the undertakings 
owned by any jute company or profers any 
claim under this Act which he knows or hag 
reagon to believe to be. falsa or groagly. 
inaccurate, 
shall ba punishable with imprisonment for a. 
term which may extend to two years and 
also with fine which may extend to ten 
thousand rupees. 


29. Offences by companies. — (1) Where 
an offence punishable ander this Act hag been 
committed by a company, avery parson who, 
at the time the offence was committed, was in 
charge of, and was responsible to, the com. 
pany for the conduct of the business of the 
company, as well ag the company, shall be. 
degmed to be guilty of the offence and shall 
be liable to be proceeded against and punished 
accordingly : os 

Provided that nothing contained in this sub- 
section shall render any such person liable to 
any punishment, if he proves that the offence 
was committed without his knowledge or that 
he had exercised all due diligence to prevent 
the commisazion of such offense. 


(2) Notwithstanding anything contained in 
sub.seotion (1), where any offence under thig 
Act has been committed by a company and it 
is proved that ths offence hag been co nmitted 
with the consent or connivance of, or ig attri- 
butable to any negleat on tha part of any 
director, manager, secretary or other officer 
of the oompany, such direator, manager, 
gectetary or other officer shall be deamed to 
be guilty of that offence and shall ba liable to 
be proceeded against and punished accordingly. 

Explanation. — For the purposes of this 
section — 

. (a) "oompany? means any body corporate 
and includes & firm or other aszociaton of 
individuals; and 

(b) ‘‘direotor’’, in relation to a firm, means 
a partnér in the firm. 

80. Protection of action taken in good 
faith. — (1) No suit, prosecution or other 
legal proceeding shall lie against the Oentral 
Government or any officer of that Government 
or the Jato Manufactures Corporation or other 
person authorised by that Govarnment or 
Corporation for anything which ia in good 
faith done or intended ‘to be done ander this 
Act. 
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(2) No guit or other legal proceeding shall 
lio against the Centrat Government or any of 
its officers or other employees or the Jute 
Manufactures Corporation- or any officer or 
‘other person authorised by that Corporation 
for-avy damage caused or likely to be osngèd 
for anything which js in good {sith done or 
intended to be done under this Aot. 

$4, Delegation of powers. — (1) The 
Central Government may, by notification, 
direct that all or any of the powers exerols. 
able by it under this Act, other than the 
powers conferred by this aection and seo. 
tions 32 and 33, may also be exercised by 
such person or persons as may be specified in 
the notification. 

(2) Whenever any delegation of power ia 
made under gub-.esction (1), the parson to 
whom suh power hag been delegated shall 
act under the direction, control and supervi. 
sion of the Central Government. ` 


32. Power’ to make rules.— (1) The 
Central Government may, by ‘notification, 
make rules for carrying out the provisions of 
this Aot, 

(2) In partisular, and without premia to 
the genarality of ths, foregoing power, such 
rules may provide for all or any of the. fol. 
lowing maśters, namely :— 

(a) the time within whioh, and the manner 
in whioh, an intimation referred to in sab. 
aection (8) of section 4 shall be given; 

(b) the manner in which the monies in any 
provident fund or other fund, referred to in 
sub-seation (2) of section 13, shall be dealt 
with; 

(a) any other matter which is required to 
be, or may bs, prescribed. 


(3) vary rule made by the Central Gov- 
ernment under this Act shall be laid, ag goon 
ag.may be after it is made, before each House 
of Parliament while it ia in sesaion, for a 
total period of thirty days which may be gom- 
prised in one session or in two or more 
saccessive sessions, and if, before the expiry 
of the gaesion immediately following the 
gosaion or the sudcessive sessions aforesaid, 
both Houses agree in making any modification 
in the rule or both Houses agree that the rule 
shonld not be made, the rule shall thereatter 
-kave effeot only in such modified form or be 
ef no effect as the cage may be; so, however, 
that any such modification or annulment shall 
be without prejudice to the validity of any. 
thing previously done under that rule. 

33. Power to remove difficulties. — If 
any difficulty arises in giving effect to the 
provisions of thie Aot, the Osentral Govern- 
ment may, by order, not inconsistent with the 
provisions of this Act, remove the difficulty : 
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Provided that no such order shall be made 
after the expiry of a period of two yours from. 
the appointed day. ; 

THE FIRST SCHEDULE 


[Ses seotions 2 (0), 7.8, 15 (1) (a)] 


Si. Name ofthe jute company Amount, 
No. i (Rupees in 
` lakhs) 


1. Alexandra Jute Mills Limi- 
ted, Obartered Bank 
Buildings, 4. Netaji Su- 
bhas Road, Calcutta. 

: 700001 ,.. dee izi 

2, Union Jate Company Li- 

. mited, Ohartered Bank 
Baildings, 4, Netaji Bu- 
bhas Road, Oalentta. 
700001 ... j T 

3. -© Kbardah Company Limited, 
7, Bed Oross Plase, Oal. 
entta-700001 ... i 

4. The Kinnigon Jate Milla 
Company Limited, Obar- 
tered Bank Boildings, 4, 
Netaji Subhas Road, Cal. 
cutia.700001 ... 

5. R. B. H, M. Jute Mills 
Private Limited, P. O. _ 
Katibar Mills, Katihar . 

(Bihar) oe a 17.04 


TOTAL ea 1983.34 / 


THE SECOND SOHEDULE - 
[Sea sections 17, 19 a” (1), 22 (1), 





383.80» 


641.70" - 





and 26 
ORDER OF PRIORITERES: 
Category I— 


Employees’ dues on acconnt of unpaid gala. 
ries, wages, provident fund, Employees’ State- 
Insurance contribution or premium relating: 
to the Life Ingurante Corporation of India. 
and any other amounts dus to employees in 
respeat of any period whether before ‘or after~ 
the management of the undertakings of any 
jute company -had been taken over by the- 
Oontral Government. 
Catagory TI — - 

Secured loans obtained by any jute company: 
from nationalised banks and publio financial: 
institutions during any period whether before 
or after the management of the undertakings: 
of that company had been taken over by the’ 
Central Government. 

Oategory IO — 

Any credit availed of for trade or manufac- 
turing purposa during the post take-over 
managemen period. 
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PART II 
Category IV — 

Revenus, taxes, ceszeg, rates or other dues 
to the Central Government, -State Govern- 
ments and local authorities or State Electri. 
city Board for any period whether before or 
after tha management of the undertakings of 
any jute company had been taken over by the 
Central Government. 

9 y— s 

Any credit availed of for trade or menutas- 
turing purpose during tha  pre-taka-over 
management period. 


THE OCODE OF CRIMINAL PROCEDURE 
(AMENDMENT) ACT, 1980 
(Act No, 63 of 1930)* 
[27th Daoambar, 1980. ] 


An Act further to amond the Code of Cei. : 


' minal Praosdurs, 1973. 

Be it enacted by Parliament in the Thirty. 
fire Year of the Republic of India ag 
follows :~— 


4. Short title and commencement. — (1) 
This Act may be called THE CODE OF 
ORIMINAL PROOEDURE (AMENDMENT) 
AOT, 1980. 

(2) It shall ba deamed to have come into 
force on the 23rd day of September, 1980, 


4, Amendment of sestiong 108, 103 and 
410, — In seotions 108, 109 and 110 of the 
Code of Criminal Procedura, 1978 (herein- 
after reforred to as the principal Act), for 
the words "a Judicial Magistrate of the first 
clars’, the worda an Executive Magistrate” 
shall be substituted. 


3. Amendment of saction 196, — In sec. 
tion 196 of the principal Act.— 


(a) in sub.seotion (1), in clause (a), for tha 
word’, figures and letters “seotion 153B, seo- 
tion 295A or section 506”, the words, figures, 
letter and brackets ‘‘seéation 295A or sub. 
peotion (1) of section 505” shall be substi- 
tated; 

(b) after sub-section (1), the following sub- 
section shall be inserted, namely :— 


(1A) No Court shall take cognizance of — 


(a) any offence punishable under section 
153B or sub-section (2) or sub.gection (3) of 
rection 505 of the Indian Penal Osda, or 


(b) a criminal conspiraty to commit such 
offences. - 


* Received the assent of the President on 
26.12.1980 Act published in Gaz, of India, 
27-12-1980, Part I[-5,1 Ext,, p 877. For 
Statement of alee and Reisons, see Gaz. 
of India, DJ- 1. 

Ext., p. 1172, 
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except with the previous sanotion of the 
Central Government or of the State Govern. 
ment or of the District Magistrate.”; 


(o) in aub-geotion (3), for the words, bra. 
okets and figure under sub.gection (1)’’, the 
words, brackets, figures and letters ‘‘under 
sub.gection (1) or sub-section (1A) and the 
District Magistrate may, before saccording 
sandotion under sub.gettion (1A)” ghall be 
substituted a 

5. Amendment of section 483. — In seg. 
tion 436 of the Principal Aot in sub.section 
(1), in the second proviso, after the word and 
figures '‘section 116°, the words, figures and 
letter “or section 446 4’ shall be inserted. 

5. Amendment of section 437, — In geg- 
tion 437 of tha principal Act,— 


(a) for sub.saction (1), the following gnb- 
section ghall ba aubstituted, namely :— 


(1) When any person sconsed of, or. 
suspected of, the commission of any non. 
bailable offence is arrested or detained with- 
out warrant by an officer in charge of a police 
station or appears or jg brought before æ 
Court other than the High Court or Court of 
Session, he may be released on bail, but— 


(i) such person shall not be so released if 
there appear reasonable grounds for believ. 
ing that he haga been guilty of an offence 
rae with death or imprisonment for 
116; 

(ii) such parson shail not be so released if 
guch offence is a cognizable offence and he 
had been previously convicted of an offence 
punishable with death, imprisonment for life 
or imprisonment for seven years or more, or 
he had been preyiougly convicted on two or 
more occasions of a non.bailable and sogniz. 
able offense : 


Provided that the Court may direct that a 
person referred to in olauge (i) or clause (ii) 
be releaged on bail if guch person is under 
the age of sixtsen years or is a woman or ig 
sick or infirm: 

Provided further that the Court may algo 
direst that a person referred to in clause (il) 
be releaged on bail if if is satisfied that it is 
juat and proper so to do for any other special 
roasgon } 

Provided also that the mere fact that an 
accused person may be required for being 
identified by witnesses during investigation 
shall not ba sufficient ground for refusing to 
grant bail if be is otherwise entitled to be 
released on bail and gives an undertaking 
that he shall comply with suh directions ag 
may bs given by the Cour}.’; 

(b) in sub-section (2) for the words '‘the 
accused shall, pending such inquiry, be re- 
leased on bail’’, the words, figures and letter 


et erste ae 


116 [Aot 64] 


"ihe accused shall, subject to the provisions 
of seation 446A and pending gush inguiry, ba 
released on bail” shall be substituted; 


(o) in sub. section (4), for the word “rea. 
sons”, the words "reasons or spacial reagona’’ 
shall be substituted. 


6. Amendment of section 448. — In seo 
tion 446 of the prinsipal Act, to sub-section 
(2), the following proviso shall be aided, 
namely :— 

“Provided that where such penalty ia not 
paid and cannot be recovered in the manner 
aforesaid, the pergon so bound as surety shall 
be Hable, by order of the Oourt ordering ths 
recovery of the penalty, to imprisonment in 
Civil jail for a term which may extend to gix 
months.”. 

7. Insertion of new aestlon 448 A.—After 
section 446 of the prinsipal Act, the following 
section shall ba inserted, namely :—- 


-"446A. Gancallation of: bond and bail- 
— Without prejudice to the provisions 


bond. — 
of section 446, where a bond under this Oode 
ig for appearance of a pergon in & Gaga and 
it ia forfeited for breach of a condition— 


. (a) the bond exeauted by such person ag 
wall as the bond, if any, executed by one or 
more of his sureties in that oase shall stand 
cancelled; and 


(b) thereafter no such person shall bè re- 
leased only on his own bond in that cage, i! 
the Police Officer or the Court, as the oase 
may. be, for sppearance before whom the bond 
was executed, is satisfied that there was no 
sufficient cause for the failue of the pergon 
bound by the bond tò' comply: with its con. 
dition: ‘ : 

Provided that subject to any Sihat provi. 
sion of this Code he may be feleased in that 
caso upon the execution of a fresh personal 
bond for such gum of money and bond by one 
or more of sugh sureties as the Police Officer 
or the Oourt, as the casa may be, thinks 
sufficient.”. 


8. Substitution. of new section for gas- 
tion 478, — For aection 478 of the principal 
Act, the following section shall be substituted, 
namely :— 


"478, Powar to alter funotions allocated 
- to executive Magistrates in certain oases.— 
, If the Legislative Assembly of a State by a 
resolution so permits, the State Government 
may, after consultation with the High Court, 
- by notification, direct that references in seo. 
tions 108, 109, 110, 145 and 147 to an Hixeau- 
tive Magistrate shall be construed as refer. 
se to a Judicial Magistrate of the firat 
claas.””. 
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9. GConsaquential amendment of Ast 34 
of 1978. — Section 72 of tho Dalhi Police 
Act, 1978 shall be omitted. , 

40. Saving of panding proceedings aida 
sections 108, 103 and 110.— All proceedings 
under sedtiona 108, 109-and 110 of the princi- 
pal Act, pending before any Judicial Magistrate 
of the first class immediately before the 
commencement of this Act shall, notwith. 
standing anything contained in this Act, be 
dealt with as if this Aot had not been enacted. 

44. ‘Repeal and saving. — (1) The Code of 
Oriminal Prosedure (Amendment). Ordinanca: 
1980 is hereby repealed, 

(2) Notwithstanding such repeal, anything 
dons or any action taken under the Ordinance 
s> repasied shall ba deemed to haya baen 
done or takan under the corresponding provi. 
slong of this Aot. 
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THE MARUTI LIMITED (ACQUI- 
SITION AND TRANSFER OF 
UNDERTAKINGS) AGT, 1980 

(Act No. 84 of 1980)* 


An Act to provide for the acquisition and 
transfer of the undertakings of Maruti 


The Maruti Limited (Aoquisiion ete. j Act, 1980 


"m 


_ Ostober, 


Limited with a wiew to securing the © 


utilisation of the available infrastruc- 
ture, to modernise the automobile indus. 


(*) Received the assent of the President on 
27-12-1980, Act published in Gaz. of India; 
27.12.1980, Part If{-S. 1, Ext, P. 681, 

For Statement of Objects and Reasons, ses Gaz, 

o oe 8-12-1980, Part ILS. 2, Ext, 
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try, to Sffect a mora economical utilisa- 
tion of scarce fual and to ensura higher 
production of motor wehicles which are 
essential ts the needs of the esonOmy of 
the country and for matters connected 
therewith or incidental thereto. ` 


Whereag Maruti Limited had been engaged 


in the manufacture and production of articles: 


mentioned in the Firat Schedule to the Indus. 
tries (Development and Regulation) Act, 1951, 
namely, automobilas; 

And whereas an order has been made for 
the winding up of the Company and proceed- 
ings for ita liquidation are pending in the 
High Court of Punjab and Haryana; 

And whereas the undertakings of tha Oom- 
pany have not been functioning; 

' And, whereas it ig necessary to utilise the 


- produobion facilities and equipment of the 


undertakings of the Oompany go as to increase 
the production of motor venioles and generate 
employment in the interest of the general 
public; 

Be it enacted by Parliament in the Thirty. 
first Year of the Republic of India as 


follows :— 
OHAPTER I 
PRELIMINARY 

4. Short title and commencement. — (1) 
This Act may be called the Maruti Limited 
(Acquisition and Transfer of Undertakings) 
Act, 1880. —’ 

(2) It shall be deamed to have come into 
force on the 13th day of Ootober, 1980. 

9. Definitions. — In this Act, unlegs the 
context otherwise requires, — 

(a) ‘'appointed day” means the 13th day of 
1980; A 

(b) ‘‘Commissioner” means the Commis. 
sioner of Payments appointed under 860- 
tion 15; 

(c) “Company” means Maruti Limited, 
being a company within the meaning of ihe 
Cempanies Act, 1956, and haying ita register. 
ed office at Palam Gurgaon Road Gurgaon 
(Haryana); 

(d) ''Notiteation’’ means a notifleation 
published in the Oficial: Gazette; 

(e) ‘‘preacribed” moans preseribed by pulsy 
made under this Act; 

(t) ‘specified date”, in relation to any pro- 

vision of this Act, meang such date as the 
Central Government may, by notifieation, 
specify for the purposes of that provision, and 
diferent dates may be specified for different 
provisions of this Act; 

(g) words and expressions used herein and 
not defined but defined in the Companies Act 
1956, shall haye the meanings, respectively, 
- assigned to them in that Act. 


a 
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OHAPTER If : 
_ AGQUISITION AND TRANSFER OF THE- ` 
UNDERTAKINGS oF TAS COMPANY 
` 8. Transfer to, and vesting in the Con. 
‘tral’ Government of the undertakings of 
the Company. — On the appointed day, the 
undertaking of the Oompany, and the right, 


title and interest of the Company in relation: 


to ita undertakings, shall, by virtue of thi; 
Act, stand transferred §), and veat in, the 
Central Government. 


4, General effect of wasting. — (1) Ths 


undertakings of the Company shall be desmed- 


to include all assets, rights, lease-holds, 
powers, authorities and privileges, aad all 
property, movable and ‘immovable, inclading 
lands. buildings, workshopa, stores, ingtru- 
menta, machinery snd egulpment, cash ba. 
lances, oazah on hand, reserve funds, invoat. 
ments, book debts and all other rights ani 


interests in, or arising out of, such property: 


as were immediately bafore the appointed day 
in the ownership, possession, power or control 
of the Oompany, whether withia or outside 
India, and sll bj9ks of account, registers and 
all other dooumenta of whatever nature re. 
lating thereto. 

(2) All properties as aforegaid which have 
vested in the Central Government nador gsc. 
tion 3 shall, by force of sach vesting, ba freed 
and dissharged from any trast, obligation, 
mortgage, charge. lien and all other indum. 
brancas affecting them, and any atiachmani, 
injunction, detras or order of any Gourt res. 
rioting the use of such properties in any 
manner shall be deemed to hava been with. 
drawn. 

(3) Every mortgagee of any property ‘which 
hag veated under this Act in the Oentral Gov. 
ernment and every parson holding any charge, 
lien or other interest in, or in relation to; any 
such property, shall give, within such time 
and in gach manner as may ba: prescribed, an 
intimation to the Commissioner of such mort. 
gage, charge, lien or other intereat. 


(4) For the removal of doubts, tt is hereby 
declared that the mortgages of any property 
referred to in sub-section (3) or any other 
person holding any charge, lien or other in- 
terast in, or in relation to, any such property 
shall be entitled to claim: in accordance with 
hie rights and interests, payment of the mort. 
gage money or other dues 
part, out.of the amount specified in section 7, 
but no such mortgage, charge, lien or other 
interest shall be enforceable against any pro- 
perty which has vested in the Oentral Govern. 
ment. 

(5) Any licenae or other jamia granted 
‘to the Company in relation to any undertaking 
whinh haz vested in the Oentral Government 


in whole or in. 


under section 3, at any time before the ap. 
pointed day and in force immediately before. 
that day; ghall continue to be in forca on and . 
after such day in accordance with its tenor in. 
relation to, and for the purposes of, such 
undertaking and on and from the day of 
vesting of such undertaking under section 6 in — 
a Government company, that company shall 
be deamed to be aubstitated in gach lioenoe or 
other instrument as if such licance or other 


instrument had been granted to that’ Govern- 


ment company and that Government company 
shall hold it for the remainder of the period 
for which that company would have held it 
under the terms thereof. 


(6) It, on the sppointed day, any suit 
appeal or other proceeding of whatever nature 
in relation to any property which haa vested 
in the Central Government under section 3, 
instituted or praferred by or againat the Oom- 
pany is pending, the sımə shall not sabate, be 
discontinued or be, in any way, prejadicially 
affected by reagon of the transfer of the under- 
takings of the QGompany or of anything con. 
tained in tkis Aot, but the guit, appeal or 
other proceeding may ba continued, prosecuted 
or enforced by or against the Central Govern. 
ment, or, where the undertakings of the Com.. 
pany aze directed under section 6 to vest in a. 
Government company, by or against that 
Government company. 


8. Central Government or Government. 
company not to be liable for priore liabi. 
lisias.—(1) Every liability of the Oompany 
in respect of any period prior to the appointed 
day, shall ba the fiability of the Company and 
shall bs enforceable against it and nob against . 
the Central Government, or, where the under. 
takings of the Company are directed under 
section 6 to vest in a Government company, 
againgt that Government company. 

(2) For the removal of doubts, it ie hereby 
declared that, — 

(a) save ss otherwisas expressly provided in 
this section or in any other provision of this. 
Act, no liability of the Company in respect of 
any period prior to the appointed day, shall be 
enforceable against the Central Government. 
or, where the undertakings of the Company 
are directed under section 6 to vest in a Gov. 
ernment company, ageing: that Government 
company; 

(b) no award, decree or order-of any court, 
tribunal oz oth:r authority in relation to the 
undertakings of the Company, passed afte: the 
appointed day, in respest of any matter, claim 
or dispute whioh arosa bafors that day, shall 
be enforceable againat the entreal Govern. 
ment, or, where the undertakings of the Oom.. 

pany are directed under section 6 to sal in 
a Government company; 
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(o) no liability inourred by the Company 
-bafora the appoiniad day, for the coniraven- 
‘tion of a provision of any law for the time 
baing in force, shall be enforoesble against 
‘the Central Government, or, where the under- 
takings of the Company are directed under 
-agction 6 fo veai in a Government company, 
against that Government company. 


6. Power of Cantral Government to 
direct vesting of the undariakings of tha, 
Company in a Goverament company. — 
{1) Noiwithatanding anything contained in 
sections 3 and 4, the Ceateal Government 
may, subdjsct to auch terms and conditions ag 
it may think fit to impose, direct, by notifica- 
‘tion, that the undertakings of the Oompany. 
and the right, title and interest of the Osm. 
pany in relation to ita undertakings, which 
-have vested in :he Central Governmant under 
‘Section 3, shall, instead of continuing to vest 
in the Oentral Government, vest in a Govern: 
‘ment company either on the date of the noti- 
fication or on sach earlier or later date (not 
‘boing a dato sarlier than the appointed day) as 
may ba spedified in the notification. 


(2) Where the right, titla and interest of 
the Company, in relation to its undertakings. 
vost in a Government company under gub. 
geotion (1), the Government oampany shall, on 
and from the date of such vesting, be deemed 
‘to havs become the owner in relation to such 
‘undertakings, and all the rights and liabilities 
-of the Oantral Govecnment in relation to auch 
‘undertakings shall on and from the date of 
-guch vesting, be deemed to have b3icome the 
rights and liabilities of the Government 
‘eompany. 

OHAPTER MI 
PaYMENT OF AMOUNTS 

1. Payment of amount.-—For the tranafer 
‘to, and véeating in, the Oentral Government, 
under s3ction 3, of the undertakings of the 
Company and the right, title and interest of 
the Company in relation to its undertakiogs, 
there shall be paid by the Cantral Government 
-to the Oompany, in cash, and in the manner 
specified in Obapter VI, an amount of rupees 
‘four hundred and thirty four lakhs. 

8. Payment of further amount.—(1) The 
amount specified in section 7 ahall carry simple 
interes: eat the rate of four per cent, per 
‘annum for the period commenting on the 
‘appointed day and ending on the date on 
whioh payment of suoh amount is made by 
the Central Government to the Oommissioner. 

(2) The amount determined in accordance 
-with the provisions of sub section (1) shall be 
-paid by the Qentral Government to the Oom. 
pany iv addition to the amount specified in 
ection 7. 
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(3) Bor the ramoval of doubts, it ig hereby 
declared that the liabilities of the Company, in 
relation to its undertakings whioh have vested 
in the QGentral Government under gection 3, 
shall be discharged from the amount referred 
to in section 7, and also from the amount 
datarminad under sub-section (1) in accordance 
with the righta and interests of the creditors 
of tha Oompany. 

OHAPTER IV 


MANAGSM NI, BTO., OF THE UNDARIAKINGS 
OF TAA Company 


9. Managemant, ets., of the uadartakings 
of the Jompany. — (1) The general guperin- 
tendense, diraction, control and management 
of the affaira and business of the undertakings 
of the Ooympany, the right, title and interest in 
relation to which have vested in the Central 
Government under gestion 3, ghall, — 


(a) where a direction has been made by the 
Oentral Government under sub-section (1) of 
section G, vest in tha Government company 
specified in such direction, or 


(b) where no such direction has been made 
by the Oentral Government, vest in one or 
more Ouastodians appointed by the Qentral 
Government under sub-section (2), 
and thereupon the Government company so 
specified or the Oustodian or Oustodians go 
appointed, aa the ca3e may bs, shall be entitied 
to exeraige, to the exolusion of all other 
persons, all such powerg and do all such 
things as the Company was authorised to 
axercige and do in relation to ita undertakings. 


(2) The Central Government may appoint 
one or more individuals or a Government 
Company as the Custodian or Custodiana of the 
undertakings of the Oompany in relation to 
which no direction hag been made by it under 
sub-section (1) of section 6. 

10. Duty to deliver possession of ths 
undertakings of the Company and dosu- 
ments relating thereto. — (1) Notwithstand- 
ing any judgment, decree or order of any 
court, tribunal or other authority or anything 
contained in any law for the time being in - 
force, the Official Liquidator of the Oompany 
Or any other person, in whose possession or 
custody or under whose control the under. 
takings of the Company or any part thereof 
may ba, shall forthwith deliver posseasion of 
the undertakings of the Company or any part 
thereof to the Central Government. or where 
the undertakings of the Company are vested 
under section 6 in a Government company, to 
that Company. 

(2) On the vesting of the management of 
the undertakings of the Company in a Govern- 
mont company or on the appointment of the 
Custodian or Custodians, the Official Liqui- 
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dator of the Company or any other porson 
who has, on the appointed day, in his posses. 
sion or custody or under his control any books, 
dosaments or‘other papers relating to the 
undertakings of the Oompany immediately 
before such veating or- appointment, shall be 
bound to deliver the said books, documenta 
or-other papers to the Government company 
or the Custodian or Oustodians or to such 
person às the Oentral Government or the 
Government company, ae the case may be, 
` may apecify in thia behalf. - 


. (3) The Central Government may take or 
cause to be taken all necessary steps for ascu. 
ring possegsion of the undertakings which have 
vested in it under section 3 


(4) The Central Government may issue 
auch directions as if may deem desirable in 
the circumstances of the cage to the Govern. 
ment company, or tha Custodian or Oustodians, 
‘and such Government company, Oustodian or 
Oustodiang may algo, if ib is considered neces. 


gary s0 to do, apply to the QGentral Govern. 


mont at any time for instructions as to the 
manner in whioh the managemeni of the 
undertakings of the Company shall be son- 
ducted or in relation to any other matter 
arising in the course of such management. 


(5) The Oustodian or Outeodians shall re. 
Geive from the funds of the undertakings of 
the Company such remuneration as the Cen. 
tral Government may fix and shall hold office 
daring the pleasure of the Central Gov. 
ernment. : 


41. Duty to furnish particulars.—(1) The 
Company shall, within such period ag the 
Osntral Government may allow in this behalf, 
furnish to that Government or to the Govern- 
ment company & complete inventory of all the 
properties and assets of the Company as on the 
appointed day pertaining to the undertakings 
which have vested in the Central Government 
or the Government eompany, ag the cage 
may be. 


(2) So much of the Dakon ot the Com. 
‘pany under sub.gsction (1) ag relates to tha 
properties and agsets of the Oompang in the 
possession, custody or control of the Offcial 
a esas of the Company shall be discharged 

y him. 


12. Accounts and audit, — The Ousiodian 
or QOustodiang of the undertakings of the 
‘Company shall maintain an account of the 
undertakings of the Oompany in such form 
and manner and subject to euch conditions as 
may be prescribed and the provisions of the 
Companies Act, 1956, shall apply to the audit 
of the acoounts so maintained as they apply 
to. the audit of the accounta of a company. 
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OHAPTER V 


PROVISIONS BRLATING TO THE BMPLOYERS 
OF THE Oosipany 


18. Employment of oertain employsces- 
to continue, — (1) Every person who has: 
been, immediately batore tha appointed dayı- 
employed in any of the undertakings of the: 
Company shall become, — 


(a) on and from the appointed day, an sm. 
ployee of the Oentral Government; and 


(b) where the undertakings of the Com- 
pany are directed under gub.section (1) of 
section 6 to vest in a Government company... 
an amployee of such Government company oD 
and from the date of such vesting, 
and shall hold office or service under the 
Central Government or the Government com. 
pany, as the case may be, with the same 
rights and privileges ag to pension, gratuity 
and other matters as would have been ad- 
missible to him if there had been no such 
vesting and shell continue to do so unlega and: 
until his employment under the Central Gov- 
ernment or the Government company, as the 
case may be, is duly terminated or until his 
remuneration and other conditions of service 
ara duly altered by the Osntral Government 
or the Government company, ag the case may 


(2) Notwithstanding anything contained im 
the Industrial Disputes Act, 1947, or in any 
other law for the time being in forces, the’ 
trangfer of the services of any officer or other“ 
person employed in any undertaking of the: 
Company to the Central Government or the 
Government company, shall not entitle such. 


‘efficer or other employee to any compansation 


under thig Act or under any other law for the 
time being in foros and no guch elaim shall 
be entertained by any court, tribunal or oiher 
authority. 


(3) Where, under the terms -of any con. 
tract of service or otherwise, any person: 
whoge, services become transferred to the- 
Central Government or the Government com.. 
pany by reason of the provisions of this Act, 
is entitled to any arrears of salary or wages 
or any payments for any leave not availed of 
or any other payment, not being payment. by 
way of gratuity or pension, such person may: 
enforces his claim against the Company, but. 
not agains} the Central Government or the. 
Government company. 


14. Provident fund and other fands. — 
(1) Where the Company has established a 
provident fund, superannuation fund, welfare 
fand or avy other fund for the benefit of tha 
persons employed in any of the undertakings- 
of the Company, the monies relatable to tHe 
officers or other employees, whose services’ 

vw 
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have become transferred, by or under this 
Aot, to the Oentral Government or the Gov- 
ernment company, shall, ont of tha monies 
standing on the appointed day, to the oredit 
of such provident fund, superannuation fund, 
welfare fund or other fund, stand transferred 
to, and vest in, the Oentral Government or 
the Government company, as the case may be. 


(2) The monies which stand transferred 
under sub-section (1) to the Central Govern. 
ment or the Government company, as the 
case may be, shall be dealt with by that 
Government or that Government company in 
such manner as may be presoribed. 


CHAPTER VI 
COMMISSIONER OF PAYMENTS 


18. Appointment of Commissioner of 
Payments. — (1) The Qentral Government 
shall, for the purpose of disbursing the 
amounts payable to the Company under geo. 
tion 7 and section 8, by notification, appoint a 
Commissioner of Payments. 


(2) The Central Government may appoint 
auch other persons se it may think fit to 
assist the Commissioner and thereupon the 
Commissioner may authorise one or more of 
such persons also to exercise all or any of the 
powers exercisable by him under thig Act and 
different persons may be authorised to exer. 
olge different powers. 


(3) Any person authorised by the Commis. 
sioner to axercise any of the powers exar- 
Gisabla by the Commissioner may exercise 
those powers in the same manner and with 
the same aftect ag if they have keen conferred 
on that person direatly by this Act aud noi by 
way of authorisation. 


(4) The salaries and allowanges of the 
Commissioner and other persons appointed 
under this section shall be defrayed owt of tho 
Consolidated Fand ot India. 


tô. Payment by the Central Govern. 
mant to the Commissioner. — (1) The 
Oentral Government shall, within thirty days 
from the specified date, pay, in cash, to the 
Commissioner, for payment to the Company — 

(a) an amount equal to the amount speci. 
fied in gestion 7, and 

(b) an amount equal to the amount payable 
to the Company under section 8. 

(2) A deposit account ahall be opened by 
the Central Government in favour of the 
Commissioner ia the Publio Account of India, 
and avery amount paid under this Act to the 
Commissioner shall be deposited by him to 
the credit of the said deposit account and tha 
said deposit account shall be operated by the 
Commissioner. 
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(3) Records shall be maintained by the- 
Commissioner in respect of the undertakings 
of tha Company in relation to which payment 
has been made to him under this Act. 


(4) The interest accruing on the amount 
standing to tha credit of the deposit account 
referred to in sub.section (2) shall enure to 
the benefit of the Company, 


47. Certain powers of the Central Gov. 
ernment or Government company. — (1) 
The Central Government or the Government 
company, as the case may be, shall be entitled 
to receive up to the specified date, to the 
exclusion of all other persons, any money due 
to tha Company, in relation to its undertak. 
ings which have vested:in the Central Gov- 
ernment or the Government company, and. 
realisad after the appointed day, notwithstand. 
ing that the realisation pertains to a period. 
prior to the appointed day. 

(2) The Central Government or the Govern.. 
ment company, as the case may be, may make: 
a claim to the Oommisgioner with regard toe- 
every payment made by it after the appomted: 
day for discharging any liability of tha Com- 
pany in relation to any period prior to the 
appointed day; and every such claim shall. 
have priority in accordance with the priori- 
ties attaching, under thia Act, to the matter 
in relation ġo which such liability has been. 
discharged by tha Central Government or the 
Government company. 


(3) Save as otherwise provided in this Act, 
the liabilities of the Company in respeot of 
any transaction prior to the appointed day,- 
which have not been discharged on or before 
the specified date, shall be the liabilities of 
the Company. 

48. Claims to be made to the Commis... 
sioner.—Hvery person having a claim against. 
the Company shall prefer such claim before 
the Commissioner within thirty daya from the 
specified date: 

Provided that if the Commissioner is satis- 
fied that the claimant was prevented by sufi. 
cient cause from preferring the claim within 
the said period of thirty days, he may enter. 
tain the claim within a further period of 
thirty days and not thereafter. 

49, Priority of claims. — The claime- 
arising out of the matters specified in the 


§Soehedale shall havo: priorities in sesordance 


with the following principles, namely :— 

(a) Category I shall have preeedense over 
all other categories and Oategory [I shank. 
have precedence over Category II, and so 
on; 

(b) the claims specified in each of the 
eategories shall rank equally and be paid im 
full, but, if the amount is insufficient to meet 
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much elaims in fall, they shall abate in equal 
¿proportions and be paid accordingly; and 

(o) the question of discharging any liability 
‘with regard to a matter specified in a lower 
' eQategory shall arise only if a surplus is left 
alter meeting all the liabilities apecified in 
she jmmediately higher category. 

20. Examination of claims. — (1) On 


xaceipt of the elaimg made under gsction 18, 


the Oommissioner shall arrange the claims in 
he order of priorities specified in the Sche- 
dulas and examine the same in accordance 
‘with guch order of priorities. 

(2) If, on examination of the claims, the 
Commissioner ia of opinion that the amoun: 
paid to him under this Act is not sufficient to 
meet the liabilities specified in any lower 
eoategory, he shall not be required to examine 
‘the claims in raspedt of auch lower category. 


2i. Admission or rajestion of claims, — 
(1) After examining the claims with reference 
to the priorities aet out in the Schedale, the 
Commissioner. shall fix & certain date on or 
balore which every een shall file the 
proof of hia claim. 


(2) Not leas than ere days’ notice -of 
the date so fixed shall be given by advertise. 
ment in one isaue of any daily newspaper in 
tho English language having circulation in 
the major part of the country and one issue 
‘of any daily . newspaper in gach regional 
dJanguage ag the Commissioner may congider 
@uitable, and every such notice shal] call upon 
the claimant to file the proof of his claim with 
4he Oommigsioner within the period ‘specified 
dn the advertisement. ` 


- (3) Every olaimant who fails to file the 
proof of hig elaim within the time specified 
‘by the Commissioner shall be excluded from 
the disbursemenis meds by the Commissioner. 


(4) The Commissioner shall, after sach 
investigation as may, in hie opinion, be neces. 
‘sary and after giving the Company an oppor. 
danity of refuting the claim and after giving 
the claimant a reasonable opportunity of being 
theard, by order in writing, admié or reject 
the claim in whole or in part. 


(5) tha Commissioner shall have the power 
40 regulate hig own proesdurs ia all matters 
arising out of the discharge of his functions, 
including the place or places at which he: may 


‘hold hia sittings and shall, for the purpose of . 


‘making an investigation under thie Act have 
the same powers a3 are vested in a civil court 
under the Ocde of Oivil Prosedure. 1908, 
while trying a guit, in respect of the following 
‘matters, namely: ~ 

(a) the summoning and enforcing the attend- 
mance of any witness and examining him on 
oath; ; 
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(b) the discovery and production of any 
document or other material objesi. prodacible. 
as evidence; 

(o) the reception of evidence on affidavits; 


(à) the issuing of any commission for the 
examination of witnesses. : 

' (G) Any investigation before the Commis- 
sioner shall be deemed to be a judicial pro- 
ceeding within the meaning of sections 193 
and 228 of the Indian Poaat: Ovde and the 
Commissioner shall ba. deamed to ba a civil 
court for the purposes of asction -195 and 
Chapter XXVI of the Oode of Oriminal Pro- 
cedure, 1973. 


(7) A claimant who ia dissatisfied with to 
desiagion of the Commissioner, may prefer an 
appeal against the decision to the principal 
civil court of original jurisdiction within the 
losal limits of whose jurisdiction the registerad . 
office of the Oompany is situated : 

Provided that where a person who is a 
Judge of a High Gourt is appointed to be the 
Commissionsr, the appeal shall lie to the 
High Court of Punjab and Haryana and such 


` appeal shall be heard aad disposed of by not 


less than two Judges of that High Oonrt. 


. 93. Disbursement of money by the Gom- 
missioner to claimants. — After admitting 
a claim under thia Act, the amount due in 
respect of sush claim shall ba paid by the 
Commissioner to the parson or parsons to 
whom goch amoun} is due, and, on gach pay- 
ment, the liability of the Company in respect 
of any claim relating to the undertakings of 
the Oompany shall stand discharged. 


23. Disbursament of amounts to. the 
Company. — (1) If, ont of the monies paid 
to him in relation to the andartakings of the 
Company, there ia a balance left. after meet- 
ing the liabilities as specified in the Schedale, 
the Commissioner shall digbarse such balance 
to the Company. 

(2) Where the possession of any machi- 
nery, equipment or other property, hag veat- 
ed in the Central Government or a Govern. 
ment company under this Act, bat auch 
machinery, equipment or other property-doss. 
not belong to the Company, if shall be lawful 
for the Central Government or’ the Govern. 
ment company $o eontinue: to possess such 
machinery or equipment or other property 
on the same terms and eonditiong under 
which they were possessed by the Company 
immediately before the appointed day. 

24. Undisburaed or anclaimed amoant 
to be dapositad to the general revanue 
account. — Any money paid to the Commis. 
sioner which remain; undiabursed or an. 
claimed on the date immediately preceding 


‘the date on which the offices of the Commis- 


“t981 


‘Sloner ig finally wound up, shall be trans- 
farrad by the Commissioner, before his offica 
is finally wound up, to the general revenus 
saccount of the Osntral Government; but a 
‘Qlaim to any money so transferred may be 
preferred to the Central Government by the 
-person entitled to such payment and shall be 
‘dealt with ag if such transfer had not been 
made, and the order, if any, for payment of 
the claim, being treated as an order for the 
refund of revenue. 


OHAPTER VII 
MISCELLANEOUS 


28. Act to haya owarriding effest.—The 
provisions of this Act shall have effect not- 
withstanding anything inconsistent therewith 
‘Contained in any other law for the time being 
tin force or in any instrament having effect 
‘by virtue of any law, othér than thia Act, or 
‘in say decree or order of any court, tribunal 
“or obher authority. 


24. Contracts ta cease to have effect 
unlees ratified by Central dovernment or 
‘Government company. — Every contract 
‘entered into by the Company in relation to 
its undertakings, which has vested in the 
Oentral Government under section 3, for any 
-gervice, sale or supply and in forge imme. 
«diately before the appointed day, ahall, on 
‘and irom the expiry of one hundred and 
-eighty days from the appointed day, cease to 
‘have effect unless such contract is, before the 
‘expiry of that period, ratified, in writing, by 
‘the Central Government or Government 
gommpany, in which such undertakings have 
Joan vealed under this Act, and in ratifying 
‘gush contract, the Central Government or 
‘gudh Government company may maske suéh 
‘alferation or modification therein ag ib may 
think 6b: 


Provided that the Central Government or 
ssuch Government company shall not omit to 
‘ratify a contract and shall not make any 
alteration or modification in a contract — 

(a) unless it is satisfied that such contract 
ds unduly onsrous or has been entered into 
@ n bad faith or is detrimental to the interests 
of the Central Government or such Govern- 
‘ment company, and 


(b) except after giving to the parties to the 
contrast a reasonable opportunity of being 
‘heard and except after recording in writing 
its reasons for refusal to ratify the contract 
or for making any alteration or modification 
‘therein. 

27. Prstection of action taken in Good 
faith, -- (1) No suit, prosecution or other 
legal procs3eding shall lie againat the Central 
Government or any officer of that Govern. 
ansni or the Government company or- ths 
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Custodian, or any officer or other person 
authorised by the-Oentral Government or the 
Government company for anything whieh is 
in good faith done or intended to be done 
under this Act. 


(2) No suit or other legal proceeding shall 
lie against the Central Government or any 
of its officers or other employees or the Gov. 
ernment company or the Custodian or any 
officer or other pearson authorised by the 
Osntral Government or the Government 
company for any damage caused or likely to 
be caused by anything which is in good faith 
done or intended to be done under tbia Aat. 

48. Delegation of powezs.— (1) The Cen. 
tral Government may, by notification, direst 
that all or any of the powers exercisable by 
it under this Act, other than the powers gon- 
ferred by this section, section 31 and section 
32, may also be exercised by such person or 
persons ag may be specified in ths notification. 


(2) Whenever any delegation of power is 
made under sub-section (3), the person to 
whom such power has been delegated shall 
act under the direction, control and sapervi- 
sion of the Osntral Government. 


49. Penalties.—Any person who, — 

(a) having in his possession, custody or 
control any property forming part of any 
undertakings of the Oompany, wrongfully 
withholds such property from the Central 
Government or the Government company; or 


(b) wrongfully obtains possession of, or re- 
taina, any property forming part of, the 
undertakings of the Company; or 

(o) wilfully withholds or fails to furnish 
to the Central Goverment or the Government 
company or o any person or body of persons 
specified by that Government or such Gov. 
ernment company, as the cage may be, any 
dosument ot inventory relating to the under- 
takinga of the Company, which may be in his 
possession, custody or control; or 

(d) fails to deliver to the Central Govern. 
ment or the Government company or to any 
person or body of peraons apecified by that 
Government or Government company, any 
assets, books of account, registers or other 
documents in his possession, custody or con. 
trol, relating to the undertakings of the 
Company; or 

(e) wrongfully removes or destroys any 
progerty forming part of the undertakings of 
the Company; or i 

(i) prefers any claim onder this Act which 
he knows or hag reseonable cause to believe 
to bs fales or grossly inassarate, 
shall be punishable with imprisonment for a 
term which may extend to two years, or 
with fine which may extend to ten thousand 
rupees, or with both. 
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‘80. Offences by companies. — (1) Where 
an offence under thig Act hag bsen committed 
by a company, every peregon who, at the time 
the offence was committed, was in charge of, 
and was responsible to, the company, for the 
eonduct of the business of the company, ad 
well as the company. shall be deamed to ba 
guilty of. the offence and shall be liabla to be 
procesded against and punished accordingly; 

Provided that nothing contained in this gub- 
section Shall render any such person liable to 
any punishment, if he proves that the offence 
was committed without his knowledge or that 
he had exercised all due diligence to 
the commission of such offence. 


(2) Notwithstanding anything contained in 
sub-section (1), where any offence under this 
Act has been committed by a company and if 
is proved that the offence has been committed 
with the consent or connivance of, or is attri- 
buiable to any neglect on the part of, any 
director, manager, secretary or other officer 
of the company. such director, manager, seora- 
tary or other officer shall be deemed to be 
guilty of that offence and shall be liable to be 
proceeded against and punished accordingly. 

Explanation. — Bor the purposes of: this 
sections 

(a) “company” means any body corporate 
and includes a firm or other association of 
individuals; 

(b) director” in relation to a firm, means 
a partner in the firm, 

81. Power to make rules.—(1) The Con. 
tral Government may, by notification, make 
fig for carrying out the provisions of this 


(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the follow- 
ing matters, namely:— 
`` (a) the time within which, and the manner 
in which, sn intimation shall be given to the 
Commissioner under sub-section (3) of seo. 
tlon 4} 

(b) the form and the manner in which, and 
the conditions subject to which, the Qustodian 
or Custodians anal Maintain accounts under 
section 12; 

(o) the manner in 1 which tha monies in any 
provident fund or other fund under section 14 
shall be dealt with; 7 

(a) any other matter whichis required to 
be, or may be, prescribed. 

(3) Every rule made by the Oentral Gov- 
ernment under this Act shall be laid, as soon 
as may be stier it is made. before each House 


of Parliament, while it is im session, for a- 


total period of thirty days which may be 
cempriged in one session or in two or more 
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successive sessions, and if, before the expiry 
of the session immediately following the 
session or the successive sessions aforesaid, 
both Houses agree in making any modification: 
in the rule or both Houses agree that the 
rule should not be made. the rule shall there. 
after have efect only in such modified form 
or be of no’ effect, as the casa may be; ao, 
however, that any such modification or annul- 
ment shall be -without prejudice to the vali- 
dity of anything previously done under that 
rule. 


323. Power to remove difficulties. — i 
any. difficulty arises in giving effect to the 
provisions of this Act the Central Government 
may, by order. not inconsistent with the pro. 
visions of this Act, remove the difficulty ; 

Provided that no such order shall be made 
after the expiry of-a period of two years from. 
the appointed day. 

33. Repeal and saving. — (1) The Maruti 
Limited (Acquisition and Transfer of Under- 
takings) Ordinance, 1980, ig hereby repealed. 

(2) Notwithstanding such repeal, anything 
done or any action taken under the Ordinance 
so repealed shall be deemed to have been dona 
or taken under the corresponding provisions of 
thig Act, 


CS oen 


THE SOHEDULE 
(See sections 19, 20, 31 and 23) 
ORDER OF PRIORITIES FOR THA DIBOHARGH OF 
LIABILITIES OF THE CompaNyY 
Category I— 

(s) Employees’ dues on account of unpaid: 
salaries, wages, provident fund, Hmployees” 
Stete Insurance contribution or premium. 
relating to the Life Insurance Corporation ob 
India or any other amounts due to the emplo-. 
yees; 

(b) Revenues, taxes, cesses, rates or other- 
dues to the Central Government, Stata Gov.. 
ernment and local suthorities or, the State: 
Eleotricity Board. 

Category II — 

Amounts due to the Government of Haryana. 

towards the cost of land. 


Category III — >` 
Secured loans with interest. 
Category IV— 


(a) Deposits received from tha public or 
from the members of the Company; 

(b) Deposits towards dealership; 

(o) Any credit availed of for purposes of- 
trade or manufacturing operations; 

(d) Share application monies where shares- 
were not allotted.. 
Category V— 

Any other duss - 


pa 
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18. 
THE NATIONAL SEQURITY AGT, 4980 
(Act No. 68 of 1980)* - | 
- [27th Desember, 1980] 
An Act to provida for preventive detention 
. in certain cases and for matters con. 
nected therewith. 
Be it enacted by Parliament in the Thirty. 
‘first Year of the Republic of India as follows:— 
4, Short title and extent. — (1) This Act 
maay be called THE NATIONAL SECURITY 
AOT, 1980. 
(2) It extends to the whole of India axcapt 
the State of Jammu and Kashmir. 


2. Definitions. — In this Act, unless the 
context otherwise requires,— 7 
(a) ‘appropriate Government” means, as 


respects a detention order made by the Central. 


Government, or a person detsined under such 
erder, the Oentral Government, and as respects 
& detention order made by a State Government 
ar by an officer subordinate to a State Govern- 


_ [*] Received the assent of pos President on 27. 
12-190 Act published in Gaz, cf India, 
27-12-1980, Part II-S. 1, Ext. p. 697. 

For Statement of Objects and Reasons, See Gaz, 
of india, 4.121980, Part ILS. 9, Ext, 
p. ; l -S 
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mentor ag respects & parson detained under 
guch ordér, the State Government; 


(b) ‘detention order” means an order made 
under section 3; 

(a) “foreigner” has the same meaning as in 
the Foreigners Act, 1946; 


(d) ‘‘pergon” incladeg a Foreigner; . 

(o) ‘State Government’, in relation to a 
Union territory, means the administrator 
thereof, 

3. Power to make orders detaining oer- 
tain parsons, — (L) The Central Government 
or the State Government may, — 


(a) if gatisfied with respect to any person 
that with a view to preventing him from 
soting in any manner prejudicial to 
the defenca of India, the relations of 
India with foreign powers, of the security of 
Indis or 


(b) if satisfied with respeat to any foreigner 
that with a view to regulating his continued 
presence in India or with a view to making 
arrangements for his expulsion from India, 
it ig necessary so to do, make an order direct- 
ing that such parson be detained. 


(2) The Oentral Government or the State 
Government may, if gatiafied with respect to 
any person that with a view to preventing him 
irom acting in any manner prejudicial to the 
security of the State or from acting im any 
manner prejudicial to the maintenance of 
public order or from acting in any manner pre- 
judicial to thea maintenance of supplies and 
services eszential to the community it is 
necessary ao to do, make an order directing 
that such person be detained. 


Hoplanation. — For the purposes of this 
sub. section, ' ‘aoting in any Manner prejudicial 
to the maintenance of supplies and services 
essential to the community” does not include 
“acting in any manner prejudicial to the 
maintenance of guppliss of commodities essen- 
tial to the commanity” as defined in the 
Hix planation to aub.gection (1) of section 3 of 
the Prevention of Blackmarketing and Main. 
tenance of Supplies of Essential Commodities 
Act, 1980, and accordingly, no order of deten. 
tion shall be made under thia Act on any 
ground on which an order of detention may 
be made under that Act. 


(3) If, having regard to the olrcumstanees 
prevailing or likely to’ prevail in any ares 
within the local limita of the jurisdiction of a 
District Magistrate or a Oommissioner of 
Police, the State Government is-satigfied that 
ii is necessary go to do, it may, by order in 
writing, direct, that during such period as 
may be specified in the order, such District 
Magistrate or Commissioner of Police may 
algo, if satisfied as provided in sub.seotion (2), 
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e% axergisa” the ` gowers conferred by the gaid 


. pub gestion : 


Provided that the period ‘specified in an 
order made by the State Government under 
this sub-section shall not, in the first instanoe, 
exceed threes montha, but the State Govern. 
ment may, if sstisfied ag aforesaid that it fa 
necessary go to do, amend such order to 
extend such period from time to time by any 
period not exceeding three montha at any one 


(4) When any ordér is made under this 
section by an officer mentioned in sub.gec. 
tion (3), he shall forthwith report the fact to 
the State Government to which he is subordi- 
nate together with the grounds on which the 
order has been made and auch other psrti- 
‘culate as, in his opinion, have a bearing on 
the matter, and no such order shall remain 
in force for more than twelve days after the 
making thereof unless in the meantime it has 
~ been approved by the State Govarnment : 


Provided that where under section 8 ihe 
- grounds of detention ara communicated by the 
officer making the order after five days but 

not lator than ten days from the data of deten. 
tion. this aub.seotion shall apply subject to the 
modiflastion that, for the words “twelve 
days’, the words ‘‘fifteen days” shall be 
substituted. 

(6) When any order is made or approved 
by the State Government under this gestion, 
the State Government shall, within seven 
days, report the faot to the Central Govern. 
ment together with the grounds cn which the 
order has been made and such other parti- 
eulara ag. in the opinion of the State Govern. 
ment, have a bearing on the necessity for the 
_ order. 

4. Execution of detention orders. — A 
detention order may be executed at any place 
in India in the manner provided for the 
execution of warrants of arrest under the 
gaa of Criminal Procedure, 1973. 

§ Power to regulate place and condi. 
tiens of datention.— Every person in ragpect 
ef whom a detention order has besn made 
_ ehall be liable— 

(a) to be detained in such place and onder 
saobh conditions, including wonditiong as to 
maintenance, discipline and punishment for 
breaches of discipline, as the appropriate 
‘Gevernment may, by general or spacial order, 
specify; an 

(b) to be removed from one sics of deten- 
tien to another place of detention, whether 
within the same State or in another Stata, by 
‘order of the appropriate Government: 


Provided that no order shall be made: by a 


State Government under clause (b) for the. 
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‘removal of a person from oneState to another 
State except.with the consent of the Govern- 
ment of that other State. 

6. Detention orders not to be invalid or 
inoperative on certain grounds.—No deten. 
tion order shall be invalid or inoperative- 
merely by reason — 

(a) that the person to: be detained there- 
under is outside the limits of the territoriah 
jurisdiction of the Government or offiger mak- 
ing the order, or À 

(b) that the place of detention. of such: 
pergon is outside the said limits. 

7. Powers In relation to. absconding. 
persons, — (1) If the Oontral Government 
or the State Government or an officer mèn. 
tioned in sub.gedtion (3) of section 3,- as the. 
case may be, has. reason to beliave that æ- 
person in‘respect of whom a detention order 
has besn made haa abaconded or ig concealing: 
himself so that the order cannot be executed,;. 
that Government or officer may— 


(a) make a report in writing of the tact to- 


‘a Metropolitan Magistrate or a Judicial Magia: 


trate of the first class having juriadiotion im 
the place where the sgaid pergon ordinarily 
resides: 

(b) by order notified in the Official Gazette- 
direct the said person to appear before such» 
officer, at such plase and within such period: 
as may be espsdified in the order. 


(2) Upon the making of a report against. 
any person under clause (a) of sub-section (1),. 
the provisions of sectione 82, 83, 64 and 85 
of the Oode of Criminal Procedure, 1973,. 
shall apply in respect of such person and hie: 
property as if the detention order made: 
against him were a warrant issued by tha. 
Magistrate. 

(3) If any pérson fails to solace with an- 
ordet issued undér claunce (b) of sub.sec. 
tion (1), he shall, unless he provea that it. 


. was. not posible for him to comply.therewith. 


and that he had, within the period specified: 
in the order, informed the officer mentioned 
in the order of the reason which rendered’ 
compliance therewith impossible and of bis: 
whereabouis, be punishable with imprison. 
ment fora term which may extend to one.- 
year, or with fine, or with both. 

(4) Notwithstanding anything contained in 
the Code of Oriminal Prooedure 1973, every. 
offence under sub-section (3) shall be cogni- . 
zable. 

8. Grounds of order of detention to be 
disclosed to persons affected by the order. 
~~(1) When a person is detained in pursu. 
ance of a detention order, the authority 
making thé order shall, as soon aa may be,. 
but ordinarily not later than five days and in 
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exceptional circumstances and for reasons to. 
be recorded in writing, not later: than ten: 
„ Asysfrom the date of: -détention,commuanisate ` 


to him the grounds on which the order has 
been made ‘and shall afford him the earliest 
opportunity of making a representation againat 
the order to the appropriate Government. © 


(2) Nothing in aub-section (1) shall require 
the authority to disalose facta which it consi. 
ders to be against the public interest to 
discloge. i 

9. Constitution of Advisory Boards. — 
(1) The Central Government and each State 
Government shall, whenever necessary, con- 
stitute one or more Advisory Boards for the 
purposes of thia Act. 

(2) Every such Board shall consiaé of three 
person3 who are or have been or are quali. 
fied tobe appointed as, Judges of a High 


_ Oourt, and such’ persons shall be appointed by 


the appropriate Government. 


.(3) The. appropriate Government sball ap.” 


point: one <of'- the :members™ of the Advisory 
Bosrd who is, or hag been, a Judge of a High 
Oourt to be its Chairman, and in the cage of 
a Union territory, the appointment to the 
Advisory Board of any person who is a Judge 
-of the High Court of a State shall be with the 


previous approval of the State Government 


concerned, 


40. Reference to Advisory Boards. — 
Save as otherwise expressly provided in this 
Act, in every casa where a detention order hag 
been made under this Act. the appropriate 
Government shall, within three weeks from 
the date of detention of a person under the 
order, place before the Advisory Board con- 
stituted by it under section 9, the grounds on 
which the order has been made and the 
repreaantation, if any, made by the person 


z affeoted by the order, and in case where the 


order hag been made by an officer mentioned 


in sub.esction (3) of section 3, also the report — 
by such officer under . sub-section (4) of that 


section, 

11. Proosdure of Advisory Boards. — 
(1) The Advisory Board shall, after consider. 
ing the materials placad before it and, after 
calling for such further information ag it may 
deem necsasary from the appropriate Govern. 
ment oc from any person called for the pur- 
pose through the appropriate Government or 
frem the person concerned, and if, in any 
particular cage, it considers it essential so fo 
i 0 or ifthe person concerned desires fo be 
“ heard, after hearing him in person, submit itg 
repers to the appropriate Governmont within 
seven weeks from the date of detention of the 
person concerned. 

(2) Tha report of the Advisory Board shall 
spetify in a separate part thereof the opinion 
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of the Advisory Beard as to. whether or.-not. 
thera. ig.aufficient ‘cauge for ‘the deténtion of: 
the person concerned. 


(3) When thera is a difference. of opiniom 
among the memibers forming the Advisory 
Board, the opinion of the majority of suck. 
members shall-be deemed to ba the opinion of 
the- Board. 

(4) Nothing in this section shall entitle any 
person against whom a detention order has 
been made to appear by any legal practitioner 
in any matter connected with the reference ta 
the Advisory Board; and the proceedings of the 
Advisory Board and its report, excepting that. 
part of the report in which the opinion of the 
aleve Board ig specified, shall- be confi. 

ential, 


12. Action upon the report of tha Ad. 
Wisory Board. — (1) In any oase,- where tte 
Advisory Board hag reported that there is, in 
ita opinion, sufficient cause, for the detention. of. 
a person, the appropriate’ Government may 
eonfirm the detintion order and continue the. 
detention of the psraon concerned for such 
period ag it thinks fig. 


(2) In any case, where the Advisory Board. ` 
has reported thai there is, in its opinion, no- 
sufficient cauge for the detention of a person, 
the appropriate Government shall revoke the: 
detention order snd causas the person con- 
osrned to be released forth with. 

18. Maximum period of detention.—Tha. 
maximum period for which any person may 
be detained in pursuance of any detention: 
order whioh hag been confirmed under seo 
tion 12 shall be twelve months from the date. 
of detention : 


Provided that nothing contained i in this 886. 


-tion shall affect the power of the appropriate- 


Government to revoke or modify the deten.. 
tlon order at any earlier tima. 

' 44, Revocation of detention ordars, —-- 
(1) Without prejudice to the provisióng of gas... 
tion 21 of the General Olansea Aot, 1897, a. 
detention order may, st any time, ba e 


or modified — 


(a) notwithstanding that the order has been:. 
mada by an officer mentioned in sub.section (3). 


of geotion 3, by the State: Government to- 


which that officer is subordinate or by the 
Oentral Government; ` 

(b). notwithstanding that the order ‘has been. 
mada by a State Government, by the Central - 
Government. 


(2): The revocation or expiry of a detention. - 


order shall not bar the making of a fresh de. 


tention order under section 3 against the same- 

person in any case whare fresh facts have - 
arisen after the date of revocation or expiry on » 
which fhe Central Government or a State . 
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-Government or an officer mentionsd in gub- 
>sedtion (3) of seotion 3, as the case may be, is 
satisfied that such an order should be made. 

45. Temporary release of persons de- 
tained. — (1) The appropriate Government 
may, at any time, direct that any person de- 
tained in pursuance of & detention’ order may 
bə released for any apecified perioa either 
without _ conditions or upon guch conditions 
‘specified in the direction as that person ac- 
cepts, and may, at any time, cancel his re- 
-leage, 

(2) In directing the release of any person 
under sub-section (1), the appropriate Govern. 
ment may require him to enter into a bond 
with or without sureties for the due obser- 
vance of the conditions apecified in the 
-direstion. 

(3) Any person released under aub-sec- 
4ion (1) shall surrender himself at the time 
and place, and to the authority, apecified in 
‘the order directing his release or cancelling 
“his release, as the cage may ba. 


' (4) It any person faila without sufficient 
cange. $0 surrender himself in-.the manner 
_ specified in sub-section (3). be shall be punish. 
able with imprisonment for a term which 
‘Way oxtend to two years, or with fine, or 
with both. 

- (6) If any person ‘released under sub- 
-geation (1) fails to fulfil any of tha conditions 


-imposed upon him under the said aub.section 


or in the bond entered into by him, the bond 
-@halt be declared to be forfeited and any per- 


-son bound thereby shall be liable to pay the 


-penalty thereof. 


' 46. Protection of action takan in good 
‘faith. — No suit or other legal proceeding 
-shall lie against the Central Government or 
a State Government: and no snit, prosecution 
-or other legal proceeding shall lie against any 
peraon, for anything in good faith done or 
‘intended to be done in pursuance of this Act. 

-47. Act not to have effect with respect 
to detentions under State laws. — (1) No- 
“thing in this Act shall apply or have any 
-effect with raspect to orders of detention, 
made under any State law, which are in foros 
‘immediately before the commencement of the 
National Security Ordinance, 1980, and ac- 
£ordingly every person in respect of whem an 
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— 


order of dgtention made under.any State law 
is in forca immediately before suck com. 
mence mort, shall ba governed with respect to 
auch detention by the provisions of such Btate 
law or where the State law under which. 
such order of detention is made is an Ordi- 
nance (hereinafter referred to aa the. State 
Ordinance) promulgated by the Governor ef 
that State and the State Ordinance haa been 
replaced — 

(i) before such aaa, by an. en- 
aciment passed by the Legislature ot that 
Stata, by such enactment; or 


(ii) after such commencement, by an enact. 
ment whish is passed by the Legialature of 
that State and the application of which is 
confined to orders of detention made before 
guch commencement under the State Ordi. 
nance, by gach enactment, ce 
as if this Act had not been enasted. . 

(2) Nothing in thia section shall be deamed 
to bar the making, under geotion 3, of a de. 
tention order against any person referred to 
in gub-section (1) after the detention order in 
force in respect. of him as aforesaid im. 
mediately . before the commencement. of the 
National Security, Ordinance, 1980; ceases, to 
have effet for any reason whatsoever. 

Explanation. — For the purposes of this see... 
tion, ‘State ilaw” means any law providing 
for preventive detention on all or any of the _ 
grounds on which an order of detention. TBY : 
ba made anb-gection (2) of section. 3 and in 
force in any State. immediately before the- 
commencement of the said Ordinance. 


18. Repsal and saving.—(1)} Tha National - 
Security Ordinance, 1980, is hereby repealed. 

(2) Nutwithstanding such repeal, anything 
done or sny action taken. under.the said Ordi- 
nance shall be deemed to have :besn done or 
te#ken under the corresponding provisions of 
this Act, ag if thig Act had oome into forse on 
the 23rd day of September, 1980, and, in. 
particalar, any reference made under seg- 
tion. 10 of tha said Ordinanca and pending.. 
before any Advisory Board immediately 
before the date on which this Act receives the. 
assent of the Pragident may continue to be. 
dealt with by that Board after that date as if. 
auch Board had been constituted under sec- 
tion 9 of thig Aet. 


ttn 


1981 The -Finance Act, 1981 {Act 16] 129 
THE FINANGE AC i. ‘Bl. Amendment of Act 40. of 1978. 
sia i a - B. Amendment of Act 16 of 1955. 
CONTENTS . CHAPTER V 
CHAPTER I _ MISCELLANEOUS 
PRELIMINARY 


: 
BECTIONS 
1. Short title and commencement, 


CHAPTER H 
RATES OF INCOME-TAX 
8. Income-tax, 
CHAPTER Tt 
DIRECT TAXES 
Income-tax 


8. Insertion of new Section 10-A: 
4. Amendment of Section 16. 


. Amendment of Section: 256. 
Amendment of Section 269-G. 
Insertion of new Section 293-A, 
Amendment of Ninth Schedule. 


Amendment of Eleventh Schedule, 


. Consequential amendments, 


Wealth-tax 


- 96. Amendment of Section 21, 
97. Insertion of new Section 21-AA, 
28. Amendment of Sectlon 24. 
29. Amendment of Section 26. 
80. Amendment of Section 27. 
81. Amendment of Section 4L 


Gift-tax 
Amendment of Section 28, 


Amendment of Section 25. 
Amendment of Section 26, 


Surtax 
Amendment of Section 2. 


RSS 


Insertion of new Section 9-A. 
Amendment of Section 10. 
Amendment df Sectlon IL 
Amendment of Section 12. 
Amendment of Section 18. 
Insertion of new Section 24-AA, 
Amendment of First Schedule, 


Interest-tax 
Amendment of Act 45 of 1974. 


k È BeRsSeesee 


Hotel-receipts tax 
Amendment of Act 54 of 1980. 
CHAPTER IV 
INDIRECT TAXES 
Er na aS 51 of- 1975. 
uxiliary dw of customs. 
Amendment of Act 1 of 1944, 


Special duties of excise, 
Amendment of Act: 58: of 1957, 


(Aug.) 1981 Acts 9 VIE. 


SEAR 


Insertion of new Sections 7-A té %-D, 


‘68. Amendment of Act 88 of 1974, 
: SCHEDULES I to IV 


THE FINANCE ACT, 1981 
[Act No. 16 of 1981 ]* 
[12th May, 1981] 


An Act to give effect to the financial propo- 
sals of the Central Government for the 
financial year 1981-82. 

Be it enacted by Parliament in the Thirty- 
second Year of the Republic of India as 
follows :— 


CHAPTER I 
PRELIMINARY 
` L Short title and commencement.— (1) 
This Act may be calied the Finance Act, 
1981. 


(2). Save as otherwise provided in this Act, 
Sections 2 to 45 and Section 53 shall be 
deemed to have come into force on the Ist 
day of April, 1981. 


CHAPTER i 
RATES OF INCOME-TAX 

2. Income-tax.— (1) Subject to the provi- 
sions of sub-sections (2) and (3), for the as- 
sessment year commencing on the Ist day 
of April, 1981, income-tax shall be charged 
at the rates. specified in Part I of the First 
Schedule and shall be increased,— 

(a) in the cases to which Paragraphs A, B, 
C and D of that Part apply, by a surcharge 
for purposes of the Union; and 

(b) in the cases to which Paragraph E of 
that Part applies, by a surcharge, 
calculated in each case in the manner pro- 
vided therein. 

(2) In the cases to which sub-paragraph I 
or sub-paragraph JI of Paragraph A of 
Part I of the First Schedule applies, where 
the assessee has, in the previous year, any 
net agricultural income exceeding six hundred 
rupees, in addition to total income, and the 
total income exceeds twelve thousand rupees, 
then,— 

(a) the net agricultural income shall be 


taken into account, in the manner provided 


(*) Received the assent of the President on 
12-5-1981. Act published in Gaz. of 
India; 12-5-81 Part H-S. 1, Ext. P. 89 
For statement of Objects and Reasons, 
see Gaz. of India; 28-2-1981 Part H-S. 2, 
Ext, P. 132... et 
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in clause (b) (that is to say, as if the net 
agricultural -income were comprised in the 
total income after the first eight thousand 
Fupees of the total income but without being 
Hable to tax), only for the purpose of charg- 
ing income-tax in respect of the total in~- 
come; and 


(b) the income-tax chargeable shall be cal- 
culated as follows :-— 
. (G) the total income and the net agricul- 
tural income shall be aggregated and the 
amount of income-tax shall be determined 
in respect of the aggregate income at the 
rates specified in sub-paragraph I or, as the 
case may be, sub-paragraph II of the said 
Paragraph A, as if such aggregate income 
were the total income: 


Provided that for the purposes of deter- 
mining the amount of income-tax in accord- 
ance with this sub-clause, the provisions of 
clause (ii) of the proviso below sub-para- 
graph I of, as the case may be, sub-para- 
graph IL of the said Paragraph A and the 
provisions relating to surcharge on income- 
tax in the said sub-paragraphs shall not 
apply; l 

(ii) the net agricultural income shall be 
increased by a sum of eight thousand rupees 
and the amount of income-tax shall be deter- 
mined in respect of the net agricultural in- 
come as so increased at the rates specified 
in sub-paragraphs I or, as the case may be, 
sub-paragraph II of the said Paragraph A, 
as if the net agricultural income as so in- 
creased were the total income: 


Provided that for the purposes of deter- 
mining the amount of income-tax in accord- 
ance with this sub-clause, the provisions of 
clause (i) and clause (ii} of the proviso be- 
low sub-paragraph I or, as the case may be, 
sub-paragraph II of the said Paragraph A 
and the provisions relating to surcharge on 
income-tax in the said sub-paragraphs shall 
‘not apply; 

(iii) the amount of income-tax determined 
in accordance with sub-clause (i) shall be re- 
duced. by the amount of income-tax deter- 
mined im accordance with sub-clause (ii): 

Provided that where the sum so arrived at 
exceeds sixty per cent. of the amount by 
which the total income exceeds twelve 
thousand -rupees, the excess shall be dis- 
regarded; 

(iv) the amount of income-tax determined 
fn accordance with sub-clause (iii) shall be 
increased by a surcharge for purposes of the 
Union calculated at the rate of ten per cent. 
ef such income-tax and the sum so arrived 
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at shall be the income-tax in respect of the 
total income. 


(3) In cases to which the provisions of 
Chapter XII or Section 164 or Section 164-A . 
or Section 167-A of the Income-tax Act, 1961 ` 
(hereinafter referred to as the Income-tax 
Act) apply, the tax chargeable shall be de- 
termined as provided in that Chapter or that 


‘section, and with reference to the rates im- 


posed by. sub-section (1) or the rates as 
specified in that Chapter or section, as the 
case may be. l 


(4) In cases in which tax has to be deduct- 


.ed under Sections 193, 194, 194-A, 194-B, 


194-BB, 194-D and 195 of the Income-tax 
Act at the rates in force, the deduction shall 
be made at the rates specified in Part H of 
the First Schedule. 


(5) Subject to the provisions of sub-sec. (6), 
in cases in which income-tax has to be cal- 
culated under the first proviso to sub-sec. (5) 
of Section 132 of the Income-tax Act of 
charged under sub-section (4) of Section 172 
or sub-section (2) of Section 174 or Sec. 175 
or sub-section (2) of Section 176 of the said 
Act or deducted under Section 192 of the 
said Act from imcome chargeable under the 
head “Salaries” or deducted under sub-sec- 
tion (9) of Section 80-E of the said Act from 
any payment referred to in the said sub-sec- 
tion (9) or in which the “advance tax” pay- 
able under Chapter XVII-C of the said Act 
has to be computed, at the rate or rates in 
force, such income-tax or, as the case may 
be, “advance tax” shall be so calculated, 
charged, deducted or computed at the rate 
or rates specified in Part IIE of the First 
Schedule: 

Provided that in cases to which the provi» i 
sions of Chapter XII or Section 164 or Sec- 
tion 164-A or Section 167-A of the Income- 
tax Act apply “advance tax” shall be com- 
puted with reference to the rates imposed by 
this sub-section or the rates as specified in 
that Chapter or section, as the case may be. 


(6) In the cases to which sub-paragraph I 
or sub-paragraph IT of Paragraph A of 
Part TT of the First Schedule applies, where 
the assessee has, in the previous year or, if 
by virtue of any provision of the Income-tax 
Act, income-tax is to be charged ‘in respect 
of the income of a period other than the 
previous year, in such other period, any ne. 
agricultural income exceeding six hundred 
rupees, in addition to total income and the 
total income exceeds,— 

(i) in a case to which the said sub-para. f 
applies, fifteen thousand rupees, and . 
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Gi) in a case to which the said sub-para. I 
applies, twelve thousand rupees; 
then, in calculating income-tax under the first 
proviso to ‘sub-section (5) of Section 132° of 
the Income-tax Act or in charging income-tax 
under sub-section (2) of Section 174 or Sec- 
tion 175 or sub-section (2) of Section 176 of 
the said Act or in' computing the “advance 
tax” payable under Chapter XVI-C of- Hig 
said Act, at the rate or rates in force,— 

(a) the net agricultural income shall be 
taken into account, in the manner provided 
in Clause (b) (that is to say, as if the net 
agricultural income were comprised in the 
total income after,— 

(i) in a case to which the said sub-para. I 
applies, the first fifteen thousand rupees, and 

Gi) in a case to which the said sub-para. H 
applies, the first eight thousand rupees, 
of the total income but: without being liable 
to tax), only for the purpose of calculating, 
charging or computing such income-tax 
or, as the case may be, “advance tax” in 
respect of the total income; and 

(b) such income-tax: or, as the case may 
be, “advance tax” shall be so calculated, 
charged or computed as follows :— 

(i) the total income and the net agricul- 
tural income shall’ be aggregated and the 
amount of income-tax or “advance tax” shall 
be determined in respect of the aggregate in- 
come at the rates specified in sub-para. I or, 
as the case may be, sub-paragraph IZ of the 
said Paragraph A, as if such aggregate in- 
come were the total income: | 

Provided that in a case referred to in the 
said sub-paragraph II, for the purposes of 
determining the amount of income-tax or 
“advance tax” in accordance with this sub- 
clause, the provisions of Clause (ii) of the 
proviso below the said sub-paragraph If and 
the provisions relating to surcharge on in- 
come-tax in the said sub-paragraph II shall 
not apply; 

(ii) the net agricultural income shall be 
increased,— 

(A) in a case to which the said sub-para, I 
applies, by a sum of fifteen thousand rupees; 
and 

(B) in a case to which the said sub-para. H 
applies, by a sum of eight thousand rupees, 
and the amount of income-tax or “advance 
tax” shall be determined in respect of the 
net agricultural income as so increased at the 
rates specified in the said sub-para. I or, as 
the case may be, the said sub-paragraph I, 
as if the net agricultural income as so in- 
creased were the total income: 

Provided that in a case referred to in the 
said sub-paragraph I, for the purposes of 
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determining the amount of .income-tax or 
“advance tax” in accordance with this sub- 
clause, the provisions of Clause (ii) of the 
proviso below the said sub-paragraph JI and 
the provisions relating to surcharge on in- 
come-tax: in the said sub-paragraph O shall 


_ hot apply; 


(iii) the amount of -income-tax or “advance 
tax” determined in accordance with sub- 
clause (i}-shall be reduced by the amount of 
income-tax or, as the case may be, “advance 
tax” determined in accordance with sub- 
clause (ii): 

` Provided that in a case referred to in the 
said sub-paragraph II, where the sum so 
arrived at exceeds sixty per cent, of the 
amount by which the total income exceeds 
twelve thousand rupees, the excess shall be 
disregarded; 

(iv) the amount of income-tax or “advance 
tax” determined in accordance with sub- 
clause (iii) ‘shall be increased by a surcharge 
for purposes of the Union calculated at the 
rate of ten per cent, of such income-tax or, 
as the case may be, “advance tax” and the 


sam so arrived at shall be the income-tax or, 


as the case may be, “advance tax” in respect 
of the total income. 

(7) For the purposes of this section and 
the First Schedule,— 


(a) “company in which the public are sub- 
stantially interested” means a company which 
is such a company as is referred to in Sec- 
tion 108 of the Income-tax Act; 

(b) “domestic company” means an Indian 
company, or any other company which, in 
respect of its income liable to income-tax 
under the Income-tax Act for the assessment 
year commencing on the ist day of April, 
1981, has made the prescribed arrangements 
for the declaration and payment within 
India of the dividends (including dividends 
on preference shares) payable ont of such 
income in accordance with fhe provisions of 
Section 194 of that Act; 


(c) “industrial company” means a com- 
pany which is mainly engaged in the busi- 
ness of generation or distribution of electri- 
city or any other. form of power or in the 
construction of ships or in the manufacture 
OF processing of goods or in mining. i 

Explanation.— For the purposes of this 
clause, a company shall be deemed to be 
mainly engaged in the business of generation 
or distribution of electricity or any other 
form of power or in -tbe construction of 
ships or in the manufacture or processing of 
goods or in mining, if the income attribut- 
able to any one or more of the aforesaid 
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activities included in ite total income of the 
- previous year (as computed before making 
any deduction under Chapter VI-A of the 
Income-tax Act) is not less than fifty-one per 
cent. of such total income; 

(d) “insurance commission” means any fe- 
muneration or reward, whether by way of 
commission or otherwise, for soliciting on 
procuring insurance business (including busi- 
ness relating to the continuance, renewal of 
revival of policies of insurance); 

(e) “net agricultural income,” in relation 
to a person, means the total amount of agri- 
cultural income, from whatever source 
derived, of that person computed in accord- 
ance with the rules contained in Part IV of 
the First Schedule; 

(f) “tax-free security” means any security 
of the Central Government issued on de- 
clared to be income-tax free, or any security 
of a State Government issued income-tax 
free, the income-tax whereon is payable by 
the State Government; 

(g) all other words and expressions used in 
this section or in the First Schedule but not 
defined in this sub-section and defined in the 
Income-tax Act shall have the meanings re- 


spectively assigned to them in that Act. 
CHAPTER Ii 
DIRECT TAXES 
Income-tax 


3. Insertion of new Section 16-A.— After 
Section 10 of the Income-tax Act, the follow- 
ing section shall be inserted, namely :— 

‘10-A. Special provision in respect T 
newly established industrial 
free trade zones.— (1) Subject to the iien 
sions of this section, any profits and gains 
derived by an assessee from an industrial 
undertaking to which this section applies shall 
not be included in the total income of the 
assessee. 


(2) This section applies to any industrial 
undertaking which fulfils all the following 
conditions, namely :— 

(i) it has begun or begins to manufacture 
or produce articles or things during the pre- 
vious year relevant to the assessment year 
commencing on or after the 1st day of April, 
1981 in any free trade zone; 

(ii) it is not formed by the splitting up, oF 
the reconstruction, of a business already in 
. existence : 

Provided that this condition shall not apply 
in respect of any industrial undertaking which 
is formed as a result of the re-establishment, 
reconstruction of revival by the assessee of 
‘the business of any such industrial under- 
taking as is referred to in Section 33-B, in 
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the circumstances and within the period 
specified in that section; 

(ii) it is not formed by the transfer to a 
new business of machinery or plant prer 
viously used for any purpose. 

Explanation. The provisions of Explana- 
tion 1 and Explanation 2 to sub-section (2) 
of Section 80-I shall apply for the purposes 
of Clause (iii) of this sub-section as they 
apply for the purposes of clause (ii) of that 
sub-section. l 

(3) The profits and gains referred to in 
sub-section (1) shall not be included in the 
total income of the assessee in respect of the 
assessment year relevant to the previous year 
in which the industrial undertaking begins to 
manufacture or produce articles or things 
(such assessment year being hereafter in this 
section referred to as the initial assessment 
year) and each of the four assessment years ‘ 
immediately succeeding the initial assessment 
year. 

(4) Notwithstanding anything contained in 
any other provision of this Act, in comput- 
ing the total income of the assessee of the 
previous year relevant to the assessment yea? 
immediately succeeding the last of the re- 
levant assessment years, or of any previous 
year relevant to any subsequent assessment 
year,— 

(i) Section 32, Section 32-A, Section 33, 
Section 35 and Clause (ix) of sub-section (1) 
of Section 36 shall apply as if every allow- 
ance or deduction referred to therein and 
relating to or allowable for any of the re- 
levant assessment years, in relation to any 
building, machinery, plant or forniture used 
for the purposes of the business of the in- 
dustrial undertaking in the previous year rel- 
evant to such assessment year or any expen-. 
diture incurred for the purposes of such busi- 
ness in such previous year had been given 
full effect to for that assessment year itself 
and accordingly sub-section (2) of Sec. 32, 
Clause (ii) of sub-section (3) of Section 32-A, 
Clause (ti) of sub-section (2) of Section 33, 
sub-section (4) of Section 35 or the second 
proviso to Clause (ix) of sub-section (1) of 
Section 36, as the case may be, shall not 
apply in relation to any such allowance of 
deduction; 


(ii) no loss referred to in sub-section (1) of 
Section 72 or sub-section (1) of Section 74 
and no deficiency referred to in sub-sec. (3), 
of Section 80-J in so far as such loss on 
deficiency relates to the business of the in- 
dustrial undertaking, shall be carried forward 
or set off where such loss, or, as the case may 
be, deficiency relates to any of the relevant 
assessment years; 


1981 

iii) no deduction shall be allowed under 
Section 80-HH or Section 80-HHA or Sec- 
tion 80-I or Section 80-J in relation to the 
_ profits and gains of the industrial under- 
' taking; and 

(iv) in computing the depreciation allow- 
ance under Section 32, the written down 
value of any asset used for the purposes of 
the business of the industrial undertaking 
shall’ be computed as if the assessee had 
claimed and been actually allowed the deduc- 
tion in respect of depreciation for each of 
the relevant assessment years. 

(5) Where an industrial undertaking in any 
free trade zone has begun to manufacture or 
produce articles or things in any previous 
year relevant to the assessment year com- 
mencing on or after the Ist day of Apri, 
1977 but before the Ist day of April, 1981, 
the assessee may, at his option, before the 
expiry of the time allowed under sub-sec. (1} 
or sub-sec. (2) of Section 139, whether fixed 
originally or on extension, for furnishing the 
return of income for the assessment year 
commencing on the Ist day of April, 1981 
furnish to the Income-tax Officer a declara- 
tion in writing that the provisions of sub- 
section (1) may be made applicable to him 
for each of the relevant assessment years as 
reduced by the number of assessment years 
which expired before the Ist day of April, 
1981 and if he does so, then, the provisions 
of sub-section (1) shall apply to him for each 
of such relevant assessment years and the 
provisions of sub-section (4) shall also apply 
in computing the total income of the asses- 
see for the assessment year.immediately suc- 
ceeding the last of the relevant assessment 
years and any subsequent assessment year. 


(6) The provisions of sub-section (8) and 
sub-section (9) of Section 80-I shall, so far 
as may be, apply in relation to the industrial 
undertaking referred to in this section as 
they apply for the purposes of the industrial 
undertaking referred to in Section 80-I, 

(7) Notwithstanding anything contained in 
the foregoing provisions of this section, 
where the assesses, before the expiry of the 
time allowed under sub-section (1) or sub- 
section (2) of Section 139, whether fixed 
originally or on extension, for furnishing the 
return of income for the initial assessment 
year, furnishes to the income-tax officer a 
; declaration in writing that the provisions of 
this section may not be made applicable to 
him, the provisions of this section shall not 
apply to him for any of the relevant assess- 
ment years. 

Expkanation.— For the purposes of thiis 
section, 
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(i) “free trade zone” means the Kandla 
Free Trade Zone and the Santacruz Elec- 
tronics Export Processing Zone and includes 
any other free trade zone which the Central 
Government may, by notification in the Offi- 
cial Gazette, specify for the purposes of this 
section; 

(ii) “relevant assessment years” means the 
initial assessment year and four assessment 
years immediately succeeding the initial as- 
sessment year.’. 

4. Amendment of Section 16.— In Sec- 
tion 16 of the Income-tax Act, in Clause (i), 
with effect from the Ist day of April, 1982,—- 

(a) for the portion beginning with the 
words “a sum calculated” and ending with 
the words “whichever is less”, the following 
shall be substituted, namely :— 

“a sum equal to twenty per cent. of the 
salary or five thousand rupees, whichever is 
less”; 

(b) in the proviso, Clause (i) shall be 
omitted. 

5. Amendment of Section 32-A.— In Sec- 
tion 32-A of the Income-tax Act, in Ci. (2) 
of the Explanation below sub-section (2), for 
the words “the business of the undertaking 
does not exceed ten lakh rupees; and for this 
purpose the value of any machinery or plant 
shall be,—”, the following shall be sub- 
stituted, namely :— 

“the business of the undertaking does not 
exceed,— 

(i) in a case where the previous year ends 
before the Ist day of August, 1980, ten lakh 
rupees; and 

(ii) in a case where fhe previous year ends 
after the 31st day of July, 1980, twenty lakh 
rupees, 
and for ‘this purpose the value of any 
machinery or plant shall be,—”. 

6. Amendment of Section 33-A.— In Sec- 
tion 33-A of the Income-tax Act, in sub-sec- 
tion (7), for the proviso, the following proviso 
and Explanation shall be substituted with 
effect from the Ist day of April, 1982, 
namely :-— 

‘Provided that where such cost exceeds— 

(i) forty thousand rupees per hectare in 
respect of land situate in a hilly area com- 
prised in the district of Darjeeling; or 

(ii) thirty-five thousand rupees per hectare 
in respect of Jand situate in a hilly area com- 
prised in an area other than the district of 
Darjeeling; or 

(iii) thirty thousand. rupees per hectare in 
any other area, 
then, the excess shall be ignored. 

Explanation.-_ For the purposes of this 
proviso, “District of Darjeeling” means the 
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district of Darjeeling as on the 28th day of 
February, 1981, being the date of introduc- 
tion of the Finance Bill, 1981 in the House 
of ge ‘People.’. 

7, Amendment of Section 36— In S. 36 
of ‘the Income-tax Act, in sub-sec. (1), in 
CL (viii), in the second proviso, after the 
words “time to time exceeds”, the words 
“twice the amount of” shall be inserted with 
effect from the Ist day of April, 1982, 


8. Amendment of Section 42.— In Sec- 
tion 42 of the Income-tax Act— i 

(a) in the opening portion, for the words 
“the association or participation in such 
business of the Central Government”, the 
words “the association or participation of the 
Central Government or any person auth- 
orised by it in such business” shall be sub- 
stituted; 

: (b) in Clause (b),— 
: Gi) the word “and” occurring at the end 

shall be omitted; 

(ii) the “following proviso shall be ingested, 
namely :— 


‘Provided that in relation to any agres- 
ment entered into after the 31st day of 
March, 1981, tbis clause shall have. effect 
subject to the modification that the words 
and figures “except assets on which . allow- 
ance for depreciation is admissible unden 
Section 32” had been omitied; and’; 

(c) the following Explanation shall be in- 
serted at the end, namely :— . 


‘Explanation For the purposes of this 
section, “mineral oil” includes petroleum and 
natural gas.. 

9. Amendment of Section 80-D.— In Sec- 
tion 80-D of the Income-tax Act, in sub-sec- 
tion (2), with effect from the Ist day of 
April, 1982,—~ 

(a) in clause (, 
thousand four hundred rupees”, 
“four thousand eight hundred rupees” 
be substituted; 

(b) in Clause Gi), for the words “six 
hundred rupees”, the words “one thousand 
two hundred rupees” shall be substituted; 

(c) the words “as reduced in either case, 
by an amount equal to the income if any, 
of the handicapped dependant in respect of 
the previous year”: shall be omitted; 

(d) the proviso shall be omitted. 

10. Amendment of Section 80-HHA.— In 
Section 80-HHA of the Income-tax Act,— 

(a) in sub-section (3),— 

(i) for the words “in respect of each of 
the ten assessment years beginning with the 
assessment year relevant to the previous year 


for the words “two 
the. words 
shall 
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in which the small-scale industrial under- 
taking”, the words “of each of the ten pre- - 
vious years beginning with the previous year 
in which the industrial undertaking” hak be .. 
substituted; 


(ii) the following proviso shall ‘be inserted 
at the end, namely :— 

“Provided that such deduction shall not 
be allowed in computing the total income of 
any of the ten previous years aforesaid in 
respect of which the industrial undertaking 
is not a small-scale industrial undertaking 
within the meaning of Clause (b) of the Ex- 
planation below sub-section (8).”; 

(b) in sub-section (8), in Clause (b) of the 
Explanation, for the words “the business of 
the undertaking does” not exceed ten lakh 
rupees; and for this purpose the value of 
any machinery or plant shall be,—”, the | 
following shall be substituted, namely :— 

“the business of the undertaking does not 
exceed,— 

(1) in a case where the previous year ends 
before the ist day of August, 1980, ten lakh 
rupees; and 

(2) in a case where the previous year ends 
after the 3ist day of July, 1980, twenty lakh 
rupees, 
and for this purpose the value of any machi- 
nery or plant shall be,—”, 


11. Amendment of Section 80-M.— In 
Section 80-M of the Income-tax Act, in sub- - 
section (1), in Clause (a), for the figures and 
word “27 and 29”, the fignres and word “27, 
29 and 33” shall be substituted with effect 
from the lst day of April, 1982. l 

12. Amendment of Section 80-QQ.— In 
Section 80-QQ of the Income-tax Act — 

(a) in sub-section (1), for the words “nine 
assessment years”, the words “fourteen as- 
sessment years” shall be substituted; 

(b) in sub-section (2),— 

(i) for the words, figures and letters “Sec 
tion 80-HHA or”, the words, figures and 
letters “Section 80-HHA or Section 80-I or” 
shall be substituted; 

(ii) for the words, figures and letter “Seo- 
tion 80-J and”, the words, figures and letters 
“Section 80-L, Section 80-J and” shall be sub- 
stituted. 


13. Amendment of Section 86.— In Sec- 
tion 86 of the Income-tax Act, in Clause (v), ç 
the following Explanation shail be inserted, 
namely :— 

“Explanation. For the purposes of this 
clause, in the case of an association of per- 
sons which is assessable under Section 167-A, 
each of the members of the association whose 
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shares in the income or, as the case may be, 
part of the income of such association- are 
indeterminate or. unknown, shall be deemed 
to be entitled to receive an equal share in 
the total income or, as the case may be, such 
part of the total income of the association 


and the individual share of such member in 


such total income or, as the case may’ be, 
part of the total income shall be determined 
accordingly.” 

14. Amendment of Section 160.— In Sec- 
tion 160 of the Income-tax Act, in sub-sec- 
tion (1), after Clause (iv), the following 
clause and Explanations shall be inserted, 
namely :— 

‘(v) in respect of income which a trustee 
appointed under an oral trust receives or is 
entitled to receive on behalf or for the 
benefit of any person, such trustee or trustees, 

Explanation 1.— A trust which is not de- 
clared by a duly executed instrument in writ- 
ing [including any wakf deed which is valid 
under the Mussalman Wakf Validating Act, 
1913 (6 of 1913)] shall be deemed, for the 
purposes of CL (iv), to be a trust declared by 
a duly executed instrument in writing if a 
statement in writing, signed by the trustee 
or trustees, setting out the purpose or purt- 
poses of the trust, particulars as to the 
trustee or trustees, the beneficiary or benefi- 
ciaries and the trust property, is forwarded 
to the Income-tax Officer,— 

(ij) where the trust has been declared be- 
fore the 1st day of June, 1981, within a 
period of three months from that day; and 

GI) in any other case, within three months 
from the date of declaration of the trust, 

Explanation 2.— For the purposes of 
Clause (v), “oral trust’ means a trust which 


is not declared by a duly executed instru- 


ment in writing [including any wakf deed 
which is valid under the Mussalman Wakf 
Validating Act, 1913 (6 of 1913)] and which 
is not deemed under Explanation 1 to be a 
trust declared by a duly executed instru- 
ment in writing.’. 

15. Insertion of new Section 164-A.— 
After Section 164 of the Income-tax Act, the 
following section shall be inserted, namely:— 

‘164-A. Charge of tax in case of oral 
trust.— Where a trustee receives or is entitled 
to receive any income on behalf or for the 


benefit of any person under an oral trust, 


then, notwithstanding anything contained in 
any other provision of this Act, tax shall. be 
charged on such income at the maximum 
marginal rate. 

Explanation- For tho purposes of this 
section, — 
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G) “maximum marginal rate” shall have: 
the meaning assigned to it in Explanation 2 
below aoa (3) of Section 164; 

Gi) “oral trust” shall have the meaning as- 
signed to it in Explanation 2 below sub-sec- 
tion (1) of Section 160.’. 

' 16. Insertion of new Section 167-A.— In 
Chapter XV of the Income-tax Act, after 


Section 167, and before the sub-heading 


“E-—Executors”, the following sub-heading 
and section shall be inserted, namely :— 
‘DD.—Associations of persons-—spectal cases 

167-A. Charge of tax where shares of 
members unknown.— (1) Where the indivi- 
dual shares of the members of an association 
of persons (other than a company of co- 
operative society) in the income of such as- 
sociation are indeterminate or unknown, tax 
shall be charged on the total income of the 
association at fhe maximum marginal rate. 
- 2) Where the individual shares of the 
members of an association of persons (other 
than a company or co-operative society) in . 
any part of the income of such association 
are indeterminate or unknown, the income- 
tax payable by the association shall be the 
aggregate of— 

(i) the amount of income-tax calculated on 
the aforesaid part of the total income, at the 
maximum marginal rate; and 
. Gi) the amount of income-tax with which 
it would have been chargeable had the re- 
maining part of the total income been its 
total Income. 

Explanation.— For. the purposes of this 


_ section, — 


(a) “maximum marginal rate” shall have 
the meaning assigned to it in Explanation 2 
below sub-section (3) of Section 164; 

(b) the individual shares of the members 
of an association of persons in the income 
of such association shall be deemed to be 
indeterminate op. unknown if such shares are 
indeterminate or unknown on the date of 
formation of such association op at any time 
thereafter.’. l 

17. Amendment of Section 208— In Sec- 
tion 208 of the Income-tax Act, in sub-sec- 
tion (2), for Clause (c), the following clauses 
ehall be substituted with-effect from the Ist 
day of Jane, 1981, namely :-~ 

“(c) in the case of a Rs. 
Hindu undivided family 
which at any time during 
the previous year has at 
least one member whose 
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: 18 Amendment of Section 252.— In Sec- 
tion 252 of the Income-tax Act, for sub-sec- 
tion (2), the following sub-sections -shall be 
substituted, namely :— 

- “(2) A judicial member shall be a person 
who has for at least ten years held a judicial 
office in the territory of India or who has 
been a member of the Central Legal Service 
and has held a post in Grade I of that Ser- 
vice or any equivalent or higher post for at 
least three years of who has been an advo- 
cate for at least ten years. 


Explanation. For the purposes of this 

sub-section,— 
' (i) in computing the period during which 
a person has held judicial office in the ter- 
ritory of India, there shall be included any 
period, after he has held any judicial office, 
during which the person has been an ad- 
vocate or has held the office of a member of 
a tribunal or any post, under the Union or 
a State, requiring special knowledge of law; 

(ii) in computing the period during which 
a person has been an advocate, there shall 
be included any period during which the 
person has held judicial office or the office of 
a member of a tribunal or any post, under 
the Union or a State, requiring special know- 
ledge of law after he became an advocate. 

(2-A) An accountant member shall be a 
person who has for at least ten years been 
in the practice of accountancy as a charter- 
ed accountant under the Chartered Ac- 
countants Act, 1949 (38 of 1949) or asa 
registered accountant under any law former- 
ly in force or partly as a registered accoun- 
tant and partly as a chartered accountant, 
or who has been a member of the Indian 
Income-tax Service, Group A; and has held 
the post of Commissioner of Income-tax or 
any equivalent or higher post for at least 
three years.”’. 

19. Amendment of Section 253.— In Sec- 
tion 253 of the Income-tax Act, in sub-sec- 
tion (6), for the words “one hundred and 
twenty-five rupees”, the words “two hundred 
rupees” shall be substituted with effect from 
the Ist day of June, 1981. 

20. Amendment of Section 256.— In Sec- 
tion 256 of the Income-tax Act, in sub-sec- 
tion (1), for the words “one hundred and 
twenty-five rupees”, the words “two hundred 
rupees” shall be substituted with effect from 
the Ist day of June, 1981. 

21. Amendment of Section 269-G.— In 
Section 269-G of the Income-tax Act, in sub- 
section (2), for the words “one hundred and 


twenty-five rupees”; the words “two hundred 


rupees” shall be substituted with net from 
the ist day of June, 1981. k : 
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. 22. Insertion of new Section 293-A.— 
After Section 293 of the Income-tax Act, the 
following section shall be inserted, namely:— 

293-A. Power to make exemption, etc. in, 
relation to participation in the business of’ 
prospecting for, extraction, etc, of mineral 
oils— (1) If the Central Government is 
satisfied that it is necessary of expedient so 
to do in the public interest, it may, by 
notification in the Official Gazette, make an 
exemption, reduction in rate or other modif- 
cation in respect of income-tax in favour of 
any class of persons specified in sub-sec. (2) 
or in regard to the whole or any part of the 
income of such class of persons. 


(2) The persons referred to in sub-sec. (1) 
are the following, namely :— 

(a) persons with whom the Central Govern- 
ment has entered into agreements for the as- . 
sociation or participation of that Govern- 
ment or any person authorised by that Gov- 
ernment in any business consisting of the 
prospecting for or extraction of aaa 
of mineral oils; 


(b) persons providing any services or faci- 
lties or supplying any ship; air craft, machi- 
nery ov plant (whether by way of sale oF 
hire) in connection with any business con- 
sisting of the prospecting. for or extraction 
or production of mineral oils carried on by 
that Government or any person specified by 
that Government in this behalf by noticas 
tion in the Official Gazette; and 

(c) employees of the persons referred to in 
Clause (a) or Clause (b). 

(3) Every notification issued nae this 
section shall be laid before each House of 
Parliament. 

Explatiation.— For the purposes of ‘this ` 
section, “mineral oil” includes petroleum and 
natural gas.’. 

23. Amendment of Ninth Schedule In 
the Ninth Schedule to the Income-tax Act, 
after Item 32, the following item shall be 
inserted with effect from the ist day of 
April, 1982, namely :— 

“33, Electronic components and raw mate- 
rials; computers and peripherals; communica- 
tion equipment; process control, instrumenta- 
tion, industrial and professional grade elec- 
tronic equipment.”. 

24, ‘Amendment of Eleventh Schedule.— 
In the Eleventh Schedule to the Income-tax + 
Act,— 

(a) for the brackets, words, figures and 
letters “[See Section 32-A and Section 80-J 
(4)]”, the brackets, words, figures and letters ` 
“(See S. 32-A, S. 80-CC (3) (a) @, S. 80-1 (2), 
and S. 80-J (4)]” shall‘ be substituted; ` 
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- (b) Item 8, Items H- to 21 (both inclusive) 
and Items 26 and 29 shall be omitted with 
effect from the- ist day of April, 1982. - 
. 25. Consequential- amendments—- - The 
following amendments (being amendments of 
a consequential nature) shall be made inthe 
Income-tax Act, namely :— 

(a) in sub-section (3) of Section 80-P, for 
the words, figures and letters “Sec. 80-HHA, 
Sec. 80-J”, the words, figures and letters 
“Section 80-HHA, Section 80-I, Sec. 80-3” 
shali be substituted; 

(b) in the Explanation below sub-sec. (2) 
of Section 273, for the word “proviso”, at 
both the places where it occurs, the words 
“first proviso” shall be substituted. 

Wealth-tax 

26. Amendment of Section 21.— In Sec- 
tion 21 of the Wealth-tax Act, 1957 (27 of 
1957) (hereinafter referred to-as the Wealth- 
tax Act),— 


(a) in sub-section (1), the following Ex- 
planation shall be inserted, namely :— 

“Explanation.— A trust which is not de- 
clared by a duly executed instrument in writ- 
ing (including a valid deed of wakf) shall be 
deemed, for the purposes of this sub-section, 
to be a trust declared by a duly executed in- 
strument in writing if a statement in writing, 
signed by the trustee or trustees, setting out 
the purpose or purposes of the trust, parti- 
culars as to the trustee or trustees, the benefi- 
ciary or beneficiaries and the trust property, 
is forwarded to the Wealth-tax Officer,— 

(i) where the trust has been declared be- 
fore the Ist day of June, 1981, within a 
period of three months from that day; and 
A (ii) in any other case, within three months 
from the date of declaration of the trust.”; 

(b) in sub-section (4),— 

(G) for the words “Notwithstanding any- 
thing contained in this section”, the words 
“Notwithstanding anything contained in the 
foregoing provisions of this section” shall be 
substituted; 

(Gi) in Explanation 2, for the words “for 
the purposes of this sub-section in any case, 
not being a case referred to in the proviso”, 
the words, brackets, figure and letter “for 
the purposes of this sub-section or sub-sec- 
tion (4-A) in any case, not being a case re- 
ferred to in the proviso to this sub-section” 
shall be substituted; 

4 (c) after sub-section (4), the following sub- 
section shall be inserted, namely :— , 

*(4-A) Notwithstanding anything contained 
in this section, where the assets chargeable 
to. tax -under this Act are held by a trustee 
under an oral trust, the wealth-tax shall be 
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levied upon- and recoveted from such trustee 
in the like: manner and to thé same extent 
as it-would. be leviable upon and recoverable 
from an individual who is a citizen of India. 
and resident in India for the purposes of this 
Act, and— | 

- (a) at the rates specified in Part I of Sche- 
dule I; or 

(b) at the rate of three per cent., 
whichever course would be more beneficial 
to the revenue. 


Explanation. For the purposes of this 
sub-section, “oral trust” means a trust which 
is not declared by a duly executed instru- 
ment in writing (including a valid deed of 
wakf) and which is not deemed under the 
Explanation to sub-section (1) to be a trust 
declared .by a duly executed instrument in 
writing.’. 

27. Insertion of new Section 21-AA.— 
After Section 21-A of the Wealth-tax Act, 
the following section shall be inserted, 
namely :— 

“21-AA, Assessment when assets are held 
by certain associations of persons.— (1) 
Where assets chargeable to tax under this 
Act are held by an association of persons, 
other than a company or co-operative so- 
ciety, and the individual shares of the mem- 
bers of the said association in the income of 
assets or both of the said association on the 
date of its formation or at any time there- 
after are indeterminate or unknown, the. 
wealth-tax shall be levied upon and recover- 
ed from such association in the like manner 
and to the same extent as it would be leviable 
upon and recoverable from an individual who 
is a citizen of India and resident in India 
for the purposes of this Act, and— 

. (a) at the rates specified in Part I of Sche- 
dule I; or 

(b) at the rate of three per cent., 
whichever course would be more beneficial 
to the revenue. 

(2) Where any business or profession 
carried on by an association of persons re- 
ferred to in sub-section (1) has been dis- 
continued or where such association of per- 
sons is dissolved, the Wealth-tax Officer shall 
make an assessment of the net wealth of the 
association of persons as if no such dis- 
continuance or dissolution had taken place 
and all the provisions of this Act, including 
the provisions relating to the levy of penalty 
or any other sum chargeable under -any pro- 
vision of this Act, so far as may be, shall 
apply to such assessment, __ 

(3) Without. prejudice to the generality of of 
the provisions of sub-section (2), . if... 
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‘Wealth-tax: Officer op the Appellate Assistant 
Commissioner or the Commissioner (Appeals) 
in the course of any proceedings under this 
Act in respect of any such association of 
persons as is referred to in sub-section (1) is 
satisfied that the association of persons was 
guilty of any of the acts specified in Sec- 
tion 18 or Section 18-A, he may impose op 
direct the imposition of a penalty in accord- 
ance with the provisions of the said sections. 

(4) Every person who was at the time of 
such discontinuance or dissolution a member 
of the association of persons, and the legal 
representative of any such person who is 
deceased, shall be jointly and severally liable 
for the amount of tax, penalty or other 
sum payable, and all the provisions of this 
Act, so far as may be, shall apply to any 
such assessment or imposition of penalty or 
other sum, 

(5) Where such discontinuance or dissolu- 
tion takes place after. any proceedings in 
respect of an assessment year have com- 
menced, the proceedings may be continued 
against the persons referred to in -sub-sec- 
tion (4) from fhe stage at which the proceed- 
ings stood at the time of such discontinuance 
or dissolution, and all fhe provisions of this 
Act shall; so far as may be, apply accord- 
ingly. 

Explanation. Notwithstanding anything 
contained in Section 5, in computing the 
net wealth for the purposes of this section 
in any case, any assets referred to in 
clauses (xv), (xvi), (xxii), (xxiii), (xxiv), (xxv), 
(xxvi), (xxvii), (xxviii) and (xxix) of sub-sec- 
tion (1) of that section shall not be excluded.” 

28. Amendment of Section 24.— In Sec- 
tion 24 of the Wealth-tax Act, in sub-sec. (4), 
for the words “one hundred and twenty- 
five rupees”, the words “two hundred rupees” 
shall be substituted with effect from the Ist 
day of June, 1981. 

29. Amendment of Section 26.— In Sec- 
tion 26 of the Wealth-tax Act, in sub-sec- 
tion (2), for the words “one hundred and 
twenty-five. rupees”, the words “two hundred 
rupees” shall be substituted with effect from 
the Ist day of June, 1981. 


30. Amendment of Section 27.— - In Sec- 
tion 27 of the Wealth-tax Act, in sub-sec- 
tion (1), for the words “one hundred and 
twenty-five rupees”, the words “two hundred 
rupees” shall be substituted with effect from 
the Ist day of June, 1981. 

31. Amendment of Section 41.— In Sec- 
tion 41 of the Wealth-tax Act, after sub- 
section (3), the rae subsection shall 
be inserted, namely :— 
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“(4) Where an association of persons re- 
ferred to in Section 21-AA is dissolved, 
notices under this Act in respect of any mat- 
ter relating to the association may be serv= 
ed on any person who was a member of 
the association immediately. before its disso- 
lution.” 

Gift-tax ~ 

32. ‘Amendment of Section 23— In Sec- 
tion 23 of the Gift-tax Act, 1958 (18 of 
1958} (hereinafter referred to as the Gift- 
tax Act), in sub-section (4), for the words 
“one hundred and twenty-five rupees”, the 
words “two hundred rupees” shail be sub- 
stituted with effect from the ist day of 
June, 1981. 

33. Amendment of Section 25.— In Sec- 
tion 25 of the Gift-tax Act, in sub-section (2), 
for the words “one hundred and twenty-five 
rupees”, the words “two hundred rupees” ‘ 
shall be substituted with effect from the Ist 
day of June, 1981. 

34. Amendment of Section 26.— In Sec- 
tion 26 of the Gift-tax Act, in sub-sec. (1), 
for the words “one hundred and twenty-five 
rupees”, the words “two hundred rupees” 
shall be substituted with effect from the Ist 
day of June, 1981. 

Surtax 

35. Amendment of Section 2-— In tho 
Companies (Profits) Surtax Act, 1964 (7 of 
1964) [hereinafter referred to as the Com- 
panies (Profits) Surtax Act], in Section 2,— 

(a) clause (1) shall be re-numbered ag 
clause (1A) and before fhe clause as so re 
numbered, the following clause shall be in- 
serted, namely :— 

‘(1) “advance surtax” means the surtax 
payable under Section 7-A’; 

(b) after clause (7), the following cl 
shall be inserted, namely :— ag Sa 

‘(7-A) “regular assessment” means an as 
sessment made under Section 6°. 

36. Insertion of new Sections 7-A to 
7-D.— In the Companies (Profits) Surtax 
Act, after Section 7, the following sections” 
shall be inserted, namely :— 

7-A. Advance payment of surtax.— (1) In 
this section— 

(a) “chargeable amount”, in relation to any 
previous year, means so much ofthe charge- 
able profits of the previous year as exceed 
the statutory deduction; 

(b) “current chargeable amount”, in rela» 
fion to the advance surfax payable by a 
company during any financial year, . means 
the chargeable. amount of the company of 
the period which would be the previous year 
for the assessment year immediately follow- 
ing that financial year. 
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(2) Surtax shall be payable, in accordance 
with the provisions of ~ this section, in 
advance during the: financial year in respect 
of the chargeable amount of the period 
Which would be the previous year for the 
immediately following assessment year. 

(3) The amount of advance surtax pay- 
able by an assessee in the financial year shall 
be computed as follows: 

(a) the chargeable amount of the latest 
previous year in respect of which ‘the asses- 
see has been assessed by way of regular as- 
sessment shall first be ascertained;, 


(b) in a case where the chargeable amount 
of the latest previous year [being a year 
later than the previous year referred to in 
clause (a)] on the basis of which a provi- 
sional assessment has been made under Sec- 
‘tion 7 exceeds the chargeable amount refer- 
red to in clause (a), the chargeable amount 
referred to in clause (a) shall be substituted 
by the chargeable amount on the basis of 
which such provisional assessment has been 
made; ` 

(c) surtax shall be calculated on the 

chargeable amount referred to in clause (a) 


or, as the case may be, in clause (b), at the - 


rates specified in the Third Schedule. — , 
(4) Subject to the. provisions of this sec- 
tion, advance surtax shall be payable in 
three equal instalments on the following 
dates during the financial year, namely :— 
(a) tke 15th day of June, the 15th day of 
September and the 15th day of December, 
in the case of an assesseg whose chargeable 
amount to the extent of 75 per cent. thereof 
or more is derived from a source or sources 
for ‘which the previous year (relevant to the 
ent year next following the financial 
year aforesaid) ends on ov before the 3ist 
day of December; 


(b) the 15th day of September, the 15th 
day of December and the 15th day of March, 
in any other case: 

Provided that where, in respect of any 
class of assessees, the Board has, in exercise 
of the powers conferred by the proviso to 
sub-section (1) of Section 211 of the In- 
come-tax Act, authorised the „payment of 
the last instalment of advance tax on the 
15th day of March during the financial year 
instead of on the 15th day of December, 
the last instalment of advance surtax in the 
case of such assesseeg shall also be payable 
on the 15th day of March during the finan- 
cial year. 


(5) Every company shall, in each financial 
year, on or before the date on which the 
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first instalment, or where it has not previ- 
ously been assessed by way of regular as 
sessment under this Act, on op before the 


- date on which the last instalment, of advance 


surtax is due in its case under sub-section (4), 
if it is likely to have any current chargeable 
amount, sénd to the Income-tax Officer,— 

(a) where it has been previously assessed 
by way of regular assessment under this 


- Act, a statement of advance surtax payable 


by it computed in the manner laid down in 
sub-section (3), or 


(b) where it has not previously been ase 
sessed by way of regular assessment under 
this Act, an estimate of — 

G) the current chargeable amount, and 


(ii) the advance surtax payable by it on 
the amount specified in (i) above calculated 
in the manner laid down in sub-section (3), 
and shall pay such amount of advelice sur- 
tax, — 

(I) in a case falling under clause (a), as 
accords with the statement in equal instal- 
ments on the dates applicable in its case 
under sub-section (4); and 


(D in a case falling under clause (b), as 
accords with the estimate in equal instal- 
ments on such of the dates applicable in its 
case as have not expired, or in one sum if 
only. the last of such dates has not expired. 

(6) Where a company which is required 
to. send a statement under clause (a) of sub- 
section (5) estimates on or before the date 
on which the first instalment of advance 
surtax ig due in its case under sub-section (4) 
that, by reason of its current chargeable 
amount being likely to be less than the 
chargeable amount on which advance surtax 
is payable by it under sub-section (5) or for 
any other reason, the amount of advance 
surtax computed in the manner laid down 
in sub-section (3) on the current chargeable 
amount would be less than the amount of 
advance surtax payable by it under sub-sec- 
tion (5), it may send to the Income-tax Offi- 
cer, in lien of such statement, an estimate 
of — 

G) the current chargeable amount, and 

(i) the advance surtax payable by it on 
fhe current chargeable amount calculated in 
the manner laid down in sub-section (3), 
and shall pay such amount of advance sur- 
tax as accords with its estimate in equal in- 
stalments on the dates applicable in its case 
under sub-section (4). 

(7) Where a company which has sent a 
statement under clause (a) of sub-section (5) 
estimates on or before the date on which 
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the last instalment of advance surtax is due 
in its case that, by reason of its current 
_chargeable amount being likely to be less 
_than the chargeable amount on which 
advance surtax is payable by it under sub- 
section (5) or for any other reason, the 
amount of advance- surtax computed in the 
manner laid down in sub-section (3) on the 
current chargeable amount would be less 
than the amount of advance surtax payable 
by it under sub-section (5), it may, at its 
option, send to the Income-tax Officer an 
estimate of — 
(i) the current chargeable amount, and 


Gi) the advance surtax payable by it on 
the current chargeable amount calculated in 
the manner laid down in sub-section (3), 
and shall pay such amount of advance sur- 
tax as accords with its estimate in equal in- 
stalments on such of the dates applicable in 
its case under sub-section (4) as have not 
expired, or in one sum if only the last of 
such dates has not expired. 


(8) In the case of any company which is 
liable to pay advance surtax under sub-sec- 


tion (5) or sub-section (6) or, as the case. 


may be, sub-section (7), if, by reason of the 
current chargeable amount being likely to 
be greater than the chargeable amount on 
which the advance surtax so payable by it 
‘ has been computed or for any other reason, 
the amount of advance surtax computed in 
the manner laid down in sub-section (3) on 
the current chargeable amount (which shall 
be estimated by the company) exceeds the 
amount of advance surtax so payable by it 
by more than twenty per cent. of the latter 
amount, it shall, on or before the date on 
which the last instalment of advance surtax 
is payable by it, send to the Income-tax 
Officer an estimate of —~ 

(i) the current chargeable amount, and 

(di) the advance surtax payable by it on 
the current chargeable amount calculated in 
the manner laid down in sub-section (3), 
and shall pay such amount of advance sur- 
tax as accords with its estimate on such of 
the dates applicable in its case under sub- 
section (4) as have not expired, by instal- 
ments which may be revised according to 
sub-section (9): 

Provided that where in respect of any 
company the Commissioner has, in exercise 
of the powers conferred by the first proviso 
to sub-section (4) of Section 209-A, or the 
first proviso to sub-section (3A) of Sec. 212, 
of the Income-tax Act, extended the date 
for furnishing the estimate referred to in 
; the, said sub-section (4) or, as the case may 
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be, the said sub-section (3A) and the com- 
pany has paid the advance surtax which it 
is liable to pay under sub-section (5) or sub- 
section (6) or, as the case may be, sub-sec- 
tion (7) on or before the date on which thè 
last instalment of advance surtax is due in 
its case, the company shall pay, on or be- 
fore the date as so extended, the amount by 
which the advance surtax already paid by 
it falls short of the advance surtax payable 
in accordance with its estimate. 


{9) The company may send a revised esti- 
mate of the advance surtax payable by it on 
or before any one of the dates specified in 
sub-section (4) and adjust any excess of 
deficiency in respect of any instalment 
already paid in a subsequent instalment op 
in subsequent instalments. 


(10) Every statement or estimate unden, 
this section shall be sent in the prescribed 
form and verified in the prescribed manner. 

7-B. Interest payable by Government.— 
The Central . Government .shall pay simple 
interest at twelve per cent. per annum on 
the amount by which the aggregate sum of 
any instalments of advance tax paid during 
any financial year in which they are payable 
under Section 7-A exceeds the amount of 
the tax determined on regular assessment, 
from the ist day of April next following 
the said financial year to the date of the 
regular assessment for the assessment year 
immediately following the said financial year. 

7-C. Interest payable by assessee.—~ (1) 
Where, in any financial year, a company has 
paid advance surtax under Section 7-A on 
the basis of its own estimate (including re- 
vised estimate), and the advance surtax so 
paid is less than eighty-three and one-third 
per cent. of the assessed surtax, simple in- 
terest at the rate of twelve per cent. per 
annum from the ist day of April next fol- 
lowing the said financial year up to the 
date of the regular assessment shall be pay- 
able by the company upon the amount by 
which the advance surtax so paid falls short 
of the assessed surtax. 

(2) Where, on making the regular assess- 
ment, the Income-tax Officer finds — 

(a) that any such company as is referred 
to in clause (a) of sub-section (5) of Sec- 
tion 7-A has not sent the statement referred 
to in that clause or the estimate in lieu of 
such statement referred to in sub-section ( 
of that section; or 

(b) that any such company as is referred 


„to in clause (b) of sub-section (5) of Sec- 


tion 7-A has not sent the mee referred 
to in that clause, 
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simple interest -at the rate of twelve per cent. 
per- -annum from the ist day of April next 


. following the financial year in which ‘he 


advance surtax was payable in accordance 


- with the said sub-section (5) or sub-sec. (6) 


up.to the date of the regular assessment 
shall be payable by the company upon: the 
amount equal to the assessed surtax, 

(3) Where, on making the regular assess- 
ment, the Income-tax Officer finds that any 
company which is required to send an esti- 
mate under sub-section (8) of Section 7-A 
has not sent the estimate referred to therein, 
simple interest at the rate of twelve per cent. 


. per annum from the ist day of April next 


following the financial year in which the 
advance surtax was payable in accordance 
with the said sub-section (8) up to the date 
of the regular assessment shall be payable 


~ by the company upon the amount by which 


day 


the advance surtax paid by it falls short of 
the assessed surtax. 

(4) Notwithstanding anything contained in 
the foregoing sub-sections, where provisional 
assessment is made under Section 7 — 

(i) interest shall be calculated in accord- 
ance with the provisions of sub-section (1) 
or sub-section (2) or, as the case may be, 
sub-section (3) up to the date on which the 
surtax provisionally assessed is paid; and 

(ii} thereafter interest shall be calculated 
at the rate of twelve per cent. per annum 
on the amount by which the surtax provi- 
sionally assessed falls short of the assessed 
surtax. 


(5) In such cases and under such circum- 
stances as may be prescribed, the Income- 
tax Officer may reduce or waive the interest 
payable by the company under this section. 

(6) Where, as a result of an order under 
Section 11, or Section 12, or Section 13, or 
Section 17, or Section 18 read with Sec. 260 
or Section 262 of the Income-tax Act, the 
amount on which interest was payable under 
this' section has been reduced, the interest 
shall be reduced accordingly and the excess 
interest paid, if any, shall be refunded. 

(7) In this section and Section 9A, “ag- 
sessed surtax” means the surtax determined 
on the basis of the regular assessment with- 
out making any deduction therefrom. 


7-D. Interest payable by assessee im ‘case 


¿OË under-estimate, ete. Where, on making 


+ 


the regular assessment, the Income-tax Offi- 
cer finds that any company has under Sec- 


‘tion 7-A underestimated the advance surtax 


payable by it and thereby reduced the 


amount payable in either of the first two 


instalments, he may direct that the company 
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shall pay simple interest: at twelve per cent. 
per annum for the period during which the 
payment was deficient, on the difference be- 
tween the amount paid in each such instal- 


‘ment and the amount which should have 


been paid, having regard to the aggregate 
advance surtax actually paid during the year. 


Explanation. For the purposes of this 
section, any instalment due before the ox- 
piry of six months from the commencement 
of the previous year in respect of which it 
is to be paid shall be deemed to have be- 
come due fifteen days after the expiry of 
the said six months.” 

37. Insertion of new Section 9-A— Jn 
the Companies (Profits) Surtax Act, after 
Section 9, the following section shall be in- 
serted, namely :— 


“9.A, False estimate of or failure to pay, 
advattce surtax.— (1) If the Income-tax Offi- 
cer, in the course of any proceedings in 
connection with the regular assessment tor 
any assessment year, is satisfied that any 
agsessee — 


(a) has furnished under clause (a) of sub- 
section (5) of Section 7-A a statement of 
advance surtax payable by him which he 
knew or had reason to believe to be un- 
true, or 

(b) has without reasonable cause failed to 
furnish a statement of the advance surtax 
payable by him in accordance with the pro- 
visions of clause (a) of sub-section (5) of 
Section 7-A, 
he may direct that such assessee shall, in 
addition to the amount of surtax, if any, 
payable by him, pay by way of penalty a 
sum — 

(i) which, in the case referred to in 
clause (a), shall not be less than ten per 
cent. but shail not exceed one and a half 
times the amount by which tbe surtax 
actually paid during the financial year im- 
mediately preceding the assessment year 
under the provisions of Section 7-A falis 
short of — l 

(1) eighty-three and one-third per cent. of 
the assessed surtax, or 

(2) the amount which would have been 
payable by way of advance surtax if the 
assessee had furnished a correct and com- 
plete statement in accordance with the pro- 
visions of clause (a) of sub-section (5) of 
Section 7-A, 
whichever is less; - 

(ii) which, in the case referred to in 
clause (b), shall not be less than ten per 


‘gent, but shall not exceed one and a half 
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times of eighty-three and one-third per cent. 
of the assessed surtax. 

(2) f the Income-tax Officer, in the 
course of any proceedings in connection 
with the regular assessment for any assess- 
ment year, is satisfied that any. assessee — 

(a) has furnished under clause (b) of sub- 
section (5) or sub-section (6) or sub-sec. (7) 
or sub-section {9) of Section .7-A, an esti- 
tate of the advance surtax payable by him 
which he knew or had reason to believe to 
be untrue, or 

(b) has furnished under sub-section (8) of 
Section 7-A, an estimate of the advance sur- 
tax payable by him which he knew op had 
reason to believe to be untrue, oF l 

(c) has without reasonable cause failed 
to furnish an estimate of the advance surtax 
payable by him in accordance with the pro- 
visions of clause (b} of sub-section (5) of 
Section 7-A, or 

(d) has wifhout reasonable cause failed to 
furnish an estimate of advance surtax pay- 
able by him in accordance with the provi- 
. sions of sub-section (8) of Section 7-A, 
he may direct that such assessee shall, in 
addition to the amount of surtax, if any, 


payable by him, pay by way of Penalty a 


sum — 

(i) which, in the case referred to in 
clause (a), shall not be less than ten per 
cent. but shall not exceed one and a half 
times the amount by which the surtax actual. 
ly paid during the financial year immediately 
preceding the assessment year under the 
provisions of Section 7-A falls short of — 

(1) eighty-three and one-third per cent. 
of the assessed surtax, or 

(2) where a statement under clause (a) of 
sub-section (5) of Section 7-A was furnished 
by the assessee, the amount payable under 
such statement, ` 
whichever is less; 

(ii) which, in the case referred to in 
clause (b), shali not be less than ten per 
cent. but shall not exceed one and a half 
times fhe amount, by which the surtax 
actually paid during the financial year im- 
mediately preceding the assessment year 
under the provisions of Section 7-A falls 
short of eighty-three and one-third per cent. 
of the assessed surtax; 

Gi) which, in the case referred to in 
clause (c), shall not be less than ten per 
cent. but shall not exceed one and a half 
times of eighty-three and one-third per cent. 
of the assessed surtax; and 

(iv) which, in the case referred to in 
clause (d), shall not be less than ten per 
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cent. but shall not exceed one and a half 
times the amount of surtax payable in ac 
cordance with a statement under clause (a) 
or an estimate under clause (b) of sub-sec- 
tion (5) of Section 7-A or an estimate in lieu 
of a statement under sub-section (6) of that 


section falls short of eighty-three and one- 


third per cent. of the assessed surtax.. ` 

Explanation.—- Where the Commissioner 
has, in exercise of the powers conferred by 
the first proviso to sub-section (4) of Sec- 
tion 209-A, or the first proviso to sub-sec- 
tion (3A) of Section 212, of the Income-tax 
Act, extended the date for furnishing the 
estimate referred to in the said sub-sec. (4) 
or, as the case may be, the said sub-sec- 
tion (3A). and the date so extended falls be- 
yond the financial year immediately preced- 
ing the assessment year, then, the amount of 
surtax paid by the assessee on or before the 
date so extended shall, for the purposes of 
clause (ii) of sub-section (2) also be regard- 
ed as surtax actually paid during that finan- 
cial year. +7 

38. Amendment of Section 10.— In Sec- 
tion 10 of the Companies (Profits) Surtax 
Act, after the words and figure “under Sec- 
tion 9”, the words, figure and letter “or See 
tion 9-A” shall be inserted. 

39. Amendment of Section 11.— In Sec- 
tion 11 of the Companies (Profits). Surtax 
Act, in sub-section (1), after the words “fine 
imposed by the Income-tax Officer”, the 
words, figure and letter “or objecting to the 
interest levied by the Income-tax Offices 
under Section 7-D”, shall be inserted. 

40. Amendment of Section 12.— In Sec 
tion 12 of the Companies (Profits) Surtax 
Act, in sub-section (6), for the words “one 
hundred and twenty-five rupees”, the words 
“two hundred rupees” shall be substituted 
with effect from the 1st day of June, 1981. 


41. Amendment of Section 18.— In Seo 
tion 18 of the Companies (Profits) Surtax 
Act, for the figures and word “220 to 229”, 
the figures and word “218 to 229” shall be 
substituted. 


42. Inserfion of new Section 24-AA.— 
In the Companies (Profits) Surtax Act, after 
Section 24-A, the following section shall be 
inserted, namely :— 

‘24-AA. Power to make exemption, etc. 
in relation to participation in the business 
of prospecting for, extraction, etc, of mine 
ral oils-— (1) If the Central Government is 
satisfied that it is necessary or expedient so 
to do in the public interest, it may, by noti- 
fication in the Official Gazette, make an ex- 
emption, reduction in rate or other modifi- 
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cation in respect of surtax in.favour of any 
class of foreign companies. specified in sub- 
section (2) or in regard to the whole or any 
part of the chargeable profits of such class 


” of companies. 


my 


Explanation.— For the purposes of this 
sub-section “foreign company” shall have 
the meaning assigned to it in clause (4) of 
Section 80-B of the Income-tax Act. 

(2) The foreign companies referred to in 
eub-section (1) are the following, namely :— 

(a) foreign companies with whom the 
Central Government has entered into agres- 
ments for the association or participation of 
that Government or any person authorised 
by that Government in any business con- 
sisting of the prospecting for or extraction 
or production of mineral oils; and 

(b) foreign companies providing any ser- 
vices or facilities or supplying any ship, 
aircraft, machinery or plant (whether by 
way of sale or hire) in connection with any 
business consisting of the prospecting for 
or extraction or production of mineral oils 
carried on by that Government or any per- 
son specified by that Government in this 
behalf by notification in the Official Gazette. 

(3) Every notification issued under this 
tection shall be laid before each House of 
Parliament. 


Explanation.— For the purposes of this 
section, “mineral oil” includes ‘petroleum 
and natural gas.’ 

43. Amendment of First Schedule—— In 
the First Schedule to thé Companies (Pro- 
fits) Surtax Act, in Rule 1, the following 
Explanation shall be added at the end. 
namely :— 


“Explanation. Notwithstanding anything 
contained in any clause of this rule, the 
amount of any income or profits and gains 
which is required to be excluded from the 
total income under that clause shall be only 
the amount of such income or profits and 
gains as computed in accordance with the 
provisions of the Income-tax Act (except 
Chapter VIA thereof), and in a case where 
any deduction is required to be allowed in 
respect of any such income or profits and 
gains under the said Chapter VIA, the 
amount of such income or profits and gains 


poomputed as aforesaid as reduced by the 


amount of such deduction.” 


Interest-tax 
44. Amendment of Act 45 of 1974.—~ In 
Section 16 of the Interest-tax Act, 1974, in 
sub-section (6), for the words “one hundred 
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hundred rupees” shall be substituted with 
effect from the ist day of June, 1981. 


Hoftel-receipts tax 
45. Amendment of Act 54 of 1980.— In 
Section 19 of the Hotel-Receipts Tax Act, 
1980, in sub-section (6), for the words “one 
hundred and twenty-five rupees”, the words 
“two hundred rupees” shall be substituted 
with effect from the Ist day of June, 1981. 


CHAPTER IV- 
INDIRECT TAXES 


46. Amendment of Act 51 of 1975.— The 
Customs Tarif Act, 1975 (hereinafter refer- 
ted to as the Customs Tariff Act), shall be 
amended in the manner specified in the 
Second Schedule. 

47. Auxillary duties of customs.—. (1) In 
the case of goods mentioned in the First 
Schedule to the Customs Tariff Act, or in 
that Schedule, as amended from time to 
time, there shall be levied and collected as 
an auxiliary duty of customs an amount 
equal to twenty-five per cent. of the value 
of the goods as determined in accordance 
with the provisions of Section 14 of the 
Customs Act, 1962 (52 of 1962) (hereinafter 
referred to as the Customs Act). 

(2) Sub-section (1) shall cease to have 
effect after the 31st day of March, 1982, ex- 
cept as respects things done or omitted to 
be done before such cesser; and Section 6 
1897 (10 of 
1897) shall apply upon such cesser as if the 
said sub-section had then been repealed by 
a Central Act, 

(3) The auxiliary duties of customs refer- 
red to in sub-section (1) shall be in addition 
to any duties of customs chargeable on such 
goods under the Customs Act, or any other 
law for the time being in force. 


(4) The provisions of the Customs Act 
and the rules and regulations made there- 
under, including those relating to refunds 
and exemptions from duties, shall, as far as 
may be, apply in relation to the levy and 
collection of the auxiliary duties of customs 
leviable under this section in respect of any 
goods as they apply in relation to the levy 
and collection of the duties of customs on 
such goods under that Act or those rules 
and regulations, as the case may be, 


' 48. Amendment of Act L of 1944.— The 
Central Excises and Salt Act, 1944 (herein- 
after referred to as the Central Excises Act), 
shall be amended in the manner specified in 
the Third Schedule. 
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49. Special duties of excise. (1) In the 
case of goods chargeable with a duty of 
excise under the Central Excises Act, as 
amended from time to time, read with any 
notification for the time being in force 
issued by the Central Government in rela- 
tion to the duty so chargeable, there shall 
be levied and collected a special duty of 
excise equal to ten per cent. of the amount 
so chargeable on such goods. 

(2) Sub-section (1) shall cease to have 
effect after the 31st day of March, 1982, 
except as respects things done or omitted to 
be done before such cesser; and Section 6 
of the General Clauses Act 1897 (10 of 1897) 
shall apply upon such cesser as if the said 
sub-section had then been repealed by a Cen- 
tral Act. i 

(3) The special duties of excise referred 
to in sub-section (1) shall be in addition to 
any duties of excise chargeable on such 
goods under the Central Excises Act, or any 
other law for the time being in force, 

_ (4) The provisions of the Central Excises 
Act and the rules made thereunder, includ- 
ing those relating to refunds and exemp- 
tions from duties, shall, as far as may be, 
apply in relation to the levy and collection 
of the special duties of excise leviable under 
this section in respect of any goods as they 
apply in relation to the levy and collection 
of the duties of excise on such goods under 
that Act or those rules, as the case may be. 


56. Amendment of Act 58 of 1957. In 

the First Schedule to the Additional Duties 
of Excise (Goods of Special Importance) 
Act, 1957, in Item No. 4, under “H Manu- 
factured tobacco —”, for the entry in the 
third column against sub-item (2), the entry 
“One hundred and ten per cent. ad valorem 
plus fen rupees per thousand” shall be sub- 
stituted. . 
. 531. Amendment of Act 40 of 1978.— In 
Section 3 of the Additional Duties of Excise 
(Textiles and Textile Articles) Act, 1978, in 
sub-section (1), for the words “ten per cent.”, 
the words “fifteen per cent.” shall be substi- 
tuted. 

52. Amendment of Act 16 of 1955.— The 
Medicinal and Toilet Preparations (Excise 
Duties) Act, 1955, shall be amended in the 
manner specified in the Fourth Schedule. 

CHAPTER V 
MISCELLANEOUS 

53. Amendment of Act 38 of 1974.— In 
the Compulsory Deposit Scheme (Income-tax 
Payers) Act, 1974,— l 
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(a) in Section 3, in sub-section (1); for the 
figures, letters and words “Ist day of April, 
1982”, the figures, letters and words “ist day 
of April, 1984” shall be substituted; 

(b) in Section 4, in sub-section (1), in‘ 
clause (iii), for the figures, letters and words . 
“Ist day of April, 1982”, the figures, letters 
and words “Ist day of April, 1984” . shall 
be substituted; 

(c) in Section 8, with effect from the Ist 
day of June, 1981 — 

- @ after sub-section (1), the following sub- 
section shall be inserted, namely :— 

“(1A) Notwithstanding anything contained 
in sub-section (1),— 

(a) the amount of compulsory deposit 
made by or -recovered from an individual; 
OF 

(b) the amount of compulsory deposit 
made by or recovered from any person who 
is assessable under the Income-tax Act in 
respect of the total income of an individual, 
on behalf of such individual, 
shall, to the extent it has remained unpaid, 
be repayable, together with interest there- 
on,;— 

(i) where such individual has attained the 
age of seventy years before the Ist day of 
April, 1981, on the 1st day of June, 1981; 
and 


Gi) in “a other case, on the Ist day of 
the financial year immediately succeeding the 
financial year in which such individual at- 
tained seventy years of age”; 


(if) in sub-section (2), after the words, 
brackets and figure “onder sub-section (1)”, 
the words, brackets, figure. and letter “or 
sub-section (1A)”, shall be inserted. 


THE FIRST SCHEDULE 
(See Section 2) 


PART I 


INCOME-TAK AND SURCHARGE ON 
INCOME-TAX 


Paragraph A 
Sub-Paragraph I 


In the case of every individual or Hindu 
undivided family or unregistered firm of 
other association of persons or body of in- 
dividuals, whether incorporated or not, Ta 
every artificial juridical person referred to 
in sub-clause (vii) of clause (31) of Sec. 2 
of the Income-tax Act, not being a case to 
which sub-paragraph I of this .Paragraph 
thee other Paragraph of this .Part ap- 
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To O Rate of income-tax 


(1) where the total income. does not ex-_ 
ceed Rs. 8,000 


(2) where the total income exceeds 
Rs. 8,000 but does not exceed Rs. 15,000 
(3) where the total income ` exceeds 
Rs. 15,000 but does not exceed Rs: 20,000 


(4) where the total 
Rs. 20,000 but does not 


income exceeds 
exceed Rs. 25,000 


(5) where the total 
Rs. 25,000 but does not 


income exceeds 
exceed Rs. 30,000 


(6) where the total 
Rs. 30,000 but does not 


income exceeds 
exceed Rs, 50,000 


(7) where the total ‘income exceeds 
Rs. 50,000 but does not exceed Rs. 70,000 


(8) where the total income exceeds 
Rs. 70,000 but does not exceed Rs. 1,00,000 


(9) where’ the total income exceeds 
Rs. 1,00,000 


Provided that for the purposes of this sub- 
paragraph,— 

(i) no income-tax shall be payable on a 
total income not exceeding Rs. 12,000; 

(ii) where the total income exceeds Rupees 

. 12,000 but does not exceed Rs. 16,250, the 

income-tax payable thereon shall not exceed 
thirty per cent. of the amount by which the 
tetal income exceeds Rs. 12,000. 


Sorcharge on income-fax 


Fhe amount of income-tax computed in 
accordance with the preceding provisions of 


Rates of income-fax 


D where the total income does not 
exceed Rs. 8,000 

(2) where the total income exceeds — 
Rs. 8,000 but does not exceed Rs. 15,000 - 

(3) where the total income exceeds 
Rs. 15,000 but does not _ exceed 
Rs. 20,000 _ 

(4) where the total income exceeds 
Rs. 20,000 but does not exceed Rs. 25,000 


‘ (5) where the total income exceeds 
Rs. 25,000 but does not exceed Rs. 30,000 


(6) where the total ` income: exceeds ` 
Bs, 30,000 ‘but does not exceed Rs. 50,000 


ug) 1961 Acts/10 VIH 


E ys s: 


Nil; 

15 per cent. of the amount by which the 

total income exceeds Rs. 8,000; 

. 1,050 plus 18 per cent. of the amount 
which . the total income exceeds 

:. 15,000; 

. 1,950 plus 25 per cent. of the amount 
which the total income exceeds 

. 20,000; 

. 3,200 plus 30 per cent. of the amount 

‘which the total income exceeds 

. 25,000; 

. 4,700 plus 40 per cent, of the amount 
which the total income exceeds 

. 30,000; 

. 12,700 plus 50 per cent. of the amount 
which the total income exceeds 

. 50,000; 

. 22,700 plus 55 per cent. of the amount 
which the total income exceeds 

. 70,000; 

. 39,200 plus 60 per cent. of the amount 

by which the total income exceeds 

Rs. 1,00,000: - 


this sub-paragraph shall be increased by a 
surcharge for purposes of the Union cal- 
culated at the rate of ten per cent. of such 
income-tax. 


Sub-paragraph II 


In the. case of every Hindu undivided 
family which at any time during the previous 
year has at least one member whose total 
income of the previous year relevant to the 


assessment year commencing on the Ist day 
of April, 1981 exceeds Rs. 12,000,— 


Nil; 

22 per cent, of the amount by which the 
total income exceeds Rs. 8,000; 

Rs. 1,540 plus 27 per cent. of the 
amount by which the total income ex- 
_ceeds Rs. 15,000; 

Rs. 2,890 plus 35 per cent. of the 
‘amount by which the total income ex- 
ceeds Rs. 20,000; +a 

Rs. 4,640 plus 40 per cent, of the amount 
by which the total income exceeds 
Rs. 25,000; 

Rs, 6,640 plus 50 per cent. of the 
amount by which the total income ex- 
‘ceeds Rs. 30,000; 


kes 
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(7) where the total income exceeds 
Rs. 50,000 


Provided that for the purposes of this sub- 


paragraph,— 


(i) no ere shall be. payable on a 


total income not exceeding Rs. 12,000; 

(ii) where the total income exceeds Rupees 
12,000 but does- not exceed Rs. 17,610, the 
income-tax payable thereon shall not exceed. 
forty per cent. of the amount by which the 
total income exceeds Rs. 12,000. 
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Rs. 16,640 plus 60 per cent. of the 
amount by which the total income ex- 
ceeds Rs. 50,000; 


. . Surcharge on EPEN | 


Fhe amount of income-tax computed in 
accordance with the preceding: provisions of 
this sub-paragraph shall be increased by a 
surcharge for purposes of the Union cal- 
culated at the rate of ten per cent. of such 
income-tax. 


Paragraph B 
. In the case of every co-operative society,— 
Rates of income-fax 


(1) where the total income does not 
exceed Rs. 10,000 

(2) where the total income exceeds 
Rs. 10,000 but does not exceed Rs, 20,000 


(3) where the total income exceeds 
Rs. 20,000 
Sorcharge on income-tax 


The amount of income-tax computed in 
accordance with the preceding provisions of 


15 per cent. of the total income; 


Rs. 1,500 plus 25 per cent. of the 
amount by which the total income ex- 
ceeds Rs. 10,000; l 
Rs. 4,000 plus 40 per cent. of the amount — 
by which the total income exceeds 
Rs. 20,000. 


this paragraph shall be increased by a 
surcharge for purposes of the Union calculat- 
ed at een ere oe such if- 
come-tax, 


Paragraph C 
r . Sub-paragraph 1 
In the case of every registered firm, not being a case to which sub-paragraph H el 


this paragraph applies,— 


Rates of income-tax 


(1) where the total income does not 
exceed Rs. 10,000 

(2) where the total income exceeds 
Rs. 10,000 but does not exceed Rs. 25,000 

(3) where the total income exceeds 
Rs. 25,000 but does not exceed Rs. 50,000 . 


(4) where the total income exceeds 
Rs. 50,000 but does not exceed Rupees . 
1,00,000 

(5) where the total income exceeds 
Rs. 1,00,000 


‘Surcharge on income-tax — 

The amount of income-tax computed in 
accordance with the preceding provisions of 
this sub-paragraph shall be increased by a 
surcharge for purposes of the Union cal- 
culated at the rate of ten per cent. of such 
income-tax. 


Nil; 

5 per cent. of the amount by which the 
total income exceeds Rs. 10,000; 

Rs, 750 plus 7 per cent. of the amount 
by which the total income exceeds 
Rs. 25,000;. | 

Rs. 2,500 plus 15 per cent. of the amount 
by which the total income exceeds 
Rs. 50,000; p ER 
Rs. 10,000 plus 24. per cent. of the 
amount. by which the total income et- 
ceeds Rs. 1,00,000. 


Sub-paragraph If 


In the case of every registered firm whens 
total income includes income derived from 
a profession carried on by it and the income 
so included is not less than fifty-one per cent. 
of such total income-— 
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(1) where the ‘total income does not 
exceed Rs. 10,000 ; 
~ (2) where the total income exceeds © 
Rs. 10,000 but does not exceed Rs. 25,000 -` 
(3) where the total income exceeds 
Rs. 25,000 but does ` not- ' exceed 
Rs. 50,000 - so 
(4) Where the total income exceeds 
Rs. 50,000 but does not exceed Rupees 
1,00,000 
(5) where the total income exceeds 
Rs. 1,00,000 


Surcharge on income-tax 

The amount of income-tax computed itt 
accordance with the preceding provisions of 
this sub-paragraph shall be increased by a 
surcharge for purposes of the Union cal- 
culated at the rate of ten per cent. of such 
income-tax. 

Explanation. For the purposes of this 
paragraph, “registered firm” includes an un- 
registered firm assessed as a registered firm 


under Clause (b) of Section 183 of the In-. 


come-tax Act, 


NL 


„e Y 


4 per cent. a Gier amoust: by quiche 

total income exceeds Rs. 10,000; 

Rs. 600 plus 7 per cent. of the amount 

by which the total - - income exceeds 

-Rs.. 25,000; 

Rs. 2,350 pius 13 pes cent. of the 

amount by which the total income ex- 

ceeds Rs. 50,000; 

Rs. 8,850 plug 22 per cent of the amount 

= which the -total income exceeds 
Rs. 1,00,000. 


Paragraph D 
In the case of every lécal authority, ~= 
- Rate of income-tax 
On the whole of the total . 
income . 50 -per cent. 
= on income-tax 
The amount of income-tax computed at 
the rate hereinbefore specified shall be in- 
creased by a surcharge for purposes of the 
Union calculated at the rate of ten pee cent. 
of such income-tax. 


Paragraph E 
in the case of a company,- 
‘Rates of income-tax _ 


I. In the case of a domestic company,— | 
(1) where the company is a company in which the public are substantially interest- 


EEEE E E AE A 
not exceed Rs. 1,00,000 

(ii) in a case -where the total income 
exceeds Rs. 1,00,000 o 


45 per. cent. of the total — 
55 per cent, of the total. income; 


(2) where the company is not a company in which the public are substantially intes- 


(i) in the case of an industrial company,—« 


(a) where the total income does not 
exceed Rs, 2,00,000 


(b) where the total income exceeds 
Rs. 2,00,000 


(ii) in any other case 
Provided that-—~ 


(i) the income-tax payable by a domiui 


company, being a company in which the 
public are- substantially interested,- the total 
income of which exceeds Rs. 1,00,000, shall 
not exceed the aggregate of—— . 

(a) the income-tax which would have beeni 
payable by.the company if its total income 
had been Rs. 1,00,000 (the income of Rupees 


w 


55 per cent. of the total income; 
60 per cent. of- the total income; $ 
65 per cent. ;of the. total income: 


1,00,000 for this purpose being computed as 
if such income ‘included income from ‘various 
sources in the same Rages as the total 
income of the company); and 

(b} eighty per cent,’ of the amount by 
Which its total. eae exceeds Rs. “1,00, 000; 


(i) the income-tax payable-by: a domestic 
company, not being a company in which the 
public are substantially interested,.. which - is. 
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an industrial company and the total income 
of which exceeds Rs. 2,00,000, shall not ex- 
ceed the aggregate of— - 

(a) the income-tax which would have -been 


payable by the company if its total income 


_ had been Rs. 2,00,000 (the income of -Rupees 
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2,00,000 for this purpose being computed as 
if such income included income from various 
sources in the same proportion as the total 
income of the company); and 

` (b) eighty per cent. of the amount by 
which its total income exceeds Rs. 2,00,000, 


I. In the case of a company other than a domestic company; 
(i) on so much of the total income <as consists of— 


(a) royalties: received from an Indian 
concern in pursuance of an agreement 
made by it with the Indian concern aftes 
the 3ist day of March, 1961 -but before 
the Ist day of April, 1976, of 

(b) fees for rendering technical services 
received from an Indian concern in 
pursuance of an agreement made by it 
with the Indian concern after the 29th 
day of February, 1964 but before the 
Ist day of April, 1976, 
and where such agreement has, in either - 
case, been approved by the Central Goy- 
ernment 

(ii) on the balance, if any, of the total 
income . 


Sorcharge on income-tax 


$0 per cent; 


‘FO per cent, 


‘this Paragraph shall be increased by a SUF- 


The amount of income-tax computed incharge calculated at the rate of seven and a 
accordance with the preceding provisione ofhalf per cent. of such income-tax, 


PARF II 


Rates for deduction of tax at source in 


In 


cases in which under the provisions of Sections 193, 194, 194-A, 1%-B, 


every 
194-BB, 194-D and 195 of the Income-taxAct, tax is to be deducted at the rates im 
force, deduction shall be made from the income subject to deduction at the following 


Yates :—— 











1. In the case of a person other 
than a company— 


(a) where the person is resident in 
India— l 


(i) on income by way of interest. 
other than “Interest on securities” 

(i) on income by way of win- 
nings from lotteries and crossword 
uzzles 


p 
(Gii) on income by way of winnings 
from horse races 
(iv) on income of 


Income-tax 
Rate of Rate of 
income-tax surcharge 
10 per cent. a Ni; 
30 per cent, 3 per cents 
20 per cent, 8 per cent; 
10 per ceni, | Nik» 
ee oe ye 
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(A) any security, other than a tax- 


free security, of the Central or a 
State Government; 

(B) any debentures or other se- 
curities for money issued by or on 
behalf of any local authority or a 
corporation established by a Cen- 
tral, State or Provincial Act; 

(C) any debentures issued by a 
company where such debentures are 
listed in a recognised stock exchange 
in India in accordance with the Se- 
curities Contracts (Regulation) Act, 
1956 (42 of 1956) and any rules made. 

«thereunder. 
(vi) on any other income (exclud- 
- ing interest payable on a tax-free 
security) 

(b) where the person is not re- 
sident in India— 

(i) on the whole income (exclud- 


ing interest payable on a tax-free - 


security) 


(ii) on income by way of interest 
payable on tax free security 
2. In the case of a company— 

(a) where the company is a 
‘domestic company— 

(i) on income by way of interest 
Other than “Interest on securities” 

(ii) on any other income (exclud- 
ing interest payable on a tax-free 
security) 

(b) where the company is not a, 
domestic company-—— 

(i) on income by way of dividends 
payable by any domestic company 

(ii) on income by way of royalty: 
payable by an Indian concern in 
pursuance of an agreement made by 
it with the Indian concern after the 
jist day of March, 1976, where such 
royalty is in consideration. for the 
transfer of all or any rights (includ- 


ing the granting of a licence) in re- 


spect of copyright in any book on a 


subject referred: to in the proviso to: 
sub-section (1-A) of Section 115-A 
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Income-tax 
Rate of 7 Rate of 
income-tax surcharge 
20 per cent. 2 per cent.; 


income-tax at 30 per cent. and surcharge 


-at 3 per cent. of the amount of the in- 


come, 

OF 
income-tax and surcharge on income-tax 
in respect of the income at the rates 
prescribed in sub-paragraph I of Para- 
graph A of Part IM of this Schedule, if 
such income had been the total income, 
whichever is highes; 


15 per cent. 1.5 per cent: 
20 per cent, 0.5 per cent; 
21.5 per cent. 0.5 per cent; 
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Income-tax 
Rate of Rate of 
income-tax surcharge ` 


of the Income-tax Act, to the Indian 
concern 

(ii) on income by way of royalty 
{not being royalty of the nature re- 
ferred to in sub-item (b) (ii] pay- 
able by an Indian concern in pur- 
suance of an agreement made by it 
with the Indian concern and which 
has been approved ‘by the Central 
Government,— l 

(A) where the agreement is made 
after the 3łst day of March, 1961 
but before the Ist day of April, 1976 

(B) where the agreement is made 
after the 31st day of March, 1976— 

(1) on so much of the amount of 
such income as consists of lump sum 
consideration for the transfer outside 
India of, or the imparting of in- 
formation outside India in respect 
of, any data, documentation, draw- 
ing or specification relating to any 
patent, invention, model, design, se- 
cret formula or process, or trade 
mark or similar property 

(2) on the balance, if any, of such 
income~ 

(iv) on income by way of fees for 
technical services payable by an 
Indian concern in pursuance of an 
apreement made by it with the 
the Indian concern and which has 
been approved by the Central Gov- 
eroment— 

(A) where the agreement is.made 
after the 29th day of February, 1964 
but before the ist day of April, 1976 

(B) where. the agreement is made 
after the 31st day of March, 1976 

(v) on income by way of interest 
payable on a tax-free security 

(vi} on any other income 


1.25 per cent; 


40 per cent, 


Fd 


50 per cent. — 4.25 per cent; 


40 per cent. © Nil; 


44 per cent. 1.1 per cent; 


70 per cent, 1.75 per cent. 


PART IH 


Rates for calculating or charging income-tax 
in certain cases, deducting income-tax 
from income chargeable under fhe head 
“Salaries” or any payment referred to in 
sub-section (9) of Section 80-E and 
computing “advance tax”. 


In cases in which income-tax has to be 
calculated under the first proviso to sub-sec- 
tion (5) of Section 132 of the Income-tax Act 
or charged under sub-section (4) of Sec. 172 


or sub-section. (2) of Section 174 on Sec. 175 
or sub-section (2): of Section 176 of the said 
Act or deducted under Section 192 of the 
said Act from income chargeable under the 
head “Salaries” or deducted under sub-sec 
tion (9) of Section 80-E of the said Act from 
any payment referred to in the said sub-sec- 
tion (9) or in which the “advance tax” pay- 
able under. Chapter XVII-C of the said Act 
has to be computed, at the'rate or rates in 
force, such income-tax or, as the case may 
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be, “advance tax” (not ‘being “advance tax” tax Act at the tates as specified in that Chap- 

in respect of any income chargeable to tax ter or section), shall be so calculated, charged, 

under Chapter XII or Section 164 or-Sec- deducted or computed at the following rate 
etion 164-A or Section 167-A of the Income- or.rates :— i 


Paragraph A 
Sub-paragraph I l 
In the case of every individual or Hindu every artificial juridical person referred to 


undivided family or unregistered firm on in sub-clause (vii) of Clause (31) of Sec. 2 


oe SS es i of the Income-tax Act, not being a case to 
other association of persons or body of in- which sub-paragraph I of this Paragraph or 


Rates of tncome-tax 


(1) where the total income does not- 


exceed Rs. 15,000 l 
(2) where the total income exceeds 


Rs. 15,000 but does not exceed Rs. 25,000 - 


(3) where the total income exceeds 
1 Rs. 25,000 but does not exceed Rs. 30,000 


(4) where the total income exceeds 
Rs. 30,000 but does not exceed Rs. 50,000 


(5) where fhe total income exceeds 
Rs. 50,000 but does not exceed Rs. 70,000 


(6) where the total income exceeds 
Rs. 70,000 but does not exceed Rupees 
1,00,000 


(7) where the total income R 


Rs. 1,00,000 


Nil; 


30 per cent. of the amount by which the 
total income exceeds Rs. 15,000; 

Rs. 3,000 plus 34 per cent, of the - 
amount by which the total income ex- 
ceeds Rs. 25,000; 

Rs, 4,700 plus 40 per cent. of the amount 
by which the total income exceeds 
Rs. 30,000; 

Rs. 12,700 plus 50 per cent. of the. 
amount by which the total income ex- 
ceeds Rs. 50,000; 

Rs. 22,700 plus 55 per cent. of the 
amount by which the total income ex- 
ceeds Rs. 70,000; 

Rs. 39,200 plus 60 per cent. of the 
amount by which the total income ex- 
-ceeds Rs. 1,00,000. 


. Surcharge on income-tax 


The amount of income-tax computed in surcharge for purposes: of the Union calcu- 


accordance with the preceding provisions of ated at the rate of ten per cent. of ‘such 


this sub-paragraph shall be increased by a income-tax. 
z Sub-paragraph I 


In the case of every Hindu undivided 


income of the previous year relevant to the 
family which at any time during the previous assessment year commencing on the Ist day 
year has at least one member whose total 


of April, 1982 exceeds Rs. 15,000,— 


Rates of income-tax 


(1) where the total income does not 
exceed Rs. 8,000 

(2) where the total income exceeds 
Rs. 8,000 but does not exceed Rs. 15,000 

(3) where the total income exceeds 
Rs. 15,000 but does not exceed Rs. 20,000 


(4) where the total income exceeds 
; Rs. 20,000 but does not exceed Rs. 25,000 


| (5) where the total income exceeds 
Rs. 25,000 but does not exceed Rs. 30,000 


(6) where the total income exceeds 
Rs. 30,000 but does not exceed Rs. 50,000 


Nil; 


22 per cent. of the amount by which the 
total income exceeds Rs. 8,000; 

Rs, 1,540 plus 27 per cent. of the amount 
by which the total income exceeds 
Rs. 15,000; 

Rs. 2,890 plus 35 per cent. of the amount 
by which the total income exceeds 
Rs. 20,000; 

Rs. 4,640 plus 40 per cent. of the amount 
by which the total income exceeds 
Rs. 25,000; 

Rs. 6,640 plus 50 per cent. of the amount 
by which the total income exceeds 
Rs. 30,000; 


T maana o ee nn nt i RR A 
` 


152 [Act 16] The Finance Act, 1981 ALR 


(7) where the total income exceods Rs. 16,640 plus 60 per cent. of the 
Rs. 50,000 amount by which the total income X= 
ceeds Rs. 50,000: 


Provided that for the purposes of this sub-paragraph, — 

(i) no income-tax shall be payable on a total income not exceeding Rs. 12,000; . 

(ii) where the total income exceeds Rupees 12,000 but does not exceed Rs. 17, 610, the . 
income-tax payable thereon shall not exceed forty per cent. of the amount by which the 
total income exceeds Rs. 12,000. 


Surcharge on income-tax 
The amount of income-tax computed in surcharge for purposes of the Union cal- 
accordance with the preceding provisions of culated at the rate of ten per cent. of such 
this sub-paragraph shall be increased by a income-tax. 


Paragraph B 
‘In the case of every co-operative society,— 
Rates of income-tex 


(1) sis the total income does not 15 per cent. of the total income; 
exceed Rs. 10,000 j 
(2) where the total income exceeds Rs. 1,500 plus 25 per cent. of the amount 
‘Rs. 10,000 but does not exceed Rs. 20,000 by which the total income exceeds 
Rs. 10,000; 
(3) where the total income exceeds Rs. 4,000 plus 40 per cent. of the amount 
Rs. 20,000 by which the total income” exceeds 
Rs. 20,000." 


Surcharge on income-tax 

The amount of income-tax computed in charge for purposes of the Union calculated 
accordance with the preceding provisions of at the rate of ten | Bet cent. of such income- 
Se ree ae ee eg ee ee 

| -Paragraph C 
Sub-paragraph E 

In the case of every registered fitm, not Veins a case to which sub-paragraph I of 

this penne applies,— l 
Rates of income-tax 


(1) where the total income does not Nil; 
exceed Rs. 10,000 - i - . 
(2) where the total income exceeds 5 per cent. of the amount by which the 
Rs. 10,000 but does not exceed Rs, 25,000 __ total income exceeds Rs. 10,000; l 
(3) where the total income exceeds Rs. 750 plus 7 per cent of the amount 
Rs. 25,000 but does not exceed Rs. 50,000 by m. the total income exceeds 
Rs. 25, ~ 
(4) where the total income exceeds - Rs. 2,500 plus 15 per cent. of the amount 
Rs. 50,000 but does not exceed Rupees = by which the total income exceeds 
1,00,000 Rs. 50,000; 
_ (5) where the total income exceeds Rs. 10,000 plus 24 per cent. of- the 
Rs. 1,00,000 ž . l _ amount by which the total income’ ex- 


ceeds Rs. 1,00,000. 


Surcharge on income-tax 


The amount of income-tax computed in ac-surcharge for purposes of the Union cal- 
cordance with the preceding provisions ofculated at the rate of ten per cent. of such 
this sub-paragraph shall be increased by aincome-tax. 


Sub-Paragraph II 


- In the case of every ‘Tegistered firm whose total income includes income derived from 
a profession carried on by it and the income 80 included is not ‘less than fifty-one per aes E 


of such total income,— 
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Rates of income-tax — 


(1) where the total income does not ' Nil; 

exceed Rs. 10,000 
« @ where the total income exceeds 4 per cent. of the amount by which the 
“ Rs. 10,000 but does not exceed Rs. 25,000 `- total income exceeds Rs, 10,000; - 

(3) where the total income ‘exceeds Rs. 600 plus 7 per cent. of the amount 

Rs. 25,000 but does not exceed Rs. 50,000 by which the total income exceeds 
= — ~ Rs. 25,000; 

(4) where the total income exceeds ~ Rs. 2,350 plus 13 per cent. of the amount 
Rs. 50,000 but does not exceed Rupees l by which the total income exceeds 
1,00,000 Rs. 50,000; i 

(5) where the total income exceeds Rs. 8,850 plus 22 per cent. of the amount 
Rs. 1,00,000 by which the total income exceeds 

Rs. 1,00,000. 


Surcharge on income-tax 
The amount of income-tax computed in accordance with the preceding provisions of 
this sub-paragraph shall be increased by a surcharge for purposes of the Union cal- 
; culated at the rate of ten per cent. of such income-tax. . 
Explanation.— For the purposes of this Paragraph, “registered firm” includes an un- 
registered firm assessed as a beemstored firm under Clause (b) of Section 183 of the In- 
come-tax Act. 
Paragraph D 
In the case of every local authority,— ' 
. Rate of ee 
On the whole of the total income 50 per cent. 
Surcharge on | income-tax_ 


The amount of income-tax computed at the rate hereinbefore specified shall be in- 


creased by a surcharge for purposes of the Union calculated at the rate of ten per cent. 
of such income-tax. 


Paragraph E 
In the case of a company, — 
Rates oe ci 


L In the case of a domestic company,— 


; (1) where the company is a com- 
pany in which the public are sub- 
stantially interested, — 


(i) in a case where the total in- 45 per cent. of the total income; 
come does not exceed Rs. 1,00,000 | | | 
(ii) in a case where the total in- l 55 per cent. of the total income; 


come exceeds Rs. 1,00,000 
(2) where the company is not a 
company in which the public are 
substantially interested,— 
G) in the case of an eis 
company,— 
(a) where the ‘total income does 55 per cent. of the total income; 
not exceed Rs. 2,00,000 , l : 
í (b) where. the total income exceeds 60 per cent. of the total, income; 
Rs. 2,00,000 - 
Gi ia. any: oes ease 65 hee Gent. of ibe toat incon; 
Provided that— 7 
(i) the income-tax payable by a domete company, being a company in which the 


public are, substantially, interested, tho total income of which exceeds Rs. ee 
not exceed the aggregate of — 
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(a) the income-tax which would have been 
payable by the company if its total income 
had been Rs. 1,00,000 (the income of Rupees 
1,00,000 for this purpose being computed as 
if such income included income from various 
sources in the same proportion as the total 
income of the company); and . . 

(b) eighty per cent. of the amount by 
which its total income exceeds Rs. 1,00,000; 

(ii) the income-tax payable by a domestic 
company, not being a company in which the 
public are substantially interested, which is 
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an industrial company and the total income 
of which exceeds Rs. 2,00,000, shall not ex- 
ceed the aggregate of— . 

(a) the income-tax which would have been 
payable by the company if its total income 
had been Rs, 2,00,000 (the income of Rupees 
2,00,000 for this purpose being computed as 
if such income included income from various 
sources in the same proportion as the total 
income of the company); and 

(b) eighty per cent. of the amount by 
which its total income exceeds Rs. 2,00,000. 


Ti. In. the case of a company other than a domestic company,— 


(i) on so much of the 
total income as consists 
of— s 

(a) royalties received ` 
from an Indian concern 
in pursuance of an agree- 
ment made by it with the 
Indian . concern after the 
3ist day of March, 1961 
but before the Ist day of 
April, 1976, or 

(b} fees for rendering 
technical services received 
from an Indian concern 
in pursuance of an agree- 
ment made by it with the 
Indian concern after the 
29th day of Feb., 1964 
but before the Ist day of 
April, 1976, 
and where such agreement 
has, in either case, been 
approved by the Central 
Government 

Gi) on the balance, if 
any, of the total income 


30 per cent; 


70 per cent, 


Surcharge on income-tax 


The amount of income-tax computed in accordance with the preceding provisions of 
this Paragraph shall be increased by a surcharge calculated at the rate of two and a 


half per cent. of such income-tax. 


PART IV 
` f See: Section 2 (7) (e)] 

RULES FOR COMPUTATION OF NEF 

AGRICULTURAL INCOME 
Rule L— Agricultural income of the 
nature referred to in sub-clause (a) of Cl. (1) 
of S. 2 of the Income-tax Act shall be com- 
puted as if it were income chargeable to in- 
come-tax under that Act under the head “In- 
come from other sources” and the provi- 
sions of Sections 57 to 59 of that Act shall, 

so far as may be, apply accordingly : 
Provided. that sub-section (2) of Sec. 58 
shall apply subject to the modification fhat 


the reference to Section 40-A. therein shall 
be construed as not including a reference to 
sub-sections (3) and (4) of Section 40-A. 


Role 2.— Agricultural income of the 
nature referred to in sub-clause (b) or sub- 
clause (c) of Clanse (1) of Section 2 of the 
Income-tax Act [other than income ` derived 
from any building required as a dwelling, 
house by the receiver of the rent or revenue 
or the cultivator or the receiver of rent-in- 
kind referred to in the said sub-clause (c)] 
shall be computed as if it were income 
chargeable to income-tax under ‘that Act 
under the head “Profits and gains of busi- 


1981 - 


ness or profession” and the provisions .of 
sections 30, 31, 32, 34, 36, 37, 38, 40, 40-A 
{other than sub-sections (3) and (4) thereof], 
Al, 43 and 43-A.of the Income-tax Act shall, 
go far as may be, apply accordingly. 


Rule 3— Agricultural income of. the. 


nature referred to in sub-clause (c) of Cl. (1) 
of Section 2 of the Income-tax Act, being 
income derived from any building required 
as a dwelling house by the receiver of the 
rent or revenue or the cultivator or the re- 
ceiver of rent-in-kind referred to in the said 
sub-clause (c) shall be computed as if it were 
income chargeable to income-tax under that 
Act under the head “Income from house 
property” and the provisions of Sections 23 
to 27 of that Act shall, so far as may be, 
_ apply accordingly : l 


Provided that sub-section. (2) of the said 
Section 23 shall apply subject. to the modifica- 
tions that the references to “total. income” 
therein shall be construed as references to 
net agricultural income and that the words, 
figures and letters “and before making any 
deduction undes Chapter VI-A” shall be 
omitted. 

Rule 4.— Notwithstanding anything con- 
tained in any other provisions of these rules, 
in a case where’ the. assessee derives income 
from sale of tea grown and manufactured by 
him in India, such income shall be computed 
in accordance with Rule 8 of the Income-tax 
Rules, 1962, and sixty per cent. of such in- 
come shall be regarded as- the agricultural 
income of the assesses, - 


Rule 5.— Where the assessee is a partner 
_of a registered firm or an unregistered firm 
assessed ag a registered firm under Clause (b) 
of Section 183°of the Income-tax Act, whith 
in the previous year has any agricultural in- 
come, or is a partner of an unregistered firm 
which has not been assessed as a registered 
firm under Clause (b) of the said Section 183 
and which in the- previous year has either 
no income chargeable to tax under the In- 
come-tax Act of hag total income not exceed- 
ing the maximùm amount not chargeable to 


tax in the case of an unregistered firm but’ 


has any agricultural’ income, then, the agri- 


cultural income or -loss of the firm shall be- 


computed in accordance with these rules and 
{his share in . the. agricultural. income or loss 
of the firm shali -be computed in the. manner 
laid down in sub-section (1), sub-section (2) 
and sub-section :(3) of Section 67 of the. In- 
come-tax Act and the share so. computed 
shall be regarded 4s-the: eo income 
or loss of the assessee. 
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' Rule 6.— Where the assessee is a- member 
of an association of persons. ora body of indi- 
viduals (other than.a Hindu undivided family, 
a company or a firm) which: in the previous 
year has either no income chargeable to tax 
under the Income-tax Act or has total income 
not exceeding the maximum ~- amount. not 
chargeable to tax.in the case of an association 
of persons or a body of individuals (other 
than a Hindu undivided family, -a company 
or a firm) but has any agricultural. income, 


‘then, the agricultural income or loss of the 


association or body shall be computed in ac- 
cordance with these rules and the share of 
the assessee in the agricultural income or 
lass so computed shall be regarded as the 


‘agricultural income or loss of the assessee. 


Role 7.— Where the result of the com- 


. putation for the previous year in respect of 


any source of agricultural income is a loss, 
such loss shall be set off against the income 
of the assessee, if any, for that previous year 
from any other source of agricultural in- 
come: ~ 2 

Provided that where fhe assessee is a part- 
ner of an unregistered firm which has not 
been assessed as a registered firm - under 
Clause. (b) of Section 183 of the Income-tax 
Act or is a member of an association of per- 
sons or a body of individuals and the share 
of the assessee in the agricultural income of 
the firm, association or body, as the -case 
may be, is a loss, such loss shall not be set 
off against any income of the assessee from 
any other source of agricultural income. 


Rule 8.— Any sum payable by the asses- 
see on account. of any tax levied by the 
State Government on the agricultural income 
shall be deducted in computing the ban 
tural income. 


“Rule 9— (1) Where the assessee has, in 
the previous year. relevant to . the. assessment 
year commencing on the Ist day of: April, 
1981, any agricultural income and the net 
result of the computation of the agricultural: 
income of the assessee for any one or more 
of the: previous years relevant to the assess- 
ment. years commencing on the Ist day of 
April, 1974 or the Ist day of April, 1975 or 
the Ist day of April, 1976 or the Ist day -of 
April, 1977 .or the Ist day of April, 1978 or 
the Ist day of April, 1979 or-the Ist day of 
April, 1980, is a loss, then, for the purposes 


of. sub-section -(2) of Section 2 of. this Act, — 


` G) the -Toss so-‘computed for the previous 
year relevant to: the assessment year com- 
mencing on the: Ist. day of April, 1974, to 
the ‘extent, if -any, such loss has not been‘ set 


‘off--against. the-agricultural income for the 
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previous year relevant to the assesament year 
commencing on-the Ist day of April, 1975 
or the Ist day of April, 1976 or the Ist day 
of April, 1977 or the ist day of April, 1978 
or the Ist day of April, 1979 or the ist day 
of April, 1980, 

(ii) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the ist day of April, 1975, to 
the extent, if any, such loss has not been set 
off against the agricultural income for the 
previous year relevant to the assessment year 
commencing on the Ist day of April, 1976 
or the ist day of April, 1977 or the ist day 
of April, 1978 or the ist day of April, 1979 
or the ist day of April, 1980, 

(iii) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the Ist day of April, 1976, to 
the extent, if any, such loss has not been 
set off against the agricultural income for 
the previous year relevant to the. assessment 
year commencing on the ist day of April, 
1977 or the ist day of April, 1978 or the 
Ist day of April, 1979 or. the Ist day of 
April, 1980, 

(iv) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the ist day of April, 1977, to 
the extent, if any, such loss has not been 
set off against the agricultural income fot 
the previous year relevant to the assessment 
year commencing on the Ist day of April, 
1978 or the Ist day of April, 1979 or the 
Ist day of April, 1980, 

(vy) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the ist day of April, 
the extent, if any, such loss hag not been 
set off against the agricultural income for 
the previous year relevant to the assessment 
year commencing on the ist day of April, 
1979 or the ist day of April, 1980, 

(vi) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the ist day of April, 1979, to 
the extent, if any, such loss has not been 
set off against the agricultural income for 
the previous year relevant to the assessment 
year commencing on the ist day of April, 
1980, and 

(vii) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the Ist day of April, 1980, 
shall be set off against the agricultural in- 
come of the assessee for the previous year 
relevant to the assessment year commencing 
on the Ist day of April, 1981. 

(2) Where the assessee has, in the previous 
year relevant to the assessment yeas com- 


The Finance Act, 1981 


1978, to. 


A.I. R. 


mencing on the -ist day of April, 1982, or, 
if by virtue of any provision of the Income- 
tax Act, income-tax is. to. be. charged in re- 
spect of the income of a period other . than 
that previous year, in such other period, any 
agricultural income and the net result of 
the computation of the agricultural income 
of the assessee for any one or more of the 
previous years relevant to the assessment 
years commencing on the Ist day of April, 
1974 or the Ist day of April, 1975 or the 
Ist day of April, 1976 or the Ist day -of 
April, 1977 or the Ist day of April, 1978 os 
the ist day of April, 1979 or the ist day of 
April, 1980 or the Ist day of April, 1981, is 


a loss, then, for the purposes of sub-sec. (6) 


of Section 2 of this Act— 


(i) the loss so computed for the previous 
year relevant to the assessment year com- , 
mencing on the ist day of April, 1974, to’ 
the extent, if any, such loss has not been set 
off against the agricultural income for the 
previous year relevant to the assessment year 
commencing on the Ist day of April, 1975 
or the 1st day of April, 1976 or the ist day 
of April, 1977 or the Ist day of April, 1978 
or the Ist day of April, 1979 or the ist day 
of April, 1980 or the Ist day of April, 1981, 


(ii) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the Ist day of April, 1975, to 
the extent, if any, such loss has not been 
set off against the agricultural income for 
the previous year relevant to the assessment 
year commencing on the ist day of April, 
1976 or the Ist day of April, 1977 or the 
lst day of April, 1978 or. the ist day of 
April, 1979 or the Ist day of April, 1980 os 
the Ist day of April, 1981, ’ 


Gii) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the Ist day of April,. 1976, to 
the extent, if any, such loss has not been 
set off against the agricultural income for 
the previous year relevant to the assessment 
year commencing on the Ist day of April, 
1977 or the Ist day of April, 1978 or the 
Ist day of April, 1979 or the Ist day of 
April, 1980 or the Ist day of April, 1981, 

(iv) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the Ist day of April, 1977, to 
the extent, if any, such loss has not been} 


set off against the agricultural income for 


the previous year relevant to the assess- 
ment year commencing on the Ist day of 
April, 1978 or the Ist day of April, 1979 os 
the eee E ee enema oe 
April, 1981, 


stn atte ir = 
> een 
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(v) the loss so computed for the previous 
year relevant to the assessment year ow 
mencing on the Ist day of April, 1978, 
the extent, if any, such loss has , not es 
set off against the agricultural income for 
the previous year relevant to the assessment 
year commencing on the ist day of April, 
1979 or the ist day of April, 1980 or the 
Ist day of April, 1981, 


(vi) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the Ist day of April, 1979, to 
the extent, if any, such loss has not been 
set off against the agricultural income for 
the previous year relevant to the assessment 
year commencing on the Ist day of April, 
1980 or the Ist day of April, 1981, 

* (vii) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the Ist day of April, 1980, to 
the extent, if any, such loss has not been 
set off against the agricultural income for 
the previous year relevant to the assessment 


year commencing on the ist day of April, 


1981, and 


(viii) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the ist day of April, 1981, 
shall be set off against the agricultural in- 
come of the assessee for the previous year 
relevant to the assessment year commencing 
on the ist day of April, 1982, or the peniga 
aforesaid. 


(3) Where a change has occurred. in the 
constitution of a firm, nothing in sub-rule (1) 
or sub-rule (2) shall entitle the firm to set 
off so much of the loss proportionate to the 
share of a retired or deceased partner com- 
puted in the manner laid down in sub-sec- 
tion (1), sub-section (2) and sub-section (3) 
of Section 67 of the Income-tax Act as ex- 
ceeds his share of profits, if any, of the pre- 
vious year in the firm, or entitle any partner 
to the benefit of any portion of tbe said 
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loss (computed in the manner aforesaid) 
which is not apportionable to him. 

_ (4) Where any person deriving any | agti- 
cultural income from any source has been 
succeeded in such capacity by another per- 
son, otherwise than by inheritance, nothing 
in sub-rule (1) or sub-rule (2) shall entitle 
any person, other than the person incurring 
the loss, to have it set off under sub-rule (1) 
or, as the case may be, sub-rule (2). 

(5) Notwithstanding anything contained in 
this rule, no loss which has not been deter- 
mined by the Income-tax Officer under the 
provisions of these rules or the rules con- 
tained in Part IV of the First Schedule to 
the Finance Act, 1974 (20 of 1974) or of 
the First Schedule to the Finance Act, 1975 
(25 of 1975) or of the First Schedule to the 
Finance Act, 1976 (66 of 1976) or of the 
First Schedule to the Finance (No. 2) Act, 
1977 (29 of 1977) or of the Schedule to the 
Finance Act, 1978 (19 of 1978) or of the 
First Schedule to the Finance Act, 1979 
(21 of 1979) or of the First Schedule to the 
Finance (No. 2} Act, 1980 (44 of 1980) shall 
be set off under sub-rule (1) or, as the case 
may be, sub-rule (2). 


Rule 10.— Where the net result of the 
computation made in accordance with these 
rules is a loss, the loss so computed shall be 
ignored and the net agricultural income 
shall be deemed to be nil. 


Rule 11.— The provisions of the Income- 
tax Act relating to procedure for assessment 
(including the provisions of Section 288-A 
relating to rounding off of income) shall, 
with the necessary modifications, apply in 
relation to the computation of the net agri- 
cultural income of the assessee as they apply 
in relation to the assessment of the total in- 
come, 


Rale 12.— For the purposes of computing 
the net agricultural income of the assessee, 
the Income-tax Officer shall have the same. 
powers as he has under the Income-tax Act 
for the purposes of assessment of the total 
income. 
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THE SECOND SOHEDULE 
(Bae section 48) 











Heading Sub.heading No. Rate of duty ` Duration when. 
No. and description ftandard Preferen- rates of duty 
of article tial Areag are protective 
(1) — (a). (3) (4) (5) 








In the First Schedule to the Customs Tariff Act,— 
(i) for Heading No. 73.165, the following Heading 

ahall be substituted, namely :— 
173,16 Alloy steel and high carbon 
steel in the forms mentioned 
in Headings Nos. 73/06/07 to 
73.14: 
(1) Not elsewhere 

ecified 


8p 
(2) Coils for xo-rol. ì 
ing, bars (inelud- 
ing bright bara), 
rods, wire-rods, 
stripd: shee:s and | 
‘plates, of stain- 
leas stool 300% bij iah 
(i) for Heading No. 84.63, the following Heading 
shall ba substituted, namely :— 
"84.863 Tyangmigsion shafta, oranks, 
- - beariag housings, plain shaft 
bearings, gears and gearing 
(including friction gears and 
' goar-boxes and other variabla 
speed gears), fly-wheelg, 
pulleys and pulley blocks, 
Qlotches and shaft couplings ! 
(1) Not elsewhere 
apecified 60% oR ee ue 
(2) Plain shafi nE 
bearings, with 
or without bear. > 
ing housings 100% n era s 
THE THIRD SOHEDOLE 
(See section 48) 














Itom Description of goods | Rate of Duty 
No. l 
(1) (3) (3) 








In the First Schedule to the Central Excise Acti— 
(i) in Item No 154A, for “explanation IT. the following 
Eeplanation shall he substituted, namely :— 
Explanation II. -This Item doss not include,— 
(a) polyester films : 
(b) electrical inaulators or oleotrical Insulating fittings or 
parts of such insulators or insulating fittings.”’; 
(1i) after Item No. 15B, the following Item aghall bo 
inserted, namely :— 
‘15BB. POLYESTER FILMS Fifty per cent. 


$ 
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ey S Desorip.ion of goods Rate of duty 
0. ta 
O ES (2) | (3) 
(iii) for Item No. 16, the following ng Itom shall be sabati- 
tuted, namely :— 
"16. TY RES— 


“Pyr” meang a pheumatic G in the manufacture of 
which rubber is uged, and includes the inner tube, the tyra 
flap and the outer cover of such a tyre : 
I (1) Tyres for motor vehicles; and tyres for vehicles or equip- Sixty per cent, 


ments. designed for usa off the road. ad valorem., 

(2) Tyros for tractors, including agricultural tractors. Sixty per cent, 
aad valorem, 

(3) Tyros for trailers. Bixty per cent. 
, | ad valorem. 


Il. Tyres for cycles and cycle.rickshaws — 
(1) Tyres. . Bixty paise per 


; tyre or fifteen per 
oe a og Gent. ad valorem, 

' Whichever ig 

' higher. 


(2) Tubes. Thirty paise per 
x iube or fifteen per 
l cent, ad valorem, 
whichever is 
: se y higher. 
I. All other tyres. Swe - ‘Bywenty.five per 
sent. ad valorem. 
Heplanation L — “Motor vehicles” means all mechanically Ta 
propelled vehicles, other than tractors, designed for use upon 
B. 
Ezplanation I. — “Motor vehicles”, — “tractors, includ. 
ing agricultural tractors” and ‘‘irailers” shall include s 
ae but shall not include a vehiole running upon fixed 
roilg.’; 
(iv) for Item No. 16AA, the following Item shall be gub- l 
stituted, namely :— 
; igAA. SYNTHETIO RUBBER, INCLUDING SYNTHETIO en por ceni a& 
RUBBER LATEX AND PRE.VULOANISED valorem. 


SYNTHETIO RUBBER LATEX. 

Explanation. — In this Item, the expression ''eynthetio 
rubber” ig to be taken to apply to: 

(a) unsaturated synthetic substances which can be irrever. 
sibly transformed into non-thermoplastic substances 
by vulcanisation with sulphur and which, when so 
vulcanised as well as may be (without the addition of 
any substances such ag plasticiserd, fillers or reinforo. 
ing agents noi necessary for the cross-linking), can 
produce substances which, st a temperature between 
18° and 99°O and, will not break on being extended 
to three times their original length and will return, 
altor being extended to twice their original length, 

i within a period of fiya minutes, to a length nob - 
HN than one.and.s-half times their original 
ength. . 

Such substances include ols-polyisoprene (TR), polybuia. 
dions (BR), polychlorobutadiene (OR), polybutadiene. 
Biyrene (SBR), polychlorobutadiene-acrylonitrile (NOR), 
Fl a tr dir (NBR) and butyl rubber (IIR) 


Cs net rrr ini 
A PBFA RT ARR il rar AUNLS ALL 
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Item _—_ Description of goods Rate of duty 
No. p” 
(1) (2) ° | (3) za 





(co) naturel rubber modified by grafting or mixing with 
artificial plastic material, de-polymeriged natural 
rubber. and mixtures of unsaturated synthetic sub. 
stances with saturated synthetic high polymers. pro- 
vided that all the sbove-mentioned products comply 
with the requirements concerning vuloanisation, 
elongation and recovery in (a) above.’; 

(v) in Item No. 426A, — 

(a) after sub.item (1a), the following sub-item shall be 

inserted. namely ; 


(1b) Waste and gorap. - Five thousand six 
hundred rupees per 
metric tonne.’ ; 

(b) for sub-item (3), the following sub-items shall ba sub. 
stituted, namel 7 
(3) Pipes and pees excluding shells and blanks, Twenty-eight per 
therofor cent. ad valorem. 
(4) Shells and blanks, for pipes and tubes. ‘Twenty-eight 
; ey cent. ? 


(a) the. eo shall be numbered as Azplanation I, 
and after the Hwplanatéson as so numbered, the following 
Eaplanation shall be inserted, namely :— 

Raplanation Ii.—'Waste and gorap” means waste and 
sorap of copper fit only for the recovery of metal or for ugs 
in the manufacture of chemicals, but does” not include lag, 
dross, soalings, ash and other cuprons regidues.’; 

(vi) in Item No. 26B, — 

(a) for sub.item (1), tha- following sub.item shall be 


substituted, namely :— l 
"(1) Unwrought, including ine cakes, bars, blocks, Two thousand 
hard or soft slabs, billets, plates, cathodes, anodes, pellets, gix hundred and 
apelter and broken zino, - twenty-five rupees 
oe per metric tonne. 
(1a) Waste and sorap, ` T Two thousand, 
| E six hundred and 
twenty-five rupees 
pox metric fonns.”’; 
(b) after sub-itam (2), the following sub.item ghall ba 
inserted namely :— 


` "(92) Oslois. | ' Four thousand 
ie A one hundred ru- 

| l pees pər metrio 

E Lose h w. onne”; 

(0) the Heplanation shall be numbered as Hoyplanation I, 

and after the HKaplanation as so numbered, the following 

Ewplanation shall be inserted, namely ;— 

' Roplanation II. — ‘Waste and scrap” means waste and 

arep of zino fit only for the recovery of metal or for use in - 
the manufacture of chemicals and inoludes dross and ash.: à 

(vii) in Item No. 27, — 

(a) after sub-itam (a), the following sub.itam ghall be | 
T ity oe on 
- "(aa) Waa ag i par 

es . : ~ _ ağ valorem, plus 
a “ * 5 "43 Awo thousand rupees 
: - + px metric tonns.'"} 


_—- + me oe 
ta RR A le AA E het = e 
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a i Description of goods Rata of duty 
-ANO . 
1) (3) (3) 
ae - 
(b) after Hzplanation II, the following Explanation shall 
be inserted, namely :— 
' Explanation ITT,—"Waate and sorap” means waste and 
acrap of aluminium fit only for the recovery of metal or for 
age in the manufacture of chemicals, but does not inelude 
#ludge, dross, gcalings, akimmings, ash and other residues.’; 
(viii) for item No. 27A, the following item shall be 
substituted, namely :— 
'a7A, LEAD— 
' (1) Unwronghé, Including ingots, pigs, blocks, anodes, © Five hundred 
slabs, cakeg and cast sticks. rupees per metric 
car, tonne, 
(2) Waste and sorap. Five hundred 
ae rupees per metrio 
ss tonne. 
f Explanation I. — "LEAD" shall include any alloy in 
which lead predominates. by weight over each of the other 
_ metals. 
Explanation TI. — ‘‘Waste and sorap” means waste and 
scrap of lead fit only for the recovery of metal or for use 
dn the manufacture of chemicals, but does not include slag, 
ash and other residues’; 
(ix) in Item No. 37, under “II. Hxposed.”, in the second 

column, for the entry” (i) News-reols and shorts not 

exceeding 500° metres”, the entry "(i) News-reels 

and shorts. exceeding 600 metres” shall be sub- 

`- stituted, 
THE FOURTH SCHEDULE 
(Sea section 52) 
{In the Medicinal and Toilet Preparations (Excise Duties) Act, 1955, for the 
Schedule, the following Schedule shall be substituted, namely : — 
'THE SCHEDULE 
(See section 3) 
a 
- Mtem Desoription of Rate of 
No. dutiable goods duty 
Medicinal preparations 
a. Allopathic Medicinal Preparations :— 
` (i) Medicinal preparations containing alcohol which are 

not capable of being consumed as ordinary alcoholic 

beverages — 

(a) Patent or proprietary medicines. Twenty per cent. 
ad valorem or 
rupees six and 
sixty paise per litre 
of pure alcohol con. 

tent, whichever is 
¢ higher. 

(b) Others. Rupees six and 


sixty paige per litre 
of pure alcohol 
content. 


September) 1981 Acts lI, 
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Description of Rate of 
dutiable goods duty 
(ii) Medicinal preparations containing alcohol which are 
capable of being consumed ag ordinary alcoholic 
beverages— 
(a) Medicinal preparationg which contain known active Twenty per cent. 
ingredienta in therapeutic quantities, ad valorem or 
í rupees thirteen at 
twenty paise 
litre of pure alcohoh 


(b) Others. 


(iii) Medicinal preparations not containing alcohol but con- 


taining narcotic drug or narcotic. 


Medicinal preparations in Ayurvedic, Unani or other indi- 

genous systems of medicine— 

(i) Medicinal preparations containing gelf- generated alcohol 
which are not capable of being consumed ag ordinary 
alcoholic beverages. 

(ii) Medicinal preparations containing self-generated alcohol 
which are capable of being consumed as ordinary 
alcoholic beverages. 


(iii) All others containing alcohol which are prepared by 
distillation or to which alcohol has been added. 


(ivy) Medicinal preparations not containing alcohol but con 
taining narcotic drug or narcotic. 


Homoeopathie preparations containing alcohol. 


Toilet preparations 


Toilet preparations containing alcohol or narcotic drug or 
narcotic, 


Ezplanation. I. — “Patent or proprietary medicines” 
means any medicinal preparation which bears either on itself 
or on ifs container or both, a name which is not specified in 
a monograph in & pharmacopoeia, formulary or other publi- 
gations notified in this behalf by the Central Governmen} in 
the Official Gazette, or which {s a brand name, that is, a 


Name on & registered trade-mark under the Trade and ~ 


Merchandise Marks Act, 1958 or any other mark such aga 
symbol, monogram, label, signature or invented words or 
any writing which is used in relation to that medicinal pre. 
paration for the purpose of indicating or so as to indicate a 


content, whichaver 
ig higher. 


Twenty per cent. 
valorem or 
rupees fifty-two 
and eighty paige 
per litre of pure 
alcohol content, 
whichever ig 
higher. 
Twenty per cent. 
ad valorem. 


Nil. 


Rupes one ane 
seventy-five paige 
per litre of pure. 
aleohol content. 
Rupees _fifiy-fwo- 
and sighty paige 
per litrə of pure. 
alcohol content. 
Twelve per cent: 
ad valorem. 
Rupees thirteen. 
and twenty paige 
per litre of pure: 
sleohol content. 


Sixty per cent. ad’ 
valorem or rupees- 
thirteen and twenty 
paige per litre of: 
pure alcohol con. 
tent, whichever is. 
higher, 
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(b) for the-purpoge of determining whether: 
and if so in what manner, any such functions 
are to be performed or whether any provi- 


pions of this Act or the rules made thereunder — 


Or any notice, order, direction or sauthorisa- 
tion served, made, given or granted under 
this Act is being or has been complied with; 


(0) for the purpose of examining and testing 
any controli equipment, industrial plant, 
record, register, document or any other 
material object or for conducting a search of 
any Place in which he has reagon to believe 
that an offence under thig Act or the rules 
made thereunder hag been or is being or is 
about to be committed and for seizing any 
soch control equipment. industrial plant, 
record, register, document or other material 
object if he has reasons to believe that it may 
furnish evidence of the commission of an 
offence punishable under this Act or the rulag 
made thereunder. l 

(2) Every person carrying on any industry 
specified in the Schedule and every person 
operating any control equipment or any indus- 
trial plant, in an air pollution control area 
ghall be bound to render all agsistance to the 
person empowered by the State Board under 
sob.section (1) for carrying out the funotions 
under that sub-section and if he fails to do so 
without any reasonable cause or excuse, he 
shall be guilty of an offence under this Act. 


(3) If any person wilfully delays or ob. 
structs any person empowered by the State 
Board under sub-section (1) in the discharge 
of his duties, he shall be guilty of an offence 
under this Act. 

(4) The provisions of the Code of Oriminal 
Procedure, 1973, or, in relation to the State 
of Jammu and Kashmir, or any area in which 
that Code is not- in force, the provisions of 
any corresponding law in force in that State 
or area, shall, so far as may be, apply to any 
search or seizure under this saction as they 
apply to any search or seizure made under 
_ the authority of a warrant isgued under Seo. 

tion 94 of the sald Code or, as the case may 
be, under the corresponding provisions of the 
gaid law. 

26. Power to obtain information.— For 
the purposes of carrying out the functions 
entrusted to it, the State Board or any officer 
empowered by it in that behalf msy call for 
any information {including information re- 
garding the types of air pollutants emitted 
into the atmosphere and the level of the 
emission of such air pollutants) from the 
occupier or any other person carrying on any 
industry or operating any control equipment 
or industrial plant and for the purpose ‘of 
-verifying he correctness of such information, 
the Stris Board or -uch officer shall have the 
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right- to: inspect -the premises - where such- 
industry, control equipment or industrial: 
plant is being carried on or operated. 


28. Power to take samples of ‘air ‘or 
emission and procedure to be followed-in 
connection- therewith. — (1) A State Board 
or any officer empowered by it in this behalf 
shall have power to take, for the:purpose of 
analysis, samples of air or emission framrany 
chimney, flue or daot or any other outlet im 
such manner as may ba prescribed. 


(2) The result of any analysis of a sample 
of emission taken under sub-section (1) shalt 
not be admissible in evidence in any legal 
proteeding unless the provisions of sub-sec- 
tions (3) aad (4) are complied with. 


(3) Subject to the provisions of sub-section 
(4), when a sample of emission is taken for 
analysis under gub-gection (1), the person 
taking the sample shall — 

(a)Cserve on the ocoupier’or his agent, a 
notice, then and thera, in such form as may 
be prescribed, of his intention to have it so 
analysed; 

(b) in the presence of the ocoupair or his 
agent, collect a sample of emission for analysis; 


(a) cause the sample to be placed in a con- 
tainer or containers which shall be marked 


and sealed and shall also be signed both by 


the person taking the sample and the occupier 
or his agent; 


(d) send. without delay, the container or 
containers to the laboratory established or 
recognised by the State Board under section. 
17 or, if & request in that behalf is made by 
the occupier or his agent when the notice ia 
served on him under clause (a), to the labora- 
tory established or specified under sub-section 
(1) of section 28. 


(4) When s sample of emission is taken for 
analyais under sub-section (1) and the person 
taking the sample serves on the occupier or 
hig agent, a notica under clause (a) of sub. 
section (3), then, — 

(a)in a case where the occupier or hig 
agent wilfully absents himself, the person 
taking the sample shall collect the sample of 
emission for analyeia to be placed in & con. 
tainer or containers which shall be marked 
and sealed and ehall also be signed by the 
person taking the sample, and 


(b) in a case where the occupier. or. his 
agent is prezent at the time of taking the 
sample but refuses to sign the marked and 
sealed container or containers of the sample 
of emission a9 required under clause {0) of 
sub.section (3), the marked and ee q gon. 
tainer or -containers shall be. signe iR the 
person takirg the sample, 
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sadtion (4), shall company with the following 
‘Conditions, namely ;— 

(i) the control equipment of such specifica. 
tions.aa the Stata Board may approve in this 
behalf shall be installed and operated in the 
premis3s where the industry is carried on or 
proposed to bə carried on ; 


(ii) the existing control equipment, if any, | 


shall be altered or replaced in accordanaa with 
‘the dirastions of the State Board ; 

(iii) the control equipment roferrad to in 
Clause (i) or clause (ti) shall be kept at all 
‘¢imes in good running condition ; 


(iv) chimney, wherever necagsary, of such 
apecifications ag the State Boacd may approve 
dn this behalf shali ba sracted or re.erectad 
in gueh premises ; 

(v) such other conditions as the State 
Board may specify in this behalf ; and 


(vi) the conditions referred to in clauses (i), 
(ii) and (iv) shall be complied with ~*within 
uch period ag the State Board may specify 
in this behalf ; 


Provided that in the case of a péraon 
-Operating any industrial plant for the purpose 
-of any industry specified in the Sohedule in 
an air pollution control area immediately 
befora the date of declaration of such area as 
an air pollution control area, the period so 
specified ahall not be legs than six a 


Provided further that— 

(a) after the installation of any control 
equipment in accordance with the spocifica- 
‘tions under clause (i), or 

(b) after the aliaration or raplacoment of 
any control equipment in accordance with the 
directions of the State Board andar olansa (ii), 
-Or 


(0) after the erection or re-erection of any 


ghimney under clause (iv), 


no control equipmant or chimney shall be 
altered or replaced or. es the oasa may be, 
eredied or re-eractad except with the previous 
approval of the State Board. — 


(6) If due to any technological improye- 
ment or otherwise the State Board is of 
opinion that all or any of the conditions ra. 
‘ferred to in gub-sestion (5) raquire or requires 
variation (including the change of any control 
“equipment, either in whole or in part), the 
State Board ghall. after giving the parson to 
whom consent has been granted an oppor. 
tunity of being heard, vary all or any of such 
‘eonditions aud thereapon such person shall be 
bound to comply with the conditions a3 80 
varied. 

(7)"Where a parson to whom consent has 
'þeon granted by the State Board under sub. 


wection (4) transfers hia interest in the in- 
dustry to any other person, auch consent shall 
be daemed to hava been granted to such other 
parson and he shall bo bound to comply with 
all tha conditions subjeot to which it was 
granted ag if the consent was granted to him 
‘originally. 

2%. Persons carrying on industry, ete., 
not to allow emission of air pollutants in 
exness of the standards laid down by State 
Board.—~ No person carrying on any industry 
specified in the Schedule or operating any 
industrial plant. in any air pollution control 
ares ghall discharge or Gauge or permit to be 
discharged the emission of any air pollutant 
in excess of the standards laid down by the 
State Board under clause (g) of sub-section (2) 
of section 17. 


38. Furnishing of information to 
State Board and other agencies in certain 
eases. — (1) Where in any air pollution con. 
trol area the emission of any sir pollutant 
into the atmosphere in excess of the standards 
laid down by the State Board osours or is 
apprehended to occur due to accident or other 
unforeseen ach or event, the parson in charge 
of the promises from where such emission 
ocourg Or is apprehended to occur shall forth- 
with intimate the fact of such ocourrence or 
the apprehension of such occurrance to the 
State Board and to such anthorities or agencies 
ag may be pregdribed 

(2) On receipt of information with respect 
to tha fact or the apprehension of any occur. 
rence of the nature referred to in sub-gec. 
tion (1), whether through intimation under 
that sub-section or otherwise, the State Board 
and the authorities or agencies shall, aa early 
ag practicable, cause such remedial measures 
to ba taken as are necessary to mitigate the 
emission of guch sir pollutants. 

(3) Expenses, if any, incurred by the State 
Board, authority or agency with respect to 
the remedial measures referred to in sub- 
section (2) together with interest (at such . 
reasonable rate, as the Stata Government 
may, by order, fix) from the date when a 
damand for the expenses is mada until it is 
paid, may be retovered by that Board, autho- 
rity or agency from the person concerned, as 
arrears of land revenue, or of public demand. 


24. Power of entry and inspaction. — 
(1) Sabject to the provisions of this section, 
any person empowered by a Stata Board in 
this behalf shall have a right to enter, at all 
reasonable timea with such asdictance as he 
considers necessary, any place — 

(a) for the purpose of performing any of 
i fanctions of the State Board entrusted to 

im ; 
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(a) the Central Board shall be bound by 
-auch directions in writing aa the Central 
-Government may give to it; and 


(b) every State Board shall be bound by 


‘gach directions in writing as the Central . 


rae or the State Government may give 
to it: 

Provided that where a direction given by 
the Stato Governmont is inconsistent with the 
„direction giyen by the QGentral Board; the 
matter shall be referred to the Central Gov. 
-arnment for its decision. 


OHAPTER IY 
PREVANTION AND CONTROL OF AIR 
POLLUTION ' 

19, Powar to declare alr pollution con. 
“trol areas. — (1) The State Government 
may, alter consultation with the State Board, 
‘by notification in the Official Gazette, declare 
‘in such manner as may be prescribed, any 
-area Of areas within the State ag air pollu- 
téion control areg or areas for the purposes of 
dhia Act, 

(2) The State Government may, after con- 
‘sultation with the State Board, by notification 
in the Official Gazette, — 


(a) alter any air pollution control area whe. 
her by way of extension or redaction; 

(b) declare a new air pollution control area 
iin whieh may be merged one or more exist- 
‘ing sir pollution control areas or any part or 
parts thereof. 

(3) If the State Govornment, after consul. 
wation with the Stata Board, is of opinion 
that the use of any fuel, other than an ap- 
proved fuel. in any air pollution control area 
‘or part thereof, may cause or is likely to 
cause air pollution, it may, by notification in 
the Official Gazette, prohibit the use of such 
fuel in such ares or part thereof with affect 
from sueh date (being not less than three 
months from the date of publication of the 
notification) aa may be specified in the noti- 
‘fication. 

(4) The Stata Government may, after con. 
-sultation with the State Board, by notifica. 
tion in tha Official Gazette, direst that with 
‘effact from such dats as may be specified 
therein, no appliance, other than an approved 
appliance, shall be used in the premises 
.pifuated in an air pollution control area : 

Provided thas different dates may be spaci- 
‘fied for different parts of an sir pollution 
-control ares or for the usa of different appli. 


ances. 

(5) It tha State Government, after conanl. 
‘tation with the State Board, is of opmion 
that the burning of any material (not being 
sfuel) in any air pollution control ares or part 
thereof may cause or is likely to cause sir 
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pollution, it may, by notification in the Official 
Gazette prohibit the burning of such materia] 
in such area or part thereof. 


20. Power to give instructions for en. 
suring atandards for emission from auto. 
mobiles, — With a view to ensuring that the 
standards for emission of air pollutants: from 
automobiles laid down by the State Board 
under clause (g) of sub-sestion (1) of ..sec- 
tion 17 are complied with, the State Govarn. 
ment ghall, in consultation with the State 
Board, give such instructions as may be 
deemed necessary to the concerned authority 
in charge of registration of motor vehicles 
under the Motor Vehicles Act, 1939, and such 
authority shall, notwithstanding anything 
contained in that Act or the rules made there. 
under be bound to comply with such instruc. 
tiong. 

21. Restrictions on use of certain indus. 
trial plants. — (1) Subject to the provisions 
of this section, no person shall, without the 
prévious consent of the State Board, operate 
any indugtrial plan} for the purpose of any 
industry specified in the Schedule in en air 
pollution control area. 

(2) An application for consent of the State 
Board under sub-section (1) ghall be accom- 
panied by such fees as may bs prescribed and 


‘ghall be made in the prescribed form and 


shall contain the particulars of the industrial 
olani and auch ether particulars as may be 
prescribed : 

Provided that where sny person, imme. 
distely before the declaration of any ares as 
an air pollution control area, operates in such 
aroa any industrial plant for the purpose of 
any industry specified in the Schedule, auch 
person shall make the application under this 
sub.section within sach period (being not tesa 
than three months from the date of such 
declaration) as may be prescribed and where 
such person makes such application, he shall 
be deamed to be operating such industrial 
plant with the consent of the State Board 
until the consent applied for has been refused. 

(3) The State Board may make such in- 
quiry ag it may deasm fit in respect of the 
application for consant referred to in sub. 
section (1) and in making any such inguiry, 
shall follow suah procedure as may be pre. 
scribed. 


- (4) Within a period of four months after 
the receipt of the application for consent 
referred to in sub-section (1), the State Board 
shall, by order in writing, either grant or 
rafuss, for reasons to be recorded in the order, 
the consent applied for. 


(5) Every person to -whom coniént hag 
been granted by the State Board under sub. 
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improve the quality of sir’ and to prevent, 
Control or abaste air pollution in the country. 


(2) Io particolar and without prajadias to 
the gonerality of the foregoing funotions the 
Central Board msy — 


(a) advise the Central Government on any 
matter concerning the improvement of the 
quality of sir and the prevention, control or 
abatement of air pollution; 

(b) plan and cause to be executed a nation- 
wide programme for tha prevention, control 
or abatement of air pollution; 

(c) co-ordinate the activities of the State 
Boards and resolve dispniss amoag them; 


(d) provide technical asgigtance and guid.. 


ance to the State Boards, carry out and 
gponsor investigations and research relating 
to problems of sir pollution and prevention, 
control or abatement of air pollution; 

(e) plan and organise the training of per- 
gons engaged or to be engaged in programmes 
for the prevention, control or gbatement of 
air pollution on such terms and conditions ag 
the Central Board may specify; . 

if) organise through mass media a compre. 
hensive programme regarding the prevention, 
contro] or abatement of sir pollution; 

_({g) collect, compile and publish technical 


and statistical data relating to air pollution ' 


and the measures devised for ita effective 
prevention, control or abatement and prepare 
manuals, codes or guides relating to preven. 
tion, control or abatement of air pollution; 


(h) lay down standarda for the quality of 
sir; 


(i) collect and disseminate information in 
respect of matters relating to air pollution; 


- (j) perform such other functions as may be 
prescribed. 


(3) The Oentral Board may establish or 
recognise a laboratory or laboratories to an- 
able the Oentral Board to perform ita func. 
tions under this section efficiently. 


(4) The Central Board may— 

(a) delegate any of its functions under this 
Act generally or specially to any of the com. 
mittees appointed by it; 


(b) do such other things and perform guch 
other acts as it may think nedessary for the 
proper discharge of its functions and generally 
for the purpose of carrying into effect the 
purposes of this Act. 


‘47, Bunotions of State Boards. — (1) 
Subject to the provisions of this Aot, and 
‘without prejudice to the performance of its 
functions, if any, under the Water (Preven. 
tion and Control of Pollution) Act, 1974, the 
functions of a State Board shall be— 
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(a) to plan a comprehensive programme for 
the prevention, control or abatemant of air- 
pollution and to secure the execution thereof;:. 


(b) tó advise the State Government on any: 
matter Gongerning the prevention, control or- 
abatement of air pollution; 

(0) to collect and disseminate information. 
relating to air pollution; 

(d) to collaborate with the Central Board in- 
organising the training of peraons engaged or 
to be engaged in programmes relating to pre- 


vention, control or abatement of air pollution- 


and fo organisa magi. education programme» 
relating ‘thereto; 


(a) to inspect, at all reasonable times any 
control equipment, industrial plant or manu- 
facturing process and to give by order, such 
directions to such persons aa if may consider 
necessary to take steps for the prevention, 
control or abatement of sir pollution; 


(t) to inspect air pollution control areas- 


at such intervals as if may think necessary, 
ssseas the quality of air therein and take- 


steps for the prevention, control or abatement — 


of air pollution in such areas; 

(g) to lay down. in congultation with the 
Oentral Board and having regard to the- 
standards for the quality of air laid down by 
the Oentral Board, standards for emission of 
fir pollutants into the atmosphere from indus- 
trial planta and automobiles or for the dis. 
charge of any sir pollutant into the atmospheres 
from any other source whatsoever not being: 
a ship or an aircraft; 


Provided that different standards for emis- 
sion may be laid down under this claues for 
different industrial plants having regard to- 
the quantify and composition of emission of 
air pollutants into the atmosphere from such- 
industrial plants; 

(h) to adviae the State Government with 
respect to the suitability of any premises or 
location for carrying on any industry which- 
ig likely to cause air pollution; 

(i) to perform such other functions as may 
be presoribed or aa may, from time to time, 
be entrusted to it by the Central Board or 
thea State Government; 


(j) to do such other things and to perform. 
auch other acts as it may think necessary for- 
the proper diacharge of its functions and 
generally for the purpose of carrying into: 
affect the purposes of this Act. 

(2) A Stato Board!may establish or recog- 
nisa a laboratory or laboratories to enable the- 
State Board to perform itz functions under 
this section efficiently. 


48, Power to give directions, — In ‘the- 
per*ormanc? of its functions under this Ac.. 
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Provided that no order of removal shall be 
made by the: State Government under this 
section unless the member concerned has been 
given a reasonable opportunity of showing 
cause against the game. 

(3) Notwithstanding anything contained in 
sub-section (1) or sub.gection (6) of section 7, 
a member who has been removed under thig 
section shall not be eligible to continue to 
hold office until his successor enters npon hig 
office, or, as the case may be, for re-nomina. 
tion as a member. 


9. Vacation of seats by membors, — It 
a member of a State Board constituted under 
this Act becomes subject to any of the dis. 
qualifications specified in gestion 8, his seat 
shali become vacant. 


i0. Meatings of Board. — (1) For the 
purposes of this Act, a Board shall mest st 
least once in every three months and shall 
observe such rules of procedure in regard to 
the transaction of business at its meetings as 
may be prescribed : 

Provided that if, in the opinion of the 
Chairman, any businesa of an urgent nature 
ig to ba trancacted, he may convene a meeting 
of the Board at such time ag he thinks fit for 
the aforesaid purpose. 


(2) Copies of the minutes of the meetings 
under sub-section (1) shall be forwarded to 
the QOeniral Board and to the State Govern. 
ment concerned. 


14. Constitution of committees. — (1) A 
Board may constitute ag many committees 
consisting wholly of members or partly of 
members and partly of other pergong and for 
such purpose or parposes as it may think At. 

(2) A committee constituted under this 
section shall meet at such time and at guth 
placa and shall observe such rules of pro. 
cedure in regard to the trangaction of basinesa 
at its meetings, ag may be presoribed. 

(3) The members of a committee other than 
the members of the Board ghall be paid suoh 
fees and allowancss, for attending its meetings 
and for attending to any other work of the 
Board as may be prescribed. 


42. Temporary association of parsons 
with Board for particular purposes. — 
(1) A Board may sgsociate with itself in such 
manner, and for such purposes ag may be 
prescribed, any person whose aisistance or 
advice it may desire to obtain in performing 
any of its functions under this Act. 

(2) A person associated with the Board 
under sub-section (1) for any purpose shall 
have & right to take part in the digonssions of 
the Board relevant to “hat purpose, but shall 
not have & right to vote at a meeting of the 
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Board and: shall not be a member of the 
Board for any other purpose. 


(3) A person sasociated with a Board under 
sub-section (1) shall be entitled to receive. 
such fees and allowances ag may be prescribed. 


43. Vasancy in Board not to invalidate 
aots or proseedings.—No act or proceeding. 
of a Board or any committee thereof shali be 
called in question on the ground merely of 
the existence of any vacancy in, or any defect. 
in the conatitution of, the Board or such com- 
mittee, as the case may be. 


44. Momber-secretary and officers and 
other employees of State Boards.—(1) The ~ 
terms and Conditions of service of the mem- 
ber-secretary of a State Board constituted 
are this Act shall ba such ag may be pres- 
oribed. 


(2) The member.secretary of a State Board, 
whether constituted under this Act or not, 
ghall exercige such powers and perform such 
duties as may be prescribed. 


(3) Subject to such rules as may be made 
by the State Government in this behalf, a 
State Board, whether constituted under this 
Act ox not, may appoint such officers and other: 
employees as if considers necessary for the: 
efficient performance of its functions under: 
this Act. 


(4) The method of appointment, the condi- 
tione of service and the scales of pay of the. 
officers (other than the member.geeretary) and. 
other employees of a State Board appointed 
under gub.aaction (3) shall be such as may be 
determined by regulations made by the State: 
Board under this Act. 


(65) Subject to auch conditions as may be. 
pragcribed, a State Board constituted under 
this Act may from time to time appoint any. 
qualified pereon to be s consultant to the Board. 
and pay him such salary and allowances or 
fees, aa it thinks fit. 


45. Dalegation of powers. — A State 
Board may, by general or special order, 
delegate to the Chairman or the member- 
secretary or any other officer of the Board 
subject to sash conditions and limitations, it 
any, sa may be specified in the order, such of 
ity powers and functions under this Aci aa it 
may doam necessary. 


OHAPTER III 
Powa#rs AND FUNOTIONS oF BOARDS 


18. Functions of Central Board.—(1} 
Subject to the provigiong of this Ast, and. 
without prejudite to the performance of its 
fanctiona under the Water (Prevention and 
Control of Pollution) Act, 1974, the main 
functions of the Oentral Board ghail be to 
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(3) Every State Board constituted under 
‘hig Act shall be a body corporate with tha 
mame specified by the State Government in 
‘the notification issued under sab-geotion (1), 
having perpatual succes3ion and a common 
9041 with powes, sabject to the provisions of 
this Act, to acquire and dispose of property 
‘and to contract, and may by the said namo 
ue or be sued. 

6. Cantral Board to exercise the powers 
and perform the functions of a State 
Board in the Union territories. — No State 
Board ghall be constituted for a Union territory 
and in relation to a Union territory, the 
“Oentral Board shall exercise the powers and 
perform the funotions of a State Board under 
Ahig Act for that Union territory: 


Provided that in relation to any Union 
"territory the Oantral Board may delegate all 
.or any of its powarg and functions under this 
section to such person or body of persons as 
‘the Oanteal Government may specify. 

1. Terms and conditions of service of 
‘members, — (1) Save as otherwise provided 
by or under this Act, a member of a State 
Board constituted under this Ast, other than 
‘the membar-gacretary, shall hold offica for a 
term of three yoars from the date on which 
this nomination is notified in the Official 
Gazette : 

Provided that a member shall, notwith- 
Standing the expiration of hia term, continue 
to hold office until hia successor enters upon 
his offlea. 

(2) The term of office of a member of a 
State Board constituted under this Act and 
nominated under clause (b) or clause (e) of 
sub-section (2) of section 5 shall come to an 
nd ag soon ag he ceases to hold thea office 
under the State Government or, as the cage 
may be, he company or corporation owned, 
4ontrolled or managed by the State Govern. 
ment, by virtue of which he was nominated. 

(3) A member of a State Board constituted 
ander this Act, other than the member-secege- 
tary, may at any time resign his office by 
writing under hig hand addressed, — 

(a) in the case of the Chairman, to the 
‘Stare Government; and 

(b) in any other caso, to the Ohsirman: of 
thea State Board, and the seat of the Ohair man 
or auch other member shall thereupon become 
vacant, 

(4) A member of a State Board constituted 
wunder this Act, other than the membər-socre- 
‘tary shall be deemed to;have vacated his seat, 
‘if he is absent without reason, sufficient in 
the opinion of the State Board, from threa 
.gonsecutive meetings of the State Board or 
where he js nominated under clause (o) of 
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sub-section (2) of section 5, he ceases to ba a 
member of the local authority and such vees- 
tion of seat ghall, in either case, take effect © 
from such date as the State Government may, 
by notification in the Official Gazette, apecify. 


(5) A casual vacanoy in a State Board con. 
stituted under this Aot shall be filled bya | 
fresh nomination and the person nominated 
to fill the vacancy shall hold office only for 
the remainder of the term for which the 
member whoae place he takes was nominated. 

(6) A member of a State Board constituted 
under this Act shall be eligible for re-nomi- 
nation but not for more than two terms. 


(7) The other terms and conditions of 
servisa of tha Ohsirman and other members 
(except the member.gecratary) of a State 
Board constituted under this Act shall be such 
as may be prescribad. 


8. Disqualifications.—(1) No pergen shall 
be s mombar of a State Board constituted 
under this Act, who-- 


(a) is, or at any time has been, adjadged 
insolvent, or 


(b) ia of unsound mind and hag been go 
declared by a competent court, or 


(o) is, or has basn, convicted of an offence 
which, in the opinion of the State Govern. 
meni, involves moral turpitude, or 


(d) is. or at any tima has been, convicted 
of an offence under this Aot, or 

(ə) has directly or indirectly by himaelf or 
by any partner, any share or interest in any 
firm or company carrying on the business of 
manufacture, sale or hire of machinery, indus- 
trial plant control equipment or any other 
apparatus for the improvement of the quality 
of air or for the prevention; control or abate- 
ment of air pollution, or 

(t) is a diractor or a secretary, Manager or 
other salaried officer or employee of any 
company or firm having any contract with 
the Board: or with the Government constitut- 
ing the Board or with a local authority in the 
State, or with & company or corporation 
owned, controlled or managed by the Govern. 
ment, for the carrying out of programmes for 
the improvement of the quality of air or for 
the prevention, control or abatement of air 
pollution, or 

(g) hasso abused, in the opinion of the 
State Government, his position ag a member, 
ag to render his continusnee on the State 
Board datrimental to the interests of the 
general public. 

(2) The State Government shall, by order 
in writing, remove any member who js, or 
has become, subject to any disqualification 
mentioned in gub.section (1) : 
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Head of the Department, such officer shall algo 
‘de deemed to be guilty of that offence and shall 
«be liable to be proceeded against and punished 
accordingly. 


49. Protection of action taken in good 


“faith. — No suit, prosecution or other legal- 


proceeding shall lie against the Government 
-or any offiger of the Government or any 
member or any officer or other employee of 
the Board in respect of anything which ig 
‘done or intended to be done in good faith in 
¿pursuance of this Act or the rules made there. 
. under. 


48. Cognizance of offences. — No court 
-ahall take cognizance of any offence under 
this Act except on a complaint made by, or 
with the previous ganction in writing of, the 
State Board, and no court, inferior to that 

of a Metropolitan Magistrate or a Judicial 
“Magistrate of the first class shall try any 
soffance punishable under this Act. 


44, Members, officers and aa of 
Board to be public servants. — All the 
‘members and all officora and other employees 
- of a Board when acting or purporting to sot 
rin pursuance of any of the provisions of this 
-Act or the rules made thereunder shall ba 
deemed to ba public servants within the 
meaning of section a of the Indian Penal 
-Oode. 

485. Reporta and E TERE The Central 
Board shall, in relation to its fanctions under 
-thig Act, furnish to the Central Government, 
and a Btata Board. shall, in relation to its 
-f{nnctions under this Aot, furnish to the Rtate 
“Government and to the QOentral Board such 
reports, returns, statistics, accounts and other 
“Information as that Government, or, as the 
gage may be, the Central Board may, ices 
time to time, require. 


48. Bar of jurisdiction. — No civil: court 
-shall have jurisdiction to entertain any snit 
-or proceeding in respect of any matter which 
‘all Appellate Authority constituted under this 
„Aob is empowered by or under this Act 
to determine, and no injunction shall be 
»granted by any court or other authority in 
respect of any action taken or to be taken in 
pursuance of any power conferred by or under 
«his Act. . 

OHAPTER VII 
MISCRLLANROUSB 
_ 4&1, Power of State Government to super. 
-pada State Board. — (1) If at any time the 
State Government is of opinion— 

(a) that a State Board constituted under 
¢+hig Act hag persistently made default in the 
performance of the functions imposed on it 
„by or under this Act, or 
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(b) that circumstances exiet which render 
it necessary in the public interest go to do, 
the State Government may, by notification in 
the official Gazette, supersede the Staie Board’ 
for such period, not exceeding six months, as 
may be specified in the notification: | 


Provided that before issuing a notification 
under this sub-section for the reagona men. 
tioned in clause (a), the State Government 
shall give a reasonable opportunity ‘to the 
State Board to show cause why it should not 
be superseded and shall consider the explana- 
tions and ob conan, if any, of the State 
Board. 


(2) Upon the. sabiai of a notification 
under sub.-saotion (1) superseding the State 
Board, — 

(a) all the members shall, as from the date 
of superseasion, vacate their offices, and such; 


(b) all the powers, functions and duties 
which may, by or under tkis Aot, be axarciged, 
performed or discharged by the State Board 
shall, until the State Board ig reconstituted 
under sub-section (3), be exercised, perform- 
ed or discharged by such person or parsons 
as the State Government may direct ; 


(o) all property owned or controlled by the 
State Board shall, until the Board ig recon- 
stituted under sub-section (3), vest in the 
Biate Government. . / 

(3) On the expiration of the period of 
supéersession specified in the notification issued 
under sub-section (1), the State Government 
may 

(a) extend the period of “supersession for 
such further term, not exceeding six months, — 
aa if may consider necsggary ; or 

(b) reconstitute the State Board by a fresh 
nomination or appointment, as the case may 
ba, and in such case any person who vacated 
his office under clause (a) of aub.section (2) 
aball also be eligible, for nomination or ap- 
pointmenf : 


Provided that the State Government may 
at any time before the expiration of the period 
of supersession:. whether originally ‘specified 
under gub-seetion (1) or as extended under 
this sub-section, take action under Clause (b) 


‘of this sub-section: 


48. Special provision in the casa of 
supersession of the Centrai Board or tha 
State Boards constituted under the Water 
(Prevention and Control of Pollution) Ast, 


14974. — Where tha Central Board.or any 


State Board constituted under tha Water 
(Prevention and Control of Pollution) Act, 
1974, is superseded by the Central Govern. 
ment or the State Government, as the case 
may be, under that Act, all the powers, func. 
tions and duties of the Central Board or such 
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or with any order or direction given under 
this Act shall, in respost of each auch failure, 
be punishable with imprisonment for a term 
which may extend to three months or with 
. fine which may extend to ten thousand rupees, 
or with both, and in oase the failure con. 
tinues, with an additional fine which may 
extend to one hundred rapees for every day 
during which such failure continues after 
the couviotion for the first such failure. 


(2): Ifthe failure referred to in sub-seo- 
tion (1) continues beyond a period of one year 
after the date of conviction, the offender 
shall be punishable with imprisonment for a 
term which may extend to six months. 

88. Penalties for certain aats. — Who- 
eyver— 


(a) destroys, pulls down, ramovea, injures 
or defaceas’ avy pillar, poss or stake fixed in 
the ground or any notice or other mattar 
pat up, inscribed or placed, by or ander the 
authority of the Board, or 


(b) obstructs any person acting ido: the 


‘ orders or directions of the Board from exer. 
cising his powers and performing his funo- 
tions under this Act, or 

(c) damages any works or property belong. 
‘ing to the Board, or | oT 

(d) fails to furnish ts the Board or any 
officer or other employes of the Board any 
information required by the Board or such 
officer or other employee for the purpose of 
this Aot, or 

(e) fails to intimate the ocourrence of the 
emission of sir pollutania into the atmosphere 
im excess of the standards laid down by the 
State Board or the apprehengion of auch 
ogdurrence, to the State Board snd other 
preséribed authorities or agencies as required 
under sub-section (1) of section 23, or 


(f) in giving any information which he ig 
required to give under this Act, makes a 
statement which is false in any material 
particular, or 

(g) for the purpose of obtaining any oon- 
sant under gaction 21, makes a statement 
which is false in any material particular, 
shall be punishable with imprisonment for a 
term which may extend to three montha or 
with fine which may extend to five hundred 
rupses or with both. 


89. Penalty for contravention of certain 
provisions of the Act. — Whoever ontra- 
veros any of the provisions of this Act, for 
which no penalty has been elsewhere pro- 
vided in thig Act, shall be punishable with 
fine which may extend to five thousand 
rupees, and in the oase of continuing contra- 
vention,\-with an additional fine which may 
extend-'to ‘one hundred rupees for every day 
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during which gach contravention continaee.. 
aftar conviction for the first suoh contraven- 
tion. 

40. Offences by companies. — (1) Where- 
an offence under this Act has baen committed 
by a company, every person who, af the time 
the offence waa committed, waz direotly in 
charge of, and was responsible to, the com- 
pany for the conduos of the business of thes 
company, aa well as the company, ghali be 
deamed to be guilty of the offence and shalt. 
be liable to ba proceeded against and punished. 
accopdingly: 

Provided that nothing contained in this: 
sub.section shall render any such person. 
liable to any punishment provided in this Ast, 
if hə proves that the offence was committed - 
without his knowledge or that he exercised. 
all due diligence to prevent the commigsior . 


‘of such offence. 


(2) Notwithstanding anything sontained im- 
sub-section (1), where an offence under this. 
Act has been committed by a company and it- 
ig proved that the offence has bean committed . 
with the consent or connivance of, or ig attri. 
butable to any neglect on the part of any- 
director, manager, secretary or other officer- 
of tha company, gach director, manager, 


_sesretary or other officer shall also ba deamed: 


to be guilty of that offence and shall be liable: 
to be proceeded against:and punished acoord- 
ingly. 

Beplanation. — For the purposea of this. 
section ,— . 

(a) ‘‘company” means any body corporate’ ° 
and includes a firm or other agsodiation of? 
individuals; and 


(b) "direstor”, in relation to a firm, means « 
a partner in the firm. 

41, Offences by Government Dapart- . 
ments.—(1) Where en offence under this Act. : 
has been committed by any Department of - 
Government, the Head of the Department. . 
shall be deamed to be guilty of the offence: . 
and shall be liable to be proceeded against... 
and punished accordingly: 

Provided that nothing contained in fhig.. 


. gestion shall render such Head of the Depart. - 


ment liable to any punishment if ha proves. 
that the offence was committed without his:. 
knowledge or that he exercised all dae dili- 
gente to prevent fhe commission of such . 
offencs. 

(2) Notwithstanding anything contained in . 
sub-section (1), where an offence onder thie . 
Act has been committed by a Department of ` 
Government and it is proved that the offence . 
hag been committed with the consent or con. 
nivanoe of, or is attributable to any neglect 
on the part of, any officer, other than. the.. 


CHAPTER V 
FUND. AGOOUNTS AND AUDIT 


$2. Contributions by Central Govern. 
ment., —The Osntral Government may, after 
due appropriation made by Parliament by law 
in this behalf, make in each financial year 
auch contributions to the State Boards aa it 
may think necessary to enable. the State 
prea to perform their functions under thig 

t: 

Provided that nothing in this saction shall 
apply to aay State Board for the Prevention 
and Control of Water Pollution constituted 
under section 4 of the Water (Prevention and 
Control of Pollution) Act, 1974, which is em. 
powered by that Aci to expend money from 
itg fund thereunder also for performing itg 
fanctions, under any law for the time being 
in force relating to the prevention, control or 
abatement of sir pollution. 

38. Fund of Board. — (1) Every State 
Board shall have its own fund for the pur. 


poses of this Act and all sums which may, 


from time to time, be paid to it by tha Cen- 
teal Government and all other receipts (by 
way of contributions, if any, from the State 
Government, fees, gifts, grante, donations, 
benefactions or otherwisa) of that Board shall 
be carried to the fund of the Board and all 
odie by the Board shall be made thare- 
om. 

(2) Every State Board may expend such 
sums ag it thinks fit for performing ita funo- 
tions under this Aot and such sums shall be 
treated ag expenditure payable out of the 
fund of that Board. z 

(3) Nothing in this section ghall apply to 
any State Board for the Prevention and Con- 
trol of Water Pollution constituted under 
section 4 of the Water {Prevention and Con- 
trol of Pollution) Act, 1974, which is om. 
powered by that Act t expend money from 
ita fund thereunder also for performing ity 
functions, under any law for the time being 
in force relating to the prevention. control or 
abatement of air pollution. 

34. Budget. —— The Central Board or, as 
the case may be, the State Board shall, dur- 
ing each financial yaar, prepara, in such form 
and at such time sa may be prescribed, a 
budget in respect of the’ financial year next 
ensuing showing the estimated receipt and 
expenditure under this Aot, and copies there. 
ef shall be forwarded to the Oentral Gov. 
ernment or, as the case may be, the State 
Government. 

38. Annual report. — (1) The Osntral 
Board shall, during each financial year, pre. 
pare, in such form and at auch time as may 
be prescribed, an annnal report giving full ac. 
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count of its activities under thig Act during 
the previous financial year and copies there- 
of shall be forwarded to the Central Govern. 
ment and that Government shall cause every 
aush report to be laid before both Houses: 
of Parliament within six months of the date 
on which it is racaivad by that Government. 

(2) Every State Board shall, during each. 
financial year, prepare, in such form and at 
gach time as may ba presoribrd, an aatal 
report giving full sacooant of its activities. 
under thig Act during the previous financial 
year and copies thereof shall be forwarded: 
to the State Government and that Govern- 
ment shall cause every sach report to ba laid 
before the State Legislature within a period 
of nine months of thea date on which it is 
received by that Government.. 


88. Acooanty and audit, — (1) Every 
Board shall, in relation to its functions under 
this Act, maintain proper agdounts and other 
relevant records and prepare an annual state- 
ment of accounts in such form as may ba 
prestribed by the Oentral Government or, as 
the case may ba, the State Governmant. 

(2) The acoounts of the Board shall be 
audited by an auditor duly qualified to act 
as an saditor of companies under section 286. 
of the Companies Act, 1956. 

(3) The said auditor shall ba appointed by 
the Central Government or, as the case may 
be, the State Government on the advico of 
tha QOomptroller and Auditor-General of 
Indis. 

(4) Every auditor appointed to audit the 
accounts of the Board under this Act shall 
have the right to demand the production of 
books, atoounts. connected vouchers and other 
documents and papers and to inspect any of 
the offices of the Board. 

(5) Avery such auditor shall send a copy 
of his report together with an audited copy 
of the accounts to the Central Government or.. 
as the cage may be, the State Government. 

(3) The Central Government shall, ag soon 
as may be after the receipt of tha audit. 
report under subsection (5), cause the game 
to be laid before both Houses of Parliament. 

(7) The State Government shall, as soon. 
ag may be after tha receipt of the audit report. 
under sub-section (5), causa the game to be 
laid before the State Gegislatare. 


OHAPTER VI 
PENALTISS AND PROOHDURB iin 
37. Failura to comply with the provi.. 
sions of section 21 (8) or section 28 or 
with orders or directions issued under- 
the Act.—(1) Whoever fails to comply, with. 
the provisions of sub.gec. (5) of S. 31 or 8. a2: 
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and the container or containere shall be gent 
without dalay by the person taking the sample 
dor analysis to fhe laboratory established or 
spacified under gab-section (1) of section 23 
and sich person shall inform the Government 
analyst appointed under gab.section (4) of 
gedtion 29, in writing, about the wilful absanae 
of thd osoupler or his agent, or, ag the casa 
may ba, hig refusal to sign the container or 
aontatnarg. 


21 Reports of the result of analysis on 
samples taken under section 326. — (1) 
Where a sample of emission has been sent for 
analysis to the laboratory established or re- 
cognised by the State Board, the Board an. 
alya appointed under sub-section (2) of sac. 
tion 29 ghall analyse the sample and submit a 
report in fhe prescribed foem of auch analysis 
in triplicate to the State Board. 


' (2) On receipt of the report under sub- 
asotion (1), one copy of the report shall be 
dent by the Stata Board to the ocoupier-or his 
agent referred to in saction 28, another scopy 
shall ba preserved for produation before the 
court in case any legal proceedings are atakon 
againgt him and the other copy shall be ‘kept 
by the State Board, 


(3) Whara a sample hag hion sent fai! rere 
lysis under clausa ({d) of sub-section (3) oc 
aub.sootion (4) of saction 36 to any laboratory 
mentioned therein, the Government analyst 
referrad to in the ssid sub-section (4) shall 
analyse the sample and submit a raport in tha 
prescribed form of the result of the analysis 
in triplicate to the Stara Board which shall 
comply with tho provisions of sub-section (8). 


(4) Any cost incurred in getting any sample 
analysed at the request of the oaeupier or his 
agent as provided in clause (d) of aub-sso. 
tion (3) of section 28 or when he wilfally 
abaants himself or refuses to sign the marked 
and sealed container or contsinears of sample 
of emission under aub-geotion (4) of that geo. 
tion, shall ba payable by auch oscupier or his 
agant and in cage of default the game shall ba 
recovarable from him ag arraara of iand re. 
venue or of public demand. 


28. State Air Laboratory. — (1) The 
State Government may, by notification in the 
Official Gazette, — 

{a) establish one or more State Air Dubo: 
ratoriog; or 

(b). apecify one or more laboratories or 
institutes as State Air Laboratories to carry 
out the functions entrusted to the Stata Air 
Lsboratory under this Act, 


(2) The State Government may, after con. 
auliation. with the State Board, make rules 
wprescribing — . 
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(a) the functions of the State Air Labora. 
Ory ; 

(b) the procedure for the submission to the 
said Laboratory of samples of air or emission- 
for analysis or tests, the form of the Labora. 
tory’s report thereon and the faes payable in 
reapadt of auch report; 


(o) auch other matters as may be necessary 
Or expedient to enable that Laboratory to 
Garry out ita functions. 


99. Analysts. — (1) The State dorne 
ment may, by notification in the Official 
Gazette, appoint such persons as it thinks fib 
and having the pragoribed qualifications to ba 
Governmoeni analysts for the purpose of ana- 
lysts of samples of air or emission sont for 
analysig to any laboratory eatablighed or spe- 
Gifiad under sub-section (1) of saction 38. 


(2) Without prejudica to the provisions of 
pedtion 14, the State Board may, by notifics. 
tion in tha Official Gazette, and with the ap. 
proval of the State‘Governmant, appoint auch 
parsons ag if thinks fit and having the pres- 
aribad qualifigations to be Board analysis for 
the purpoge of analysis of samples of air or 
emission sent for analysis to any laboratory 
established or recognigad under aection 17. 


30. Reports of analysts.—Any dosument 
purporting to ba a raport signed by a Govern. 
ment analyst or, as the cage may bs, a State 
Board analyst may be used ag evidence of the 
facts stated taerain in any procsadiag undar 
this Act. 


31. Appeals. — (1) Any parson aggrieved 
by an order made bg the State Board under 
thia Ach may, within thirty days from the 
data on which the order ig cammunicated to 
him, prefer an appeal to sach authority (hero. 
inaltar raferred to ag tha Appellate Ausho- 
rity) as the State Govarnment may think fit 
to costituie : 


Provided that the Appellate Authority may 
entertain the appaal after the expiry of tha 
gaid pariod of thirty days it such authority is 
satisfied that the appellant wag prevented by 
gafficient cause from filing the appeal in tima, 

(2) The Appellate Authority shall consiat of 
a single parson or three persons as the State 
Government may think fit to ba appointed by 
the State Govarnment. 


(3) The form and the manner in whioh an 
appeal may be preferred under sub-section (1), 
the fees payable for such appsal and the pro. 
cedare to be followed by the Appellate Autho. 
rity shall be guch ag may ba presaribed. 

(4) On receips of an appeal preferred under 
sub.aadtion (1), the Appallate Authority shall, 
atter giving the appellant and the State Board 
an opportunity of baing heard, dispose of the 
appeal as expeditiously as possible, 
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(1) ''member” means a member of the 


Central Board or a State Board, as the casa’ 


msy be, and includes the Chairman thereof ; 


(m) '‘oosupier”, in relation to any fastory 
Or premises, means the person who hag control 
over the affairs of the factory or the premises 
and where the gaid affairs are entrusted to a 
managing agent, such agent shall be deamed 
to be the occupier of the factory or the 
premizeés ; 

(n) prescribed” means prescribed by rules 
made under this Act by the Central Govern- 
ment or, a3 the cage may ba, tha State Govern- 
ment; 

(o0) "State Borrd” means, — 


(i) in relation to a State in which the Water 
(Prevention and Control of Pollution) Act, 
1974, is in forge and the State Govarnmont 
has constituted for that State a State Board 
for the Prevention and Control of Water 
Pollution under saction 4 of that Aot, the said 
State Board; and 


(ii) in relation to any other State, the State 
Board for the Prevention and Oontrol of Air 
Pollution constituted by the State Government 
under section 5 of this Aot. 


. QOHAPTHR II 


CENTRAL AND Stara BOARDS FoR THAR 
PRHVENTION AND CONTROL OF 
Are POLLUTION 


3. Contral Board for the Prevention and 
Control of Air Pollution. — The Central 
Board for the Prevention and Control of Water 
Pollution constituted under section 3 of the 
Water (Prevention and Control of Pollution) 
Act, 1974, shall, without prejudice to the 
exercise and performance of its powers and 
functions under that Act, exercise the powers 
and perform the functions of the Oentral 
Board for the Prevention and Control of Air 
Pollution under thie Act. 


&. Btate Boards for the. Prevention. and 
Control of Water Pollutien to ba State 
Boards for the Prevention and Control of 
Air Pollution. — In any State in which the 
Water (Prevention and Control of Pollution) 
Act, 1974, is in force and tha State Govern. 
ment hag constituted for that State a State 
Bosrd for Prevention and Qoutrol of Water 
Pollution under gestion 4 of that Aot, auch 
State Board shall ba deemed to be the Stata 
Board for the Prevention and Control of Air 
Pollution constituted under section 5 of this 
Act and accordingly that State Board for the 
Prevention and Control of Water Pollution 
shall, without prejudica to the exercise and 
performance of its powers and functions under 
that Aci, exercise the powers and perform the 
functions of the State Board for the Preven. 
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tion and Qontrol of Air Pollution under this 
Agi. 

8. Constitution of State Boards.—(1) In 
any State in which the Water (Prevention 
and Control of Pollution) Act, 1974, is nob in 
force, or that Act is in force but the State 
Government has not constituted a State Board 
for the Prevention and Oontrol of Water 
Pollution under that Act, the State Govern- 
ment shall, with effect from such date as ib 
may, by notification in the Official Gazette, 
appoint/conatitute a State Board for the Pre- 
vention and Control of Air Pollution ander 
auch name as may be gpacifed in the noti- 
fication, to exercise the powers conferred on, 
and perform the funotions assigned fo, that 
Board under thig Act. 

(2) A State Board constituted antes thia 
Aci shall consist of the following members, 
namely :—- 

(a) a Ohairman, being a person having 
special knowledge or practical experience in 
respect of matters relating to environmental 
protection, to be nominated by the State 
Government: 

Provided that the Chairman may be either 
whole-time or part-time as the Stata Govern. 
ment may think fit; 

(b) such number of officials, not oxescding 


: five, as the Stata Govarnment may think fit, 


to be nominated by the State Governmant to 
represent that Government; 


(o) such number of persons, not exceeding 
five, as the State Government may think fil, 
to be nominated by the State Government 
from amongst the members of the local autho- 
rities functioning within the State; 


(d) such number of non-officials, not exceed- 
ing three, ag the State Government may think 
fit, to be nominated by the State Government 
to repressnt the intaresta of agriculture, 
fishery or industry or trade or labour or any 
other interesi, which, in the opinion of that 
Government, ought to ba represented; 


(a) two parsons to represant the companies 
or corporationa owned, controlled or managed 
by the State Government, to ba nominated by 
thai Government; 

(i)a fall.time member-secretary having 
practical’ experience in respsot of matters 
relating to environmental protection and 
having administrative oxparience, to be 
appointed by the State Government: 


Provided that the State Government shall 
engure that not less than two of the memberg 
are persons having special knowledge or prat- 
tical experience in respect of matters relating 
to the improvement of the quality of air or 
the prevention, control or abatement of sir 
pollution. 
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41. Offences by Government Departments. 
42. Protection of action taken in good faith. 
43. Cognizance of offences. 
44. Members, officers and employees of Board 
to be publio servants, 
45. Reports and returns. 
46. Bar of jurisdiction. 
OHAPTER VII 
MisoRLbANROUS 


47. Power of State Government to supersede 
State Board. 


48, Spacial provision in the case of super. 
session of the Oentral Board or the 
State Boards constituted under the 
Water (Prevention and Oontrol of Pollu- 
tion) Act, 1974. 

49, Dissolution of State Boards constituted 
under the Act. 

50. Power to amend the Schedule. 


51. Maintenance of register. 
52. Effect of other laws. 


53. Power of Central Government to make 


rules, 
54. Power of State Government to make 
roles. : 
THE SOHEDU LE 
(See sections 21, 22, 24 and 50) 


a iy 


THE AIR (PREVENTION AND -CONTROL 
OF ¢OLLUTION) ACT, 1984 
(Aot No. 14 of 1981)* 

(29th March, 1981) 

An Act to provide for the pravention, 
control and abatement of air pollution, 
for the establishment, with a view to 
carrying out the aforesaid purposes, of 

Boards, for conferring on and assigning 

to such Boards powers and functions 

relating thereto and for matters oon- 
nected therewith. 

Wheress decisions were taken at the 
‘United Nations @onference on the Haumean 
Environment held in Stockholm in June, 1972, 
in which India participated, to take appro- 
priate steọ3 for the preservation of the natural 
resources of the earth which, among other 
things, include the preservation of the quality 
- of air and control of air pollution: 

And whereas itis considered necessary tO 
implement the decisions aforesaid in so far 
aa they relate to the preservation of the 
quality o of air and control of air pollution; 


[*] Received the assent of the President on 


20.3,1981. Act published in Gaz. of India‘ 


80-3.1981, Part II-S. 1, Ext., p. 55, 

For Statement of Obfects and Reasons, see 
Gaz. ge India, 24-11-1080, Part {I.S, S, Ert., 
p. 1092 
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Be it enacted by Parliament in the ‘Thirty. 


second Yesr of the Republic of India as 
follows :-~ 


OHAPTER I 
PRELIMINARY 


4. Short title, extent and commence- 
ment, — (1) This Act may be called the AIR 
(PREVENTION AND OONTROL OF POL- 
LUTION) ACT, 1981. 

(2) Tt extends to the whole of India. 


(3) It shall come into force on such date as 
the Central Government may, by notification 
in the Official Gazette, appoint. 


2. Definitions. — In this Act, unless the 
context otherwise requires, — 

(a) "air pollutant” means any solid, liquid 
or gaseous substance present in the atmos. 
phere in such Goncentration #8 may be or 
tend to be injurious to human beings or other 
living oreatures or piana or property or 
environment ; 

(b) “air pollution” PEE the presence in 
the atmosphere of any air pollutant ; 

(c) ‘approved appliance’’ means any equip. 
ment or gadget used for the burning of any 
combustible material or for generating or 
Consuming any fume, gas or particulate matter 
and approved by the State Board for the 
purposes of this Act ; 

(d) “approved fuel’? means any fuel ap- 
proved by the State Board for the purposes i 
of this Act ; 

(e) ‘‘automobile” means any vehicle power- 
ed either by internal combustion engine or by 
any method of generating power to drive such 
vehicle by burning fuel ; 

(Ð “Board” means the Central Board or a 
State Board ; 

(g) ‘Central Board” means the Central 
Board for the Prevention and Oontrol of 
Water Pollution constituted under seetion 3 
of the Water (Prevention and Control of Pol. 
lution) Aot, 1974 ; 

(h) chimney” includes any structure with 
an opening or outlet from or through which 
any air pollutant may be emitted ; 

(i) ‘control equipment’ means any ap. 
paratus device, equipment or system to con. 
trol the quality and manner of emission of 
any air pollutant and includes any device 
nged for securing the efficient operation of any 
industrial plant ; ; 

(i) “emission” means any solid or liquid or 
gaseous substance coming out of any chimney, 
duct or flue or any other outlet ; 

(k) “industrial plant’ means any plant 
used for any industrial or trade purposes and 
emitting any air pollutant into the atmos. 
phere ; 
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March, 1979. in excess of the amounts 
granted for those services and for that 
year. 


[Text of the Act Not Printed | 

TAE MANIPUR APPROPRIATION (YOTE 
ON ACCOUNT) ACT, 1984 
(Act No. 12 of 1981) 
(29th March, 1981) 
An Act to provide for the withdrawal of 
certain sums from and out of the Con. 
solidated Fund of the State of Manipur 
for the services of a part of the finan- 
cial year 1981-82. 
[Text of the Act Not Printed.] 


THE MANIPUR APPROPRIATION AGT, 
1984 


(Ast No. 43 of 1984) 
(29th March, 1981) 
An Act to authorise payment and appro- 
priation of certain further. sums from 
and out of the Consolidated Fund of the 
State of Manipur for the services of as 
financial year 1980.81. 


[Text of the Act Not Printed. |} 


THE AIR (PREVENTION AND CONTROL 
OF POLLUTION) ACT, 1981 
(Act No. 44 of 1981) 

CONTENTS 
OHAPTER I . 2 
PRELIMINARY 

1. Short title, extent and commencement, 

2. Definitions. 


OHAPTER II 
OENTRAL AND TAIN BOARDS FOR THE 
PRHVENTION AND CONTROL OF AIR 
POLLUTION. 

3. Central Board for the Prevention and 
Control of Air Pollution. 

4. Stete Boards for the Prevention and 
Control of Waiter Pollution to be State 
Boards for the Prevention and Control 
of Air Pollution. 

5..Constitation of State Boards. 

6. Central Board to exercise the powers 
and perform ths functions of a State 
Board in the Union territories. 

a: elie and conditions of service of mem. 

ers. . 
8. Disqualifications. 
9. Vacation of seats by members. 
10. Meetings of Board. 
11, Constitution of committees. 


The Air (Prevention and Control of Pollution) Act, 1981 | 


A. I. R. 


12. Tamporory association of persons with 
Board for particular purposes. 

13. Vacancy in Board not to invalidate acts 
Or proceedings. ` 

14.-Member-sesretary and officara and other 
employees of State Boards. 

15. Delegation of powers. 

OHAPTER IQ 
PoWEES AND FUNOTIONS oF BOARDS 

16. Functions of Central Board. 

17. Functions of State Boards. 

18. Power to give directions. 

OHAPTER IV 
PREVENTION AND OoNTEOL oF AIR 
POLLUTION 

19. Power to declare air pollution Sail 
areas. 

20. Power to give instructiones for ensuring 
standards for emission from automo- 
biles. 

. Restrictions on use of certain industrial 
plants. 

9%. Persons carrying on industry, efo., not 
to allow emission of air pollutants in 
excess of the standarda laid down by 
State Board. 

93. Furnishing of information to State 
Board and other sgaencies in certain 
Cases. 

24. Power of entry and inspection. 

45, Power to obtain information. 

26, Power to take samples of air or emis- 
gion and procedure to be cua in 
connection therewith. 


_ 


“27. Reports of the result of dik on 


samples teken under section 26. 


28. State Air Laboratory. 
29. Analyats. 


30. Reports of analysts. 


‘31. Appeals. 


OHAPTER V 
FUND, Accounts AND AUDIT 
32. Contributions by Central Government. | 
33, Fund of Board. 
34. Budget. 
35, Annual report. 
36. Accounts and audit. 
OHAPTER VI 
PENALTIES AND PROCEDURE 
37. Failure to comply with the provisions 
of section 21(5) or section 22 or with 
ree of directions issued under the 
38. Penalties for certain acts. 
39. Penalty for contravention of certain pro- 
visions of the Act. 
40. Offences by companies. 
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Income.tax Act, 1961 (hereinafter referred to 
ag the Income.tax Aot), the Wealth-tax Act, 
1957 (hereinafter referred to as the Waalth. 
tax Act) or the Gift.tax Aot, 1958 (herein- 
after referred to as the Gift-tax Act) and, in 
particular, no person who has subscribed to. 
or hag otherwise acquired, the said Bonds 
shall be entitled — 

(a) to claim any set-off or relief in any 
segessment, re-asasssment, appeal, reference 
er other proceeding under the Income-tax Aot 
er to reopen any sasessment or ré.agsesament 


made under that Act on the ground that he 


has subscribed to or has otherwise acquired 
the said Bonds; 
‘(b) to claim, in relation to any period be- 


fore the date of maturity of the said Bonds. 


that any asset which is inoludible in hig net 
wealth for amy assessment year under the 
Wealth.tax Act has been converted into the 
said Bonda; or 

(a) to claim, in relation to any period be- 
fore the date of maturity of the said Bonda, 
that any asset held by him or any sum ore. 
dited in his books of account or otherwise 
held by him representa the consideration 
received by him for the transfer of the said 
Bonds. 

8 Amendment of Ast 43 of 1951. — In 
the Income.tax Ach, — 

(a) in section 2, in clause (14), after sub- 
alauso (iv), the following sub-clause shall be 
ingerted, namely: —— 

"{v) Special Bearer Bonds, 1991, issued 
by the Central Government;”; 

(b) in section 10, in olanse (15), atter sub- 
elause (ia), the following sub.clanse shall be 
inserted, namely:— 

(ib) premium on the redemption of Spe- 
cial Bearer Bonds, 1991;”. 


6. Amendment of Act 27 of 1987. — In 


gestion 5 of the Wealth-tax Aot, in sub- 
Baotion (1), after olansa (xvia), the following 
elauge shall be ingested, namely: — 

"(xvib) Special Bearer Bonda, 1991;”. 

7. Amendment of Ast 18 of 1958. — In 
gestion 5 of the Gift-tax Act, in anb.section (1), 
after clause (ilia), the following clause shall 
be inserted, namely:— 

"(iiib) of property in the form of Special 
Bearer Bonds, 1991;”. 

8. Power to remove diffiaulties.—(1) If 
any difficulty arises in giving effect to the 
provisions of this Act, the Central Govern- 


ment may, by order, not inconsistent with the 


‘provisions of this Act, remove the difficulty. 

(2) Every order made under thia section 
shall, as soon as may be afier it ia made, be 
laid before each House of Parliament. 


the Appropriation (Railways) No. 4 Act, 1881 . 
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9. Repeal and saving. — (1)- The Special 
Bearer’ Bonds (i{mmunities and Exemptions) 
Ordinance, 1981, is hereby repealed. 
(2) Notwithstanding such repeal; anything 
done or any action taken under the Ordinance 
so repealed shall be deemed to have been 
dane or taken under the corresponding provi- 
sions of this Acé. 


THE APPROPRIATION (RAILWAYS) 
ACT, 1984 
(Act No. 8 of 1981) 

{27th March, 1984) 
An Act to authorise payment and appro. 
priation of certain. sums from and out 
of the Consolidated fund of India for 
the services of the financial year 1981. 

- 82 for the purposes of Railways. 

[Text of the Aob Not printed. ] 


THE APPROPRIATION (RAILWAYS) — 
No. 2 ACT, 1984 
(Ast No. 9 of 1984) 

(Ith Maroh, 1981. ) 

An Act to authorise payment and appro. 

priation of certain further sums from 

and out of the Consolidated Fand of 

India for the services of the financial 

year 1980-81 for the purposes of Rail. 
ways. 

[Text of the Act Not Printed] 


THE APPROPRIATION (RAILWAYS) 
No. 3 ACT, 1984 
(Act No. 10 of 4981) 
(27th March, 1981) 
An Act to provide for the authorisation 
of appropriation of moneys out of the 
Consolidated Fund of India to meet the 
amounts spent on certain services for 
the purposes of Railways during the 
financial year ended on the 34at day of 
March, 1978, in excess of tha amounts 
granted for thosa services and for that 
your. 
[Text of the Act Not Printsd ] 


THE APPROPRIATION ee 
No, 4 ACT. 498 
(Ast No. 14 of on 

(27th Marsh, 1981.) 
An Ast to provide for the authorisation 
of appropriation of moneys out of the 
Consolidated Fund of India to meet the 
amounts spent on cartain services for the 
. purposes of Railways during the finan. 
cial year ended on the 3ist day of 
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THE DELHI SIKH GURDW ARAB tion value, after ton yearg, of twelve thougsnd: 
' (AMENDMENT) ACT, 1984 rupees; i 
(Aot No. 8 of 1984)* And whereas it is expedient to provide for 


[38th March, 1981.] certain immanities and axemptiong to render 


An Aet further to amend the Delhi Sikh jË Possible for persons in possession of black. 

Gurdwaras Act, 19714. money to invest the same in the said Bonds; 

A ‘ : Be it enacted by Parliament in the Thirty. 
Bae neg rs oar e pi second Year of tha Republic of India as. 
follo wa: =~ follows: — 

4. Short titl mme t, — (1 1. Short title, extent and scommanse-— 
hig Act may Se THE DELHI sIKE ment. — (1) This Aot may be called THE. 
GURDWARAS (AMENDMENT) AOT, 1981, SPECIAL BEARER BONDS (IMMUNITIES 

(2) It shall be deemed to hava come into “ND BXEMETIONS) ACT, 1981. 


force on the 21st day of January, 1981. (2) It extends to the whole of India. 

9, Amendment of gsction 146. — In the (3) It shall be deemed to have coma into. 
Delhi Sikh Gurdwaras Act, 1971 (hereinafter foros on the 12th day of January, 1981. 
referred to as the pringipal Act), sub- 2. Definition. — In this Act, ‘Special. 
soction (3) of section 16 shall be omitted. Bearer Bonds” meana the Special Bearer- 

3. Repeal and Sawing. — (1) The Delhi Bonds, 1991, issued by the Central Govern- 
. Sikh Gurdwaras (Amendment) Ordinanos, ment. 

1931, hereby repealed. 3. Immunities.—(1) Notwithstanding any- 

(2) Notwithstanding auch repeal, anything thing contained in any other law for the time 
done or any action taken under the principal being in force, — 

Act, ag amended by the said Ordinance, shall (a) no person who has subscribed to or hag 
be deemed to have been done or taken under Otherwise acquired Special Bearer Bonds shall 


the prinoipal Act, as amended by this Act. _ be required to discloss, for any purpose what. 
ae soaver, the nature and source of acquisition. 
of such Bonda; 
THE SPECIAL BEARER BONDS 


(b) no inquiry or investigation shall be- 
(IMMUNITIES AND EX&MP. commenced against any person under any suck. 
TIONS) AOT, 1984 law on the ground that such person hag sub. 
(Act No. 7 of 1984)t ,Soribed to or has otherwise acquired Spesial 
{27th March, 1984.] Bearer Bondg; and 
Au Act to provide for cartain immunities (o) the fact that a pergon hag subscribed to. 
to holders of Special Bearer Bonds, 1994 or has otherwise acquired Special Bearer 
and for certain exemptions from direct Bonds shell not be taken into account and 
taxes in relation to such bonds and for shall be inadmissible as evidence in any pro- 
matters connested therewith, eaedings relating to any offenca or the impo- 
Whereas for effective economic and sosial sition of any penalty under any such law. 
planning it is necessary to canalise for pro- (2) Nothing in sub-section (1) shall apply: 
dustive purposes black money which has in relation to prosecution for any offence 
besome a serious threat to the national eco- punishable under Ohap, IX or Chapter XVIIE 
womy; of the Indiam Penal Code, the Prevention of 
sation the Central Government has decided to PuBishable under any other law andwhich is- 
isguea at par certain bearer bonds to ba known similar to en offenca punishable under either 
au the Special Bearer Bonds, 1991, of the Of thoss Ohaptera or under that Act or for the 
faga value of ten thousand rupses and redemp- Purpose of enforcement of any civil Liability. 
ee ORT O E Ezplanation. — For the purposes of this- 
[*] Mein bar ee Dabl ae Ei India: sub-section, ‘civil lisbility’’ does not include 
25-3.1981, Part II-S. 1, Ext,, P. 81, liability by way of tax under any law for the 
For Statement of Objects and Reasons, see time being in force. 
P ioe India; 9-3.1981, Part IT-S. 2, Ext, 4, Acquisition, eto., of Bonds not to be. 
taken into account for certain proceedings, 


~ 


it] Received the assent of the President on — Without prejudice to the generality of 
| 273.108 Pai de te er of India; the provisions of section 3, the subsoription. 


For Statement of Objects and Reasons, ‘eis to, or acquisition of, Special Bearer Bonds by 


a 


Gaz, of India; 2-3-1981, Part II-S. 2, Ext, ®@y person shall not be taken into account for ` 


P, 160. the purpose of any proceedings under the 


at — nr >» 
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TAE LIFE INSURANCE CORPORATION 
(AMENDMENT) AGT, 1981. a 
(Act No. 1 of 1981)* 
(47th March, 1981.) 
An Act further to amend the Life Insur. 
ance Corporation Act, 1985. ; 


Whereas for securing the interesta of the 
Lite Insurances Oorporation of India and its 
policy-holderg and to control the cost of ad. 
ministration, it ig necessary. that revision of 
the terms and condition of service applicsble 
to tha employees ani agents of the. Corpora. 
tion should be undertaken expeditiously; 


Be it enagted by Parliament in the Thirty. 
second Year of. the. Ranaut of India ag 
follows: — 


- 4, Snort title = commensament. — (1) 
This Act may be called THE LIFE INSUR. 
ANOE CORPORATION (AMENDMENT) AQT, 
1981. 


(2) It shall bə deemed to have come into 
force on the 31st day of January, 1981. 


8. Amendment of section 48. — In the 
Life Insurance Corporation Act, 1956 (here. 
4nafter referred to as the principal Aot), in 
section 48,— 


(a) in gub.gseotion (2); after clause (o), the 
following clause shall be inserted and shall 
‘ya deemed to have been inserted with effect 

-from the 20th day of June, 1979, namely: — 


“(coj the terms and conditions of service 
of the employees and agents of the Corpora. 
tion, including those who became employees 
and agents of the Corporation on the sppoini- 
ed day under this Act:”; ~ 


(b) after sub-section (2), the following sub. 
sactions shall be inserted, namely:— 


“(QA) The regulations and other provi. 
sions as in force immediately before the com. 
-mencement of the Life Inguranse Corporation 
(Amendment) Aot, 1981, with respect to the 
orms and conditions of service of amployess 
and agents of the Corporation including those 
who became employees and agenta of the 
Corporation on the appointed day under this 
Act, shall be deemed to be rules made under 
alausa (co) of sub-section (2) and shall, sub. 
ject to the other provisions of this section, 
have effect accordingly. 

(2B) The power to make rales conferred 
by clause (cc) of ane: section (2) shall in- 
aludə — : 





L#] Received the assent of the President on 
17.3-1981, Act published in Gaz. of India; 
17-3-1981, Part IL-5. 1, Ezt., P. 9, 

For Statement of Objects and Reasons, see 

Gaz, cf India; 23-2.1981. Part H.-S. 2, 

, t Ext, „P, 56, a ; 
(September) 1981 Acts 13, | 


sea 


> > The Life Insurance Corpn. (Amdt.) Aot, 1981 


ro mcin a i itn ner 
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(i) the power to give Fotrpapecniys effect 
to such rules; and : 

(ii) the power to amend by way ‘of addi. 
tion, variation or repeal, the regulations end 
other provisions referred to in gub-section 
(2A), with retrospective effect, from'a date 
not earlier than the twentieth day ‘of June, 
1979. : 


(20) The provisions of PR (00) of sub. - 
seotion (2) and sub-section (2B) and any rules 
made under the said olanse (cc)-shall have 
effect, and any such rule made with -retros. 
pective effect from any date shall: also be 
deemed to have had effect from that date, 
notwithstanding any judgment, decree or 
order of any court, tribunal or other autho- 
rity and notwithstanding anything contained 
in the Industrial Disputes Act, 1947 or any 
other law or any agreement, settlement, 
award or other intrament for the time being 
in force.” 

3. Amendimi of section 49. — 
tion 49 of the principal Act,— 

(a) in gub.section (2),— 

(i) in clause (b), tha words “/and .the forma 


and conditions of service of employees or 
agents” shall be omitted; | he of 


(ii) clause (bb) shall ba omitted: and 


(b) after sub-section (2); the following sub- | 
section shall be inserted, namely:— 


(3) Every regulation made under this 
section shall be laid, as soon as may be after 
it is made, before each House of Parliament, 
while it is in session, for a total period of 
thirty days which may be comprised in one 
session or in two or more sucdsesive sessions, 
and if,- before the ‘expiry of the session im- 
mediately following the session’ or the sue. 
Gesgive sessions aforesaid, both Houses agree 
in making any modification in the regulation 
or both’ Houses agree. that the -regulation 
should not be made, the regulation. shall 
thereafter have. effect only in such-modified 
form or be of no offect, as the case may be; 
go, however, that. any such modification or 
annulment shall be without prejudice to the 
validity of anything previously. done under 
that regulation.”’. 


4. Repeal and saving, — (1) The life In. 
surance Corporation (Amendment) Ordinanes, 
1981 is hereby repealed. 

(2) Notwithstanding euch repeal, anything 
donè or any action taken under the principal 
Act as amended by the said Ordinance shall 
be deemed to have been done or taken under 
the principal Act as amended by this Acb. 


~ In gee. 


tag 


pon 


aanne EE 
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‘he Employses’ State Inaurance Fund, pre- 
mium relating to the Life Ingurance Oorpo- 
vation of India or for any other purpose. 


~ ) Prinoipal amount of scoured jana ad. 
wanoed by— 


(i) the Central Governmant 

(ii) a State Government 

(iii) Banks and finansial institutions. 

(b) Arrears in relation to contributions to 
ibs made by the companies to provident fund, 
he Employees’ State Ineurance Fund or 
ander any other Jaw for the time basing in 
force providing for such contributions. 


Oategory VII— 


Principal amount of ungecured loans ad. 


‘vanced by— 

(i) the Central Government 

(ii) a Stato Government 

(tii) Banks and financial institutions, 
<Oategory VITI— — 

(a) Any credits availed of by the companies 
‘for the purpose of carrying on any érading or 
raanufacturing operations. 

(b) Any dues of State Electricity Boards or 
other Government or semi.Government insti. 
„tutions against supply of goods or serviced. 

(o) Arrears of interest on loans and ad. 
vances, 


(d) Revenue. taxes, cesses, rates or other 
dues to the Central Government, a State 
‘Government or any local authority. 


(e) Any other loans or dues. 


‘THE APPROPRIATION (NO. 4) AOT, 1980. 
' (Act No. 74 of 1980) i 
(30th Desember, 1980) 


An Aot ‘to authorise payment and appro. 
priation of certain further sums from 
and out of the Consolidated Fund of 
India for the services of the financial 
year 1980.81, 


(Text of the Act not printed). 


The Appropriation (No. 3) Aot, 1981 « `: 


LALR 


THE APPROPRIATION (TOTE ON 
ACCOUNT) AOT, 1981 
(Act No. 2 of 1984) 

(28rd March, 1981) 

An Act to provide for the withdrawal of 
certain sums from and out of the Con. 
golidated Fund of India for the services 
of apart of the financial year 1981-82. 


[Text of the Act not printed. ] 


THE APPROPRIATION ACT, 4984 
(Act No. 3 of 1984) 

’ (23rd March, 1981.) 

An Act to authorise payment and appro- 

priation of certain further sums from 

. and out of the Consolidated Fund of 

India for the services of the financial 
year 1980.81, 

[Text of the Aci not printed.] 


THE APPROPRIATION (NO. 2) AOT, 1984 
- (Act No. 4 of 1981) 

(23rd Maroh, 1984.) 

An Ast to provide for the authorisation 

of appropriation of moneys out of the 

Consolidated Fund of India to meet the 

amounts spent on certain services du. 

ring the finanolal year ended on the 

Bist day of March, 1978, in excess of 

the amount granted for those Bervices 
and for that year. 


[Text of the Act not printed.] 


THE APPROPRIATION (NO, 3) ACT, 1984 
(Act No. 8 of 1984) 

(28rd March, 1981.) 

An Act to provide for the authorisation 

of appropriation of moneys out of the 

Consolidated Fand of India to meet the 

amounts spant on certain services du. 

ring the financial year ended on the 31st 

day of March, 1979, in excess of the 

amounts granted for those services and. 
for that year. 


[Text of the Act not printed. ] 
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THE ‘FIRST SCHEDULE 
[See sections 4 (4), 7, 8 (3) and 16 (1) (a) ] 








Si. : Amount (Rupees i 
Name of the company oe ade 
1. Hind Oyoles Limited 241.47 
2. Sen-Raleigh Limited ~- 708,00 - 
3. Sen and Pandit Industries Limited 23.96 
4, Ancillary Industries (Lugs) Private Limited 1.31 
_ 5. Ancillary Industries (Forgings) Private Limited 1.44 
8. Ancillary Industries (Cranks) Private Limited 3.33 
T. Naokhali Machine Tools Limited 2,87 





` 


THE SECOND. SOHEDULE 
[See section 8 (1) ] 








eee 





No Namocotthaeomoany a a 
1. Hind Cycles Limited 8,000 
2. Sen.Raleigh Limited 8,000 
3, Sen and Pandit Industries Limited 500 
4. Ancillary Industries (Lugs) Private Limited 500 
5. Ancillary Industries (Forgings) Private Limited 500 
500 


6. Ancillary Industries (Oranks) Private Limited 





THE THIRD SCHEDULE 
[Bee sections 18, 20 (1), 21 (1) and 23 (1)) 


ORDER OF PRIORITIES FOR THA DIFCHARGE 
OF LIABILITIES OF THB TWO COMPANIES 


Post.take.over management pertod 
Category, I— 
(a) Wages, salaries and other dues payable 
to the employees of the companies. 


(b) Deductions made from the salaries and 
wages of tha employees for provident fund, 
the Employees’ ttate Insurance Fund, pre- 
mium relating to the Life Insurance Corpo. 
ration of India or for any other purpose. 
Category II — 

Principal amount of loang advanced, by — 

(i) the Central Government 

(ii) a State Government 

(iii) Banks and financial institutions 

(iv) any other gourcas. 

Category LI — 


(a) Arrearg in relation to contributions to 
be made by the companies to provident fund, 
the Employees’ State Insurance Fand or 


`“ 


under any. other law for the time being im 
force providing for such contributions. í 


(b) Any credita availed of by the com. 
panies for the purpose of carrying on any- 
trading or manufacturing Operations, other 
than thoge specified in sub-section (2) of 
section 5. 


(o) Any dues of Stata Electricity Boards or- 
other Government or semi-Government insti. 
tutions against supply of goods or servises,,, 
other than thoge specified in sub-section (2) oË 
section 5. 


(d) Arrears of K on loans and ad-- 
vances. 


Catagory IV— 


(a) Revenue, taxes, cesses, rates or other- 
dues to the Osentral Government, a State: 
Government or any local authority. 


(b) Any other dues. 
Pre.take.over management period 


Oategory V— 


(a) Wages, salaries and other dues payable- 


‘to the employees of the companies. 


(b) Deductions made from the salaries ang 
wages of the employees for provident fund,. 
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secretary or other officer shall be deemed to 
be guilty of that offence and shall be liable 
to be proceeded against and punished aocor- 
dingly. 


Ewplanation. — For the purposes of ihis 
gection, aa 


(a) ‘‘company” mesang ‘any body corporate 
and includes a firm or other sssociation of 
individuals; and 


(b) director”, in relation to a firm, meang 
a partner in the firm. 


39. Protection of action taken in good 
faith. — (1) No suit, prosecution or other 
legal proceeding shall lie against the Central 
Government or any officer of that Government 
or the Custodian or the Government com. 
panies or other person authorised by that 
Government or Government companies for 
anything which is in good faith done or 
intended to be done under thig Act. 


(2) No suit or other legal proceeding shall 
lie againat the Central Government or any of 
its officers or other employees or the Ousto. 
dian or the Government companies or any 
officer or other person authorised by those 
companies for any damage caused or likely to 
be caused by anything which is in good faith 
done or intended to be done under this Act. 


30. Delegation of powers. — (1) The 
Central Government may; by notification, 
direst that afl or any of the powers exercis. 
able by it under this Act, other than the 
powers conferred by this section and sec- 
tions 31 and 32 may also be exercised by snch 
person or persons as may be specified in the 
notification, 


(2) Whenever any delegato of power is ` 


mado under sub-section (1), the person to 
whom such power has been delegated shall 
act under the direction, control and super. 
vision of the Central Government. 


31. Power to make rules, — (1) The 
Geniral Government may, by notification, 
make rules for carrying out the provisions of 
this Act: 

(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
= pales msy provide for all or any of the 

following matters, namely :— 


The Hind Oyoles Ltd. cto. (Nationalisation) Act, 1980 


A, 1, Ri 


(a), the;time within which, and the manner 
in which, an intimation referred to in sub. 
section (3) of section 4 shall be given; 


(b) the form and manner in which, and the 
conditions under which, the Oustodian or 
Oustodians shall maintain the accounts as 
required by section 12; 


(ó) the manner in which the moneys in any 
provident fund or other fund, referred to im 
aeotion 14, shall be dealt with; 


(d) any other matter which ig required to 


' be, or may be, prescribed. 


(3) Every rule made by the Central 
Government under this Act shall be laid, as 
soon as may be after it is made, before each. 
House of Parliament, while it is in session, 
for a total period of thirty days which may 
be comprised in one session or in bwo or more 
guccesdiva sessions, and if, before the expiry 
of the sesion immediately following the 
geagion or the successive sessions aforesaid, 
both Houses agree in making any modification 
in the rule or both Houses agree that the: 
rule should not be mada, the rule shall. 
thereatter have effect only in such modified 
form or be of no effect, as the cage may be; 
so, however, that any such modification or 
annulment shall be without prejudice to the 


, validity of anything previously done under 


that rule. 


33. Power to ramove difficulties. — If 
any difficulty arises in giving offeot to the 
provisions of this Act, the Central Govern- 
ment may, by order, not inconsistent with the 


provisions of this Act, remove the difficulty : 


Provided that no such order shall be ‘made 
after the expiry of a pariod of two years from 
the appointed day. 


33. Repeal and saying. — (1) The Hind 
Cycles Limited and Soen-Raleigh Limited 
(Nationalisation) Ordinance, 1980,,is hereby 
repealed. ; is R 

(2) Notwithstanding such repeal, anything: 
done or any action taken under the Ordinance 
go repealed shall be deemed to have been 
done or taken under the corresponding pro- 
visions of this Act. 
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ed on the date immediately preceding the date 
on which the offices of the Oommisaionar ig 
finally wound up, shall be transferred by the 
Commissioner before hig office is finally wound 
up to the general revenue account of the 
Oenitral Government; bui a claim to any money 
#0 transferred may bo preferred to the Central 
Government by the parson entitled to such 
. payment and shall be dealt with as If guch 
transfer had not been made, and the order, If 
any, for the payment of the claim being 
éreated ag an order for the refund of revenue. 


OHAPTER VI 
MISCELLANHOUS 


25. Act to have overriding offect,-~ Tha 
provisions of this Act shall have offect not. 
withstanding anything inconsistent therewith 
in any other law for the time baing in force 
or in any instrument having effect by virtue 
of any law, other than this Aot, or in any 
decree or order of any court, tribunal-or other 
authority. 


: 26, Contracts to casse to have effect 
cnless ratified by Central Government or 
Government companies. — Every contract 
entered into by either of the two companies 
in relation to any of ita undertakings whioh 
has vested in the Central Government under 
gection 3 for any gervice,:sale or supply, and 
in force immediately before the appointed 
day, shall on and from the expiry of a 
period of thirty daya from the appointed 
day, ceage to have effect unless auch contract 
ia, before the expiry of that. period, ratified, 
in writing, by the Central Government or the 
Government company concerned, in whith 
such undertaking hag been vested under this 
Act and in ratifying auch contract, the Central 
Goverment or gach Government company 
may make guch alteration or mipetae ten 
therein ss is may think fit : 


Provided that the Central Government or 
#uch Government company shall not omit to 
ratify æ contrach and shall not make any 
alteration” ‘or modification in a coniract— 


(a) unlegs it is satisfied that such contract ig 
unduly onsrous.or has been entered into in 
-bad faith or is detrimental to the interests of 
the Central Government or such Government 
oompany; and 


(b) except after giving the parties to the 
contract = reasonable opportunity of being 
heard and except after recording in writing 
ita reasons for refugal to ratify the contract or 


for making any alieration or modification 
éharcin. 


27. Penalties. — Any person whoi— 
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(8) having in his possession, custody or 
control any property forming part of any 
undertaking of either of the two companies, 


. wrongfully withholds such property from the 


Oentral Government or the Government com. 
pany concerned; or 


(b) wrongfully obtains possession of, or 
retains, any property forming part of any 
undertaking of either of the two companies; or 


(o) wilfully withholds or fails to furnish to 
the Oentral Government or the Government 
oompany concerned or any person or body of 
peraone specified by that Government or guch 
Government company, any document relating 
to such undertaking, which may be in hig 
posseasion, custody or control, or 


(d) faila to deliver to the Oontral Govern. 
ment or the Government company concerned 
Or any person or body of persons specified by 
that Government or Government company, 
any assets, books of account, registers or other 
documents in his possession, custody or con- 
trol, relating to the undertakings of either: i 
the two compantiag; or 


(ə) wrongfully removes or destroys any 
proparty forming part of any undertaking of 
either of the two companies or prefers any 
claim which he knows or has reason to 
believe to be false or grossly inaccurate, 


shall be punishable with imprisonment for a 
term which may extend to two years, or with 
fine which may extend to ton thousand rupees, 
or with both. . 
48, Offencas by companies. — (1) Where 
an offence under this Act hag been committed 
by a company, avery person who, at the time 
the offence was committed was in charge of, 
and was responsible to, the company for the 
conduci of the business of tha company, as 
well aa the company, shall be deemed to be 
guilty of the offence and shall be liable to be 
proceeded against and punished accordingly: 


Provided that nothing contained in thig sub- 
section shall render any sush person liable to 
any punishment, if he proves that the offence 


.was committed without his knowledge or 


that he had exercised all due diligence to 


_ prevent the commission of such offences. 


(2) Notwithstanding anything contained in 
pub-geation (1), where any offence under this 
Aot has been committed by a company and 
it ig proved that the offence hag been commit- 
ted with the consent or connivance of, or ig 
attributable to any neglect on the part of, 
any director, manager, secretary or other 
officer of the company, such director, manager, 
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20. Examination of claims.— (1) On re. 
ceipt of the claims made under section 18, the 
Commissioner shall arrange the claims in the 
order of priorities specified in the Third 
Sohednle and examine the same in accordance 
with such order. 


(2) If, on examination of the claims, the 
Commissioner is of opinion that the amount 
paid to him under this Act is not sufficient to 
meet the liabilities specified in any lower 
category, he shall not be required to examine 
the claims in respect of such lower category. 


21. Admission or rejection of claims, — 
(1) After examining the claims with refer. 
ence to the priorities specified in the Third 
Schedule, the Commissioner shall fix a date 
on or before which every claimant shall file 
the proof of hig claim. 


(2) Not legs than fourteen days’ notice of the 
date so fixed shall be given by advertisement 
in one issue of any daily newspaper in the 
English language having circulation in the 
major part of the country and in one issue of 
any daily newspaper in such regional language 
ag the Commissioner may consider suitable, 
and every such notice shall call upon the 
claimant to file the proof of his claim with 
_ the Commissioner within the period specified 
in the advertisement. 


(3) Every claimant who fails to file the 
proof of his claim within the period specified 
by the Commissioner shall be excluded from 
the disbursements made by the Commissioner. 


(4) The Oommigsioner shall, after such 
investigation s8 may, in his opinion, be neces. 
sary and after giving the concerned company 
an opportunity of refusing the claim and after 
giving the claimant a reasonable opportunity 
of being heard. by order in writing, admit or 
reject the claim in whole or in part. 


(5) The Commiasioner shall have the power 
to regulate his own procedure in all matters 
arising ont of the discharge of his funations, 
including the place or places at which he may 
hold his sitting and shall, for the purpose of 
making any investigation under this Act, have 
the same powers as are vested in a Civil Court 
under the Code of Qivil Procedure 1908, 
` while trying a suit, in respect of the follow. 
ing matters, namely: 


(a) the summoning and enforoing the atten- 
dance of any witness and examining him on 
oath; = 


(b) the discovery and production of any 
document or other material object producible 
as evidence; 


(0) the reception of evidence on affidavits; 
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(a)? ihe iseuing of any commission for the 
examination of witness. 


(6) Any investigation before the Commis- 
sioner shall be deemed to be a judicial pro- 
ceeding within tha meaning of sections 193 
and 228 of the Indian Penal Code and the: 
Commissioner.shall be deemed to be a Oivi 
Court for the purposes of section 195, and 
of Chapter XXVI, the Code of Oriminal Pro. 
cedure, 1973, 


(7) A claimant who is disgatighed with the 
decision of the Commissioner may prefer an 
appeal against such decision to the principal 
Civil court of original jurisdiction within the 
local limits of whose jurisdiction the regis- 
tered office of the concerned company is 
situated: 


Provided that where a person who is # 
Judge of ẹ High Court is puisne shall hold it 
for the remainder of the period for which 
the company exercising jurisdiction over the 
place in which the registered office of the 
concerned company is situaied and guek appeal 
shall be heard and disposed of by not less than 
two Judges of that High Court. 


22. Disbursement of money by the Com. 
missioner. — After admitting a claim under 
this Aot, the amount due in respect of such 
Claim shall be paid by the Commissioner to 
ihe person or persons to whom sush ameuni ia 
due, and on sguch payment, the liability of 
each of the two companies in respect of such 
claim chall stand discharged. 


23. Disbursement of amounts to the two 
companies.~— (1) If, oub of the momess paid 
io him in relation to the undertakings of either 
of the two companies, there is a balamce left 
afier meeting the liabilities as specified In the 
Third Schedule, the Commissioner shall dis- 
burse such balance to the concerned company. 


(2) Where the possession of any machinery, 
equipment or other property has vested in the 
Central Government or a Government com- 
pany under this Act, but such mashinery, 
equipment or other property does no} belong 
to sither of the two companies, it shall be 
lawful ffor the Central Government ox the 
concerned Government company to continue to 
possess such machinery or equipment or other 
property on the same terms and condions 
under which they were possessed by efther of 
the companies Immediately before the ap- 
pointed day. 


- 94, Undisbursed of unclaimed amount 
to be deposited with the general revenue 
account, — Any money paid to the Commis- 
sioner which remains undigbur3ed or unolaim. 
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amounts payable under gestions 7 and. 8 to 
each of the two companies, by notiflostion, 
appoint a Commissioner of Payments. 


- (2) The Central Government may appoint 
uoh other persons as it may think fit to 
assist the Commissioner and thereupon the 
Commissioner may anuthorige one or more of 
auch persons also to exercise all or any of the 
powers exercisable by him under this Act and 
different pereong may be authorised a exer- 
isə different powera. 


(3) Any person authorised by the Com. 
missioner to exercise any of the powers exer- 
@igable by the Oommigssioner may exercise 
those powers in the same manner and with 
the same effect as if they have been conferred 
on that person directly by thig Act and not by 
way of authorisation. © 


(4) The salaries and allowances ‘of tha 
Commissioner and other pergons appointed 
under this settion shall be defrayed out of 
éhe Oonsolidated Bund of India. 


46. Payment by Central Government to 
‘the Commissioner. — (1) The Central Gov. 
arnment shall, within thirty days from the 
specified date, pay in cash to the Commis. 
sioner, for payment to each of .the two com- 
panies, — 


(a) an amount squal to the amount specified | 


against the name of such company in the 
Firat Schedule; and 


. (b) an amount equal to the amount payable ` 


éo each of the two companies under section 8. 
(2) A deposit account shall be opened by 


the Osntral Government in- favour of the 


‘Commissioner in the Public Account of India 
‘and. avery. amount paid under this Act to the 
Commissioner shall ba deposited by him to 
the credit of the said deposit account and the 
said deposit account shall be operated by the 
Oommisstoner. 


(3) Separate records shall be maintained 
by the Commissioner in respect of the under- 
takings of-each of the two companies in rela. 
tion to which payments have been made to 
him under this Aot. 


(4) Interest acoruing on the amount stand. 
ing to the credit of the deposit account refer. 


red to in sub-section (2) shall enure to tha - 


benafit of the two companies. 


41. Certain powers of Central Govern- 
ment or Government companies,— (1)sThe 
Central Government or the cancerned Govern. 
ment company, as the ossa may be, shall ba, 
entitled to receive, up to the specified date, to 
the exclusion of all other persons, any money 


due to either of the two companies In relation - 
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to the undertakings which have vested in the 
Oentral Government or the Government com. 
pany and realised after the appointed day, 
notwithstanding that the realisation pertaing 
to a period prior to the appointed day, 


| (2) The Oentral Government or the con- 
cerned Government company; ss the case may 
be, may make a claim to the Commissioner 
with regard to every payment made by that 
Government or Government company after ` 
the appointed day, for discharging any liabi- 
lity of dither of the two companies, not being 
any liability specified in sub-section (2) of 
section 5, in relation to any period prior to 
the appointed day. and every such claim ghali 
have priority, in accordance with the priori- 
ties attaching, under this Act, to the matter in 
relation to which euch liability has been dia- 
charged by the Central Government or the 
Government company. 


(3) Save as otherwise provided in this Act, 
tha liabilities of either of the two compantes 
in respect of any trangaction prior to the 
appointed day which have not been discharged 
on or before the specified date shall be the 
liabilities of the retrospective company. - 


18. Claims to be made to the Commis. 
Bioner.—Hyery person having a claim against 
either of the two companies with regard to any 
of the matters specified in the Third Schedule 
pertainining to any undertaking owned by it 
shall prefer such claim before the Commis- 
sioner within thirty days from the specified 
date: 


. Provided that if the Commissioner is satis. 
fied that the claimant was prevented by suffi- 
cient cause from preferring the claim within 
the ssid period of thirty deys, he may enter- 
tain the claim within a further period of 
thirty days, but not thereafter, 


49. Priority of claims.— The claims ani 
under section 18 shall have priorities in 
accordance with the following principles, 
namely:— 


(a) Ostegory I shall have precadence over 
all other categories and Category IL shall 
have precedenca over Oategory III, and goon; 


(b) the claims specified in each of the cate. 
gories shall rank equally and be paid in fall, 
but, if the amount is insufficient to meek such 
claims in fall, they shall abate in equal pro- 
‘portions and be paid accordingly; and 


(0) the question of discharging any liability 
with regard to a matter specified in a lower 
category shall arise only if surplus is left 
after meeting all the liabilities specified in 
the immediately higher category. 
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shall be conducted or in relation to any other 
a arising in the course of such manage. 
mant. 


11. Duty of persons to acsount for 
Assets, eto., in their possession. — (1) Any 
pergon who has, on the appointed day, in his 
possession or under his control any assets, 
bosks, documents or other papers relating to 
sny undertaking owned by the two companies, 
which have vested in the Central Government 
ror in Government companies under this Act; 
and which belong to the two companies, or 
would have so belonged, if the nadertakings 
‘awned by the two companies had not vested 
dn the Central Government or such Govern. 
ment companies, shall be liable to account 
for the ssid assets. books, documents and other 
papers to the Central Government or the 
‘Government companies and shall deliver 
them ap to the Osniral Government or guch 
Government companies or to such person or 
persons ag the Osntral Government or the 
concerned Government company may specify 
in thig behalf. 


(2) The Central Government or the Gov- 
@rnment companies aforesaid may take or 
cange to be taken all necessary steps for seour- 
ring possession of the undertakings of the two 
companies which have veated in the Central 
Government or the Government companies 
ander this Act.’ 


(3) The two companies shall within guch 
period as the Qentral Government may allow 
-in this behalf, farnish to that Government s 
-complete inventory of all their properties and 
~asseia, as on the appointed day, pertaining 

to the undertakings which have vested in the 
Oentral Government under section 3, and, for. 
this purpose, the Central Government or the 
‘Government companies aforesaid shall afford 
to the two companies all reasonable facilities. 


42. Acoounts and audit.—The Onstodian 
-of the undertakings of either, or both of the 
-two companies shall maintain an account of 
the undertakings of the concerned company or 
‘companies in such form and manner and 
ander such gonditiona as may be prescribed 
and the provisions of the Companies Act, 
1966, shall apply to the audit of the accounts 
-30 maintained as they apply to tha audit of 
the accounta of a company. 


OHAPTER V 


PROVISIONS RELATING TO BMPLOYARES OF 
THE TWO COMPANIES 


413. Continuance of. employees. — (1) 
‘every person who hag been immediately 
‘before the appointed day, employed in any 
undertaking of either of the two companies 
-ahall PES l 
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(a) on and from the appointed day, an 
employde of the Oentral Government, and 


(b) where the undertakings of the two 
Companies are directed, under gub-section (1) 
of section 6, to vest in Government companies, 
an employee of the’ concerned Government 
company on and from the date of such vesting 
or transfor, ` 


and shall hold offiea or garvice under the 
Central Government or the concerned Govern- 
ment company, as the case may be, with the 
same rights and privileges as to pension, 
gratuity and other matters as would have been 
admissible to him if-there had been no such 
vesting and shall continue to do so unless and 
until his employment under the Central Gov- 
ernment or the concerned Government com- 
pany, as the oase may be, is duly terminated 
or until his remuneration and other gondi- 
tions of service are duly altered by the 
Central Government or the concerned Govern. 
ment company, ag the case may ba. 


(2) Notwithstanding anything contained in 
the Industrial Disputes Act, L947 or in any 
other law for the time being in force, the 
transfer of the services of any officer or other 
person employed in any undertaking of either 
of the two companies, to the Oentral Govern. 
ment or a Government company, shalt not 
entitle auch officer or other employee to any 
compensation under this Act or any other law 
for the time beling in force and no such claim 
shall be entertained by any court, tribunal or 
other authority. 


44. Provident fand and other funds. — 
(1) Where either of the two companies baa 
established a provident fond, guperannaation , 
walfare or other fund for the benefit of the 
persons employed in any of its undertakings, 
tha moneys relatable to the officers or other 
employees whose services have become trans. 
ferred by or under this Act to the Oentral 
Government or a Government company shall, 
out of the moneys standing, on the appointed 
day, to the credit of such provident fund, 
superannuation, welfare or other fund, stand 
transferred to, and vest in, the Central Gov. 
ernment or the concerned Government com- 
pany, 43 the case may be, 

(2) The moneys which stand tranaferred 
under sub-section (1) to the Central Govern. 
ment or the Government company, as the 
case may be, shall be dealt with by that 
Government or Government company in such 
manner as may ba presoribed. 


CHAPTER VI 
COMMISSIONER OF PAYMENTS 


45. Appointment of Commissioner of 
Payments. — (1) The Osntral Government 
shall, for the purpose of disbursing the 


4984 . 


(2) Where the right, title and interest, and 
the liabilities referred to in sub-section (2) of 
section 5, of each of the two companies, in 
relation to its undertakings, vest in two 
Government companies under sub-section (1), 
the Government companies shall, on and 
from the date of such vesting, be deemed to 
have become the owners In relation to such 
undertakings, and all the rights and liabill- 
ties of the Central Government in relation to 
such undertakings shall, on and from the date 
of such vesting, ba deemed to have become 
the rights and liabilities, respectively, of the 
Government companies. 


CHAPTER UI 
PaYMENT OF AMOUNIS 


. 1. Payment of amount. — For the trang- 
fer to, and vesting in, the Central Govern- 
ment, under section 3, of the undertakings of 
each of the two companies and the right, 
title and interest of each of the two companies 
in relation to auch undertakings, there shall 
be given by the Central Government to each 
of the companies, in cash and in the manner 
specified in Chapter VI, an amount equal to 
the amonnt specified against the name of such 
company in the First Schedule. 


8. Payment of further amounts. — (1) 
For the deprivation of the two companies of 
the management of their undertakings, there 
shall ba given by the Central Government to 
each of the companies in cash, an amount 
calculated at the rate specified against the 
name of such company in the Second Schedule 
for the period commencing on the date on 
which the management of the undertakings 
of suoh company was taken over in purguanee 
of the orders made by the Oentral Govern. 
ment under the provisions of the Industries 
(Development and Regulation) Act, 1951 and 
ending on the appointed day. 

(2) The amount specified in seotion 7 and 
the amount csloulated in accordance with the 
provisions of sub-section (1) shall carry 
aimple interest as the rate of four per cent 
per annum for the period commencing on the 
appointed day and ending on the date on 
which payment of such amount is made by 
the Oentral Government to the Commissioner. 


(3) The amounts determined in accordance 
‘with the provisions of sub-sectiong (1) and (2) 
. ghall be given by the Central Government to 
the two companies in addition to the amount 
specified in the First Schedule. 


CHAPTER IV 


MANAGHMENT, BTO., OF THE UNDEB. 
TAKINGS OF THE TWO COMPANIES 


9, Management, eto., of the undertakings 
of the two companies. — (1) The general 
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superintendence, direction, contre] . and! 
management of the affairg and business of 
the undertakings of each of the two. com:. 


panies, the right, title and interest in rela-. 


tion to which have vested in the Central 
Government undar gection 3, phall,— 


(a) where a direction hag been made by 
the Central Government under gsub.geotion (1) 


‘of section 6, vest in the Government company 


specified in such direction; or 


(b) Where no such directlon has been made 
by the Central Government, vest in one or 
more Custodians appointed by the Centra} 
Government under sub. section (2), 
and thereupon the Government company so 
specified or the Cnostodian or Ongtodiang so: 
appointed, as the case may be, shall be entitl- 
ed to exercise, to the exclusion of all other 
persons, all such powerg and do all ‘such. 
things as either, or both of the two companies 
is, or are, authorised to exercise and do in 
relation to ita or their undertakings, 

(2) The Central Government may appoint 
one or more {ndividuals or a Government. 
company aa the Custodian or Ougtodians of: 
the undertakings of either, or both, of the- 
two companies in relation to which no direc. 
tion has besn made by it under sub-section (1) 
of section 6, 


(3) The Oustedian or Custodians go appoint- 
ed shall receive, from the funda of the 
undertakings of the two companies, such. 
remuneration as the Osntral Government may 
fix and shall hold office during the pleasure- 
of the Central Government. 


10. Duty of persons in charge of SERA 
ment of the undertakings of the two com. 


‘panies to deliver all assets, atc, — (1) On 


the vesting of the management of the under- 
takings of the two companies in Government: 
oompanies or on the appointment of a Oustio- 
dian or Oustodians, sll persons in charge of 
the management of the undertakings of either 
of the two companies immediately before auch. 
vesting ox appointment, shall be bound to 
deliver to the concerned Government sompany 
or the QOuastodian or Oustedians, as the case 
may be, all assets, books of acoount, registers 
or other documents in their custody. relating: 
to the undertakingg. 


(2) The Oentral Government may issue: 
such directions as it may deem desirable in- 
the circumstances of the cage to the Govern. 
ment companies or the Oustodian or Onsto- 
dians, and such Government companies or the- 
Custodian or Custodians may salo, if it ia: . 
considered necessary go to do, apply to the- 
Oentral Government at any time for instruo. 
tions as to the manner in which the manage. 
ment of the undertakings of the two companies 


a in ger 
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the First Sohedule, and also out of the 
smounis determined under section 8, but no 
such mortgage, charge, lien or other interest 
shall be enforceable sgainst any property 
which has vested in the Central Government. 

(5) Any licence or other instrament granted 
to either of the two companies in relation to 


any undertaking which has vested in the — 


Oentral Government under section 3 at any 


time before the appointed day and in force. 


immediately before that day shal! continue to 
be jn force on and after such day In accordance 
with itg tenor in relation to and for the 
purposes of such undertaking. and, on and 
from the date of vesting of such undertaking 
under section 6 in a Government company, 
such Government company shall be deemed 
fo be substituted in such Licence or other 
ingtrament as if such licence or other instru- 
ment had been granted to such Government 
company and such Government company shall 
hold it for the remainder’ of the period for 
which the company to which it was granted 
would have held it under the terms thereof. 

(6) If, on the appointed day, any anit, 
appeal or other proceeding of whatever nature 
in relation to any matter specified in sub. 
section (2) of section 5, in respect of any 
undertaking of either of the two companies, 
ingtituted or preferred by or against elther of 
the two companies, is pending, the same. shall 
not abate, be discontinued or be; in any way, 
prejudicially affected by reason of the transfer 
of the undertakings of elther of the two com. 
panies or of anything contained in this Act, 
but the suit, appeal or other progeeding may 
be continned. prosecuted or enforced by or 
against the Oentral Government, or, where 
the undertakings of the two companies are 
directed, under section 6, to vest in Govern. 
ment companies, by or against the concerned 
Government company. 


5. Owners of the two companies to be 
Hable for certain prior liabilities. — (1) 
Every liability other than the Mabliity speci. 
fied in aub.section (2), of each of the two 
companies in respect of any period prior to the 
appointed day, shall be the liability of the 
concerned company and shall be enforceable 
against if and not against the Central Govern- 
ment, or, where the undertakings of the two 
companies are directed, under section 6; to vest 
in Government companies, against the con. 
cérned Government company. 

(2) Any liability arising in respeat ol 
materials sopplied to either of the two com- 
panies after the management of the under- 
takings of the company had beon taken over 
by the Central Government shall, on and 
from the appointed day, be the liability of 
the Central Government or of the concerned 


The Hind Cycles Ltd. etc. (Nationalisation) Act, 1980 





A. L R. 


Government company aforesaid and shall be 
discharged by that Government or Govern- 
ment company, ag and when repayment for 
guch supplies becomes due and payable. 

(3) For the removal of doubts, it is hereby 
declared that— 

(a) save as otherwise expressly provided in 


this section or in any other provision of this 
Ast, no liability, other than the liability 


-specified in sub-section (8), of either of the 


two companies in relation to its undertakings 
in respect of any period prior to the ap. 
pointed day, ghall be enforceable against the 
Central Government, or where the under. 
takings of the two companies are directed: 
under section 6, to vest in Government com- 
panies, against the concerned’ Government 
company ; 


(b) no award, decree or order of any court, 
tribanal or other authority in relation to the 
undertakings of either of the two companies: 
passed on or alter the appointed day, in 
respect of any matter, claim or dispute, not 
being a matter, claim or dispute in relation to 
any matter referred to in gub.section (2); 
which arose before that day, shall be enforce- 
able against the Central Government, or, 
where the undertakings of the two companies 
are directed, under section 6, to vest in 
Government companies, againgt the concerned 
Government company } 


(c) no liability incurred by either of the two 
companies before the appointed day, for the 
contravention of any provision of law for the 
time being in force, ghall be enforesable 
against the QOentral Government, or, where 
the undertakings of the two companies sre 
directed, under section 6, to vest In Govern. 
mens Companies, agains’ the coneerned 
Government company. 


8. Power of Contral Government to direct 
vesting of the undertakings of the two 
companies in two Government companies. 
— (1) Notwithstanding anything contained in 
sections 3 and 4, the Oentral Government 
may, subject to such terms snd conditions as 
it may think ft to impose, direct, by notifiea” 
tion, thaé each of the undertakings of the two 
companies and the right, title and interest of 
each of the two companies in relation to their 
respective undertakings which have vested in 
that Government under section 3, and such 
of the liabilities of each of the two companies 
ag are specified in sub-section (2) of section 5, 
shall, instead of continuing to vest in the 
Central Government, vest in two Government 
companies either on the date of the notification 
or on such earlier or later date (not being & 
date earlier than the appointed day) as may 
be specified in the notification. 
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and distribution of the aforesaid articles 
which are eszential to the needs of the edo- 
momy of the country; 


- Ba it enacted by Parliament in the Thirty- 
first Year of the Repnblio of India, ag 
gollows :— ` 


OHAPTER I- 
PRALIMINARY. 


41. Short title and commencement. — 
{1} This Act may be called THE HIND 
OYOLES LIMITED AND SEN.RALEIGH 
LIMITED (NATIONALISATION) AOT, 1980. 


(2) It shall be deemed to have come into 
force on the 15th day of October, 1980. 


2, Definitions. — In this Act, unlesg alte 
eonsext otherwise requires,— 


' (a) “appointed dey'’ means the 15th day of 
October, 1980; 


(b) “Oommigsioner” means the Gommis- 
dionar of -Payments appointed under sec. 
tion 15; 


(c) “Oustodian’’ means the Onstodian ap. 
pointed under sub-section (2) of section 9 to 
taka ovar, or carry on, the management of the 
undertakings of either, or both, of the two 
gompanies; 


(d) ‘notification’ maang a notification pu- 
blished in the Official Gazette; 


(e) ''presoribed” means prescribed by ruleg 
made under this Act; 


_ (£) ‘Sen-Raleigh Limited” includes Sen 
- nd Pandit Industries Limited, Ancillary In. 
_ dustries (Lugs) Private Limited, Ancillary 


Industries (Forgings) Private Limited, Anoil- ` 


lary Industries (Cranks): Private Limited and 


Naokhali Machine Toole Limited, all having ` 


their registered officds at 1, Middleton Street, 
Osloutta; 


(g) | 
vision of this Act, means such date as the 
Oentral Government may, by notification, 
apecity for the purposes of that provision and 


different: dates may be specified for different - 


provisions of thia Act; 


(h) ‘two companies”: means Hind Oycles 
Limited and Sen-Raleigh Limited, being com. 
panies as defined in the Oompanies Act, 1956, 
and having their registered offices at Birla. 
gram, Nagda (Madhya Pradesh), and 1, 
Middleton Street, Oaloutta, respectively; 


(i) words and expreagiona used herein and 
not defined but defined in the Companies Act 
1956, shall have the meanings, respectively, 
assigned to them in that Act. 


The Hind Oycles Ltd. eta. 


‘specified date, ” in relation t3 any pro- | 
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OHAPTER II 


ACQUISITION OF THE UNDERTAKINGS 
OF THE TWO COMPANIES 


3. Transfer to, and vesting in, Cantral 
Government of the undertakings of the 
two companies.—On the appointed day, ths 
undertakings of each of the two companies, 
and the right, title and interest of eaoh of the 
two companie3 in relation to such under. 
takings, shell, by virtue of this Aob, stand 
transferred to, and shall vest in, the Central 
Government. 


&. General effect of vesting. — (1) The 
undertakings of each company referred to in 
section 3 shall be deemed to include all assets, 
rights, lease-holds, powers, authorities . and 
privileges, and all property, movable and 
immovable, including landa, buildinga, work- 
shops, stores, instruments, machinery snd 
equipment, cash balances, cash on hand, 
cheques, demand drafts, reserve fonds, in- 
vestments, book debta and all other rights and 
interest in, or arising out of, such property 
as ware immediately before the appointed day 
in the ownerghip, possession, power or control 
of such company, whether within or outside 
India, and all baoka of account, registers and 
all other documents of whatever natare relat. 
ing thereto, ‘and shall also be deemed to 
include the liabilities specified in Bub- 00. 
tion (2) of section 6.. 


(2) All properties as aforesaid which have 
vested in the Oentral Government under 
section 3 shall, by foroa of such vesting, be 
freed and dissharged from any truat, obliga- 
tion, mortgage, charge, lien and all othar 
encumbrances affecting them, and any attach. 
ment injunction, decree or order of any court 
restricting the u38 of guch properties in any 
manner or appointing any receiver in respect 
of the whole or any part of auch properties 
shall be deemed to have been withdrawn. 

(3) Every mortgagee of any property which 
has vested under this Act in the Oentral 
Government and every parson holding any: 
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. charge, lien or other interest in, or in relation: 


to, any such property shall give, within such: 
time and In such manner as may be pre- 
scribed, an intimation to the Commissioner of 
such mortgage, charge, lien or other interest.. 


(4) For the removal of doubts, it is hereby 
declared .that thea mortgagee of any property 
referred to in sub-section (3) or any other 
person holding any oharge, lien or other 
interest in, or in relation bo, any such pro- 
perty shall be entitled to claim, in accordance 
with his rights and interests: payment of the 
mortgage money or other dues, in whole or 
in part, out of the amount specified; in reola- 

. tion to the company owning such property, in 
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4. 
5. 


25. 
26. 


General effect of vesting. 

Owners of the two companies to be liable 
for certain prior liabilities. 

Power of Centrai Government to direct 
vesting of the undertakings of the two 
companies in two Government com. 
panies. . 

OHAPTER III 

l PAYMBNT OF AMOUNTS 

Payment of amount. 

Payment of further amounta. 


OHAPTER IV 
MANAGEMBNT, BTO,, OF THH UNDER- 
TAKINGS OF THR TWO COMPANIES 
Management, etc, of the undertakings 
of the two companies. 


. -Duty of persons in charge of manage- 


ment of. the undertakings of the two 
companies to deliver all assets, ete. 

Duty of persons to account for ares 
_ ato., in their possession. 


; Accounts and audit. 


OHAPTER VY 


PROVISIONS RELATING TO BMPLOYHES 
OF THE TWO OOMPANIES 


Continuance of employees. 
Provident fund and other funds. 


OHAPTER Vl 
COMMISSIONER OF PAYMENTS 


Appointment of Commissioner of Pay- 
ments, 


Payment by Central Government to the 
Commissioner. 


. - Oortain powers of Osntral Gammen 


or Government companies. 
Claims to be made to the Commissioner. 
Priority of claims. 
Examination of claims. 
Admission or rejection of claims. 


Disbursement of money by the Commis- 
sioner. 


Disbursement of aganta to the two 
companies. 

Undisbursed or unclaimed amount to be 
deposited with the general revenua 
account. 

OHAPTER VII 
MrsonLLANHOUS 

Act to have overriding effect. 

Contracts to cease to have effect unless 


ratified by Central Government or 
Government companies. 


. Penalties. 


Offences by companies. 
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ALR. 
Protection of action taken in good faith* 
30. Delegation of powers. 


31. Power to make rules. 
Power to remove difficulties, 
Repeal and saving. 
THE FIRST SCHEDULE 
(See Sections 4 (4), 7, 8 (3) and 16 (1) (a) ) 
THE SECOND SCHEDULE 
(Sea Sestion 8 (1) ) 


THE THIRD SOHEDULE ` 
(See Seotiong 18, 20 (1), 21 (1) and 23 (1) 


`. 


THE HIND CYCLES LIMITED AND 
‘SEN-RALEIGH LIMITED 
(NATIONALISATION) ACT. 1980 


(Act No. 70 of 1980)* 
[27th December, 41980.] 


An Kot to provide for the acquisition of 
the undertakings of Hind Cycles Liml- 
ted, and Sen-Raleigh Limited, with a 
view to securing the proper manage. 
ment of such undertakings so as to sub. 
serve the interests of the general public 
by ensuring the continued manufacture, 
production and distribution of bicycles 
and their component parts and acces. 
sopies which are essential to the needs 
of the economy of the country and for 
matters connected therewith or inol- 
dental thereto. 


 "Wamageas Hind Oycles Limited and Sen- 

Raleigh Limited had been engaged in the 
manufacture and produstion of articles men- 
tioned in the First Schedule to the Industries 
(Development and Regulation) Act, 1951, 
namely, bicycles and their component parts 
and accessories; 


AND WHEREAS the management of the 
undertakings of Hind Oycles Limited and Sen. 
Raleigh Gimited were taken over by the 
Central Government under the provisions of 
the Industries (Development and gRegulation) 


Act, 1951; 


AND WHEREAS it ig necessary to acquire the 
undertakings of Hind Oycles Limited and 
Sen. Raleigh Limited to ensure that the inte. 
rests of the general public are served by the 
continuance, by- the undertakings of the two 
companies. of the manufacture, production 





[*] Received the assent of the President on 
27-12-1980, Act published in Gaz. of India; 
27.12.1980, Part II-S. 1, Ext., p. 739. 

For Statement of Objects and Reasons, s80 Gaz. 

- of cag 5-12-1980, Part II-S. 2, Ert-, 
p. 1 P 
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after clause (j), the following clause shall be 
inserted, namely :— 


(jj) subgeribing to the share capital of, or 
entering into any agreements or other arrange- 
ment (whether by way of partnership, joint 
venture or in any other manner) with, any 
boiy corporate for the purpose of promoting 
the development of tea industry or for pro. 
motion and marketing of tes, in India or 
elsewhere;”. 

3. Amendment of section 16B. — In the 
principal Act, in gedtion 164, in gub.see- 
tion (1), — 

(a) in clause (a), between the words "by 
reoklesa investments or” and ''oreation of in. 
Gumbrances”, the word ‘'by” shall be in. 
sorted; 

(b) the following Explanation shall be in. 
serted at the end, namely :— 


'Haeplanation. — For the purposes of thia 
sub-section, ‘‘incumbrances’ includes any 
ability which may be recovered or satisfied 
from the assets of the tes undertaking or, ag 
the case may ba, tea unit or the person 
owning the tea undertaking or tes unit. ’ 

4, Ingertion of new section 16LL,—Atter 
saction 16L of the principal Ast, the follow. 
ing section shall be inserted, namely :— 

"46LL. Debts incurred and investments 
made by the authorised person to have 
priority. — Every debt arising outof any 
loan or any other financial accommodation 
obtained by the authorised person for carry- 
ing on the management of, or oexerolsing 
functions of control in relation to, the whole 
or any park of a tòa undertaking or tea unit, 
the management of which hag been taken over 
er is purported to have been-taken over under 
section 16D or section 16H or section 16-I,— 

(a) shall have priority over all other debtg: 
whether secured or unsecured, incurred be. 
fore the management of such tea undertaking 
or tea unib was taken over; 

(b) shall be a preferential debt within the 
ia of gection 530 of the Companies Aot, 

8 

and all such debte shall rank equally among 
thomeelves and be paid in full out of the asseta 
of tho tea undertaking or tea unit, unless 
such assets are insufficient to meet them, in 
which case they shall be recoverable from tha 
owner of the tea undertaking or tea unit aa 
arrears of land revenue notwithstanding that 
the period of management or control hag 
ended due to expiry of the period for which 
it was taken over or due to cancellation of the 
order under section 18H or in pursuance of 
the order of any couré.”. 

5. Amendment of section 27. — In seo. 
tion 27 of the principal Act, in sub.section (1), 
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clause (aa) shall be reletiered as clause (ab) 
and before that clauge as so relettered, the 
following clause shall be inserted, namely :-~ 

(aa) any sum of money including dividend, 
if any, realised by the Board in carrying ous 
any measure referred to in clause (jj) of sub. 
section (8) of section 10;”. 

6. Amendment of sestion 46.—Section 46 
of the principal Act shall be re-numbered as 
sub-section (1) thereof and,— 

(a) in gub-section (1) asso re-numbered; 
for the words ‘tha rules”, the words ‘any 
rule or order” shall be substituted; 

(b) after sub-section (1) as so re-numbered, 
the following sub-section shall be inserted, 
namely ;— 

(2) No suit or sites legal proceeding shall 
lie against the Central Government for any 
damage caused or likely to be caused by any. 
thing which is in good faith done or intended 
to bs done under this Act or any rule or 
order made thereunder.” 

7. Yalidation.— Notwithstanding any judg- 
ment, decree or order of any court, any 8e. 
tiom or thing (including any order passed or 
proceeding‘ initiated) taken or done or pur. 
ported to have'been taken or done under sub. 
section (1) of section 16H of the prinsipal 


 Aetatany time after the commencement of 


the Tes (Amendment) Act, 1976, shall be 
deemed to be as valid and effective ag if the 
araendments made by section 3 had been in 
force at the time such action or thing was 
takem or done. 

- 8. Repeal and saving. — (1) The "Pea 
(Amendment) Ordinance, 1980, ig hereby re. 

poaled. 


(2) Notwithstanding such repesl, anything — | 


done or any action takem under the principal 
Actas amended by the said Ordinanee shall 
be deemed to have been done or taken under 
the primoipal Aet as amended by this Asi. 
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The Tes (Amendment) Act, 1980. 


20. The Titaghur Paper Mills Company Limited, 
having registered office at 95, Park Street, 


Oalonutta-700016. 


21. Sonskunda Baling Company Limited, having 
' registered office in Bangla Desh. i 


SOHEDULE II 
(Sea sections 17, 18, 19 and 21) 
ORDER OF PRIORITIES FOR THB DISCHARGE OF LIABILITINS OF THH CoMPANY 


Category I— 


(a) Wages, salarios and other dues payable to the employees of the Company. 

(b) Arrears in relation to contributions to be made by the Oompany to the Provi- 
deit Fund, Employees State Insurance Fund, Life Insurance Corporation premium and any 
other arrear under any law. for the time being in force (excluding gratuity). 


Category II— 


Principal amount of secured loans advanced by — 


(i) Central Government; . 

(ii) State Government; 

(iii) Banks; 

(iv) public financial institutions. 
Category TII — 


Principal amount of aimi loans advanced by— 


(i) Central Government; 

(ii) State Government; 

(iii) Banks; 

(iv) publio financial institutions. 
Category IV— 


(a) Any credit availed of by the’ Company for the purpose of carrying on any 


trading or manufacturing operations. 


(b) Any dues payable to the State Electricity Boards or other Government or semi. 
Government institutions for supply of goods or services. 


(o) Arrears of interest on loans and advances. 


Category V— 


(a) Revenue, taxes, cesses, rates or other dues to Central Government, State Gov. 


ernment and local authorities. 
(b) Any otber loans or dues. 


THE TEA (AMENDMENT) ACT, 1980, 
( Act No. 68 of 1980.)* 
{21th December, 1980.] 
An a further to amend the Tea Act, 

4953. 

Be it-enacted by Parliament in the Thirty- 
first Year of the Republic of India as fol- 
lows :— 

4, Short title and commencement.—(1) 
Thie Act may be called THE THA (AMEND- 
MENT) AOT, 1980, 

[*] Received the assent of the President on 


27.12.1980 Act published in Gaz. of India; 
27.12.1980 Part 11.S, 1 Ext, p. 738. 


For Statement of ce: and Reasons, see 


Gaz, of Indla; 8-12-1980 Part IL-5, 2, Ext.. 


Dp. 1291, 


(2) This section and section 8 shall come 
into foree at once. 

(3) Sectiong 3 and 4 shall be deemed to 
haye come into force on and with effect from 
date of commencement of the Tea (Amend. 
ment) Act, 1978. 


(4) Section 7 shall be deemed to have coma 


into force on and with effect from the 13th 


day of October, 1980. 


(5) Sections 2, 5 and 6 shall come into 
force on such date asthe Central Govern- 
ment may, by notification in the Official 
Gazette, appoint. 


9. Amendment of section 10. — In the 
Tea Act, 1953 (hereinafter referred to ag the 


- principal Act), in section 10, in sub-section (2), 


S EEEE 
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The Bird & Company Ltd. 


1981 | 


(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the 
following matters, namely :— 

(a) the time within which, and the manner 
in which, an intimation shall be given to the 
Commissioner under sub.section (3) of seg- 
tion 5; 

(b) the form and the manner in which, and 
the conditione under which, accounts shall be 
maintained by the Oustodian ag required by 
. sub-section (3) of section 10; 

(o) the manner in which the monies in any 
provident fund or other fund referred to in 
ssetion 12 shall be dealt with; 

(d) any other matter which is required to 
be, or may be, prescribed. 

(3) Every rule made by the Central Govern. 
ment under this Act shall be laid, as soon as 
may be after it ia made, before each Housa 
of Parliament, while it is in session, for s 
total period of thirty days which may ba 
gomprised in one session or in {wo or more 
guoceasive sessions, and if, before the expiry 
of the session immediately following the 
session or the successive sessions aforesaid, 
(contd. on Col. 2) 


ooo 
eet eter 
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(Acquisition etc.) Act, 1980 
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both Houses agree in making any modification 
inthe rule or both Houses agree that the 
tule should not be made, the rule shall 
thereafter have effect only in such modified 
form or be of no effect, as the casa may be; 
so, however, that any such modification or 
annulment shall be without prejudice to the 
validity of anything previously done under 
that rule. 


80. Power to ramove difficulties. — If 
any difficulty arigea in giving effect to the 
provisions of this Act, the Central Govern. 
mont may, by order, not inconsistent with the 
provisions of thia Act, remova the difficulty : 


Provided that no such order shall ba made 


- alter the expiry of.a period of two years . 


from the appointed day. -- 


3i. Repaal and saving. — (1) The Bird 
and Company Limited (Acquisition and Trans- 
fer of Undertakings and Other Exopaction 
Ordinance, 1980, is hereby repealed. 


(2) Notwithstanding such repeal, siyi 
done or any action taken under the Ordinance 
g0 repealed shall be deemed to have been 
done or taken under the corresponding pro. 
visiong of this Act. 


`” SOHEDULE I 


| [Ses seation 2 (g) ] 
1. Bisra Stono Lime Company Limited. 


2. Burrakur Coal Oompany Limited. 


4, Eastern Investments Limited. - 
5. Garuda Investments Limited. 


} 
3. Birds Trading and Investments Company Limited. a 
6. Karanpura Development Company EEA | 


(including Funders’ Shares). 


7. Kinnigon Jute Milla Company Limited. : 
8. Kumardhubi Fireclay and Silica Works Limited. 
9. Lawrence Investments and Property 


Limited. 


10. Ondal Investments Company Limited. 
, 11. Orissa Minerals Development Oompany Limited. 
12, Sendra Investments Company Limited. 
13. Birda Employses” Co-operative Society Limited. 
14. Backer Gray and Company (1930) Limited. 


Having Reglatered 
{ Office at Chartered 
L Bank Buildings, 


Com pany | Caloutta--700001 


let aterm seen ac oy 


15. Karanpura Collieries Limited-~Preferencea Shares, 
having registered office at 11 British Indian Btrest, 


Oaloutia.100088, 


16. Oslcium Carbide and Chemicals Ltd., having regis. 
tered office at 161/1, Mahatma “Gandhi Road, 


Caloutta. 700007 (Partly paid). 


17. Holman.Olimax (Rook Drills) Limited. 
18. Holman-Olimax Manufacturing. Limited. 


Having Registered 
Office at Dolphin Court, 
7.A, Middleton Street, 
Oaleuttia.700016. 


Noer enge ana mat 


19, Patya Tea Company Limited, having registered 
oss at 12, Dilkusba Street, Calcutta. 700017. / 


rt r- aIaiu$u§$a 
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inted day cease to have effect unless such 
contract is before the expiry cf that period, 
ratified, in writing, by the Central Govern. 
ment or Government company in which such 
undertakings have been vested under this Act, 
and in ratifying auch contract, the Central 
Government or Government company may 
make such slteration or modification therein 
ap it may think fit: 

Provided that the Oentral Government or 
Government company shall not omit to ratify 
a contract and shall not make any alteration 
or modification in a contract— 


(a) unless it is satisfied that such contract 
is unduly onerous or has been entered into in 
bad faith or ig detrimental to the interests of 
the Central Government or such Government 
company; and 


(b) except after giving to the parties to the 


contract a reasonable opportunity of being 
beard and except after recording, in writing, 
ita reagona for refugal to ratify the contract or 
for making any alteration or modification 
therein. 


28. Penalties. — Any person who— 

(a) having in bia possession; custody or 
control any property forming part of any 
undertaking of the Company, or any share 
held by the Company in any specified com. 
pany, wrongfully withholds such property or 
share from the Oentral Government or Gov. 
ernment company; or 

(b) wrongfolly obtains possession of, or 
retains any property forming part of any 
undertaking of the Company or wilfully with- 
holda or fails to furnish to the Central Gov. 
ernment or Government company or any 
person specified by that Government or 
Government company, any document relating 
to such undertaking or share which may he 
in his posseszion, custody or control or fails 
to deliver to the Central Government or 
Government company or any person specified 
by that Government or Government company, 
any assets, books of account, registers or 
other documents in hig possession, custody or 
eontrol, relating to the undertakings of the 
Company or any share held by the Company 
inany specified company: or 


(c) wrongfully recovers or destroys any 
property forming part of any undertaking of 
the Company or prefers any claim. under this 
Act which he knows or hag reasonable cause 
to believe to be false or grossly inaccurate, 
shall be punishable with imprisonment for a 
term which: may extend to two years or with 
fine which may extend to.ten thorsand rupees, 
or with both. - 


28. Offences by companies, — (1) Where 
an offence punishable under this Act has been 
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committed by a company, every pereon who: 
at the time the offence was committed was in 
charge of, and was responsible to, the com- 
pany for the conduct of the business of the 
company, a8 well as the company, shall be 
deemed to be guilty of the offence and. shall 
be liable to be proceeded against and punish.. 
ed accordingly : 


Provided that nothing contained in this 
sub-section shall render any such persom 
liable to any punishment, if he proves that 
the offence was committed without his know. 
ledge or that he had exeroised all due 
diligence to prevent the commission of such 
offence. 


(2) Notwithstanding anything contained in 
aub.gection (1) where any offence under thie 
Act hss been committed by a company and it. 
ig proved that the offence hag been committed 
with the conaent or connivance of, or is 
attributable to any neglect on the part of, 
any director, manager, secretary or other 
officer of the company, such director, manager, 
secretary or other officer shall be deamed to. 
be guilty of that offence and shall be liable. 
to be proceeded against and punished accord. 
ingly. 

Explanation. — For the purposes of this 
section, 

(a) “company” means any body corporate: 
and {naludes a firm or other association of 
individuals; 

(b) 'dixestor’’, in relation to a firm, means 
a partner in the firm. 

27. Proteation of action taken In good 
faith. — No suit, prosecution or other legal: 
proceeding shall lie against the Central, 


Government or the Oostodian of the under- 


takings of the Company, or the Government 
company or any officer or other person autho- 
rised by that Government or Government 
company for anything which is in good faith 
done or intended to be done ander this Act. 


98, Delegation of powers. — (1) The. 
Central Government may. by notification, 
direct that all or any of the powers exercis. 
able by it under this Act, other than the- 
powers conferred. by this séction and sec. 
tion 29 and section 30, may also be exercised 
by such person or persons ag may be specified’ 
in the notification. 

(3) Whenever any delegation of power is: 
made. under gub-gection (1), the person to 
whom such power has been delegated shall: 
aot under ihe direction, control and super- 
vision of the Central Government. 

29. Power to make rules. — (1) The. 
Central Government may, by notification, 
make rules for carrying out the provisions of: 
this Aot, 
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ho Oommiasioner may consider suitable, and 
‘@yeary such notices shall call upon-the claimant 
+o. file tha proof of his claim with ths Gom- 
migaioner within the time apeoified in tha 
advertisement. 

{3) Evary olsimant who faila to file the 
proof of hia. olaim within ths time specified 
‘by the Oommissionor shall ba excluded from 
the disbursements mada by tha Commissioner. 


:.(4) The Commissionor shall, after guch in.. 
vostigation 29 may,.in hig-opinion, ba neces... 


sary and after giving the Company an. oppor. 
śunity of refuting the claim and afier giving 
the claimint a reasonable opportunity of be. 
ing heard, by order in writing, admit or 
reject the claim in whole or in.part, 


- (5) The Commissioner shall hava:the power 
éo regulate hig own prodedure in -all matterg 
aristag out of the discharge of his fanotions, 
inoluding the place or places at which he may 
hold his sittings and shall, for the purpose o! 
making an investigation under this Aoi, have 
the same powers as are vested in a civil court 
ander the Oode of Qivil Procadure, 1908 
while trying a suit, in respect of the following 
matters, namely :— 
(a) the summoning and enforcing the at. 
tendance of any witness and examining him 
on oath; 


(b) the ‘discovery and production of any. 


document or other material object produclbla 
As evidence; 
(o) the reception of avidenss on afidavite; 


(d) tho issuing of any commission for ‘the 
examination of witnesses. 


(6) Any investigation before the Commis. 
sioner shall be deemed to ba a judicial pro. 
Gseding within the meaning of sections 193 
and 228 of the Indian Penal Code and the 
Commissioner shall ba deemed to be.a civil 
court for the purposes of section 195 and 
Ohapter XXVI of the Coda of Oriminal Pro- 
oadure, 1973, 0 


(7) A claimant, who is disgatisfied with the 
decision of the Commissioner, may prefer an 
appeal against the decision to the principal 
alvil court of original jurisdiction within the 
local limits of whoge jurisdiction the regis. 
gered affica of the Company is aituated: ; 

Provided that where a person who is a 
Judge of a High Oourt is appointed to be the 
-<Commigsioner, such appeal shall lie to the 
High Court at Oaloatta; and such appeal shall 
‘be heard and disposed of by not less than two 
J adgea of that High Court, 

. 20. Disbursement of money by the Com. 

missioner to claimants. — After admitting 

a olaim under thig Act, the amount due in 

wespect of such claim shall be paid by the 

Commissioner fo the person or persons to 
(September) 1081 Acts 12. 
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whom such amount is due, and; on such 
payment, the liability of the Company ir 
reapect of such claim shall stand discharged. 
2i. Disbursement of amounts to the - 
Company and possession of certain macht. 
nery equipment, atc. — (1) If, ont of the 
moniəa paid to him in relation to the under. 
takings of the Company, there is a balance 


` left after meeting the liabilities" ag specified 


in Schedule IL, tha Commissioner shall dis. 
burso such balance to the Company. 


- (2) Where any machinery, equipment or 
other property, has vested, under thig Aot, in 
the Central Government or the Gavernment 
company, as the case may be, but auch maohi- | 
nery, equipment or other property does not 
belong to the Company, ib ehall ba lawful for 
the Oentral Government or the Government ` 
company, as.the cage may be, to continue to 
possess such madhinery, equipment and other 
property on the same termg and conditions 
under which they were the 


possessed by 
ial immediately before the appointed 
ayo 


22. Undisbursed or unolaimed amount 
to be deposited to the general revenue aa- 
count, -— Any money paid to the Commis. 
sioner which remaina undisbursed or udolaim- 
ed on the date immediately preceding the 
date on whioh tha offica of the Commissioner 
is finally wound up, shall be trangterred by 
the Commissioner, before his office is finally 
wound up, to the general revenue account of ` 
the Oentral Government; but a olaim to ‘any 
money go transferred may be preferred to the 
Central Government by the person entitled to 
such payment and shall be dealt with as if 
auch transfer had not been made, and the 
order, if any. for payment of the claim,’ being 


. treated a3 an order for the refund of revenue. 


OHAPTER VII 
MIsoELUANHOUS 


23. Aot to have overriding effant. — The 
provision; of this Aot shall have effect not. 
withstanding anything inconsistent therewith 
contained in any other law for the time being 
in foros or in any inairument having effect by 
virtue of any law, other than this Act or in 
any decreas or order of any court, tribunal ‘or 
other authority. 

24. Conteacts to ceasa to have effect un. 
leas ratified by the Central Government or 
Government company. — Every contract 
entered into by the Oompany in relation to 
the undertakings owned by it, which hag 
vested in thea Oentral Government under 
section 3, for any service, sale or supply, and 
in forca immediately before the appointed day, 
shall, on and from the expiry of a period of 


one hundred and eighty days, from the appo. 
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of the powers exercisable by him under this 


Act and different persons may be authorised - 


to exercise different powers. 
(3) Any person authorised by the Commis. 


loner to exercise any of the powers exer.. 


.cigable by the Oommigsioner may exercise 
those powers in the same manner and with 
tha same effect as if they have been conferred 
on that person directly by this Act and not by 
«yay of authorisation. l 

' (4) The salaries and sllowances of the 
Commissioner and other persons appointed 
ander this section shall be defrayed out of the 
Consolidated Fund of India. . 

` 44. Payment by the Cantral Government 
o the Commissioner. — (1) The Central 
Government shall, within thirty days from 
‘the specified date, pay, in cash, to the Com. 
missioner, for payment to the Company the 
amounts specified in section 8. 

(2) A deposit account shall bs opened by 
dhe- Central Government in favour of the 
Commissioner; in the Public Account of India, 
and every amount paid ander this Act to the 


Commissioner shall ba deposited by him to 


the credit of the said deposit account and the 
said deposit aceount shall be operated by the 
«Commissioner. Suto oe 
(3) Records shall be maintained -by the 
Commissioner in reapect of the undertakings 
of the Company and tha shares held by it in 
the specified companies. in relation to which 
payment hag been made to him under this 


i. 

(4) The interest acoruing on the amount 
gtanding to the credit of the deposit account 
referred to in sub-section (2) shail enure to 
the benefit of the company. 

45. Certain powers of the Central Gov. 
‘ernment or Government Company. — (1) 
The Central Government or the Government 
company, as the cage may be, shall be 
entitled to reosive, up to the specified date, 
to the exclusion of sll other persons, any 
money due to the Company, or the Govern. 
ment company, and realised eet ng ap: 

& 8 


pointed day, notwithstanding 
realisation pertains to a period prior to the 
„appointed day. -> 


(2) The Oentral Government or the Gov- 
„ernment company, as the case may ba, may 
make & claim to the Oommissioner with re. 
gard to every payment made by it after the 
„appointed day for discharging any liability of 
- the Company in relation to any period prior 
to the appointed day; and every such claim 
„ghall have priority in accordance with the 
priorities attaching under this Act, to the 
matter in relation to which such liability bas 
“been discharged by the Central Government 
pr the Government company. 


B. 1. Be 


(3) Save as otherwise provided in this Aot, 
the liabilities of the Company in respect of 
any transaction prior to the appointed day, 
which have not bean discharged on or before 


2 See a a a a a a aea 


the apecified date, shall be the liabilities of . 


the Company. 
46, Glaims to be made to the Commis. 


sioner. — Every pearson -having a olaim. 


against the Oompany shall prefer such claim 


- before the Commissioner within thirty days 


from the specified date : ` 

Provided that if the Commisioner ig gatis. 
fied that the claimant was prevented by 
aufficiant cause from preferring the olaim 
within the ssid period of thirty days, he 
may entertain the claim within a further 
period of thirty dayg and not thereafter. 

47. Priority of claims. — The olaims 
arising out of the matters specified in Sche. 
dule II shall have. priorities in scoordance 
with the following principles, namely :— 

(a) Oategory I shall have precedence over 
all other ostegories and. Oategory IL shall 
have precedence over Oategory III, and go on; 

(b) the claims specified in each of the cate- 
gorles, shall rank equally and be paid in full, 
but, if the amount is insufficient to meet such 
claims in full, they shall abate in equal pro- 
portions and be paid accordingly; 

(0) the question of discharging any liabi. 
lity with regard to a matter spscified in a 
lower category shall arise only if a surplus ig 
left after meeting all the liabilities specified 
in fhe immediately higher category. 

48. Examination of claims. — (1) On 
receipt of the claims made under section 16, 
the Oommissioner shall arrange the olaims 
in the order of priorities specified in. Sche. 
dule II and examine the same in accordance 
with such ordar of priorities. 

- (2) If, on an examination of the olaims, 
the Commissioner is of opinion that the 
amount psid to him under hia Act is not 
sufficient to meet the liabilities specified in 
any lower category, he ghall not ba required 


to examine the claims in respect of such 


lower category. l 


19. Admission or rajestion of slaims. — 
(1) After examining the claims with refer. 
enee to the priorities set out in Schedule IT, 
the Comnunissioner shail fix a certain date on 
or before which every claimant shall file the 
proot of his claim or be excluded from the 
benefit of the disbursements made by the 
Commissioner. l 

- (2) Not lass than fourteen days’ notice of 
the date so fixed shall be givan by advertise- 
mont ‘in one -issue of any daily newspaper in 
the English language and in one issue of such 


daily newspaper in the regional language as 


. 
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thinga as the Oompany is authorised to-exer- 
cise and do in relation to ita undertakings. 

(2) The Central Government may appoint 
an individual or a Government company as 
the Oustodian of the undertakings of the Com- 
pany in relation to which no direction has 
been made by it under sub-section (1) of gs6- 
tion 7. 

(3) The Oustodian shall receive from the 
fonds of the undertakings of the Company 
such remuneration as the Central Govern. 
ment may fix and shall bold office during the 
pleasure of the Central Government. 


10. Duty of persons in charge of manage. 
ment of the undertakings of the Company 
to deliver all assets, etc. — (1) On tha 
vesting of the management of the undertak- 
ings of the Company in a Government com. 
pany or on the appointment of s, Oustodian, 
all persons in charge of the management of 


-the undertakings of the Company immediately 


before guoh vesting or appointment. shall be 
bound to deliver to such Government company 
or Ouetodian, as the cage may be, all assota, 
books of account, registers or other documents 
in their custody relating to the. undertakings 
of the Company. 

(2) The Central Government may issue 
such directions as if may deem desirable in 
the circumatances of the case to the Govern- 
ment company. or the Onstodian as to tha 
powers and duties of such Government som. 
pany or Custodian and such Government oom- 
pany or Custodian may also, if it ig considered 
necessary so to do: apply to the Osntral 
Government at any time for instructions as 
to the manner in which the management of 
the undertakings of the Company shall be 
conducted or in relation to any other matter 
arising in the course of gach management. 

(3) The Custodian shall maintain an account 
of the undertakings of the Company in such 
form and manner and under such conditions 
as may be prescribed and the provisions of 
the Companies Act, 1956, shall apply to the 
audit of the sccount so maintained ag they 
apply to the sudit of the accounts of a com- 
pany. 

OHAPTHR V 
PROVISION RELATING TO BMPLOYHSES 
OF THE Company 

11. Continuance of employees. — (1) 

Every employee of the Company, employed 


` jn connection with any undertaking owned by 


it shall, on and from the appointed day, 
become an employes of the Central Govern. 
ment, and where such undertaking is vested 
in a Government company under this Act, 
become, on and from the date of such veating 
in guch Government company, an employes 
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thereof and shall hold office or servica under 
the Central Government or the Government. 
company, ag the caso may be, with the same 
rights and privileges as to pension, gratuity: 
and other matters as would have been admis.. 
sible to him if there had been no such vesting 
and shall continue to do so unless and until 
hia employment under the Central Govern- 
ment or the Government company, as the 
cage may be, is duly terminated or until his 
remuneration and other conditiong of service. 
are duly altered by the Ooentral Government- 
or the Government company, as the cage: 
may be. 

(3) Notwithstanding anything contained in 
the Industrial Disputes Aot, 1947, or in any 
other law for the time being in forse, the 
transfer of tha services of any officer or other 
person employed in any undertaking owned by; 
the Company to the Central Government or- 
the Government company shall not entitle 
such officer or other employee to any com-. 
pensation onder this Aot or any other law- 
for the time being in force and no such claim. 
shall be entertained by any court, triba nak 
or other authority. 

42. Provident fund and other funds. —- 
(1) Where the Company hag established a. 
provident fund, superannuation fund, welfare. 
fund or other fund for the benefit of the- 
person employed in any of the undertakings: 
of the Company, the monies relatable to the. 
employes, whose services have become trans- 
ferred by or under thie Act, to the Central: 
Government or the Government company, 
shall out of the monies standing, on the. 
appointed day, to the credit of such provident,. 


. Superannuation, welfare or other fund, atand’ 


transferred to, and vest in the Oantral 
Government or the Government company, ag. 
the case may be. . 

(2) The monies which stand transferred: 
under sub-section (1) to the Central Govern- 
ment. or the Government company, ag the- 
cage may be, shall be dealt with by that 
Government or the Government company in. 
such manner &a may be prescribed. 


OHAPTER VI 
COMMISSIONER OF PAYMENTS 


48. Appointment of Commissioner of 
Payments, ~~ (1) The Central Government. ` 
shall, for the purpose of disbursing the. 
amounts payable to the Company under seg- 
tion 8, by notification, appoint a Commissioner 
of Paymenta. 

(2) The Central Government may appoint 
such other persons as it may think fit to- 
assist the Commissioner and thereupon tha 
Commissioner may authorise one or more: 
of such persons algo to exercise all or any- 
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relation to its undertakings, or in relation +o 
any share held by it in a specified company, 
in respect of any period prior to the appointed 
day, shall be enforeaable against the Central 
Government, or, where the undertakings of 
the Company are directed under section 7 to 
vest in a Government company, against such 
company; 


(b) no award, decree or order of any court, 
tribunal or other authority in relation to the 
undortakings of the Company or in relation 
to any share held by the Company in a speci. 
fied company passed after the appointed day, 
in respect of any matter, claim or dispute 
which arose before that day, shall be enforce. 
able against the Central Government, or 


whare the undertakings of the Company are 


directed under section 7 to vest in a Govern. 
ment company, against such company; 


(o) no liability incurred by the Company 
before the appointed day, for the contraven- 
tion of any provision of law for the time being 
in force, shall be enforceable against the Oen- 
tral Government, or, where the undertakings 
of the Company are directed under section 7, 
to vest in a Government company, against 
such company. 


7. Power of Central Gowarnment to 
direct vesting of the undertakings of the 
Company in a Government company. — 
(1) Notwithstanding anything contained in 
geotion 3, the Central Government may, if it 
is satisfied that a Government company is 
willing to comply with such terms and condi- 
tions as that Government may think fit to 
impose, direct, by notification, that the under- 


takings of the Company and the right, title 


and interest of the Company in relation to its 
undertakings which have vested in the Oen- 
tral Government under section 3, shall, instead 
of continuing to vest in the Oentral Govern. 
ment, vest in the Government company either 
on the date of the publication of the notifica. 
tion or on such earlier or later date (not 
being a date earlier than the appointed day) 
aa may be specified in the notification. 


(2) Where the right, title and interest of 
the Company in relation to {ts undertakings, 
yest under sub-section (1), in a Government 
eempany that Government company shall, on 
and from the date of such vesting, be deemed 
te have become the owner in relation to such 


undertakings. and all the rights and Habi.’ 


lities of the Central Government in relation-to 
such undertakings shall, on and from the date 
of auch vesting, be deemed to hava become 
the rights and liabilities, respeotively, of that 
Government company. 
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8. Payment of amounts tothe Qompang 
and specified companies. — (1) For the 


transfer to and vesting in, the Oentral Gov. . 


ernment, under section 3, of the undertakings: 
of the Company and the right, title and inte- 
rest of the Company in relation to its under- 
takings there shall be paid by the Central 
Government to the Company in cash and im 
the manner specified in Chapter VI, an aggre- 
gate amount of rupees two hundred and 
eighty.three lakhs. 

(2) For the transfer to, and vesting in, the- 
Oentral Government, under section 4, of the 
sharag held by tha Company in the specified: 
companies, there shall be paid by the Oentrak 
Government to the Company in cash and im 
the manner specified in Chapter VI, an aggre- 
gate amount of rupees twenty.saven lakhs. 

(3) The smount specified in sub-section. (1) 
and the amount epacified in sub.gection (2) 
shall carry simple interest of four por cent. 
per annum for the period commencing on the 
appointed day and ending oa the date om 
which payment of auch amount is made by 
the Central Government to tha Commissioner. 


(4) For the removal of doubts, it is hereby 
declared that the liabilities of the Company, 


‘in relation to ita undertakings, shall be met, 


in accordance with the rights and interests of 
the creditors of the Company, from the 
amounts due to the Company under sab- 
seotion (1) and sub.section (2). 


CHAPTER IV 
MANAGEMBNY, BTO., OF THE UNDER. 
TAKINGS OF THE COMPANY 


9, Management, eto., of the undertakings. 
of the Company. — (1) The general superin. 
tendence, direction, control and management 
of the affairs and business of the undertakinge 
of the Company, the right, title and interest- 
in relation to which have vested in the 
Central Government under section 3, ahall,— 


(a) where a direction has been made by the 
Central Government under sub-gectlon (1) of 
ssotion 7, vest, on and from the date specified. 
in guch direction, in tha Government oompany’ 
specified therein; 

(b) where no guch direction hag been made- 
by the Central Government, vest, on and 
from the appointed day, in one or more Ons- 
todians appointed by the Central Government. 
under sub-section (2), 
and thereupon the Government company 60 
specified or the QOngstodian or Ougtodians go: 


appointed. as the case may ba, shall be entiti. - 


ed to exercise to the exclusion of all other 
persons, all such powers and do all such 


E; 
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(2) The Central Government shall be deem. 
ed, on and from tha appointed day, to have 
been registered in the Register of Members 
Of the concerned gpedified company as the 
holder of each share which stands transferred 
fo, and vested in, it by virtue of the provi- 
sions of gub-section (1). 


(3) For the removal of donbta, it ia hereby 
declared that the provisions of gub-geo. 
¢lona (1) and (2) shall not be deemed to 
affsst,— 


(a) any right of a specified company sub. 
aisting, immediately before the appointed day, 
against the Oompany to recover from it any 
gum of money on the ground that the Com- 
pany hag not paid or oredited to the spacified 
company the whole or any part of the value 
of the shares held by it, or on any other 
ground whatsoever: or 

(b) any right of a specified company sub. 
aisting, immediately before the appointed day, 
against the Oompany to receive any payments 
due from the Company. 


5. General effect of vesting. — (1) The 
undertakings of the Oompsany shall be deam. 
ed fo includa all assets, rights, leageholds, 
powers, authorities and privileges, and all 
property, movable and immovable, including 
dands, buildings, workshops, stores, instru. 
menig, madhinery and equipment, cash 
balances, cash on hand, reserve funds, in. 
vestments, book debts and all other rights 
and interests in, or sriging out of, such pro- 
perty as were immediately before the appoint- 
ed day in the ownership, possession, power 
or control of the Company, whether within 
or outside India, and all books of account, 
wogisters and other doftuments of whatever 
nature relating thereto. 


(2) All properties as ‘aforesaid which have 
vested in thea Oentral Government, whether 
ander section 3 or section 4, shall, by force 
of such vesting, be freed snd discharged from 
any trust, obligation, mortgage, charge, lien 
and all other inoumbrances affecting them, 
and any attachment, injunction, decree or 
order of any court or other authority reg- 
4ricting the use of such properties in any 
Manner or appoinilng any receiver in respect 
of the whole or any part of such properties 
shall be deemed to have been withdrawn. 


(3) Every mortgagee of any property 
-whioh hag vested under this Act, in the Oen- 
tral Government and every person holding 
@ny Charge, lien or other interest in, or in 
relation to, any such property, shall give, 
‘within such time and in such manner ag may 
be prescribed, an intimation to the Oommis- 
sioner of such mortgage, charge, lien or ofber 
dante rest. 
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(4) For the removal of doubts, it is hereby 
declared that the mortgagee of any property 
referred to in sub-section (3) oc any other 
person holding any charge, lien or other 
interest in, or in relation to, any such pro- | 
perty shall ba eatitled to claim, in accord. 
ance with hig rights and interests, payment 
of the mortgage money or other dues; in- 
whole or in part, oul of the amounts gpecified 
in sadtion 8, but no such mortgage, charge, 
lien or other interest shall be enforceable 
against any property which has vested in the 
Oaniral Government. 

(5) Any licence or other instrument GaaB 
to tha Company in ralation to any undertaking 
which has vested in the Central Government 
under section 3, af any time before the ap- 
pointed day and in force immediately before 
that day, shall continue to be in forca on and 
after such day in accordance with its tenor in 
relation to, and for the purposes of, such 
undertaking and on and from the date of 
vesting of such andertaking under section 7, 
in a Government company, that Government 
oompany shall be deemed to be substituted in 
such licence or other instrument ag if such 
licence or other instrument had been granted 
to auch Government company and auch Gov. 
ern nent company shall hold itfor the remain- 
der of the period for which that company 
would have held it ander the terms thereof: 

(6) If, on the appointed day, any suit, 
appeal or other proceeding of whatever nature 
in relation to any property which hag vested 
in the Oantral Government, whether under 
action 3 or under section 4. instituted or pre- 
ferred by or against the Oompany is panding, 
the same shall not abate, ba discontinued or 
be, in any way prejudicially affected by rea. 
gon of the transfer of the undertakings of tha 
Company or of anything contained in this Aot, 
but the suit, appeal or other proceeding may 
bə continued, prosecuted or enforced by or 
against the Oentral Government, or where 
the undertakings of the Company are directed 
under section 7, to vest in & Government com. 
pany, by or againat such company. 

6. Central Government or the Govern. 
ment company not to ba Hable for prior 
liabilities. —(1) Every liability of the Oom- 
pany in respect of any period prior-to the 
appointed day, shall be the liability of the 
Company and ghall be enforceable against it 
and not against the Oentral Government, or, 
where the undertakings of the Company are 
directed, under section 7, to.vest in a Govern. 
ment company, against such company. 

(2) For the removal of doabis, it is hereby 
declared that— 

(a) save as otherwise expressly provided 
in this Act, no liability of tha Company in. 
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Wasneas the Bird and Company Limited 
were engaged in the manufacture of B. O. T. 
oranes and other varieties of cranes; poly. 
styrene bagad cation exchange resin; equip- 
ment for fertilizers, oil refineries, steel plants, 
petro-chemical and other industries; tanks 
and vessels of various shapes and sizes; water 
treatment equipment and other types of equip- 
ment for the control of water pollution and 
were algo engaged in various other activities; 

AND WHBRAAS the top management of the 
Bird and Oompany Limited had so mis. 
managed the affairs of that Company as to 
cause heavy losses to the Company and had 
also managed the affairs of the Company in a 
manner prejudicial to the interests of the 
Company and the public interest; 

AND WHERHAS in view of the mismanage. 
ment aforesaid, the Central Government had, 
in pursuance of the provisions of seation 408 
of the Companies Aot, 1966, appointed six 
directora in the Board of directors of tha 
Bird and Company Limited; 

AND WHEREAS investment of a large amount 
ie necessary for the maintenance and develop. 
ment of the production of the undertakings of 
the Company; 

AND WHHBRAS it is necessary in the public 
interest to acquire the undertakings of the 
Bird and Company Limited to enable the 
Central Government to have such investment 
made and to ensure that the interests of the 
general public are served by the continuance, 
by the undertakings of the Company, of the 
manufacture, production and distribution of 
goody or articles which sre essential to the 
needs of the economy of the country; 

AND WHERHAS the Bird and Company 
Limited is. holding shares in the. specified 
companies which are either engaged in the 
production, distribution or marketing of goods 
which are vital to the needs of the country 
or are engaged in providing finance to other 
companies which are so engaged and it is 
expedient in the public interest to acquire the 
said shares to secure for the undertakings of 
the Company the facilities and advantages 
derived by reason of such shareholding with 
respect to the operation and functioning of 
guch undértakfngs and also .to enable the 
Central Government to exercise, through such 
shareholdings, such control on the affairs of 
those companies as may be necessary to pre. 
vent their mismanagement; 

Bu it enacted by Parliament in the Thirty. 
first Year of the Republic of India ag fol- 


lows :— 
OHAPTER I 
PRELIMINARY 


.4, Short title and commencement. — (1) 
This Act may be called THE BIRD AND 


A. I, R. 


COMPANY LIMITED (ACQUISITION AND 
TRANSFER OF UNDEBTAKINGS AND 
OTHER PROPERTIES) AOT, 1980. 


(2) It aball be deemed to hava come into 
force on the 25th day of October, 1980. 


2. Definitions. — In this Act, unless the 
context otherwise requires, — 


(a) "appointed day” means the 25th day 
of October, 1980; 

(b) “Commissioner” meang the Commis. 
sioner of Payments appointed under sec. 
tion 13; 

(e) “Company” means the Bird and Oom- 
pany Limited, being a company ay defined 
in the Companies Act, 1956, and having ite 
registered office at Ohartered Bank Buildings, 
Oaloutta- 700001, in the State of West Bengal; 

{d) “notification” meang a notification pub- 
lished in the Official Gazette; 


(e) ''preacribed’’ means pregoribed by ruleg 
made undor this Aot; 

(t) ‘'share” means a share, whether equity 
or preference, held by the Company in the 
capital of a specified company and includes 
any such share pledged by the Company with 
any bank or any other creditor; 

(g) “specified company” means a company 
specified in Schedule I: 

(h) “specified date” meang such date as the 
Central Government may, for the purposes 
of any provision of this Act, by notification, 
specify, and different dates may be specified 
for different provisions of this Act; 

(i) words and expressions used herein and 
not defined but defined in the Companies Aci, 
1956, shall haye the meanings, respectively, 
assigned to them in that Act. 


CHAPTER II 


ACQUISITION ANB TRANSFRE oF THE UNDER- 
TAKINGS OF THE OoMPANY AND OF 
SHARES HELD By THR Com. 

PANY IN THE SPEOI- 

FIED OoMPANIES. 

8. Transfer to, and vesting in, Central 
Government of the undertakings of the 
Company.—On the appointed day, the under- 
takings of the Company end the right, title 
and interest of the Company in relation to its 
undertakings shall, by virtue of this Act, 
stand transferred to, and vest in, the Gentral 
Government. 


%. Transfer and vesting of shares held 
by the Company in the specified com- 
panies. ~~ (1) On the appointed day, all the 
shares held by the Company in the specified 
Companies shall, by virtue cf this Act, stand 
transferred to, and veat in, the Central Gov.-. 
ernment. 


_ ` 


a 
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40. Disbarsement of money by the Commis. 
sioner to claimants. 


21. Disbursement of amounts to the Company 
and possession of certain machinery, 
equipment, sto. 

22, Undigsbursed or unclaimed amount to ba 
deposited to the general revenue so- 
eount. . 

OHAPTER VII 


MIsoBLLANBOUS. 
23, Aot to have overriding efect. 


24, Contracta to cease to have effect unless 
ratified by the Osntral Government or 
Government company. 

25. Penalties. 

26. Offences by companies. 

27. Protection of action taken in good faith. 

28. Dalegation of powers. 

29. Power to make rules. 

30. Power to remove difficulties. 

31. Repeal and saving. 


SOHEDULE I 
(See Section 2(¢)). 
SCHEDULE II 
(See Seotions 17, 18, 19 and 21.) 


TBE BIRD SND COMPANY LIMITED 
(ACQUISITION AND TRANSFER 
OF UNDERTAKINGS AND 
OTHER PROPERTIES) 

OT, 1980. 


(Act No. 67 of 1980)* 
[27th Dacamber, 1980.] 


fin Act to provide for the acquisition and 

transfer of ths undertaking of the Bird 
and Company Limited for the purpose 
of ensuring the continuity of production 
of goods which are vital to the needs 
of the country and for tha acquisition 
of shares held by the Bird and Company 
Limited in the specified companies for 
the purpose of securing to those under. 
takings the facilities and advantages 
derived by reason of such sharaholding 
with respect to the operation and fano- 
tioning of those undertakings and also 
to enable the Central Government to 
exercise such contro] over the affairs 
of the specified companies as is neces. 
sary to ensure that the affairs of those 
companies ara not mismanaged and for 
matters connected thorawith or inoi. 
dental therato, 

* Received the assent of the President on 26-12- 


1980 Act published in Gaz. of India, 27. 12. 
1980, Part II-S. 1, Ext., p. 717. 

For Statement of Objects and Reasons, see 
a a India, 25.11.1980, Part II-S. 2, Ert., 
Pp. ‘ 
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The Payment of Bonus (2nd Amdt.) Act, 1980 ALR. 
EEANN AAAA AAE ONANAN n AEREE AARAA a 
“Year Amount equal Amount Set on or set Total sot 
to sixty per payable. off of the on or set 
cent. or sixty. as bonus year carried off carried 
seven per cent, forward forward 
. 88 the case may 
be, of available 
surplus allocable 3 
as bonus ! 
(1) (2) (3) (4) (5) 
e E AE E EEA ET EEA EA EAA ee E AAEE 
Bs. Bs. Re. Re. of (year) 
1 1,04,167 1,04,1674* Nil Nil 
2 6,365,000 9,50,000%* Set on Set on 
2,50,000* 3,650,000 (2) 
3 ` 9,20,000 2 50,000* Nil Set on 
(inclusive of 2,20,000 (2) 
30,000 from year-2) 
-4 3,275,000 2,50,000* Set on Bet on 
1,25,000 2,20,000 (2) 
' 1,25,000 (4) 
a) 1,40,000 2,50,000* Nil Set on 
(inclusive of . 1,10,000 (2) 
1,10,000 from 1,25,000 (4) 
year-2) 
“f 3,10,000 2,50,000* Bet on Set on 
| 60,000 Nilt (2) 
1,25, 000 (4) 
| 60,000 (6) 
7 1,00,000 2,50,000* ` Nil Set on 
(inclusive of 35,000 (8) 
1,25,000 from 
year.4 and 25,000 
from year-6) 
-8 Nil 1,04,167** Set off Sat off 
‘(due to loss) (inclusive of 60,167 69,187 (8) 
`- 36,000 from 
year.6) 
9 10,000 1,04,167** Ret off Set off 
94,167 69,167 (8) 
94,167 (9) 
“10 215,000 1,04,167** - Nil Bat off 
(after getting off 52,501 (9) 
69,167 from year.8 
and 41,666 from 
yoar.9) 
NOTES — 
“* Maximum. 


-+ The Balance of Ra. 1,10,000 get on om year.2 lapses. 
+*+ Minimum. 


22. Repeal and saving.— (1) The Payment of Bonus (Amendment) Ordinance, 1980, 
vis hereby repealed. 


(2) Notwithstanding such i anything done or any action taken under the 
¿principal Act, ss amended by the said Ordinance shall ba deemed to have been done or taken 
under the principal Act, ag amended by this Act. 


rr 


7 
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(1) | (2) . (3) 


(ii) 7.5 per cent of its paid up equity share 
capital as at the commencement of the account- 
ing year; 

(iti) 5 pex cent. of ita reserves shown in ite 
balance.gheet ag at the commencement of the- 
accounting year; including any profits carried: 
forward from the previous accounting year; 

(iv) any sum which, in respect of the: 
accounting year, is transferred by it— 

(a) to a reserve fund under sub-section (1} 
of section 17 of the Banking Regula- 
tion Act, 1949; or 

(b) to any reserves in India in parsuance 
of any direction or advice given by 
the Reserve Bank of India; 

whichever is higher; 


Provided that where the banking company 
is a foreign company within the meaning of 
section 591 of the Companies Act, 1956, the 
amount to be deducted under this Item shalk 
be the aggregate of — 


(i) the dividends payable to its preference 
shareholders for the accounting year at the 
rato at which such dividends are payable on 
guch amount as bears the same proportion to 
ita total preference share capital as its total 
working funds in India bear to its total world. 

; working funds; 


(ii) 7.5 per cent of such amount as bearm 
the game proportion to ita total paidup equity 
share capital as its total working funds in: 
India bear to its total world working funda: 


(iii) 5 per cent. of such amount ap bears. 
the same proportion to ite total disclosed re-. 
serves as its total working funds in Indis. 
bear to its total world working funds; 


(iv) any sum which, in respect of the 
accounting year, is deposited by it with the: 
Reserve Bank of India under sub-clause (ii): 
of clause (b) of sub-section (2) of section 11 
of the Banking Regulation Act, 1949, not 
exceeding the amount required under the 
aforesaid provision to be so deposited.” 


(o) in the Explanation, for the figures, brackets and word “1 (iti) and 3 G)”: tha 
figures, brackets and word ''1 (iii), 2 (iii) and 3 (i1)” shall be substituted. 


24. Substitution of new Sohedule for the Third Schedule, — For the third Soho- 
dule to the principal Aot, the following Schedule ghali be substituted, namely :— 
- THE FOURTH SCHEDULE 
(See sections 15 and 16) 


In this Schedule, the total amount of bonus equal to 8.33 per cent. of the annual salary- 
or wage payable to all the employees ig assumed to be Rs. 1,04,167. Accordingly, the- 
maximum bonus to which all the employees are entitled to be paid (twenty per cent. of the. 
annual salary or wage of all the employees) would be Rs. 2,50,000. 

















— 
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Item Partioularg Amount of Amount of Remarks 
No. gub.iteams main.items 

Ra. Bs, 


(d) Expenditure or losses (if any) 
debited directly to published or 
disclosed reserves, other than— 


(i) Oapital expenditure and capital 
losses (other than losses on gale 
of capital assets on which depre- 
ciation has not been allowed for 
income.tax); 
(ii) Losses of any business situated 
outside India. . 
(e) In the case of foreign banking com. See foot-note (3) 
paniss proportionate adminigtra. 
tive (overhead) expenses of Head 
Officer allocable to Indian busi- 


Ness. 
(f) Refund of any excess direct tax flee foot-note (2). 

paid for previous accounting years 

and excess provision, if any, of 

previous accounting years, relating 

to bonus, depreciation, or develop- 

ment rebates if written back. 
(g) Cash subsidy, if any, given by the . See foot-note (2) 

Government or by any body cor. 

porate established by any law for 

the time being in force or by any 

other agency through budgetary 

grants, whether given directly or 

through any agency for specified 

purposes and the proceeds of which 

are resoryad for such purposes. 


Total of Item No. 6. ca Ra. 
T. Gross Profits for purposes of bonus Ka. 
(Itom No. 5 minus Item No. 6). eee 


Explanation. — In sub.item (b) of Item 3, “approved geatally fund” has the same: 
meaning assigned to it in clause (6) section 2 of the Income-tax 
Foot-notes — 
(1) If, and to the extent, charged to Profit and Loss Account. 
(2) If, and to the extent, credited to Profit and Loss Account. 
(3) In the proportion of Indian Gross Profis (Item No. 7) to Total World Gross Profit 
(as per consolidated Profit and Toss Account adjusted as in Item No..2 above 
only).’. 
20. Amendment of the Second Schedule.—In the principal Act, the Second Sehedule 
shall be renumbered as the Third Schedule and in that Schedule as so renambered, 
(a) in column (2), against Item No. 1, for the word ‘'Oompany”, the w ords "Company, 
other than a banking company” shall be substituted ; 
(b) after Item No. 1 and the entries relating thereto, the following item and entries 
shall be inserted, namely :— 





(1) (2) (3) 
"2. Banking company i ; (i) The dividends payable on its preference: 


share capital for the accounting year caiculat. 
ed at the rate at which such dividends are 
psyable; 


ÅO A EAAS 


Eal 
~ 


ads 
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Itom l Particulars Amount of Amount of Remarks 
No. sub-itemas main items 
Rg. Rs. 


(c) Donations in excess of the 
amount admissible for income. 
tax. 

(d) Capital expenditure (other than See foot-note (3) 
capital expenditura on scienti. 
fic research which is allowed 
asa deduction under any law 
for the time being in force re- 
lating to direct taxes) and 
capital losses (other than logses 
on sale of capital assets on 
which depreciation hag been 
allowed for income.tax). 

fe) Any amount certified by the Re- 
serve Bank of India in terma of - 
sub.gection (2) of section 34A 
of the Banking Regulation Ast, 
1949, 

(f) Lossea of, or expenditure re. 
lating to, any business situated 
outside India. 


Total of Item No.3 . i i Rg, 


4, Add also income, profits or gains (if 
any) credited directly to published 
or disclosed reserves, other than— 

(i) capital receipts and capital 
profita (including profits on 
the gale of capital assets on 
which depreciation has not 
been allowed for income.tax); 

(ii) profita of, and receipta relat- 
ing to any business situated 
outside India; 

{iii) income of foreign banking 
companies from invest. 
ments outside Indis. 


Net total of Item No. 4 Ra. 
5. Total of Items Nog. 1, 2, 3 and 4. Rg. 
8. Deduct : E 
(a) Capital receipt and capital profita Sea foot-note (2) 


(other than profits on the sale of 
assets on which depreciation has — 
been allowed for income.tax). 


(b) Profita of, and receipts relating to, Rea foot-note (2) 
any business situated outside 
India. 

te) Income of foreign banking oom. i Bee foot-note (2) 


panies from ees outside 
India. 


ee ee e, 
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case of an officer of the State Government) 


apecially authorised in this behalf by mar 


Government” shall be inserted. 


47. Amendment of seation 81A.— In 
gestion 31A of the principal Act, in the pro- 
viso, for the words “Provided that’, the 
worde ''Provided further that” shall be sub. 
stituted and before the proviso ag so amended, 
the following proviso shall be inserted, 
namely :— 

“Provided that any aa agreement or 
sottlement whereby the. employees relinquish 
their right to receive: the minimum bonus 
under section 10 shall be nall and void in so 
far as it purports to deprive them of auch 
right. ”’, 

18. Amendment of section 32. — In seo. 
tion 32 of the principal Act, — 

(a) clause (vii) shall be omitted; 

(b) in clause (ix),— 

(contd. on ool. 2) 
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(i) sub-clause (ff) shall be omitted; 


(ii) in gub.clauze (g), after words ‘' financial 
institution”, the brackets and words ‘(other 
than a banking company)” shall be inserted. 

49. Amendment of the First Schedule.— 
In the principal Act, — J 

(a) the Firat Schedule shall be renumbered 
aa thea Second Schedule and in that Schedale 
as so renumbered — 

(i) for the brackets, words and figure “(Bes 
section 4)”. the brackets. words, figure and 
latier “(See section 4 (b)]” shall be sab- 
stituted; 

(ii) in the second'column, against Item No. 
2, for the entry ‘‘(d) Development rebate/ 
Development allowance reserve,’, the entry 
"(d) Development rebate/Inveatment allow. 
ance/Development allowance reserve.” ghall 
be substituted; 

(b) before that Schedule ag so renumbered, 
the following Schedule shall be inserted: 
namely :— 


"THE FIRST SCHEDULE 
[See section 4 (a) ] 
COMPUTATION OF GROSS PROFITS 
Accounting yaar ending masss: -- 


Item 


Particalars 
No. 


Remarka 





*1. Net profit as shown in the Profit and - 
Loss Account after making usaal 
and necessary provisions. 

2. Add back provision for : 

(a) Bonus to employees. 

(b) Depreciation. 

(0) Development Rebate Reserves. 
(a) Any other reserves. 


~Total of Itemg No.2 . r ; 

3. Add back also: 
(a) Bonus paid to employses ia 
respect of previous accounting 


years. 

(b) The amount debited in respect of 
gratuity paid or payable to em- 
ployeea in excess of the aggre- 
gate of— 

(i) the amonnt, if any, paid to, or 
provided for payment to, an 
approved gratuity fund; and 

(ii) the amount actually paid to 
employees on their retirement 
or on termination of their em. 
ploy ment for any reason. 


Amouns of Amount of 
aub-items main items 
Re. Ra. 


See foot-note (1) 
—— — Res foot-note (1) 


i 


Bee foot-note (1) 


arr mh a 
*Where the profit subject to taxation is shown in the Profit and Loss Account and the 
provision made for taxes on income is shown, the actual provision for taxes on income shall 


be deducted from the profit. 


ae 


? 
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hundred rupees or, as the casa may be, of 
sixty rupees, if such bonus is higher than 
8.33 per cent. of his salary or wage for the 
daya he hag worked in that accounting year, 
shall be proportionately reduced.”. 

9. Substitution of new section for sac. 
tion 18. — For seotion 15 of the prinolpal 
Act, the following section ghall be substituted, 
namely :— 

"15. Set on and satoff of allocable gur- 
plus. — (1). Where for any accounting year, 
the allocable surplus exceeds the amount of 


maximum bonus payable to the employees in ` 


the establishment under section 11, then, the 
excess shall, subject to a limit of twenty per 
cent. of the total salary or wage of the em. 


ployees employed in the egtablishment in that. 


accounting year, be carried forward for being 
get on in the succeeding accounting year and 
s0 on up to and inclusive of the fourth account. 
ing year to be utilised for the purpose of pay- 
ment of bonus in the manner illustrated in 
the Fourth Schedale. 

(2) Where for any accounting year, there 
is no available surplus or the allocable surplus 
in respect of that year falls short of the 
amount of minimum bonus payable to the 


. employees in the establishment under gec- 


b- 


i 


ral 
ce 


tion 10, and there is no amount or sufficient 
amount carried forward and set on under 
sub-section (1) which could be utilised for the 
purpose of payment of the minimum bonus, 
then, such minimum amount or the deficiency, 
as the case may be, shall be carried forward 
for being set off in the guoceeding secounting 
year and go on up to and inolusive of the 
fourth accounting year in the manner illus- 
trated in the Fourth Schedule. 


(3) The principle of set on and sotoff as 


‘Ulustrated in the Fourth Schedule shall apply 


fo all other cases not covered by sub-geo- 
tion (1) or sub-section (2) for the purpose of 
payment of bonus under thia Act. } 

(4) Where in any accounting year any 
amount has been carried forward and get on 
or setoff under this section, then, in caleulat- 
ing bonus fox the succeeding accounting year, 
the amount of set on or sat off carried forward 
from the earliest accounting year shall frst be 
taken into account.’”’. 


40. Amendment of section 16. — In gec- 
tion 16 of the principal Act, in gub.seotion 
(1B), for the words ''Third Schedule” ab both 
the plases where they occur, the words 
''Hourth Schedule” shall be substituted. 


44. Amendment of section 20.— Ses- 
tion 20 of the principal Aobh shall bea renum. 
bered ag sub-section (1) thereof, and after 
sub-gection (1) as so renumbered, the follow. 
Ing sub-section shall be inserted, namely : — 


e 
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"(2) Save aa otherwise provided in sguab- 
section (1), nothing in this Aot shall apply to 
the employees employed by any establishment 
in publio sector.”. 

42. Amendment of section 21. — In see. 
tion 21 of the principal Act, in the Explana- 
tion; for the words and figures "sections 23, 
23 and 25”, the words and figures ‘‘sectiona 
22, 23, 24 and 25”, shall be substituted. l 


13. Amendment of sestion 23. — In sec- 
tion 23 of the principal Act, in sub.section (1), 
for the word and figures ‘section 25”, the 
words and figures “sections 24 and 35” shall 
be substituted. 

44. Insertion of new section 24. — After 
gection 23 of the principal Act, the following 
section ghall be inserted, namely :— 

“24, Audited accounts of banking com- 
panies not to be questioned. — (1) Where 
any dispute of the nature specified in ssc. 
tion 22 between an employer, being s banking 
company, and its employees has been referred 
to the said authority under that seetion and 
during the course of proceedings the saceounts 
of the banking company duly audited are 
produced before it, the said authority shall 
not permit any trade union or employees to 
question the correctness of such aceonnta, but 
the trade union or the employees may be per. 
mitted to obtain from the banking seompany 
such information ag is necessary for verifying 
the amount of bonus due under this 

(2) Nothing contained in sub-seetion (1) 
ahall enable the trade union or the employees 
to obtain any information which the banking 
company is not compelled to furnish under the 
provisions of seation 34A of the Banking Regu- 
lation Act, 1949.”. 

45. Amendment of section 27. — In sec. 
tion 27 of the principal Act, after sub-section 
(4), the following sub.section shall be ingert- 
ed, namely :— 

(5) Nothing contained in this seation shall 
enable an Inspector to require & banking com. 
pany to furnish or disclose any statement or 
information or to produes, or give inspection 
of, any of its books of account or other dodu- 


ments, which a banking company cannot be - 


compelled to furnish, disclose. produce or 
give ingpection of, under the provisions of 
section 34A of the Banking Regulation Aet, 
1949,.”. 

46. Amendment of section 30. — In sec- 
tion 30 of the principal Act, in sub-section (1): 
after the words “appropriate Government’, 
the words and brackets ‘‘or an officer of that 
Government (not below the rank of a Regional 
Labour Commissioner in the cage of an officer 
of the Central Government, and not below 
the rank of a Labour Oommissioner in the 
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THE PAYMENT OF BONUS 
(SECOND AMENDMENT) 
AOT, 1980* 
(Act No. 66 of 1980) 
[27th December, 1980] 


An Act further to amend the Payment of 

Bonus Act, 1968, 

Be it enacted by Parliament in the Thirty. 
firat Year of the Republic of India as 
follows :— 

4. Short title and commencement. — (1) 
This Act may be called the Payment of Bonus 
(Second Amendment) Act, 1980. 

(2) It shall be deemed to have come into 
toroa on the 21st day of August, 1980, except 
section 11 which shall come into force at 
once. 

9, Amendment of section 2. —— In a- 
tion 2 of the Payment of Bonus Aci, 1965 
oo referred to as the principal 

|- re A 

(a) in sub-clause (a) of clause (4), after the 
words “being a company”, the brackets and 
words ‘(other than a banking company)” 
ehall be inserted. 

(b) in clause (8), after the figures 1970”, 
the words, figures and bracsets “any corres. 
ponding new bank constituted under section 3 
of the Banking Oompanies (Acquisition and 
Transfer of Undertakings) Act, 1980", shall 
be inserted. . 

3. Substitution of new section for sec- 
tion 4. — For section 4 of the principal Act, 
the following section shall be substituted, 
namely :— 

''4, Computation of gross profits. — The 
grosa profits derived by an employer from an 
establishment in respect of any accounting 
yoar ghall — 

(a) in the cage of a banking company, be 
caloulated in the manner specified in the 
Firat Bchedule; 

(b) in any other case, be calculated in the 
manner specified in the Second Schedule.”. 

4. Amendment of section 6.—In section 6 
of the principal Act,— 

(a) in clause (b), for the words "develop. 
ment rebate or development allowance” the 
words ‘‘development rebate or investment 
allowance or development allowance” shall 
be substituted; 

(b) in clause (d), for tha worda “Second 


Schedule’, the words ''Third Schedule” shall: 


be substituted. 


never a asiensisamemmmenemestesietiieidideitee aetna enmnanl 
(*) Received the assent of the President on 
27-12.1980, Act published in Gaz. of India, 
97-12-1980, Part II-S. 1, Ext., P. 705. 
For Statement of Objects and Reasons, see Gaz, 
of aa 8-12-1980, Part II-S, 2, Ext, 
P. 6, 
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5. Amendment of section 7—In section 7 
of the principal Aot, in clauge (e). for the 
brackets and words ‘(other than development 
rebate or development allowance)’, the 
brackets and words ‘'(other than development ` 
rebate or investment allowance or develop- 
ment allowance)” shall be substituted. 


6. Substitution of new sections for seg- 
tion 10.— For sections 10 and 11 of the 
principal Act, the following sections shall ba 
substituted, namely :— 

'10. Payment of minimum bonus.—Sub. 
ject to the other provisions of this Act, every 
employer shall be bound to pay to every 
employee in respect of the accounting year 
Commencing on any day in the year 1979 
and in regpect of every subsequent accounting 
year, a minimum bonus whion shall be 8.33 
per cent. of the salary or wage earned by the 
employee during the accounting year or one 
hundred rupees, whichever is higher, whether 
or not the employer has any allocable surplus 
in the accounting year: 

Provided that where an employee has not 
completed fifteen years of age at the beginning 
of the acconnting year, the provisions of this 
section shall have effect in relation to such 
employee as if for the words "one hundred 
rupees”, the worda ‘'sixty rupees” were sub- 
atituted, 

11. Payment of maximum bonus. — (1) 
Where in respect of any accounting year 
referred to in section 10, the allocable surplus 
exceeds the amount of minimum bonus pay- 
able to the employees under that section, the 
employer shall, in lieu of such minimum 
bonus, be bound to pay to avery employee in 
respect of that accounting year bonus which 
shall be an amount in proportion to the salary 
or wage earned by the employee during the 
accounting year subject to a maximum of 
twenty per cent. of such salary or wage. 

(2) In computing the allocable surplus 
under this section, the amount sei on or the 
amount set off under the provisiona of sec. 
tion 15 shall be taken into account in accord- 
ance with the provisions of that section’. 

7. Amendment of section 12. — In sec- 
tion 12 of the principal Aot, for the words and 
figures “under section 10", the words and 
figuros ‘under gection 10 or, as the case may 
be, under section 11,” shall be substituted, 

8. Substitution of naw section for seo- < 
tion 18. — For section 13 of the principal ` 
Act, the following section shall be subatituted, 
namely :— l 

"13, Peoportionate reduction in bonus 
in certain cases. — Where an employee has 
not worked for ail the working days in an 
accounting year, the minimum bonus of one 
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No. 





The Forsat (Conservation) Act, 1980 


Description of 
dutiable goods 


connection in the course of trade between tha preparation 
and some person having the right either ag proprietor or 
otherwise to use the nama or mark with or without any 
indication of the identity of that peraon. 

Eoplanation 11. — Whore any srtiole is chargeable with 
duty at a rate dependent on the value of the article, such 
value shall be deamed to be the value as determined in 
azordanca with the provisiona of section 4 of the Central 
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Rate of 
duty | 








Exciass and Salt Act, 1944. 


Replanation III. — For the purpoies of this Schedule, 
"pure alcohol content’, in relation to s preparation, mesas. 


the ethyl alcohol content in the preparation expressed as 
ethyl alcohol of 100% by volume at 15°0.’. ne 





THE FOREST (CONSERVATION) 
OT. 1880 i 
(Act No. 89 of 1980)* 
- . [97th December, 1980. ]. 

An Act to provide for the conservation of 
forests and for matters connected there. 
with or ancillary or incidental thereto. 
Ba it enacted by Parliament in the Thirty- 


‘first Year of the Republic of India as 


follows :— 


4. Bhort title. extent and sommence- 
ment. — (1) This Act may be called THE 
FOREST (CONSERVATION) AOT, 1980. 

(8) Ii extends to the whole of India exoept 
the State of Jammu and Kashmir, 

(3) It shall be deemed to have come into 
force on the 25th day of October, 1980. ~~ 

2. Restriction. on the dereservation of 
forests or uss of forest land for non- 
forest purpose.—Notwithstanding anything 
contained in any other law for the time being 
in foros in a State, no State Government or 
other authority shall make, exoept* with the 


prior approval of the Central Government, 
- any order directing — 


(i) that any reserved forest (within the 
meaning of the expression '‘regerved forest” 
in any law for the time being in force in that 
State) or any portion thereof, ghall ceage to 


_ be reserved; 


(ii) that any forest land or any portion 
thereof may be used for any non-forest 
parpose. 


Explanation. — For the purposes of this — 


section “non-forest purposes” means breaking 
up or clearing of any forest land or portion 


nee 


[*] Received the assent of the President on 
27-12-1980. Act published in Gaz. of India; 
27.12. 1980, Part H-S 1, Ext., p. 737. 

For Statement of Objects and Reasons, see Gaz. 
of aaa 2-12-1989, Part I-39, 2, Ert., 
P. > 





` 
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_ thereto for any purposs other than reaffore. 
_Bhatlon, 


3. Constitution of Advisory Committas.— 
The Osnizal Government may constitute a 
Committee consisting of such number of per- 
sons as it may deem fit to advise that Govern. 
ment with regard to— 


(i) the grant of approval under geation &;-` 
and z 


(ii) any other matter connested with the 


conservation of foresia which may be referred 


to it by the Central Government. l 

4. Power to make rulas. — (1) The Oen. 
tral Government may, by notification In the 
Official Gazette, make rules for carrying ont. 
the provisions of this Act. 


(2) Every rule made under this Act shall 


-be laid, as soon as may be after it is made, 


before each House of Parliament, while it is 
in saasion, for a total period of thirty days 
which may be comprised in one gession or in 
two or more guacessive sessions, and if, bafore 
the expiry of the session immediately follow. 
ing the session or the sucosazive seggions ` 
aforesaid, both Housea agree in making any 
modification in the rule or both Houses agree 
that the rula should not be mado, the rule 
shall thereafter have effect only in auch modi. 


- fled form or be of no effect, as the oasa may 


be; so, however, that any such modification or 
ennulment shall be without prejudica +o the 
validity of anything previously done under 
that rulo, i DE 

B. Repeal and saving. — (1) The Forest 
(Conservation) Ordinance, 1980 is hereby 
repesled. — 

(2) Notwithstanding auch repeal, anything 
done or any action taken undor the provisiong 
of the said Ordinance shall ba deemed to 
have been done or taken under the corres. 
ponding provisions of thia Act. 
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sufficient reason: no penalty shall be imposed l 


sunder this seotion. 


8. Recovery of amounts due under ‘the 
iAot. — Any amount dne under this Act (in. 
cluding the penanly, if any, payable under 
section 7) from any producer of a feature film 
‘may bə recovered by the Oentral Government 
in the game manner as an arrear of land 
evenud, 


9, Protestion of action taken in good 
‘faith, — No suit, prosecution or other legal 
„proceeding shall lie against the Central Gov. 
ernment or any officer or other employee of 
‘the Central Government for anything which 
‘ig in good faith done or intended to be done 
under this Aot or the rules made thereunder, 


10. Power to make rules. — (1) The 
-Osniral Government may, by notification in 
séhe Official Gazette, make rules for carrying 
„ou$ the provisions of thia Aot, 


(2) Io partioular and without prejudice to 
-he generality of the ae power, such 
»tules may provide for— 


I a 


The Cine. Workers Welfare Cess- Act, 1981 


A, 1, RB, 


(a). the sssessment and collection of tha 
duty of excise under section 3; 


(b) the authority which may impose any 
penalty under geotion 7; 


(o) any other matter-which is required to 
be, or may be, prescribed. 


(3) Every rule made under this geation 
shall be laid, as soon ag may be after it ig 
made, before sak House of Parliament, 
while if ig in segsion, for a total period of 
thirty days which may be comprised in ona 
session or in two or more sudcessive sessions, 
and if, before the expiry of the session im. 
mediately following the session or the succes. 
sive sessions aforesaid, both Houses agree in 
making any modifioation in the rule or both 
Houses agree that the rule should not be 
made, the rule shall thereafter have effect 
only in such modified form or be of no effect. 
ag the casas may be; ao, however, that any 
puch modification or annulment shall be with. 
out prejudica to the validity of anytaing pre. 
viously done under that rule’ 
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in India with a format and a story woven 
around a number of characters where the plot 
ia revealed mainly through dialogues and not 
wholly through narration, 
cartoon depiction and does not inclade an 
advertisement film; 


| (o) “prescribed” means presoribed by roles 
made under this Act; 


(d) “producer”, in relation to a feature 
film, meang, 


(i) the producer of such film; or 


(ii) whore the application for a certificate 


‘In respect of such film under section 4 of tha ` 


Cinematograph Act, 1962, ia made by any 
other person, such other person, 


8. Levy and collection of cass on feature 
filme, — (1) With effect from guch date ag 
the Oentral Government may, by notification 
in the Official Gazette, appoint, there shall be 
levied and collected as a cess, for the purpores 
of the Cine-Workera Welfare Fund Act, 1981, 


`e duty of excise at the rate of one thousand 


rupees on every feature film. 


(2) The duty of excise levied under sub. 
section (1) shall be in addition to any coss or 
duty leviable on cinematograph films under 
any other law for the time being in foros. 


4. Payment of duty of excise, — (1) The 
duty of excise levied under section 3 on any 


featura film shall be payable to the Central 


Government by the producer of such film on 
or before the date on which he makes an 
application for æ certificate in respect of such 
film under section 4 of the Oinematograph 
Act, 1952; 


Provided that the producer of such film 
may apply to the Coniral Governments for the 
refund of the duty paid by him in respest of 
such film on the ground, — 


(a) that an order refusing to grant any 
certificate in respect of such film has been 
made under section 4, read with section 5A, 
of the Oinematograph Act, 1952; and 


{b) that he does not intend to appeal 
against. or geek revision of. anoh order, or. ag 
the casa may be that the ssid order hag been 
nes on appeal or revision under the said 

$: 


Provided further that in case any certificate 
ia granted under the said Actin respect of any 
film after the refund under the preceding 


The Cine-Workers Welfare Oess Act, 1981 


animation or. 
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proviso of the duty, paid in respect thereof’ 
the producer shall ba liable to repay, within- 
a period of seven days from the date of grant- 
of such certificate, to the Central Government. 
the duty so refunded. 


(2) Simple interest shall be payable at the 
rate of twelve per cent. per annum,— 


(a) by the Central. Government on the 
amount of duty ia relation to any film refand- 
ed by it under the first proviso to gub-sestion. 
(1), from the date of the payment of such duty: 
till the date of such refund; 


(b) by the producer of a film on any amount 
of duty refunded to him under the first proviso: 
to sub-section (1) and repaid by him to the 
Oentral Government under the second proviso- 
to that sub-section, from the date of suo 
refund to the date of such repayment. 


8. Crediting proceada of duty to Consol. 
dated Fund of India. —The proceeds of the 
duty of excisa levied under geation 3 shall be- 
credited to the Oongolidated Fand of India. 


6. Power of Central Government to 
exempt. — Notwithstanding anything gon- 
tained in this Act, if the Oentral Government, 
having regard to the content of a feature film, 
its technical quality and other fastors, is of 
opinion that it is necessary so to do, it may.. 
by notifeation in the Official Gazette and 
aubject to such terms and conditions ag may 
be specified in the said notification, exempé 
such feature film from all or any of the pro- 
visions of this Act. 


1. Penalty for non-payment of duty of 
exoise.~—[f any duty of excise payable by the. 
producer of a feature film to the Central Gov. 
ernment under section 4 [including any duty 
of exoise which has been refunded but 
which ig required to be repaid to that Gov- 
ernment under the second proviso to sub- 
section (1) of that aection] is not paid to that 
Government before the date, or; as the case 
may be, within the period specified therein, 
it shall be deemed to ba in arrears and the- 
authority preecribed in this behalf may, after: 
such inquiry as it deems fit, impose on he- 
produser, & penalty not exceeding fifty rupees 
for avery month during which the duty of 
excise is in Arrear : 


Provided that before imposing any such. 
penalty, such producer shall be given a rea. 
sonable opportunity of being heard and, it 
aftar such hearing, the said authority is gatis- 
fied that the default was for any good and 


38 [Act 30] © 


(i) omits or fails to produce any register or 
record of the Company; or 


(ii) makes any statement or furnishes any 
Information which is false in any material 
particular and which he knows or believea to 

be falee or does not believe to be true; or 

(co) makes any such statement as aforesaid 
in any book, account, record, register, return 
or other document, ; 


he shall be punishable with imprisonment for 
a term which may extend to two years, or 
with fine which may extend to two thousand 
rupees, or with both. 


48. Offences by companies. — (1) Where 
an offence under this Act has been committed 
by a ccmpany, every person who, at the time 
the offence was committed, was in charge of, 
and was responsible to, the company for the 
conduct of the business of the company aa well 
as the company, shall be deemed to be guilty 
of the offence and ghall be liable to be pro. 
ceeded against and punished accordingly : 

Provided that nothing contained in this sub. 
section shall render any such person liable 
to any punishment, if he proves that the 
offence was committed without his knowledge 
or that he had exercised all due diligence to 
prevent the commission of such offence. 

(2) Notwithstanding anything contained in 
sub-section (1), where any offence under this 
Act has been committed with the -consent or 
connivance of, or is attributable to any neglect 
on the part, of any director, manager, 
secretary or other officer, auch director, 
manager, secretary or other officer shall bs 
deemed to be guilty of that offence and shall 
be liable to be proceeded againgt and punished 
accordingly. 

Ecplanation. — For the i ia of thig 
geotiony 

(a) company’ means any body corporate 
and includes & firm or other association of 
individuals; and 

(b) ‘director’, in relation to a firm, means 
a partner in the firm. 


49. Limitation of cognizance of of. 


fences.— No court ghall take cognizance of an — 


offence punishable under this Act, except 
with the previous sanction of the Oentral 
Government or of an officer authorised by that 
Government in this behalf.’ 


90. Power to make rules. — (1) The 
Central Government may, by notification, 
make rules to carry out the provisions of this 
Aoi. 

(2) Every rule made by the Central 
Government under this Aot shall be laid, as 
goon as may be after if is msde, before each 
House of Parliament, while it ia in aeesion, 


' The Cine. Workers We\fare Cess Act, 1981 
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for a total period of thirty days which mey 
be comprised in one geesion or in two or more 
successive sessions. and if, before the expiry 
of the session immediately following the 
cession or the successive sessions aforesaid, 
both Honses agres in meking any modification ` 
in the rule or both Houses agree that the rale 
should not be made, the rule shall thereafter 
have effect only in such modified form or 
be of no effect. ag the oase may be; go, bow- 
ever, that any auch modification or annul- 
ment shall be without prejudice to the validity 
of anything previously done under that rule. 


91. Repeal and saying. — (1) The British 
India Corporation (Acquisiticn of Shares) 
Ordinance, 1981, is hereby repealed. 


(2) Notwithstanding such repeal, anything 
done or any action taken under the Ordinances 
eo repealed shall be deemed to have been 
done or taken under the corresponding provi. | 
gions of this Act. 


* 


THE OINE- WORKERS WELFARE OSE: 
OT, 1981 


*[ Act No. 30 of 1984] 
(4ith September, 19841) 


An Act to provide for the levy and collec. 
tion of a cess on feature filma for the 
financing of activities to promote the 
welfare of certain cine-workers and for 
matters connected therewith or inciden. 

_ tal threto. 


Be it enacted by Parliament in the Thirty- 
second Year of the iano of India as 
follows :~— 


4, Short title, extent and commencement, 


` —{1) This Act mey be called THE OINE- 


WORKERS WELFARE OESS AOT, 1981. 
(2) It extends to the whole of India. 


(3) It shall come into force on such date as 
the Central Government may, by notification 
in the Offcial Gazette, appoint. 


- “g, Definitions. — In this Aot, unless the . 
context otherwise requires,— 


(a) '‘oinematograph film’ hag the seme 
meaning as in the Oinematograph Aci, 1952; 


(b) ‘feature film” meang a full length. 
cinematograph film produced wholly or partly: 


[*] Received the assent of the President on. 
11.9-1981, Act published in Gez. of Indias 
14-9-81, Part II-S, 1, Ext, P. 257. 

For Statement of Objects and Reasons, see 
Gaz, of India; 6.5.1981, Part II-S, 2, Ext. 
P, 386 
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‘éhia Aol, have the game powers as are vasted 
ån à Civil court under the Coie of Civil Pro- 
„sedare, 1903, while trying a suit, in respect 
of the following matters, namely :— 

. (a) the summoning and enforcing the atten. 
pas of any witness and examining him on 
gab 

(b) the discovery and production of any 
-document or other material object producible 
as evidence; 

(0) the reception of evidence on affidavits; 


(d) the issuing of any commission for the 
examination of witnesses. 


(6) Any investigation before the Commis- 


gloner shall be deemed to baa judictal pro. 
eeding within the meaning of sections 193 
and 228 of the Indian Penal Code and the 
‘Commissioner shall bə deemed to be 
the purposes of sgadtion 
_ 345 and Ohapter XXVI of tha Oode of Ori- 
C minal. Procedure, 1973. 


(7) A claimant, who is dissatisfied with the 
deoision of the Commissioner, may prefer an 
“appeal against the decision to the principal 
sivil court of original jurisdiction within the 
local limits of whoge jurisdiction thea regis. 
gered office of the Company is situated. 

41. Disbursement of money by tha dom. 
missioner to claimants. — (1) After ad. 
anitting a claim under this Aobh, the amount 
Qus in respect of each shara acquired by 
«virtue of this Act shall be paid by the Com. 
missioner at the rate of rupees ten per pre. 
derence share, and at the rate of fifty paige 
par ordinary shara fo the personor persons 
#o whom guch gums sredue, and on suoh 
payment, the liability of the Oantral Govern. 


ment in respect of the share so acquired shall . 


tand discharged. 


(2) The Commissioner shall also apportion 
amongst the share.holders, tha amount paid 
to him by way of interest under sub-section 
(3) of section 7, and such apportionment shall 
be made on the basis of the amoant due to 
. @&0h shareholder. 


° 42. Undisbursed or unolaimed amount 
‘to be deposited to the general revenue ac. 
count. — Any money paid -tothe Oommis. 
sioner which remaing undisbursed or un. 
claimed on the date immediately preceding 
the date on which the office of the Commis- 
-dioner is finally wound up, 
ferred by tha Commissioner before hig office 
‘is finally wound upto the general revenue 
-accountof the Central Government; but a 
claim to any money go transferred may bs 
proferred to the Osntral Government by the 


‘person entitled to such payment and ehall. be . 


dealt with ag if such transfer had not been 
made, the order, if any, for payment of the 


The British India Corpn. Lid. (Acquisition of Shares) Aot, 1981 . 


shall ba ftrans-- 
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claim being treated as an order for the re- 


.fund of ravenue, 


13, Power of inspastion. — For the pur- 
posea of ascertaining whether any person 
claiming payment under this Act is a shara- 
holder, the Commissioner shall have the 
right to~ 

(a) require any person, having the posses- 
sion, custody or control, of any register or 
record of the Company, to produce such re- 
gister or record before the Commissioner, 

(b) require any person to make any state- 
ment or tarnish any information which may 
be required by the Commissioner. 

1%. Power of Commissioner to inquire 
into disputes as to amount. — Where there 
is any dispute ag to the person or persons who 
are antitled to any amount payable onder thig 
Act (including any dispute as to who are the 


_ legal representatives of any deceased claimant 


to the amount), the Commissioner may, after 
making such inquiry as he may :deem fit, 
make the payment to such person as appears 
to him to be best entitled to receive the 
amount, 


Provided that if the Commissioner is un- 
able to determina as to who is the person 
entitled to the amount and considers that the 
matter could more appropriately be dealt 
with by the principal civil court of original 
juriadiction within the local limits of whose 
Jurisdiction the registerad office of the Com- 
pany ig situated he may refer such dispute 
to the ssid court, whose decision thereon shall 
be final: 

Provided further that nothing contained 
herein ghall affect the liability of any person, 
who may receive the whole or any part of the 
amount allowed under this Aot, to pay the 
game to the person lawfully entitled thereto. 

18. Deposit of amount in court.— Where 
any dispute bas been referred under B. 14 
by the Commisgioner to the olvil court . refer- 
red to therein, he shall dopogit the amount in 
tha’ court. 

OHAPTER IIT 
MISCELLANEOUS 

48. Kot to have overriding affect.— The 
provisions of this Aot shall have effect not- 
‘withstanding anything inconsistent therewith 
contained:in any law, other than thie Aot, or 
in any instrument having effect by virtue of 
any law, other than this Act. 

47. Penaltias, — If any person,— 

(a) makes any claim for any payment under 
this Act, knowing or having reason to believe 
thaé such claim ia falga or without any basia; 

(b) when required under this Act so to 
do, TS 
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5. Payment of amounts. — (1) For the 
transfer to and vesting in the Central Govern. 
ment, under section 3, of the shares of the 
Company, there shall be given by the Central 
Government to the shareholders of the Oom- 
pany, in cash and in ihe manner specified in 
saction 7, an amount of rupees twenty-two 
lakha and sixty thousand. 


(2) The amount, referred to in sub- 
section (1) shall carry simple interest at the 
rate of four per cent, per annum for the 
pericd commencing on the appointed day and 
ending on the date on which payment of sach 
amount is made by the Oentral Government 


_ to the Commissioner., 


8. Appointment of Commissioner of 
Payments. — (1) The Central Government 
shall, for the purpose of disbursing the 
amounts payable to shareholders of the Oom- 
pany under section 6, by notification, appoint 
a Commigsioner of Payments. 


(2) The Oentral Government may appoint 
such other persons as ib may think fit to 
sessist the Uommissioner and thereupon the 
Commissioner may authorise one or more of 


guch persons also to exercise all or any of the 


powers exercisable by him under this Act, and 
different persons may be authorised to exer- 
sige different powals. - 


(3) Any person authorised by the Commis. 
sioner to exercise any of the powers exer. 
Ciszable by the Commissioner may exercise 
those powers in the same manner and with the 
game effect ag if they have been conferred on 
that person directly by this Act, and not by 
way of authorisation. 

(4) The galaricg and allowances of the 
Commissioner and other persons appointed 
under this saction shall be defrayed ont of 
the Consolidated Fand of India. 


7. Payment by the Central Government 
‘to the Commissioner. — (1) The Central 
Government shall, within thirty days from 
the specified date, pay, in cash, to the Com. 
miegioner, for payment to the pnarenioulcre of 
the Oompany,;— 


(a) an amount equal to the amount speci- 


7 fied in sub-section (1) of section 5; and 


(b) an amount equal to the amount deter- 
mined under gub-seotion (2) of section 6. 


(2) A deposit account shall ba opened by 
the Oentral Government in favour of the 
Commissioner, in the Public Account of India, 
and every amount paid ander this Aci to the 
Commissioner shall be deposited by him to 
the credit of the said deposit account and the 
ssid deposit acoount shall be operated z the 
Commiesioner, . 


nnee 
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(3) The interest acoraing on the amount 
standing to the credit of the deposit account. 
referred to in sub-section (2), shall enure to 
the benefit of the shareholders of the Com- 
pany. 

8. Claims to ba madea to the Commis- 
sioner. — (1) Every shareholder, having æ 
claim in relation to any share acquired by: 
this Act, shall prefer guch claim before the 
Commissioner within thirty days from the- 
specified date : 


Provided that if the Oommissioner is gastis” 
fied that the claimant was prevented by suff.. 
cient cause from preferring the claim within 
the period of thirty days, he may entertain 
the claim within a further period of thirty 
days and not thereafter. 

(2) Every shareholder of a preference 
Share shall havea preferential olaim with 
rogard tothe amount paid by the Central. 
Government to the Commissioner. 


-9. Examination of claims. — On receipt 
of the claims made under gection 8, the Com- 
missioner aball separately arrange the olsims 
in relation to preference shares and in rela.. 
tion to the ordinary shares and. examine the: 
Glaimg in relation to each such shara, 


40. Admission or rejestion of claims. — 
(1) After examining the claims, tha Oommis.. 
sioner shall fixa certain date on or before 
which every olaimant shall file the proot of 
hia claim or be excluded from the benefit of 
the disbursements made by the Commissioner.. 


(2) Not less than fourteen days’ noties of 
the date so fixed shall be given by advertise. - 
ment in one issae of the daily newspaper in 
the English language andin one issue of 
such daily newspaper inthe regional fan. 
guage ag the Commissioner may consider 
suitable, and every such notice shall call 
upon the claimant fo file the proof of hie. 
alaim with the Commissioner within the. 
tims specified in the advertisement. 

(3) Every claimant, who faila to file the- 
proof of hig claim within the time specified. 
by the Commissioner, ahall bs exoluded from. 
the disbursements made by the Commissioner. 

(4) The Oommiasioner ‘shall, after suck 
investigation ag may, in his opinion, be neces... 
gary, and after giving the Oomoany an op- 
portunity of refuting the claim and attor 
giving the claimant # reasonable opportunity 
of being heard, in writing, admitor reject 
the claim in whole ‘or in part. 

-(5) The Oommissioner shall have the 
power to regulate hisown procedure in alb - 
matters arising out-of the discharge of his - 
functions, including the plate or places at 
which he will hold hig sittings and shall, for 
the purpose of making an investigation under - 
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` (a) “Commissioner” means the Qommis- 


y sioner of Payments appointed under geation 6; 
` a(d) ‘'Gompany” means British India Oor- 

poration Limited, being a company within the- 
'- meaning of the Oompanies Act, 
- having its registered office at Sutherland 
. House, Kanpur, in the State of Uttar Pradesh; 


1956, and 


(8) “notification” means a notification pub. 
fished in the Official Gazette; 


(t) "share’’ means a share, whether ordl. 
nary or preference, in the capital of tha Com- 
pany, ani includes a share pledged by any 
shareholder with any bank or other creditor, 
but doas not include any share in the capital 
of the Company held by— 


(i) the Cantral Government; 
(ii) any State Government: 


(iii) the State Bank of India. established 
ander aection 3 of the State Bank of India 
Act, 1956, and its subsidiary banka; 


- (iv) the Life Ingurance Corporation of 
India, established under section 3 of the Life 
Insurance Corporation Ac}, 1956; 


(v) the Unit Trust of India, established 
ae section 3 of the Unit Teuat of India Ast, 
1963; 

(vi) any corresponding new bank, within 
the meaning of the Banking Companies (As. 
quisition and Transfer of Undertakings) Aob, 
1970; 


(vii) any corresponding new bank, within 
dha moaning of the Banking Oompanies (Ao. 
quisition and Transfer of Undertakings) Act, 
1980; 

(vili) any general insurance company 
nationalised by tha General Insuranoa Bual. 
meas (Nationalisation) Act, 1972; 


' Çg) “‘ghareholder” moang,— 


(i) a pardon who, immediately before tha 
appointed day, waz registered by the Com. 
pany as the holder of any share and includas 
hig legal representative; or 


(ii) a paraon who, before the appointed day, 
had lodged with the Company a proper insiru- 
ment of transfer of any share in the form 
proscribed under section 103 of tha Oompa. 
mies Act, 1956, and executed in acjordanis 
with the provisions of that seotion; or 


(iii) a pergon who claimg under a prop3¢ 
instrament of transfer of any’ share in the 
form prascribed under gaction 108 of ths 
Oompanies Act, 1953, and delivers saoh 
instrament to tha Oommissionar, duly exe- 
cated, on or belore sash date ag the Oantral 
Government may, by notification, spacify in 
this behalf; 

(h) "apaoifiod date” maang gach dita as thô 
Qa ntral Government may, for tha purpose of 
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any provision of thia Ack, by notification, 
specify and different dates may be specified 


- for different provisions of this Act; 


(i) word; and expressions ussd herein and 
noi defined but defined in the Companiaa Act, 
1956, have the meanings PodpapH gely assigned 
to them in that Aot. 


OHAPTER II 


ACQUISITION OF THE SHARAB OF THR 
OomMPANY 


3. Transfer and vesting of shares of th® 
Company in tha Central Government. — 
(1) On the appointed day, all the gharea of 
the Oompsny shall, by virtaa of thia Act, 
stand transferred to, and vest in the Oentral 
Government. 


(2) The Osntral Government shall ba 
deamed, on and from the appointed day, to 
have been registered in the Register of mem. 
berg of tha Oompany ag the holder of each 
share which stands transferred to, and vested 
in, i by virtue of the provisions of oe 
section (1). 


(3) All the gsharas which have vested in. 
the Oentral Government ander sub-section (1), 
shall, by foroa of such vesting, be feeed and 
discharged of all trusta, liabilities, obligations, 
moctgagea, charges, lions and other encum- 
brances affecting them, and any attachment. 
injanction or any daoree or order of the 
court, tribunal or other authority restricting 
the use of such shares in any manner, ghall 
bə deemed to have been withdrawn. 


(4) For the removal of doubts, it is hereby 
declared that the provisions of sub-asotions (1) 
and (2) shall not be deasmed to affeat— 


(a) any right of the Company subsiating, im. 
mediately before tha appointed day, againgt-.any 
shareholder to recover from such shareholder 
any sum of monay on tha ground that the 
shareholder has not paid or credited to the 
Company the whole or any part of the valas 
of the shares held by him, or on any other 
ground whatsoaver; or 

(b) any right of the shareholder subsisting, 
immediately before tha appointed day, agsinat 
tha Oompany to raceive any dividend og other 
payment dug from ths Company. 


4. Management of the Company. — For 
the purpose of enabling the Oompany to. fana- 
tion a3 a Govarnm3nt company, tha Central 
Govarnment may, by notifisation, make such 
provigiong (indluding changag in tha Board of 
Direstors, and amandment3 in the mamoran- 
dum ani articles of association, of tha Oom- 
pany) as it may Gongider naoga3ary and tha 
provisions go male shall hava effeat notwith- 
sianding anything contained in tha Companies 
Act, 1956. 
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THE BRITISH INDIA CORPORATION 
LIMITED (ACQUISITION OF 
SHARES) AOT, 1984 
*( Aot No. 29 of 1881) 

[41th September, 1981] 
An Act to provide for the acquisition of 
cartain shares of the British India Cor- 
poration Limited with a view to secur. 


[*] Ba the assent of the President on 
1-9-198L. Act published in Gaz, of India, 
140-1081, Part II-S, 1, Ext. p. 249, 
‘For Statement of Objects and Reasons, ‘See Gaz- 
of pa 24.8.198 1, Part IX.S, 2, Ext. 
p. 


“Sl. 


ing the proper managemant of tha affairs 
of.the Gompany and the continuity and - 
. development of the produstion of gooda- 
which are vital to tha needs oc the’ 
country and for matters oconnested 
therewith or incidental therato. 


Waennas Messrs. British India Corporation 
Limited, Kanpur are engaged in the manu- ` 
fagture and production of pure and blended 
woollen fabrics which are vital to the needa 
of the general publio; 

AND WHEREAS ag a resolt of an investiga. 
tion made under section 15 of the Industries 
(Development and Regulation) Act, 1951 cer. 
tain directions were isaued to the Company 
under section 16 of that Act which inter alia, 
included the modernisation of the plant 
and machinery of the undertakings of the 
Oompany; 

AND WABRHAS for the purpose of carrying 
out the said directions, public financial ingsti- 
tutions had advanced large sums of monay to 
the Company; 

AND WHEREAS the Central Government and 
cartain publio financial institutions have also 
invested considerable funds in the share 
capital of the Company; 

ÅND WAEREAS the State Bank of India has 
advanced considerable suma to the Company 
and @ part thereof hag been guaranteed by the 


- Central Government; 


AND WHaREAS further investment of large 
gums of money is nogeasary for the mainten. 
ance and development of the production of the 
underkings of the Company and for securing 
the proper management of the affairs of the 
Company; 

AED WHHBHAS acquisition by the Central 
Government of an effeatiye control over the 
affairs of the Company is necassary to enable 
it to make the investments aforesaid: 

Ba it enacted by Parliament in the Thirty- 
second Year of the Republic of India as 
follows : ~~ 

OHAPTER I 
PRELIMINARY 

4. Short: title and sommencoment. — 
(1) This Act may ba called THE BRITISH 
INDIA CORPORATION LIMITED (AOQUI- 
SITION OF SHARES) AOT, 1981. 

(2) It shall be deemed to have come into 
force on the 11th day of June, 1981. 

3. Definitions. — In this Aot, unlegs the 
context other wise requires,— 

(a) “appointed day” moans the 11th day of 
Jane, 1981; 

(b) “bank” means a banking company with. 
in the meaning of the Banking Regulation 
Aot, 1949; 


ALR 
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Se a a a eg a ee 
i s (2) 


(1) 
e a a a a a a 
(o) after clause (4-I), ineert the following clausa, namely :— The date of esta- 
| -blishment of th, 
_ Exim Bank. 


“(4F) the making to the Exim Bank of loans and advances— 
(a) repayable on demand or on the expiry, of æ fixed period not 
exceeding ninety days, from the date of sach loan or advance 
against the geourity of stooke, funda and accurities (other than 
immovable property) in which s trustee is authorised to invest trust 
money by any Jaw for the time being in force in India; or 
(b) againat the security of bills of exchange or promissory 
notes, arising ont of bona fide commercial or trade trangaotiona 
bearing two or more good signatures and maturing within five years 
from the date of such loan or advance;”; 
(d) in clanse (12B), after the words ‘'the Development Bank”, 
insert the words "', the Exim Bank”. 
3. In section 42, in sub-clause (o) of the Explanation under the Do, 
proviso to sub-section (1), after the words ''or from the Development 
Bank”, insert the words © or from the Exim Bank”. . 
4. In section 460, in sub-section (2), after clause (b), insert Do, 
the following clauses, namely :— . 
'"(q) the making to the Exim Bank of loans and advances for 
the purposes of any business of the Exim Bank; 
(a) the purchasing of bonds and debentures issued by the Exim 


a a ee vee vem eeSeneT nO ne renee ae nES re oeem 


. PART II 
ÅMENDMENT TO THE INDUSTRIAL Dispurss Aort, 1947 
(14 or 1947) 








, Date on which 
Amendment amendment shall 
l tako effeot i 
(1) (2) 


In section 2, in clause (bb), ‘after the words ''and inoludés”, The date of estab. — 


insert the word "the Export-Import Bank of India,”. lishment of the: 
Exim Bank. 








PART III | 
AMENDMENTS 10 THA Banxina Raaunation Aor, 1949 
. (10 of 1949). 





Date on which . 





Amendment amendments ghalf: 
l take effect 
q) — 


1. In section 18, in the Explanation, in clause (b). after the The date of estab- 
words “the Industrial Development Bank of India”, insert the wordg lishment of the 


"or from the Export-Import Bank'of India”. Exim Bank. 

2. In section 34A, in snb-section (3); after the word “Includes”, Do. 
ingert the word "the Export-Import Bank of India,”. 

3. In section 364D, in gnb-seotion (3), after the word Do. 
“inaludes’’, insert the words ''the Export.Import Bank of India,”. 

4. In seotion 56, in olause (b) of the Explanation under. De. 


clause (j), after the words “the Industrial Development Bank of 
India,”, insert the words ''the Export-Import Bank of India,”’, 


t 
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tegulation shall thereafter have effect only ments shall take effect on the dates specified: 
; auch pes form or be of no effects as in the second column of that Schedule. 

a Gage may be; £o, however, that any such P 
modification or annulment shall be without 31. Power to remove diffioulty.—If any 
prejudice to the validity of anything pre a difficulty arises in giving effect to the pion 
ously done under that regulation Blons of this Act, the Central, Government- 

i may, by order, do anything, not inconsistent- 


40. Amendment of osrtain enaotmentg — With suoh provisions, for the purpote of 
The enactments specified in the Second Sohe- een Pa a aude 
dule shall be amended in the manner directed rovided that no such order shall be made» 

after the expiration of three years from the- 


in the first column thereof snd such amend- date on which this Act receives the assent of 


(Contd. on Col, 2) | the President. 
THE FIRST SOHEDULE 
[Ses section 30(3)] 
DEOLARATION OF FIDELITY AND BHORHOY 
i E ESE EEE EA ....., GO hereby declare that I will faithfully.. 
trnly and to the best ot my akill and “ability execute and perform the duties required of me» 
as director, member of ...........e-00. sessoocseree GCOMMittee, auditor, officor or other 


employee (as the case may be) of the Export-Import Bank of India and which properly relate- 
to the office or pogition held by me in or in relation to the ssid Exim Bank, 


I further declare that I will not communicats or allow to be communicated to any 
person not legally entitled thereto any information relating to the affairs of the Export. 
Import Bank of India or to the affairs of any person having any dealing with the ssid Exim. 
Bank, nor will I allow any such person io inspect or hava aoogss to any books or doeu- 
ments belonging to or in the possession of the gaid Exim Bank and relating to the buei- 
ness of the sald Exim Bank or the business of any pergon having any dealing with the- 
said Exim Bank. 











(Signature) 
Signed before me, 
THE SECOND SOHEDULE 
(See section 40) 
Amendments of certain enactments 
PART I 
' AMBNDMBNT TO THE Resuava BANK oF INDIA Aor, 1934 
(2 ox 1934] 
Amendments Date on which 
amendments ghall. 
$ take effect 
(1) B (2) 








1. In Section 2, after Claws: (bvili), insert the following The date of esta. 
. Glauge, namely :— bHshment of tho 


| Exim Bank. © 
"(bviiia) ‘Exim Bank” means the Export-Import Bank of 
India established under the Export Import Bank of India Act, 
1981,’. 
Q, In Seation 17,— aE Do. 


(a) in Olauge (4G), after the words “the Development Bank,” 
insert the words ''or the Exim Bank”; . 

(b) in Olauss (4.1), after the words ‘Development Bank,” 
ingert the worda, ‘‘the Exim Bank’’;- A 7 





`A 


(2) Any director appointed as aforesaid 
shall-— 

(a) hold office during the pleasure of the 
Exim Bank and may ne removed ors subs. 
tituted by any person by order in writing of 
the Exim Bank; 

(b) not inoar any obligation or liability by 
reason only of his beings direator or for 
anything dona or omitted to be dona in good 
faith in the digcharge of hig daties ag a direc. 
tor or anything in ralation thereto; 

(a) not ba liable to retirement by rotation 
and shall not be taken into account for oom. 
pouting the number of directora liable to such 
getirement. 


33. Indemnity of dirastora. — (1) Every 
director shall be indemnified by the Exim 
Bank against all losses and expeases incurred 
by him; in, or in relation to. the discharge of 
his duties, except such ag are caused by his 
own wilful act or default. 

(3) A director shall not be responsible for 
any other director or for any officer or other 
amployee of tha Exim Bank or for any loss 
or expenses resulting to the Erim Bank from 
dhe insuficiensy or deficiency of the value of, 
or title to, any proparty or security acquired 
or taken on behalf of the Exim Bank or the 
dnsolvency or wrongful aot of any debtor or 
any parson under obligation to the Exim 
Bank or anything done in good taith in the 
@xeoution of the dutiea of hia offica or in rela- 
dion thereto. ~> 

34. Protestion of action taken in good 
faith. — No suitor other legal proceeding 
shali lie againat the Hxim Bank or any 
director or any officer or other:employes of 
the Erim Bank or any other parson autho. 
visad by tha Exim Bank to discharge any 


- functions under this Act for any loss or 


damage caused or likely to ba caused by any- 
thing which is in good faith done or intended 

to ba done in pursuanca of this Act or any 

Hae law or provision having tha force of 
aw. 

35. Act 18 of 1891 to apply in eelation 
to Exim Bank. — The Bankers’ Books Evi. 
denos, Act, 1891 shall apply ia relation to the 
Exim Bank as iti) wera a Bank ag defined 
in section 2 of that Act. 

$8. Section 833A and santion 36AD only 
of Act 10 of 1949 toapply to Exim Bank.— 
Nothing contained in the Banking Regulation 
Act, 1949. except section 344 and section 
36AD thereof, shall apply to the Exim Bank. 

87. Ast 43 of 1981 and Act 7 of 1984 not 
¢o apply to Exim Bank. — Notwithstanding 
anything contained in the Income.tax Act, 
1961, or the Oompanies (Profits) Surtax Act, 
1984 or any other enactment for the time 
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being in force relating to'tax on income, pro- 
fits or gains. the Exim Bank shall not be 
liable to pay income.tax, surtax or any other 
tax in respect of — 


(a) avy income, profita or gains acoruing to 
the Export Development Fund or any amount 
received to the credit of that Fand; and 


(b) any income, profits or gains derived, 
or any amount reaaived, by the Exim Bank. 

88. Liquidation of Exim Bank. — No 
provision of any law relating to the. winding 
up of companies or corporations shall apply 
to the Exim Bank and the Exim Bank ghall 
not be placed in liquidation gave by an order 
of the Central Government and in such man. 
ner a3 it may direct. 


39. Power to make regulations. — (1) 
The Board may, with the previous approval 
of the Gantral Government, make regulations 
not incongistent with this Act to provide for 
all matiers for which provision ig necessary 
or expedient for the purpose of giving effent 
to the provisions of thia Aot. 

(2) In particular and without prejudice to 
the generality of the foregoing power, such 
regulations may provide for — 

(a) the timeg and places of the meetings of 
the Board or of any committee constituted 
under this Act and the procedure to be fol- 
lowed at such meetings including the quorum 
necessary for the transaction of business; 


(b) the fees and allowances that may ba 
paid to the directors and the membera of a 
com mittee; 


(c) the form and manner in which the 
balance.sheets and the account of the Export 
Development Fand and the Exim Bank shall 
be prepared; 

(d) the duties and conduct, and the terms 
and conditions of service of the officers and 
other employees of the Exim Bank; 

(e) the establishment and maintenance of 
provident fand or any other fund for the 
benefit of the officers and other employees of 
the Exim Bank; and 


(t) any other matter which is to be, or 
may ba, prescribed. 


(3) Every regulation made by the Board 
under this Act shall be laid, as soon as may 
be after it is made, before each House of 
Parliament, while it is in session, for a total 
period of thirty days which may be com. 
prised in one session or in two or more 
successive sessions, and if, before the expiry 
of the session immediately following the 
seasion or the successive sessions aforesaid, 
both Houses agree in making any modifica. 
tion in the- regulation or both Houses agree 
that the regulation should not be made, tha 


230 [Act 28] 





any contract, daed, bond, agreement, powers- 
of attorney, grant of legal representation or 
other ingtrument referred to in sab gestion (3) 
OF any suit, appeal or other tegal proceeding 
referred tə in sub-section (4) relateg or rai stag 


exdlusivaly to tha axpors financing fanotions - 


of the Development Bank, it shall be referred 
to the Central :Government tor desigion and 
the decision of tha Oontral Government 
thereon shall be final. l 

(8) The provisions of this section shall have 
effech notwithstanding anything contained in 
the Industrial Development Bank of India 
Aot 1964 or any other law or any instrament 
oe foroa by virtua oftthe said Actor other 
AW. = 
OHAPTER IX 
MISOBLLANEO UB. 


27. Staff of Exim Bank.—(1) The Erim 
Bank may app3int such number of offizsra and 
other employees as it considers necessary or 
desirable for the afficient perfor manos of its 
functions and determine the terms and 3ondi- 
tions of their appointment and service. 


(2) Without prejudioa to the provisions of 
sub-section (1), it shall be lawfal for the 
Exim Bank to utilise, and for tha Devalop- 
ment Bank to make available the services of, 
such staff of ths Developmen} Bank having 
experience relating to export financing funo- 
tions on gush terms and conditlona ag may 
be agreed upon between the Exim Bank and 
the Development Bank. 


(3) The duties and conduct, and the terms 
and conditions of sarvice and tha eatablighmont 
snd maintenanos of a provident Fand or any 
other Funi for the benefit of the officars and 
other emloyees of the Exim Bank shall be 
such ag may be pregsribed. 


28. Dalegation of powars. — The Board 
may, by ganecal or spacial order, dalegata to 
any diractor or any offices or othar employes 
of tha Exim Bank, subject to auch conditions 
ani limitations, if any, a3 may bs apecified in 
the order, such of its powers and fanctlons 
under this Aot as it may deam n3osasary. 


29. Returns. — Tos Ezim Bank shall 
furnish from sims to ‘tima, to the Osntral 
Government such rofurns ag tha Oentral 
Government may require. l 


30. Obligation as to fidality and saoreay. 
-= (1) Tha Exim Bank ghall not, exoəpt ag 
other wise required by this Aot or any other 
law, divalga any informition relating toor 
to the affairs of, ita conatituenta ‘except in 
circumstances in which it is, in accordanse 
with the law or prastica and usage customary 
among bankers, necasgary or appropriate for 
the Exim Bank to divulge auch information. 
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(2) The Exim Bank may, for the purpose 
of officiant discharge of iis func:ioas undar- 
this Act, colleat from. or furnish to, the 
Oentral Governmant, the Davelopmant Bank 
or any acheduled bank or auch other financial 
ingtitation, as may be notified in tne Offisial - 
Gazette by the Osntral Govarnment in this 
behalf, credit information or other informa. 
tion as it may consider ugefal for tha purpoga, 
jo augh manner and at such sass, as if may 
think fit. 


HBzplanation:.— For the purpose of this sub- 
section. the expression ‘‘oredit informasion” 
shall have the same meaning ag in olause (0) 
of section 45A of the Reserve Bank of India 
Act, 1934, subject to the modification that 
"banking company” referred to therein shall 
mean the Davelopment Bank, any schedaled 
bank or other financial institution ag aforesaid. 


(3) Every director, member of a com- 
mittee, auditor or officer or other employas of 
the Exim Bank or of tha Development Bank 
whoas services are utilised by the Exim Bank 
under the provisions of this Act, shall, before 
entering upon his duties, make a declaration 
of fidelity and secrecy in the form gst out in 
the First Schedale. 


31. Defects In appointments not to in. 
validate acts, ate. — (1) No act or proased. 
ing of the Board or of any committee of the 
Hixim Bank shall be questioned on the ground 
morely af the existence of any vacancy in, or 
defect in the constitution of, the Board or the 
committee, as the oage may be. 


(2) No act done by any person acting in 
good faith as & director shall ba deemed to 
be invalid merely on the ground that he was 
disqualified to be a director or that there was 
any other defect in hig appointment. 


$3. Arrangement with Exim Bank on 
ap2ointment of diractora to pravail. — 
(1) Where any arrangement entered into by the 
Exim Bank witha company provides for the ap. 
pointment by the Exim Bank. of one or mora 
dirastora of such company, such provision and 
any appointment of directorg made in pursuance 
thereof shall-be valid and effective notwith. 
stinding anything to the oontrary: sontained 
in the Companies Act, 1968, oria any other 
law for the time being in force orin tha © 
Memorandam, articles of association or any 
other instrament relating tothe company, 
and any provision regarding share qualifica. 
tion, age limit, nambsr of directorships, rea- 
moval from office of direstors and guch like 
Conditions contained in any sach law or ins. 
teumant aforassid, shall not apply to any 
direjtor appointed by the Hxim Bank in pur. 
guanoa of the arrangement as aforesaid. 
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(3) The auditors may, in relation to auch 
socounts, examine any director or any officer 
or other employes of the Exim Bank and 
shall be entitled to require from the Board 
or officer or other employee of the Exim Bank 
auch information and explanation as they 
may think necessary for the performance of 
their duties. 


(4) The auditors shall make a report to the 


Exim Bank upon the. annual balance-sheet - 


and actounta examined by them and in every 
such report they shall state whether in their 


. opinion the balance.gheet is a full and fair 


balance-sheet containing all necessary parti. 
culars and properly drawn up eo as to exhibit 
a $us and faie view of the state of affaira of 
the Exim Bank and in casa they had called 
for any explanation or information from the 
Board or any officer or other employee of 
the Exim Bank whether it has been given 
and whether it is satisfactory. 

(5) The Exim Bank shall furnish to the 
Central Government within four months from 
the date on which its accounts are closed and 


balanced, a copy of its balance-sheet and 


accounts together with a copy of the auditor's 
report and a report of the working of the 
Exim Bank daring the relevant year, and the 
Oentral Government shall. ‘as soon as may be 
after they are received by it, cause the same 
to ba laid before each House of Parliament. 


(6) Without prejudice to anything contain. 
ed in the preceding sub.sections, the Central 
Government may, at any times, appoint the 
Comptroller and Anditor.General of India to 
examine and report upon the accounts of the 
Exim Bank and any expenditure incurred by 
him in connection with such examination and 
reports shall be payable by the Ezim Bank 
to the Comptroller and Auditor-General of 
India. 

35, Saving. — Save as otherwise provided 

in sub-section (4) of section 19, nothing con. 
tained in this Obapter shall apply to the 
Export Development Fund. 


OHAPTER VIII 


TRANSFHR OF PART OF BUSINESS 
oF DSVHLOPMENT BANK 

26. Transfer of part of business of 
Development Bank. — (1) On auch date as 
the Central Government may, by notification, 
appoint, all -business, property, assets and 
liabilities, rights, interesta, privileges and 
obligations of whatever natare of the Deve. 
lopment Bank in go far as they relate to the 
export financing functions of that Bank shall 
chet transferred to, and vest in, the Exim 

an ¢ 


(3) For the tranafer to, and vesting in, the 
Exim Bank under sub-section (1), the. Exim 


- 
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Bank shall pay to the Davelopment Bank 
guch amount in such manner and in gueh 
number of instalments ag may be determined 
by the Oentral Government. 


(3) All contracts, deeds, bonds, agreements, 
powers-of.attorney, grants of legal representa. 
tion and other ingtraments of whatever nature 
of the Development Bank whish relate to the 
export financing functions of that Bank and 
which are subsisting or having effect imme- 
diately before the date referred to- in sub- 
section (i) and to which the said Bank i; a 
party or which are in favour of that Bank 
ghall,— 


(a) if they relate exclusively to the export 
financing funstiong of that Bank, be of full 
force and effect against or in favour of the 
Exim Bank, as the cage may be, and may be 
enforced and acted upon as fully and effacti- 
vely ag if instead of the Development Bank 
the Exim Bank had been a party thereto of 
ag if they had been issued in favour of the 
Exim Bank; and 


“(b) if they relata not only to the export 
financing functions of the Development Bank 
but algo to any of the other functions of that 
Bank, be of fall foros and effect agains) or in 
favour of both the Development Bank and the 
Exim Bank and may be enforced or acted 
upon as fully and effectively as if in addition 
to the Development Bank the Exim Bank had 
alao bean @ party thereto ot ag if they had 
been issued in favour of tha Davelopmeni 
Bank and also the Exim Bank. 


(4) If, on the date referred to in sub. 
section (1), any suit, appeal or other legal 
proceeding of whatever nature relating to the 
export financing functions of the Development 
Bank ig pending, the same shall not abate: be 
discontinued or be in any way prejudicially 
affected by reason of the transfer to the 
Exim Bank of the business of the Develop- 
ment Bank or of anything contained in thig 
Aci, but the suit, appeal or other proceeding 
may, 


(a) where it relates exclusively to the 
export financing functions of the Development 
Bank, ba continued, prosecuted and enforced 
by or against the Exim Bank, and 


(b) where it relates not only to the export 
financing functions of the Development Bank 
but also to any of the other functions of tha} 
Bank be continued, prosecuted and enforced 
by or against the Development Bank and the 
Exim Bank or, if the Central Government by 
special order in writing so diracty, by or 
against such one of the said two Banks, as 
may be apecified in such order. 
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(3) The Central Government shall, before 
giving ita approval, satisfy itself that such 
loan, advance or arrangement is necessary ag 
& matter of priority in the interests of the 
international trade of the country. 


(4) Por the removal of doubts, itis hereby 


declared that nothing contained in this sec- 
tion shall bs deemed to preclude the Exim 
Bank from granting any loan or advance or 
from entering into any arrangement under 
sub-section (1) or clause (b) or clause (o) or 
clause (d) or clause (q) or olansa (r) or 
clause (s) or clause (w) or clause (x) of sub- 
section (2) of section 10 without the approval 
of the Central Government, if no amount in 
respect thereof is to be disbursed or spent 
from the Export Development Fund. 

48. Debits to Export Development 
` Eund.—(1) To the Export Development Fund 
shall be debitad— 

(2) such amounts as may from time to time 
be disbursed or spent under sub-section (1) of 
section 17; 

(b) such amounts as may be required for 
discharging the liabilities in reapect of loang 
received for the purposes of that Fund; 


' (o) any loss arising on account of invest. 
ment made out of that Fund ; and 

(d) such expenditure arising out of, or in 
connection with, the administration and appli- 
cation of the Fund as may be determined by 
the Board. 

(2) No amount ghall be debited to the 
Export Development Fund except as provided 
for in sub-section (1). 

49. Accounts and audit of Export Deve- 
lopment Fund. — (1) The balance-sheet and 
accounts of the Export Development Fund 
ghall be prepared in such form and manner 
ag may be prescribed. 

(2) The Board shall cause the books and 
accounts. of the Export Development Fund to 
be closed and balanced as on the 3ist day of 
December each year. 

(3) The Export Development Fund shall 
be audited by one or more auditors appointed 
by the Osntral Government under section 24 
who shall make a separate report thereon. 

(4) The provisions of sub-seations (2), (3), 
(4) and (8) of section 24 shall, go far as may 
be, apply in relation to the audit of the Ex- 

port Development Fund- 

(5) The Exim Bank shall furnish to the 
Central Government, within four months 
from the date on which ths accounts of the 
Export Development Fund are closed and 
balanced, a copy of the balance-ahest and 
accounts together with a Copy of the auditore’ 
report and @ report on the operation of the 
Fund during cho relevant year and the 
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Central Government shall, ag soon as may 
be after they ara received by it, csuge the 
game to be laid before each House of Parlia. 
ment. l 


20. Liquidation of Export Development 
Fund. — The Export Development Fund 
shall not he closed or wound up save by order ` 
of the Central Government and in such 
manner ag that Government may direct. 


l CHAPTER VII- 
GHN#RAL FUND, ACOOUNTS AND AUDIT 


21. General Fund. — All receipts of the 
Exim Bank other than those which are to be 
credited to the Export Development Fand 
under this Act shall be credited to a Fund to 
be oslled the General Fund and all payments 
by the Exim Bank, other than those which 
are to be debited to the Export Development 
Pee shall be made out of the General 

und. 


22. Preparation of accounts and balance- 
sheet. — (1) The balance-sheet and accounts 
of the Exim Bank shall be prepared in such 
form and manner as may ba presoribed. 


(2) The Board shall causa the books and 
accounts of the Exim Bank to be closed. and 
balanced as on the 31st day of December each 
year, 


28. Disposal of profits acoruing to 
General Fund. — (1) The Exim Bank may 
establish a Reserve Fund to which may be 
Deanclareid such sums as that Bank may deem 
fit out of the annual pros pera 
General Fund. 


(2) After making provision for bad and 
doubtful debts, dépreciation of aaseta and for 
all other matters for which provision is 
necessary or expedient or which ig usually 
provided for by bankers and for the Rererve 
Fund referred to in sub.gection (1), the Exim 
Bank shall.transfer the balance of the net 
profits to the Central Government. 

2%. Audit. — (1) The accounts of the 
Exim Bank shall be audited by auditors duly 
qualified to act as auditora under sub-seo. 
tion (1) of section 328 of the Companies Act 


‘19656, who shall be appointed by the Central 


Government for such teem and on such 
remuneration ag the Oentral Government 


-may fix. 


(2) The auditore shall be gupplied with a 
copy of the annual balance-sheet of the Exim 
Bank and it shall be their duty to examine 
it together with the accounta and vouchers 
relating thereto and they shall have a list 
delivered to them of all books kept by the 
Exim Bank and shall at all reasonable times 
have eccegs to the books, accounts, voucherg 
and other documenta of the Exim Bank. 
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(a) a loan of twenty crores of rupees at a 
rate of interest or five anda quarter per cent. 
per annum repayable in fifteen equal annual 
instalments, Commencing on the expiry of a 


period of fifteen years from the date of receipt 


of the loan; and 


(b! such further sums of money by way of 
Ioan on such terms snd conditions as may be 
agreed upon: 

Provided that the Central Government may, 
on s& request being made to it by the Exim 
Bank, itnceease tho number of instalments or 
alter the amount of any instalment or vary 
the date on which any instalment is payable 
under clause (a). 

12, Borrowings and acceptance of depo- 
sits by txim Bank, — (1) The Exim Bank 
May, for the purposes of carrying oub itg 
fonctions under this Ast, — —S 

(a) issue and gell bonds and debentures 
with or without the guarantee of tha Central 
Government; 

(b) borrow money from the Reserve Bank — 

(i) repayable on demand or on the expiry 
of ‘fixed periods not exceeding ninety days 
. from the date on which the money is so bo. 
rrowéd against the security of stocks, funds 
and securities ‘other than immovable pro. 
perty) in which a trustee ig authorised to 
invest trust money by any law for the time 
being in force in India; 


(ii) against bills of exchange or promissory 
notes arising ont of bona fide commercial or 
trade transactions and bearing two or more 
good signatures and maturing within five 
years from the date of the borrowing; 

(iii) out of the National Industrial Oredit 
(Long Term Oporationsi Fund established 
under section 460 of the Reserve Bank of 
India Act, 1934 for any of the purposes speci. 
fied in that section ; 

(0) borrow money from such other authority, 
organisation or inatitusion in India as may 
generally or specially be apigovod by ‘the 
Oentral Government; 

{d) accept deposits sofiavable after the ex. 
Diry of a period which shall not be less than 
swolve montha from the date of the making of 
the deposit on such terma as may generally or 
ppecially be approved by the Reserve Bank. 

(2) The Oentral Government may, on a re. 
quest being made to it by the Exim Bank, 
guarantees the bonds and debentures issued by 


. that Bank as to the repayment of principal . 


and the payment of interest at sach rate as 
may be fixed by that Government. 

13. Loans in foreign currancy.— Notwith. 
standing anything contained in the Foreign 
Exchange Regulation Act, 1973 or in any 
other law for the time being in force relating 
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to foreign exchange, the H1im Bank may, for 
the parpose of granting loans and advandes 
under this Act, borrow, with the previous 
consent of the Central Government, foreign 
currency from any foreign State or from any 
bank or finanoial institution in any foreign 
country or otherwise. 

44. Grants, donations, etc. to Exim 
Bank, — The Exim Bank may receive gifte, 
grants, donationa or benefactiongs from Gov. 
ernment or any other source in or outside 
Indias. 

OHAPTER VI 
Harort DevaLoPpmMent FUND 


45. Export Development Fund. — With 
effect from such date asthe Oentral Govern. 
ment may. by notification, appoint. the Exim 
Bank ehall establish @ special fund to be 
called the Export Development Fund., 


16. Oradita to Export Development 
Fund. — To the Export Development Fund 
shall be credited— 


(a) all amounts received for the purposes 
of that Fund by way of loans, gifts, grants, 
donations or bensfactions from Government 
or any other source in or outside India; 

(b) repayments or recoveries in respect of 
loans, advances or other facilities granted 
from the Fand ; 


(c) income or profits from investments 
made from the Fund ; and 


(d) income accruing or arising to the Fund 
by way of interest or otherwise, on account of 
the spplication of the Fund in accordance 
with the provisions of gestion 17. 

17. Utilisation of Export Development 
Fund.—~(1) Where the Exim Bank considers 
it necessary or desirable so to do, it may, 
subject to the provisions of gub.sections (2) 


_and (3), disburse or spend from the Hxpors 


Development Fund any amount on accoant or 
in consequence of the grant of any loan or 
advance, or on account or in consequence of 
entering into any arrangement under sub. 
section (1) or clause (b) or clause (0) or 
clause (d) or clause (q) or clause (r) or 
clause (e) or clauge (w) or clause (x) of sub- 
section (2) of section 10: 

Provided that before granting any such 
Joan or advance oc entering into any such 
arrangement, the Exim Bank shall obtain the 
prior approval of the Central Government. 

(2) Before seeking the approval of the 
Central Government under gub-gection (1), 
the Exim Bank shall satisfy itself that bank. 
ing or other financial institutions or other 


agencies are not likely to grant such loan or 


advance, or to enter into any such arrange- 
meni in the ordinary couise of business. 
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CHAPTER IV 
Bosrngss oF tHe Eixru Bank 


40. Business of Exim Bank. — (1) The 
Exim Bank may grant in or outside India 
loans and advances by itself or in participation 
with any bank or financial institution whether 
in or outside India for the purposes of export 
or import and shall algo function aa the 
principal financial institution for co.ordjnant- 
ing the working of institutions sengaged in 
financing of the export and import in such 
manner as if may deem appropriate. 

(2) The Exim Bank may also carry on 
and transact all or avy of the following kinds 
of businesses, namely :— 

(a) granting loans and advanoes to a sche- 
duled bank or any other bank or financial 
institution notified in the Official Gazette by 
_ the Central Government in this behalf by way 
of refinance of loans and advances granted by 
it for puzposes of export or import; 


(b) underwriting the issue of stocks, bonde ` 


or debentures of any company engaged in 
export or import; 

(o) issuing bid bonds or gusranteea in or 
outside India by itself or in participation with 
any government, bank or fnandial institution 
jn or outside India; 

(d) accepting, collecting, discounting, re- 
discounting, purchasing, selling or negotiating 
in or outside India, bills of exchange or 
promissory notes arising out of transactions 


relating to export or import and granting of - 


‘loang and advances in or outside India againgt 
auch bills or promissory notes; 


(e) granting, opening, issuing, confirming 


or collecting bills and other documents drawn 
thereunder; 


(t) undertaking any transaction involving a 
combination of government: to government 
and commercial credit for purposes of Steet 
or import; 

(g) granting lines of credit to the govern. 
ment of any foreign State or any financial 
institution or person outside India for purposes 
of export or import; 

(h) granting loans and advances outside 
_ India for any Indian joint venture; 


(i) granting loans and advances to any 
person in India in connestion with his equity 
contribution in any joint venture in any 
country outaide India; 

(j) financing export or import of machinery 
and equipment on lease basis; 

(k) subeoribing, to, or investing in, or pur- 
chasing of, stocks, shares, bonds or debenture® 
of any development bank or Export. Import 
punk of any country outside India: 
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(1) buying or selling of, or entering into 
such other dealings in, foreign exchange. ag 
may be necessary for the discharge of its 
fonctions: 

(m) opening .of any account in any bank in 
or outside India or the making of any agency 
arrangement with, or-acting as an agent or 
correspondent of. any bank or other institution 
in or outside India; 


(n) transferring, for consideration, any in- 


-gtrument relating to loans and advances grant- 


ed by it; 

(o) issuing participation certificates; 

(p) subsribing -to. or investing in, or pur- 
chasing of stocks, shares, bonds or debentures 
to the extent necessary for the enforcement of 
a lien, pledge or other contractual right; 

(q) undertaking and finsncing of research, 
surveys, techno.economic or any other study 
in connection with the promotion and develop. 
ment of international trade; . 

(r) providing technical, administrative and 


financial assistance of any kind for export or 


I -E 
ae promoting, developing and 
financing export.oriented concerns; 

(t) forming or conducting subsidiaries for 
carrying out its functions; . 

(u) acting as agent of the Central Govern. 
ment, any State Government, the Reserve 
Bank, the Development Bank or any other 
e as the Central Government may autho- 


PRG) collecting, compiling and disseminating 
market and oredit information in respect oj 


_ international trade; 
or endorsing letters of oredit and negotiating ` 


(w) doing any other kind of business whick 
the Central Government may authorise: 


(x) generally doing such other acts ‘and 
things as may be incidental to, or consequen. 
tial upon, the exercise of its powers or the 
discharge of its dnties under this Act or any 
other law for the time being in force, inolad: 
ing galo or tranafer of any of ite asscta. 

(3) The Exim Bank may receive in con 
sideration of any of the services mentioned ii 
sub.sectiona (1) and (2) such commission 
brokerage, interest, remuneration or epee ry 


‘may be agreed upon. 


(4) The Erim Bank shall not grant an 
loan or advance or other financis] accommoda 
sion on the security of its own bonds or deben 
tures. 

OHAPTER V 
` Resources or ton Exim BANE 

41, Loans by Centrel Government.— Th 
Central Government may, after due appropris 
tion made by Parliament by law in this behal 
advance to the Exim Bank ~ 
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— (a) not more than twalya directors nomi- 
‘ated by the Oaatral Government of whom — 


(i) five directors shall be offisiels of the 
-Oentral Government; 


(ii) nof more than three directora shall bo 


k from the scheduled banka; 


_ (iif) not more than four directors shall be 
persons who have speciali knowledge of, or 
Professional experience in, expors or impori 
-or financing thereof. 


(2) The chairman and the mansging direc. 
tor aball hold office for such term, not ex. 


“Weeding three years, ag tha Oentral Govern. 


ment may spsdify in this behalf and any 
Person go appointed shall be eligible for re. 
appoinment. 

(3) Notwithstanding anything contained in 
sub-section (1), tne Central Government shall 
‘have the right to terminate the term of office 
of the chairman or the managing director, as 
‘the case may ba, at any time before the expiry 
of the term specified under sub-ection (2), by 


. giving him notice of not legss than three months 
` in writing or three mortha’ salary and allow- 


-ances in lieu thereof, and the chairman or tha 
managing director, as the case may be, shall 


. -Algo have the right to relinquish his office 


‘at any time before the expiry of the term 
-apecified under sub-section (2) by giving to 
the Central Government notice of not less 
‘than three months in writing or three months’ 
falary and allowances in lieu thereof. 


(4) The chairman and the managing direc. 
tor shall receive such salary and allowances 
a3 may ba determined by the Oentral Govern. 
məni, 

(5) The Osentral Government may, at any 
sims, remove the chairman or the managing 
-diractor, as the oase may be, from office: 

Provided that no person shall ba removed 
from hig office under this sub-section unless 
‘he has been given an opportunity of showing 
Gauss against hia ramoval. 

(6) Any director nominated under sub. 
alanas (iii) of clanas (e) of sub-section (1) 
shall hold offica for a period of two yeara. 

(7) Any other director nominated undar 


this saction ehall hold office during the plea- 


ure of the authority nominating him. 


(8) The Board shall meet at such times 
‘and places and shall observe euch rules of 
:procedure in regard to the transaction of busi- 
neas at its mestings aa may be presoribed. 


(9) Tho chairman or, if for any reason he 
‘ig unable to attend a maeting of the Board, 
‘he managing direotor or, in the avent of 
both the chairman and the managing direotor 
being unable to attend a meating, any other 


director nominated by the chairman in this 
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behalf and in the absence of such nomination 


‘any director elected by the directora present 


from among themselves, shall preside at tha 
mesting.. 


(10) All juana whioh come up Dolori 
any mesting of the Board shall be decided by 
a majority of votes of the directors present 
and voting, and in the event of an equality 
of votes, the chairman, or in his absence, tha 
managing direstor, or in the abeence of both 
the chairman and the managing director, the 
person presiding, shall haye and exorcise & 
second or casting vote. 


(11) Save as otherwise provided in sub- 
section (10), avery dtrector of the Board 
shall have ons vote. 


1. Gommittees.—(1) The Board may con. 
stitute such Committees whether consisting 
wholly of directors or wholly of other persons 
or partly of directors and partly of other 
persons for such purpose or purposes ag ib 
may think fit. 

(2) Any Oommittee constituted under sub. 
section (1) shall meet at such times and places 
and shall observe such rules of procadure in 
regard to the transaction of business atb its 
meeting as may be prescribed. 


8. Feos and allowances of directors and 
members of Committees. — The directors 
and the members of a Oommittee shall be 


` paid such fees and allowances as may be pre. 


scribed for attending the meetings of the 
Board ot of any Committes constituted in 
pursuance of this Aci and for attending to any 
other work of the Exim Bank : 


Provided that no fees shall ba payable to 
the chairman, if he ig appointed ag a whole. ` 
time chairman, or to the managing director 
or to any other director or member who ig an 
official of the Government, the Reserve Bank 
or the Davelopment Bank, 


9. Disqualifications. — No person shall 
be a director of the Board constituted under 
this Aot, who— 

(a) is, or at any time has naen adjudged 
insolvent, or : 

(b) ig of unsound mind and has been sgo 
declared by a compatent court, or 

(e) is; or has been, convicted of an offence 
which, in the opinion of the Oentral Govern- 
ment, involvea moral turpitude, or _ 

(d) has, in the opinion of the Central 
Government, so abased his position ag a dires- 
tor, ag to render his continuance on the Board 
detrimental to the interesta of tha general 
public, or 

(e) has been, for any reason, removed 
from the Board. 
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ander the Industrial Development Bank of 
India Act, 1964; - 


(0) “Exim Bank” means the Eixport-Im- 
port Bank of India established andar B.. 3; 


(d) "export? and ‘'import’’ mean, respec. 


tively, export from or import into India or 
any other country. of goods or servicks, or 


-both; | 

(o) “goods” ‘includes’ all materials, com. 
moditied and articles in a solid, liquid or 
gascous state and all forms of anergy; 

(t) “motification” means à notification pub. 
ished in the Official Gazette; . 

(g) ‘preseribed” means prescribed by regu- 
Jations mads under this Act; 

(hb) “Reserve Bank” means the Reserve 
Bank ef Jadia constituted onder the Reserve 
Bank of India Act, 1934; 

(i) 'soheduled bank” means a bank: for the 
time being, included in the Second Schedule 
to the Reserve Bank of India Act, 1934; 

(j) “servioes” inaludes, — 

(I) providing personnel (inclading skilled 
‘Or unakilied workmen and persons for render. 
dering teehnical or other ssrvioea) for tha 
purposes ef any work or project (by whatever 
-name Called) or any activity; . 

(I) transferring of technology, including 
transferring, or securing the transfer of 
rights, knowhow, expertises or other skill 
with respeat to any patent, invention, model, 
design, seeret formula or process or similar 


property; : 
(iit) faraishing any infermation, blue. 
prints, plens, or advice with respect to any 
matter; and 


(IV) making available any other resources. 


OHAPTER Il 
ESTABLISHMENT OF THs EZPORT-IMPORT 


Banx or INDIA AND INGoRPORA. 
TION THHEROF 


3. Establishment and insorporation of 
Export-Import Bank of India, — (1) With 
affect from such date as the Central Govern. 
ment may, by notification, appoint, there shall 
be established for the purposes of this Act a 
’ gorporation to be known as the Export-Import 

Bank of India. 

(2) The Exim Bank shall ba a body corpo- 
rate with the name aforeseid having per- 
petusl succession and a common goal with 
power, subject to the provisions of thig Act, to 
acquire, hold and dispoge of property and-to 
contract, and may, by that name, sue or be 
gued. i l 

(3) The head office of the Exim Bank shall 


be at Bombay or at such other place as the 


Central Government may, by notification, 
specify. 
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(4) The Exim Bank may egtablish officea, 
branches or agencies ‘af such places in or 
outside India as it may consider necessary. 

4. Authorised capital. — (1) The autho. 
riged capital of the Exim Bank shall be two 
hundred crores of rupees; . 

Provided that the Qoentral Government 
may, by notification, increase the said capital 
up to five hundred crores of rupees. 

(2) The issued capital of the Exim Bank 
shall be wholly subscribed by the Oontral 
Government, 

OHAPTER III 
MANAGRMENT OF THE Exim BANK 

5. Management. — (1) The general sups- 
rintendence, direction and management of 
the affairs and buginesa of the Exim Bank 
shall vest in the Board, which may exercise 
all powers and do all acts and things which 
may be exercised or done by the Exim Bank. 

(2) Save as otherwise provided in the 
ie aren made under this Act 

a) tha chairman, if he is a whole-time 
director or if he is holding offices both as the 
chairman and the managing direotor, or - 

(b) the managing director, if tha. chairman 
is not a whole-time director, or, if the chair- 
man being a whole-time director, is absent, 
shall also have powers of general superinten-. 
dence, direction and management of the affairs 
and business of the Exim Bank and may also 
exercige all powers and do all acta and things 
tals may be exerdised or done by the Exim 

nk. 


(3) Subject to the provisions of this Ast, 
the Board in discharging ita funetions shall 
act on business principles with due regard to 
public interest. 

(4) In the discharge of ita funetions under 
this Act, the Exim Bank ghall be guided by 
such directions in matters of poliey involving 
public interest as the Oentral Government 


. may give to it in writing. 


6. Constitution of Board.—(1) The Board 
of Directors of the Exim Bank shall consist 
of the following, namely: — 

(a) a chairman and a managing director 
appointed by the Oentral Government: 

Provided that the same person may be ap. 
pointed to function both as chairman and as 
managing director; 

(b) one director nominated by the Reserva 
Bank; - ) 
(o) one director nominated by the Davelop. 
ment Bank; l 

(d) one director nominated by the Export 
Oredit and Guarantaa Oorporation Limited, 
being a Government Company within the 


meaning of section 617 of the Oompanies Act, 
1958; NS 
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CHAPTER.III 
. MANAGEMENT OF THE Exim BANK 


5. Management. 
6. Oonstitution of Board. 
7. Committees. 
. 8. Fees and allowances of directors and 
members of Committees. 
9. Disqualifications. 


OHAPTER.IV 
Busrsass oF Taua Exim BANK 
10. Business of Exim Bank. 
OHAPTER.V 
Resouvross or ruu Exim BANK 
11. Loans by Central Government. 
12. Borrowings and saceeptance of deposits 
by Erim Bank. 
13, Loans in foreign currency. 
14. Grants, donations, ete., to Exim Bank. 
CHAPTEB.VI 
Export DAVELOPMENT FUND . 
15, Export Development Fand. : 
16. Oredits to Export Development Fund. 
17. Utilisation of Export Development Fand. 
18. Debits to Export Development Fand. 
19, Accounts and audit of Export Develop. 


ment Fund. 
20. Liquidatioa of Export Development 
Fand. 
OHAPTER. VII 


GENERAL FOND, Accounts ÅND Auprr 
21. General Fand. 
22, Preparation of accounts and balance sheet. 
93. Disposal of profita accruing to General 
Fand. bees 
24. Andit. 
25. Saving. . 
OH APTER.YVIIT 
TRANSFER OF PART OF Busrnnss or Du. 
VELOPMANT BANE 
26. Transfer of part of business of Develop. 
ment Bank. 
OHAPTHR.IX 
MISORLLANEOUS 
27. Staff of Exim Bank. 
28. Delegation of powers. 
29. Returns. 
30. Obligation as to fidelity and secrecy. 
31. Defects in appointmenta not to invalidate 
acts, eta. 
32. Arrangement with Exim Bank on ap. 
pointment of directors to prevail. 
33. Indemnity of direotors. 
34, Protestion of action taken in good faith. 
85. Act 13 of 1891 to apply in relation to 
Erim Bank. 
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36. Section 34A and gection 36AD only of 
Act 10 of 1949 to apply to Exim Bank: 


37. Act 43 of 1961 and Aot 7 of 1964 not to 
apply to Exim Bank. 

38. Liquidation of Exim Bank. 

39. Power to make regulations. 


40. Amend ment of cartain enactments. 
41. Power to remove difficulty. 
THE FIRST SCHEDULE 
(See section 30 (3) ) 
DEOLARATION oF FIDELITY AND BEORBOY 
THE SECOND SCHEDULE 
(See seotion 40) 
Amendments of certain enactments. 


THE EXPORT-IMPORT BANK OF INDIE 
AGT, 1981 


(Sot No. 28 of 1981)* | 
[1ith September, 1981}: 


An Act to establish a corporation to be: 


known as the Export-Import Bank of 
India for providing financial assistance: 
to exporters and importers, and for: 
functioning as the principal finanolal 
institution for co-ordinating the work-. 
ing of institutions engaged in financing. 
export and import of goods and services. 
with a wiew to promoting the country’s. 
international trade and for matters. 
connested therawith or incidental there.. 
to, 


Ba it enacted by Parliament in the Thirty- 
second Year of the Republic of India as fol- 
lows: — 

OHAPTER I 
PRELIMINARY 


4, Short title, extent and commence- 
ment. — (1) This Act may be called the Ex- 
port. Import Bank of India Act 1981. 


(2) It extends to the whole of India. 


(3) It shall come into force on such date: 
as the Oentral Government may, by notifios-. 
tion in the Official Gazette, appoint, and: 
different dates may be appointed, for different 
provisions of this Aot., 

3. Definitions, — In this Act, unless thoe- 
context otherwise requires,— 


(a) ''Board” moans the Board of Direotorg. 
of the Exim Bank referred to in Section 6; 

(b) “Development Bank” means the Indus. 
trial Davelopment Bank of India establisheg 


[¥] Received the assent of the President om 
11-9-1981; Act published in Gaz, of India; 
14-9-1981 Part II-S, 1 Ext, P. 229. 

For Statement of Objects and Reagons, see- 
of India; 8.5.1981 Part II.S. 2, Ext. 
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'(b) "High Court” means the High Court 
at Bombay exeroising jurisdiction over the 
Union territory.’; ' 


(li) in section 7, in sub-section (1), the 

. words, brackets and figures 'Subject.to the 

provisions contained in the Gos, Daman and 

Diu (Judicial Commissioner's Court) Regula. 

tion, 1963 and the rules made thereunder”, 
shall be omitted. 


18. Power to remove difficulties.—(1) It 
any difficulty srisea in giving effect to the 
provisions of this Act, the QOentral Govern. 
ment may, by order notified in the Official 
Gazette, make guch provision, not inconsistent 
with the provisions of this Aob, as appears to 
it to be necessary or expedient for the 
removal of the difficulty : 


Provided that no such order shall be made 
after the expiry of a period of two years 
from the appointed day. 


(2) Every order made under this section 
shall be laid, ag soon ag may be after ik ig 
made, before each House of Parliament, while 
It ig in session, for a total period of thirty 
daya which may be comprised in one session 
or in two or More successive sessions, and if, 
before the expiry of the session immediately 
following the session or the successive sessions 
aforesaid, both Houses agree in making any 
modification in the order or both Houses 
agree that the order should not be made, the 
order shall thereafter have effect only in such 
modified form or be of no effect, as the case 
may be; so, however, that any such modifica. 
tion or annulment shall be without prejudice 
to the validity of anything previously done 
under that order: 


44. Power to adapt laws. — For the 
purpose of facilitating the application of any 
law in relation to the Union territory of Goa, 
Daman and Diu, the Central Government 
may, before the expiration of two years from 
the appointed day, by order, make such 
adaptations and modifications of tha law, 
whether by way of repeal or amendment, as 
may ba necessary or expedient to give effect 
to the provisiong of this Act and thereupon 
avery such law shall have effect subject to 
the adaptations and modifications so made 
until altered, repealed or amended by a com- 
petent legislature or other competent autho- 


rity. 
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THE DELHI UNIVERSITY ( AMEND- 
MENT) AOT, 1984. 
(Act No. 27 of 1981.)* 

(11th Saptember, 1981.] 
An Aot further to amend the Delhi Univer. 

sity Act, 1922. l 

Be it enacted by Parliament in the Thirty- 
second Year of the Republic of India as fol. 
lows :— 

1. (1) Short title and commencement. — 
This Act may be called THE DELHI UNI. 
VERSITY (AMENDMENT) AOT, 1981. 

(2) It shall be deemed to have come inte 
force on the 9th day of June, 1981. 

2. Amendment of section 5, — In sec. 
tion 6of the Delhi University Act; 1932 
(hereinafter referred to ag the principal Act), 
after sub-section (1), the following sub-.sec. 
tion shall be inserted, namely :— 

“(1A) Notwithstanding anything contained: 
in sub.geotion (1), the Central Government. 
may, if it is of opinion that it is necessary or 
expedient so to do in the publio interest, 
direct, by order in writing, the University to 
admit to its privileges any institution situste® 
outside India and the University shall be 
bound to comply with such direction.” . 

8. Repeal and saving. — (1) The Delhi 
University (Amendment) Ordinance, 1981, is 
hereby repealed. | 

(2) Notwithstanding such repeal, anything 
done or any adtion taken under the principai 
Aot as amended by the said Ordinance shall 
be deemed to have been done or taken under 
the principal Act as amended by this Act. 





*(a) Received the assent of the President om 
11.9-1981, Act published in Gaz. of India; 
11-9-1981, Part II-S. 1, Ext, p. 227, =m v 

For Statement of Objects and Reasons, see _ 
ais India; 20.8-1981, Part L[-S. 2, Ext. 
Dp. . 
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Provided that nothing in this sub-section 
ahall prejudice or affect the continued operas- 
tion of any notice served, injunction issued, 
direction given or proceedings taken before 
the appointed day by the Gourt of the Judicial 
Oommissioner, abolished by this sub-section, 
under the powers then conferred upon thai 
' Gourh. 


4, Jucisdiotion of Bombay High Court.— 
On and from the appointed day, the High 
Court at Bombay shall have, in respect of the 
territories incladed in the Union territory of 
Goa, Daran and Diu, all such jurisdiction, 
powers and suthority as, under the law in 
force immediately before the sppointed day, 
are exercisable in respect of the said terri- 
tories by the Court of the Judicial Oommig. 
gioner. 

§. Chapter VI of Part YI of tha Consti. 
tion to asply to the Bombay High Court 
axerolsing jurisdiction over the Union 
territory of Goa, Daman and Diu. — The 
provisions of Ohapter YI of Part VI of the 
Constitution shall apply to tha High Oourt at 
Bombay in relation to the exercise of iis 
jurisdiction to tha Union territory of Goa, 
Daman and Diu, subject to the following 
exceptions and modifications, namely :— 

(a) the references in the said Ohapier to 
**State’’ exesp! where it occurs in the expres- 
gion “Governor of the State” shall be con- 
ruad as references to the Union territory of 
Goa, Daman and Diu; 


(b) in clauge (1) of Article 233 and in 
Article 234, the references to the Governor 
of the State, and in Article 237, the reference 
to the Governor, shall ba construed ag refer. 
ences to the Administrator of the Union terri. 
tory of Goa, Daman and Dix; 


(o) the provisions of Article 233A shall not 
apply; 

(d) in Articole 234, the aii to the 
State Pablio Service Commission ahall be 
sonstrued as a reference to the Union Public 
Service Commission. 


6. Special provislons relating to adro- 
eates.—— Snabject to any rule made or direction 
given by the High Court at Bombay in this 
behalf, any person who, immediately befora 
the appointed day, is an advocate entitled to 
practise In the Court of the Judicial Commis- 
sioner shall be entitled to practice ag an 
advocate in the High Court at Bombay. 

7. Teansfor of pending proceedings from 
the Court of the Judicial Commissioner to 
the Bombay High Court. — (1) All proceed- 
ings pending in the Court of the Judicial 
Commissioner immediately before the ap- 
pointed day shall stand transfered to the High 
Court si Bombay, 


. (2) Every proceeding transferred under 
sub-section (1) shall ba disposed of by the 
High surt at Bombay ag if such proaeeding 
wars entertained by that High Court. 

(3) Any order mado before the appointed 
day by the Court of the Judicial Commis. 
sioner shall, for all purposes, havea effect not 


-only as an order of that Court but also as an 


order of the High Oourt at Bombay. 

8. Right to appear or act in proceedings 
transferred to the Bombay High Court. — 
Any person who, immediately before the 
appointed day, is an advocate entitled to 
practisa in the Oourt of the Judicial Oommizs. 
sioner and was authorised to appear or to sob 
in any proceedings tranaferred from thas 
Court under gaction 7, shall have the right‘ to 
eppear Or to act, as the case may be, in the 
High Oourt at Bombay in relation to those 
proceedings. 

9. Establishment of a permanent bench 
of Bombay Migh Court at Panaji. — On 
and from the appointed day, there shall be 
established a permanent bench of the High 
Court at Bombay at Panaji and such Judgea 
of the High Court at Bombay, being not legs 
than two in number, as the Chief Justice of 
that High QOourt may, from time to time, 
nominate, shall sit at Panaji in order to 
exerciss the jurisdiction and power for tha 
time being vested in that High Court in 
respect of cases arising in the Union territory 
of Goa, Daman and Diu: 

Provided that the Ohief Justice of that High 
Court may, in his discretion, order that any 
cage or Glass of cases arising in sueh territory 
shall be heard at Bombay, 


10. Allocation of expenditura of the 
Bombay High Court. — The expenditure in 
reapect of tha High Court ai Bombay, inolud. 
ing the expenditure in respect of the salaries 
and allowances of the Judges, officers and 
sex vanis of the High Court shall, as from the 
appointed day, ba allocated between the State 
of Mahsrashtra and the Union in such pro- 
portion as the President may, by ordoki deter. 
mine, 

41. Rule of construction. — Referencas 
in any law in force in the Union territory of 
Goa, Daman and Diu to the Oourt of the 
Judicial Commissioner shall, on and from the 
appointed day, be construed in relation to 
that territory ag references to the High Court 
at Bombay. 

12. Amendment of Goa, Daman and Dia 
Kot 18 of 1968, — As from the appointed 
day, in the Goa, Daman and Diu Civil Courts 
Act, 1965,— 

(i) in section 2, for clange (b), the follow. 
ing clause shall be substituted, namely :— 
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2. Amendment of First Schedule. — In 
the Oustoms Tariff Act, 1975 (hereinafter 
referred to ag the principal Act), in the First 
Schedule, in Chapter 15,— 

(i) in Heading No. 16 01/08; i in gub-heading 
No. (1) and aub. heading No. (2), for the entry 
in column (3), the entry "200%" shall be 
substituted ; 

(ii) in Heading No. 15.70.— 

(a) in sub-heading No. (1), for the entries 
in columna (3) and (4), theJentries ''200%” 
and “190%” shall, respectively, be gub- 
stituted; 

(b) in sab; heading No. (2), for the entries 
in columns (3) and (4), the entried '200%” 
and ''190%" shall, respectively, be substituted: 


(o) in sub- heading No. (3), for the entries 
in columns (3) and (4), ‘the entries ''200%” 
and ''190%” shall, respectively, be substituted. 

(iii) in Heading No. 15.08/13, for the entry 
in column (3), the entry "200%" shall be 
substituted: 

(iv) in Heading No. 15.14/17, for the entry 
in column (3), the entry ''200%” shall be 
gubstituted; 

3. Repeal and saving. — (1) The Oustoms 
Tariff (Amendment) Ordinance, 1981, is 
hereby repealed. 

(2) Notwithstanding such repeal, anything 
done or any action taken under the prinsipal 
Act, an amended by the said Ordinance, shall 
be deemed to have been done or-taken under 
= principal Act as amended by this Act, 


THE COAL MINES LABOUR WELFARE 
FOND (AMENDMENT) ACT, 1984 


(Act No. 28 of 1984.)+ 
[9th September, 1981.] 


` An Bot further to amend the Coal Mines 
Labour Welfare Fund Ast. 1947. 


Be it enacted by Parliament in the Thirty. 
second Year of the Republica of India as 
follow :— 

4. Short title. — This Act may be called 
THE COAL MINES LABOUR WELFARE 
FUND (AMENDMENT) AOT, 1981, 

9, Amendment of section i0.— In seo. 
tion 10 of the Coal Mines Labour Welfare 
Fund Act, 1947 (hereinafter referred to ag 
the principal Act), after sub-section (2), the 
following sub-section shall be inserted, 
namely :— 

(QA) The power to make rules conferred 
by this section shall include the power to give 

[+] Received the assent of the President on 

9.9+1981 Act Fis. Ext P in Ea -of India; 
9.9-1981, Part II-S. 1, Ext. 

For Statement of Objects ane en gee 
Soran India; 2-12-1980, Part II-S. 2, Ext. 


retrospective effect, from a date not earlier 
than the date of commencement of this Act, 
to the rules or any of them but no retrospeo. 
tive effect shall be given to any rule so as to 
prejudicially affect the interesta of any person 
to whom such rule may be applicable.” 


3. Validation. — Tha Coal Mines Labour 
Welfare Fund (First Amendment) Rules, 1973, 
shall be and shall be deemed to have always 
been as valid and effective ag if the provisions 
of section 10 of the principal Act; as amended 
by this Act, were in force at the time when 
those rules were made. 


THE HIGH COURT AT BOMBAY (EX- 
TENSION OF JURISDICTION TO GOA, 
DAMAN AND DIU) AOT, 1981 


(Act No. 26 of 1981)* 
(9th September, 1981.} 


An Act to provide for the extension of the 
jurisdiction of the High Court at Bom. 
bay to the Union territory of Goa, 
Daman and Diu, for the establishment 
of a permanent bench of that High Court 
at Panaji and for matters conneoted 
therewith. 


Be it enacted by Parliament.in the Thirty 
gecond Year of the Republic of India ag 
follows : 


1. Short title and commencement, — (1) 
This Act may be called THE HIGH COURT 
AT BOMBAY (EXTENSION OF JURISDIO. 
TION TO GOA, DAMAN AND DIU) AOT, 
1981, 

(2) It shall come into force on such date ag 
the Central Government may, by notification 
in the Official Gazette, appoint. 

2. Dafinitions. — In this Act, unless the 
context otherwise requires, — 


(a) ‘appointed day’? meang the date on 
which this Act gomes into force; 

(b) “Court of the Judicial Oommisgioner” 
means the Court of the Judicial Commissioner 
for Goa, Daman and Din. 

3. Extengion of jarisdiction of Bombay 
High Court to Gos, Daman and Diu. — (1) 
On and from the appointed day, the jurisdic- 
tion of the High Court at Bombay shalt 
extend to the Union territory of Goa, Daman 
and Diu, 

(2) On and:from the appointed day, the 
Court of the Judicial Commissioner shall caase 
to function and is hereby abolished : 


Pe ee A AEE AAN 
[*] Received the assent of the President on 9-9- 
81, Act publshed in Gaz, of India; 
10-9-1981, Part II-S. 1, Ext. p. 228. 
For Statement of Objects and Reasons see 
Gaz, of India, 12-8.1980, Part II.S, 2, Ext... 
p. 921, 
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visions of section 269AB or with any direo- 
tion issued under sub-section (5) of seo- 
¢ion 2691 shall be punishable with rigorous 
imprisonment for a term which may extend 
to two years and shall also be liable fo fine : 


Provided that in the absence of special and 
adequate reasons to the contrary to be re. 
sorded in ‘the judgment of the court, sach 
imprisonment shall not be for lasa than six 
anonths.”, 


‘OREN, Le, 


THE COMPULSORY DEPOSIT SCHEME 
CINGOME.TAX PAYERS) AMEND. 
MENT ACT, 1981 
(Aot No, 28 of 1981)* 
(4th September, 1981] 
Ain Act fuethee to amand the Compulsory 
Daposit Schama (Insoma.tax Payers) Act, 
4974, ` 
- Ba it enacted by Parliament in the Thirty- 
aecond Year of the Republic of India ag 
follows :— 


1. Short title and comnengement, — 
(1) This Act may be called TAE OOMPUL. 
SORY DEPOSIT SOHEME (INOOME.TAX 
PAYERS) AMENDMENT AOT, 1981, 


(2) It shall-be deamed to have come into 
foros on the 11th day of July, 1981. 


2. Amendment of sestion 4. — In s82- 
Gion 4 of the Compulsory Deposit Scheme (In. 
some-tax Payers) Act, 1974 (hereinafter 
caferred to ag the principal Act), in sub. 
gestion (1), — 

(a) in clauze (ii), the word ‘‘and”, occur. 
ring at the end, shall be omitted; 


(b) for clause (iil), the following clauses 
ghali be substituted, namely :— 


(iii) for the assessment year commencing 
on the 1st day of April, 1979; the assessment 
year commenting on the lst day of April, 
1980 and the asaeasment year commencing on 
the Ist day of April, 1931, at the rates gpeci. 
fied in Paragraph O of the Schedule; and 

(iv) for the assessment year commencing 
on the lst day of April, 1982 and the aages. 
ment year commencing on the lat day of 
April, 1983, at the rates specified in Para. 
graph D of the Sohedule.”. 


8. Amendment of the Schedule. — In the 
Schedale to the principal Aot, — 

(a) before the provisa, the following Para- 
graph shall be inserted, namely :— 


* Received the assent of the President on 4-9- 
1981, Act published in Gaz. of India, 4.9. 
1981, Part. I.S, 1, Ext., p. 217. 

For Statement of Objects and Reasons, see 
ar x India, 18-8-1981, Part II-S, 2, Ext, 
p. , i 
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(i) where the corrent 4.5 per cont. of the 


incoma exceeds Rs, 

15,000 but dogs not 

exceed Rg. 25,000 
(ii) whore the current 


incom; sxessda Ra, 
25,008 but does not 


Gurren’ income; 


Ra. 1,125 plus 11 por 
cent. of the amoant 
by which the current 


exceed Ra. 35,000 income exceeds Ra, 


25,000; f 

Rs. 2,225 ples 18.5 
pər cent. of the 
amount by which the 
Current income ox- 
ceeds Ra 35,000; 
Ra. 4,100 plus 15 par 
cent. of the amount 
by which the current 
indome exceeds Rg,- 
50,000; 

Bs. 7,000 plus 18 per 
cent. of the amount 
by which the current 
income exoeeda Ra. 
70,000 :"'; 

(b) in the proviso, in clause (b), after the 
word and letter ‘Paragraph O” the words and 
letter ‘‘or Paragraph D” shall be inserted. 

4. Repeal and saving. — (1) The Compal. 
sory Deposit Scheme (Income.tax Payars) 
Amendment Ordinance, 1981, is heraby re. 
pealed. : 

(2) Notwithstanding such repeal, anything 
done or any action taken under the principal 
Act, as amended by the said Ordinance, shall 
be deemed to have been done or taken under 
the principal Act, as amended by this Aot. 


THE CUSTOMS TARIFF (AMENDMENT) 
ACT, 1981 
(Act No. 24 of 1984)t 
[4th September, 1981.] 


(iii) where the current 
income exceeds Rs. 
36,000 but does not 
excesad Rs. 50,000 


(iv) whare the current 
income exceeds Ra, 
50,000 but does not 
axcead R3, 70,000 


(v) where the current 
income exceeds Rs. 
70,000 


‘An Aot farther to amend the Customs 


Tariff Act, 1976. 


Be it enacted by Parliament in the Thirty- 
second Year of the Republic of India ag 
follows : — 

1. Short title and commencement. — (1) 
This Act may be called THE GCUSTOMS 
TARIFF (AMENDMENMT) AOT, 1981. 

(2) It shall be deemed to have come into 
force on the 26th day of July, 1981. 





[H] Received the assent of the President on 
4.9.1981 Act published in Gaz. of India; 
4-9-1981, Part II.S, 1, Ext. P, 219, 

For Statement of Objects and Reasons, ses 


Gaz, of India; 21-8-1981, Part IL.S, 2, Ext, 
P, 455, 


i en ee, 
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which has been constructed or which is to be 
-Gonstructed shall be deamed to be situato at 
the place where the building has been con. 
«structed or is to be construaied.’”’. 


5. Amendment of section 289D.—-In seo. 
‘tion 269D of the principal Act,— 


(a) in sub-section (1), in the firsé proviso, 
after the words and figures ‘‘registered under 
the Registration Act, 1908.” the words, figures 
and lettars ‘‘or, ma the casa may be, see 
tion 269AB” shall be inserted; 


(b) in sab.sedtion (2), the following Hzpla- 
-naiton shall ba inserted at the end, namely:~— 
_"“Haplanation.—The provisions of the Ex- 
planation to sub-section (2) of section 269B 
shall apply for the purposes of thi; sub-sec. 
tion as they apply for the purposes of that 
-gub-section.”’. 
. 6, Amandmant of ssction 269F. — In sec. 
tion 269F of the principal Ac}, in sub.seo-. 
rtion (9),— 
(a) for the words "data of the execution of 
- the instrument of transfer,” the words, figures 
-and letters "date of the execution of the in- 
‘strument of transfer or where guch property 
is of the nature referred to in sab.clause (ii) 
-of clause (e) of section 269A on the date of 
the transfer” shall be substituted ; 


(b) for the words ‘‘on sale in the open 
market on the date of the conclusion of the 
‘agreement to sell the property.” the words 
‘fon such transfer in the open market‘on the 
data of the conclusion of the agreement to 
transfer the property” shall be substituted. 


7, Amendment of seotion 2891. — In sec- 
tion 2691 of the principal Act, after sub. 
-aection (4), the following sub.sectiong shall be 
“Inserted, namely ;— 

(5) Notwithstanding anything contained in 
-‘gub-gection (4) or any other law or any instru- 
ments or any agreemont for the time being in 
force, where an order for acquisition of any 
immovable property, being rights of the na. 
ture referred to in clause (b) of aub- g6- 
tion (1) of section 269AB, inor with respect 
to any building or part ofa building which 


has been constructed or which is to be con.. 


structed, has become final, then, such order 
ehall, by its own foros, have the effect of — 

(a) vesting such rightsin the Central Gov. 
ernment, and, 

(b) placing the Central Government in the 
‘game position in relation to such rights as the 
person in whom suoh rights would have conti- 
mued to vest if such order had not become 
final, 
xand the competent authority may issue guch 
«directions as he may deem fit to any person 
concerned for taking the necessary steps for 
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compliance with the provisiona of clauses (a) 
and (b). 

(6) In the oase of any immovable property, 
baing rights of the nature referred to in 
olausa (b) of sub-section (1) of section 369AB, 
in or with respect to any bailding or part of 
a building the provisiona of sub-sections (1), 
(2) and (3) shall have effect as if the refe. 
rences to immavabls property therein wore a 
reference to guch building or, as the cage may 
be, part of sugh building.”. 


8. Amendment of sestion 2693, — In sec. 
tion 269J of the principal Aot. in suab-sac. 
tion (1), the following proviso ahall be inserted 
at the end, namely :— 

“Provided that in a cage where, under the 
agreement betwaen the parties concerned, the 
whole or any part of the consideration for the 
transfer of such immovable property is pay. 
able on any dste or dates falling after the 
date on which such property is acquired, the 
compsnsation payable by the Gantral Govern. 
ment shall ba the aggregate of the following 
amounts, namely :— 


(i) an amount equal to fifteen pet cent. of 
the apparent consideration ; 


(ii) the amount), if any, that hag begoma 
payable in accordance with such agreement on 
or before the date on which sash property ig 
acquired under this Ohapter; and — 

(iil) the amount payable after the date on 
which gach property ig acquired under thig 
Ohapter.”’ 

9. Amendment of section 289K.—In seo. 
tion 269K of the principal Act, in gab. 
section (1), in the proviso, for the words 
"Provided that,” the following shall be sab- 
stituted, namely i— 


"Provided that in a case falling under the 
proviso to sub.gection (1) of saction 269J, the 
amounts referred to in olanse (i) and 
clause (ii) of that proviso shall be tendered to 
the person or persons antitled thereto, a3 soon 
as may ba, after the property becomes vested 
in the Central Government under sged. 
tion 2691, and the amount referred to in 
clause (iii) of the said proviso shell be tender. 
ed on the date on which it would be payable 
in accordance with the agreement between 
the parties concerned, and where such amount 
is payable in ingtalmenta on different dates, 
then in such instalments on thoss dates : 

Provided further that.” 

40. Insertion of new geotion 2764A. _ 
After section 276A of the principal Act, the 
following section shall be inserted, namely:— 

"2786AA. Failure to comply with the 
provisions of saction 269AB or sac. 
tion 2691. — Whoever, without reasonable 
Gauss or excuae, fails $o comply with the pro. 
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property of the nature referred to in sub. 
clause (1) of clause (e), means the premium 
that such transfer would ordinarily fetch in 
the open market on the date of execution of 
the ingtrament of transfer of such property, 
if the consideration for such transfer had 


` been by way of premium only; 


(iii) in relation to any immovable property 
transferred, being immovable property of the 
nature réferred to in sub-clause (ii) of clause 
(ə), means the consideration in the form of 
money that such transfer would ordinarily 
fetch in the open market on the date of tha 
transfer, if such transfer had baen made only 
for consideration in money;’; 

(o) in clause (e) — 

(i) in tha opening portion, for the words 
"immovable property” means ‘any land or 
any building,’ the following shall be substi- 
tuted, namely: — 

' "immovable property” meang,— 

(i) ‘any land or any building’ ; 

(ii) in tha Explanation, for the words ''thig 
olansa,” the words "this sub-clause” shall 
be substituted; 

(ili) the following sub-clause shall be in- 
gerted after the Explanation, namely :— 


(ii) any rights of the nature referred to 
in claugs (b) of sub-section (1) of 8. 269AB;” 


(d) for clause (f). the following olause shall 
be substituted, namely: — 


i(t) “instrument of bransfer means the 
instrument of transfer registered under the 
Registration Act, 1808 or, as the case may ba, 
the statement registered under Section 269AB 
with the competent authority;’; 


(e) for clause (h), the following clause 
shall be substituted, namely:— 

'(h) "transfer," — 

(i) in relation to any immovable property 
referred to in sub-clause (i) of clause (e), 
means transfez of such property by way of 
pale or exchange or lease for a term of not 
less thanttwelve years, and includes allow- 
ing the possagsion of such property to be taken 
or retained in part performance of a contrast 
of the nature referred toin Section 53A of 
the Transfor of Property Act, 18832. 

Explanation. — For thd purposss of this 
sub-clause, a lease which provides for the 
extension of the term thereof by a farther 
term or terma shall be deemed to bo a leage 
for a term of not leas than twelve years if 
the aggregate of the term for which sush 
leaga hag been granted and the further term 
or terms for which it can be so extended is 
not lesa than twelve years; 


(ii) in relation to any immovable property 
of the nature referred to in sub-clause (i) of 
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clauss (e), meang the doing of anything 
(whether by way of transfer of shares in a 
co-operative society or company or by way of 
any agreement or arrangement or in any 
other manner whatsoever) which has the ` 
effect of transferring, or enabling the enjoy- 
mont of, such property.’ 


8. Insertion of new Section 2694B.— 
After Section 269A of the principal Act, the- 
following section ghall be inserted namely:— 


28689AB. Registration of certain trans- 
actions, — (1) The following transactions,. 
that is to say,— 


(a) every transaction involving the allow. 
ing of the possession of any immovable pro- 
porty to be taken or retained in part perfor- 
mance of a contract of the nature referred: 
to in Section 53A of the Transfer of Property 
Act, 1882, and 


(b) every transaction (whether by way of 
becoming a member of, or acquiring shares: 
in, a Go-operative society, company or other 
association of persona or by way of any agree- 
ment or any arrangement of whatever nature) 
whereby a person acquires any rights in or 
with respect to any building or part of a 
building (whether or not including any 
machinery, plant, furniture, fittings or other 
things therein) which has been constructed 
or which is to be constructed (not being a 
transaction by way of sale, exchange or lease: 
of euch building or part of a building which. 
ia required to be registered under the Regis- 
tration Aoh, 1908). 
shall be reduced to writing in the form of ®@ 
statement by each of the parties to such trans. - 
action or by any of the parties to such trans. 
sadtion acting on behalf of himself and or- 
behalf of the other parties. 


(2) Every statement in respect of a trans. 
action referred to in aub-seotion (1) shall — 

(a) be in the prescribed form ; 

(b) set forth such particulars as DA be- 
prascribed ; and 

(o) be verified in the prescribed manner: 
and registered with the competent authority- 
in sath manners and within such time aa may 
be prescribed, by each of the parties to- auch. 
trangaction or by any of the parties to such 
transaction acting on behalf of himself and on 
behalf of the other partles.”. 

‘4% Amendment of section 2698. — In sac- 
tion 269B of the principal Act, in sub. 
section (2); the following Explanation shall 
be ingerted at the end, namely :— 

"'Haenlanation. — For the purposes of thie 
sub-section, immovable property, being rights 
of the nature referred to in clause (b) of gub. 
section (1) of section 269AB in, or with r es. 
peot to, any building or part of & build ing 


218 [Kot aa] 


“hg Income-tax (Amendment) Act 1981- | Ay 


(a) inthe proviso, forthe words ''Pro. 
vided that”, the. words "Provided further 
that” ghall be substituted; and 


(b) before the proviso as so amended, the 
following proviso. shall be inserted namely: —~ 


"Provided that with effect from the com. 
mencement of the Salary, Allowances and 
Pension of Members of Parliament (Amend- 
ment) Act, 1981, any person who has served 
aa aforesaid for-a period which falls short of 
five years by not more than sixty days, shall 
also be paid a pension of three hundred rupees 
per mengem.’’. 


THE INCOME.TAX (AMENDMENT) 
ACT, 1981! 
(Act No. 23 of 1981)* 

[4th September, 1981.] 
An Act further to amend the Income-tax 

Act, 1964. 

Be it enacted by Parliament in the Thirty. 
second Year of the Republic of India as 
follows :— 

4. Short title and commencement, — (1) 
This Act may be called THE INCOME-TAX 
(AM ENDMENT) AOT, 1981. 

(2) It shall come into force on such date 
as the Central Government may, by notifioa. 
tion in the Official Gazette, appoint. 

_ &. Amendment of section 2694, — In 
section 269A of the Income-tax Act, 1961 (here. 
inafter referred to aa the principal Act), — 


(a) in clause (a),— 

i in the opening portion, for the words 

‘apparent consideration”, in‘ relation to any 
immovable property transferred, means, —- 
the following shall be substituted, namely: — 

' “apparent consideration”, — 

(1) in relation to any immovable property 
transferred, being immovable property of the 
nature referred to in sub.clauge (i) of 
Clause (e), means,— 

(ii) after sub. statics (ti), the following shall 
be inserted, namely: — 

"(iii) if the transfer is by way of ia 

(A) in a case where the consideration for 


the transfer consists of premium only, the 


amount of premium as specified in the instru. 
ment of transfer; 


(B) in a case where the consideration for 
the transfer considts of roni only, the aggre. 
gate of the moneys (if any) payable by way 


PH Received the assent oi the President on 
4-9-1981, Act published in Gaz, of India; 
4.§-1981, Part II-S., 1, Ext. P. 209. 

_ For Statement of Objects and Reasons, see 
art ie India, 24.4-1981, Part H-S, 2, ‘Ext, 
Pp 
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of rent and the amounts for the service or 
things forming part of or constituting the 
rent, sa specified in the instrument of trans. 
fer; 

(O) in a cage where the consideration for 
the transfer consists of premium and rent, the 
aggregate of the amount of the premium, the - 
moneys (if any) payable by way of rent and 
the amounts for the service or things. forming 
part of or constituting the rent, ag epecified in 
the ingtrument of transfer, 
and where the whole or any part of the con. 
sideration for auch tranafor is payable on any 
date or dates falling after the date of such 
transfer the value of the consideration pay- 
able after such date shall be deemed to be the 
discounted value of sueh consideration, as on 
the date of such transfer, determined by 
adopting the rate of interest at eight per cent. 
per annum; 

(2) in relation to any immovable property 
transferred, being immovable property. of the 
nature referred to in sub-clause (ii) of 
clause (e), means 

(i) in a cage where the consideration for 
the transfer consiste of a gum of money only. 
such sum; 

(ii) ina case where the consideration for 
the transfer consists of a thing or things only, 
the price that such thing or things would 
ordinarily fetch on sale in the open market 
on tha date of the transfer; 

(iii) in a case where the consideration for 
the transfer consists of a thing or things and a 
sum of money, the aggregate of the price that 
such thing or things would ordinarily fetch on 
gale-in the open market on the dste of the 
transfer and such sum, 
and where the whole or any part of the 
consideration for such transfer is payable on 
any date or datea falling after the date of 
such transfer, the value of the consideration 


payable after guch date shall be deemed to be 


the ‘discounted value of guch consideration, as 
on the date of such transfer, determined by 
adopting tbe rate of interest at eight per cent. 


’ per annum;”; 


(b) for clause (å), the following clause 


ehall be substituted, namely: — 


“(d) ‘fair market value”, — 

(i) in relation to any immovable property 
transferred by way of sale or exchange, 
being immovable property of the nature re- 
ferred to in sub-clause (i) of clause (e), means 
the price that the immovable property would 
ordinarily feteh on sale in the open market 
on the date of execution of the instrament of 
transfer of such property; 

(il) in relation to any immovable property 
transferred by way of lease, being immovable 


4981- 
High Court regarding bail under Section 439 


auch powers: including the power under 
clause (b) of sub-section (1) of that section 
as if the reference to “Magistrate” in that 
sachion included slsao a referance to a ''Special 
` Court” constituted undar Section 12A. 


12AB. Appeal and revislon.—The High 
‘Ooart may exercise, so far as may be applic. 
able, all the powers conferred by Ohapters 
XXIX and XXX of the Code on a High Coart, 
as if a Special Court within the local limits 
ot the juriadiction of the High Oourt were s 
Court of Seasion frying casea within the local 
limits of the jurisdiction of the High Court. 


18A0. Application of Code to proceed- 
ings before a Special Court. — Save ag 
otherwise provided in this Aot, the provisions 
‘of the Code (including the provisions as to 
bail and bonds) shall apply to the proceedings 
before a Special Court and for the purposes 
of the said provisions. the Special Court shall 
bə deemed to be a Court of Session and the 
person conducting a prosecution before a 
Special :Oourt, shall be deemed to ba a Pablia 
Prosecator.’. 
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THE PREVENTION OF BLACKMAR- 
KETING AND MAINTENANCE OF 8UP. 
PLIES OF ESSENTIAL COMMODITIES 
(AMENOMENT) ACT, 1984 


_ *[ Kot No. 49 of 1884.] 
[2nd September, 1981.] 


An Act to amend the Prevention of Black. 
marketing and Maintenance of Supplies 
of Essential Commodities Act, 1980. 


Ba it enacted by Parliament in the Thirty- 
abe Year of the Republic of India as fol- 
ows :— 

4. Short title. — This Act may bə oalled 
THE PREVENTION OF BLAOKMAR. 
KETING AND MAINTENANOE OF SUP. 

PLIES OF ESSENTIAL OOMMODITIBS 
{AMEINDMENT) AOT, 1981. 


2. Amendment of section 9.— In sec- 
tion 9 of the Prevention of Blaokmarketing 
and Malntenanca of Supplies of Essential 
Commodities Act, 1980 (hereinafter referred 
to as the principal Aot), for gub-sections (2) 
and (3), and the Haplanation, the following 
sub-.sections shall be substituted, namely: — 

(2) Every such Board ghall consist of 
-thres persons who sre, or have been, or are 
qualified to be appointed as, Judges of ‘a 
gi ea EEE DRA i RSE Se 


(*) Received the assent of the President on 
2-9-1981, Act published in Gaz. of India, 
2.9-L981, Part II-S, 1, Ext. p. 199. 


For Statement of Objects and Reasons, see 
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The Salary, Allowances and Pension, eto. (Amdt.) Aot, 1981 
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High Court, and such person shall be ap. 
pointed by the appropriate Government. 

(3) The appropriate Government shall ap- 
point one of the members of the Advisory 
Board who is, or has been, a Judge of a High 
Oourt to ba its Ohairman, and in the case of 
a Union territory, the appointment to the 
Advisory Board of any person who is a Judga 
of the High Court of a State shall be with 
the previous approval of the State Govern- 
ment concerned.” . 

3. Saving as to pending references under 
section 10. — Any reference made under 
section 10 of the principal Aot and pending 
before any Advisory Board immediately be- 
fora the commencement of this Act may, 
notwithstanding anything contained in this 
Act, continue to be dealt with by that Board 
after sach commencement ag if thie Act had 
not been enacted. 


THE ASSAM aoe 
[|] 8 * 


(Aot No. 20 of 1984) 
(3nd Saptembar, 1981.) 

An Act to authorise payment and appro. 

priastion of certain sums from and oat 

of the Consolidated Fand of the State 

of Assam for the services of the finan. 

cial year 1981.82. 

[Text of the Act Not Printed.] 


TAE SALARY, ALLOWANOES AND 
PENSION Ok MEMBERS OF PARLIA. 
MENT (AMENDMENT) ACT, 1981, 
{Act No. 21 of 1981.)* 

[4th September, 1981.] 
An Act further to amend the Salary, 

Allowances and Pension of Membars of 

Parliament Act, 1954. 

Be it enacted by Parliament in the Thirty- 
second Yeas of the Republic of India as fol. 
lows :— 

4. Short title. — This Aot may be called 
THE SALARY, ALLOWANOBS AND PEN. 
SION OF MEMBERS OF PARLIAMENT 
(AMENDMENT) AOT, 1981. 

9. Amendment of section 8A. — In a00- 
tion SA of the Salary, Allowances and Pen- 
sion of Members of Parliament Act, 1954, in 
sub-section (1),— 





08 Received the assent of the President on 
4.9-1981, Act published in Md of India, 
4-9-81, Part II-S, 1, Ext. p. 2 

For Statement of Objects S i s26 
= India, 21.8.1981, Part I[.S. 2, Ext. 
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(a) he is qualified for appointment ag a 
Judge of a High Court, or 


(b) he has, for a period of not less than 
one year; been a Sessions Judge or an Addi. 
tional Sassiona Judge. 


124A. Offencés triable by Special 
Courts. — (1) Notwithstanding anything 
contained in the Code, — 

(a) all offences under thig Aot shall be 
triable only by the Special Court constituted 
_ for the area in which the offence haa been 
committed or where there are more Special 
Courts than one for ‘such area, by sagh one 
of them as may ba apedified in this behalf by 
the High Court; 


(b) where a person accused of or suspected 
of the commission of an offenca under this 
Act ig forwarded to a Magistrate under gub- 
section (2) or gub-seotion (24) of section 167 
of the Coda, such Magistrate may authorise 
the detention of such person in such qustody 
ap he thinka fit for a period not exceeding 
fifteen days in the whole where such Magis- 
trate ia a Judicial Magiatrate and sevan days 
inthe whole where such Magistrate ig an 
Executive Magistrate : 


Provided that where such Magistrate con- 
siders— 


(i) when guch pørson is forwarded to him 
as aforegaid; or 


(ii) upon or af any time kios the expiry 
of the period of detention authorised by him; 
that the detention of such person ig unnecas. 
sary, he may, if he is satisfied that the case 
falis under the proviso to section 8, order the 
release of such person on bail and if he ig 
not so catisfied, he shall order such person to 
b3 forwarded to the Special. Court having 
jurisdiction; 

(c) the Special Court may, subject to the 
provisiong of. clauge (d) of this sub-section, 
exerdiga, in relation to the person forwarded 
. to it under clause (b), the game power which 
a Magistrata having jurisdiction to try a case 
may exercise under section 167 of the Code 
in relation to an accused person in such case 
who has been forwarded to him under that 
section; 

(d) save aa aforesaid no person accused of 
or anspeacted of the commission of aa offence 
under thig Act shall be released on bail by 
any Gourt other than a Special Oourt or the 
High Ooart: 

Provided that a Special Court shall not 
rélease any such person on bail— 


(i) without giving the prosecution an oppor- 


tunity to oppose the application for such 


release unless the Special Court, for reasona -> 


to be recorded in writing, ia of opinion that 
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it igs nod practicable to giva such ‘opportunity; 
and 

(fi) where the prosecution opposes the 
application, if the Special Court is aatiafied 
that there appear reasonable grounds for 
believing that he has been guilty of the offence 
Concerned : 


Provided further that the Spocial Court 
may direct that any auch person may be 
released on bail if he is under the aga ot 
gixtean years or ig a Woman Or is & sick or 
infirm person, or if the Special Oourt fa 
satisfied that it is just and proper so to do 
for any other spacial reagon to be recorded in 
writing; 

(e) a Special Court may, upon a parusal of 
polica report of the facta conatitating an 
offence under this Act take cognizance of that 
offence without the scoused being com mitted 
to it for trial; 


(t) all offences undar this Act shall be tried 
in a summary way and the provisions of 
Sections 262. to 865 (both inclusive) of the 
Oode shall, as far ag may be, apply to such 
trial: 

Provided that in the cage of any conviotion 
in a summary trial under this section, it shall 
be lawfal for the Special Court to pass a 
sentence of {imprisonment for a torm noi ox- 
ceeding two years, ae 


(2) When trying an offence under thia Act, 
a Special Court may also try an offence other 
than an offence under this Aot, with which 
the acoused may, under the Code, be charged 
at the same trial ; 


_ Provided tha} such other offence ig, under 
any other law for the time being in forse, . 
triable ina summary way: 


Provided further that in the cage of any 
conviction for gach other-offence in such trial, 
it shall not be lawful forthe Special Court to 
pass a sentence of imprisonment for-a term 
exceeding the term provided for conviction 
in a summary trial under such other law. 

(3) A Spesial Court may, with a view to 
obtaining the evidence of any person sugpedh. 
ed to have been directly or indirectly gon- 
cerned in, or privy to, an offence under thig 
Act, tender & pardon to such parson on condi. 
tion of his making a full and trua disclosure 
of tha whole circumstances within his know. 
ledge relating to the offence and to every 
other person concerned whether as prinsipal 
or abettor in the commission thereof and any 
pardon so tendered shall, for the purposes 


. of Neotion 308 of the Code, be deemed to 


have been ftandered under Seotion 307 


thereof. 
(4) Nothing contained: in this section shall 
be deamed to affect the special powers of the 
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the coming.into force of this Act in that State 
and to the continuance in force of this. Act in 
that State. 


2. Act 10 of 1958 to have effect subject 
to certain special provisions for a tempo. 
rary period. — During the continuance in 
force of this Aot, the Essential Commoditieg 
Aot, 1955 (hereinafter referred to as the 
principal Act) shall have effect subject to the 
amendments specified in seotiona 3 to 11: 

Provided that the amendments specified in 
sections 7 to 11 shall not apply to, or in rela. 
tion to, any offence under the principal Act 
committed before the commencement of thig 
Act and the provisions of the principal Act 
shall apply to, and in relation to, such offence 
as if those amendments had not been made. 

3. Amendment of section 2.—In podion 2 
of the principal Act.— 

(a) clause (ia) shall be re-numbered ag 
olango (iia), and before clause (iia) as go 
re-numbered the following. clause shail be 
ingerted, namely :— 

'*(ia) ‘‘Oode”’ means the Oode of Oriminal 
Procedure, 1973; and 

(b) after clause (e), the following clause 
shall be inserted, namely :— 

(f} words and expressions used but nob 
defined in this Act and defined in the Code 
shall have the meanings respectively assigned 
io them in that Oode.”. 

&, Amendment of seation 6A. — In sace 
tion 8A of the principal Aot, for the proviso 
to sub-section (2) the following proviso shall 
be substituted, namely ~~ 


Provided that in the oase of any such. 


' esgontiasl commodity the. retail sale price 


whereof has been fixed by the Central Gov. 
ernment or a State Government under this 
Act or under any other law for the time being 
in foros, the Collector may, for its equitable 
distribution and availability at fair prices, 
order the same to be sold through fair price 
shops at the price go fixed.”. 


5. Amendment of section 60.— In sag. 
tion 60 of the principal Act, — 

(a) ia sub-section (1), for the words “any 
judicial authority appointed by the State 
Government concerned and the ''judicial 
authority”, tha worda ‘'the State Government 
concerned and the State Government” shall 
be substituted; 

(b) in sub-section (2), for the words ''such 
judicial authority”, tha words ‘the Siate 
Government’ shall be substituted. 

6. Amendment of section 8E, — In gac. 
tion 6E of the principal Act,—~ 

(a) for the words, figure and letter ‘the 
judieial authority appointed under section 60”, 
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the words, figare and letter “the State Govern- 
ment concerned under section 60” shall be 
substituted; 

(b) for the words Hany other court, tribu- 
nal or authority’, the words “any oourt, 
tribunal or other authority” shall be substi. 
tuted.’ 


1. Amendment of saction 7. — In se0. 
tion 7 of the principal Aot, — 


(a) in sub-section (1), the proviso to sub.. 
clause (ii) of clause (a) shall be omitted; 

(b) the proviso to sub-section (2) shall be 
omitted; l 

(o) the proviso to sub-section (2A) shall be 
omitted; 

(d) sub-section (2B) shall be omitted. 


8, Amendment of section 8. — To sec. 
tion 8 of the principal Act, the following 
proviso shall be added, namely :— 

"Provided that where a person has abetted 
the contravention of any order for the pur- 
pose of procuring any essential commodity of 
the nature mentioned in gnb-clauge (iva) or 
sub-clause (v) of clause (a) of section 2 for 
his own use or for the use of any member of 
his family or for the use of any person depen. 
dent on him, and not for the purpose of 
Carrying on any business or trade in such 
essential commodity, the court may, notwith. 
standing anything contained in section 7 and 
for reasons to ba mentioned in the judgment, 
impose a sentence of fine only.”. 

9, Amendment of sattion 10A. — In 
saction 10A of tha principal Act, after tha 
word ‘cognizable’, the words “and non. 
bailable” shall be inserted. 

10. Omission of saction 12. — Seation 12 
of the principal Act shall be omitted. 

14. Substitution of new sactions for 
section 134. — For section 12A of the 
principal Act, tha following sections shall be 
substituted, namely :— 

‘194. Gonstitution of Special Courts. — 
(1) The State Government may, for the 
purposa of providing speedy trial of tha 
offences undar this Act, by notification in the 
Official Gazette, constitute as many Special 
Courts ag may be necessary for such area or 
aroas as may be spacified In the notification. . 

(2) A Special Court shall consist of a single 
Judge who shall be appointed by the High 
Court upon & request mada by the State 
Government. 

Explanation. — In thia sub.section, the 
word ‘‘appoint’” shall have the meaning given 
to : in the Explanation to section 9 of the 


(3) A person shall not be qualified for 


‘appointment as a Judge of a Special Court 


unless — 
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(a) terminate. at any time the appointment 
of any member who is a servant of the Gov- 
ernment.”; 


(ii) iy sub-section (2), after the words 
' notices in writing,” the words ''. for such 
i may be prescribed,’ shall ba in- 
sorted. 


3: Amendment of section 13. — In the 
proviso to section 15 of the principal Act,— 

(i) in clause (a), for the words “‘any per. 
gon,” the words any person other than the 
person referred to in olause (aa)’’ shall he 
substituted ; 


"(ii) after clause (a), the following clause 
shali ba inserted, namely :— 

‘(aa) the employment, whether by fresh 
appointment, re-employment, extension of ser. 
vice or otherwise, of any person who has 
attained the age of fifty-eight years to a post, 
where the pay (including pension and pen- 
slonary equivalent of retirement benefits) of 
the post exceeds 2,600 rupees per mensem or 
where the minimum of the pay scale of the 
. post, proposed to be given to such person is 
9,500 rupees or more per mensem;”, 


4, Amendment of section 82. — In gə6- 
` tion 32 of the principal Act,— 

(i) after sub.eection (2), the following sub. 
gectiom shall be inserted, namely t— 

"(QA) The power to make regulations con. 
. ferred by this section with respest to terma 
and conditions of appointment and service and 
the scales of pay of employees of the Oommia. 
sion shall include power to give retrospective 
effect from a date not earlier than the com- 
mengement of the Aot, to such regulations or 
any of them but no retrospective effect shall 
be given to any such regulation ao as to pre- 
judicially affect the interests of any person to 
whom such regulations may be applicable.”; 

(ii) after sub.seotion (3), the following ‘sub. 
gestion shall be inserted, namely :— 


“(4) Every regulation made under this sec- 


tion aad every notification issued under sub. ` 


soetion (3) of thig section shall be laid, ag 
goon ag may be after it is made or issued, 
before each House of Parliament, while it is 
in. session, for a total period of thirty days 
whieh may be comprised in one session or in 
two or more successive sessions, and if, before 
the expiry of the session immediately follow. 
ing the geasion or the successive sessions 
aforesaid, both Houses agree in making any 
modification In the regulation or notification 
or both Houses agree that the regulation or 
notification should not be made or issued, the 
regulation or notification shall thereafter have 
effect only in such modified form or be of no 
effect, ag the oase may bo; so, however, that 
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any such modification or annulment shall be 
without prejudice to the validity of anything 


previously done under that regulation or by 
virtue of that notification,’. 


THE ESSENTIAL COMMODITIES (8PE- 
CIAL PROVISIONS) ACT, 1981 


(Act No. 18 of 1981)* 
[2nd Ssptember, 1981] 


An Ast to make certain special provisions 
by way of amendments to the Essential 


Commodities Act, 1965, for a temporary — 


period for dealing more effectively 
with persons indulging in hoarding and 
blackmarketing of, and profiteering in, 
egsantial commodities and with the evil 
of viclous inflationary prices and for 
matters connected therewith or inciden. 
tal thereto. 


Waerraas for ensuring the availability of 
essential commodities at fair prises, it is 
necessary to curb the hoarding and blagk. 
marketing of, and profiteering in, sueh com. 
modities; 

AND WHARHAS for dealing more affestively 
with persons indulging in such ` anti-social 
activities and the evil of vicious inflationary 
prices, it ig necessary to make certain’ special 
provisions by way of amendments to tha 
Essonsial Commodities Act, 1955, fox a period 
of five years; 

Bu it enacted by Parliament in the Thirty. 
second Year ef the Republic of India ag 
follows :— 

4. Short title, commencement and dura- 
tion. — (1) This Act may be called THE 
ESSENTIAL OOMMODITIHS (SPECIAL 
PROVISIONS) AOT, 1981. 


(2) It shall come into force on such date ag 
the Oentral Government may, by notification 
in the Official Gazatie, appoint and different 
dates may ba appointed for different States. 


(3) It shall cease to have effect on the 
expiry of five yasra from the date of com. 
menoement of this Act excepi as respects 
things done or omitted to be done before sugh 
cesser of operation of this Act, and section 6 
of the General Olauses Act, 1897, shall apply 
upon such cemer of-operation of this Act as if 
it had then been repealed by a Oontral Act. 

(4) References in this Act to the commence- 
ment of this Act and to the- continuance in 
force of this Act ghall be construed in relation 
to each State as references, respectively, to 





[*] Received the assent of the President on 
2-9-1981, Act publishedin Gaz. of India; 
2-9-1981, Part II-S. 1, Ext., p. 193. 

For Statement of Objects and Reasons, see Gaz, 
of India, 24-2-1981, Part II-S, 2, Ext., p. 69. 
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tory. to carry. out its functions, under sub. 
section (2) of section 28; 

(t) the qualifications required for Govern. 
ment analysts under gub.section (1) of sec. 
tion 29; 

(u) the qualifications required for State 
Board analysts. under sub-section (2) of gec- 
tion 89; 

(v) the form and the manner in which 
appeals may be preferred, the fees payable in 
reapect of such appeals and the procedure to 
be followed by the Appellate Authority in 
disposing of the appeals onder sub-section (3) 
of section 31; | 

(w) the form in which and the time within 
which the budget and annual report of the 
State Board may be prepared and forwarded 
to tha Stata Government under sections 34 
and 35; 

(x) the form in which the accounts of the 
~ State Board may be maintained under sub- 
section (1) of seotion 36; 

(y) the particulars which the register 
maintained undas section 61 may contain; 

(z} any other matter which hag to ba, or 
may be, presoribed. 

(3) After the first constitution of the State 
Board, no. rule with respect to any of the 
mattera referred to in sub-section (2) (other 
than those referred to in clause (a) thereof), 
shall be made, varied, amended or repealed 
without consulting that Board. 


THE SOHEDULE 
(See aections 21.22.24 and 50) 


1. Asbestos and asbestos products industries. 
2. Coment and cement products industries. 
8. Ceramic and ceramics products industries. 
4, Chemical and allied industries. 
5. Ooal and lignite based chemioal industries. 
B. Engineering Industries. i 
7. Ferrous metallurgical industries. 
8. Fertilizer industries. 
‘9. Foundries. 
10. Food and agricultural products industries. 
11. Mining industry. 
12. Non-ferrous metallurgical industries. 
13. Ores/minéral prosessing industries includ. 
ing bensficiation, palletization, eto. 
14. Power (coal, petroleum and their products) 
gonerating planta and boiler planta. 


15. Papor and pulp (including paper producte.) 
industrieg. 

16. Textile processing Industry (made wholly 
or in part of cotton). 

17. Petroleum refineries. 
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18. Petroleum products and petro-chemical 
industries. 
19. Plants for recovery from and disposal of 
wastas. 


20. Incinerators. 


THE APPROPRIATION (NO. 4) 
ACT, 1984 
(Aot No. 18 of 1984) 

[ist May, 1981] — 

An Act to authorise payment and appro- 
priation of certain sums from and out 
of the Consolidated Fund of India for 
the services of the financial year 1981- 


(Text of the Aot not Printed,) 


THE OIL AND NATURAL GAS 
DORMES ae 
(Act No. 17 of 1981)* 
[27th August, 1981] - 
An Aot farther to amend the Oil and Na- 
tural Gas Commission Act, 1959, E 


Be it enacted by Parliament in the Thirty- 
pacond Year of the Republic of India ag 
follows :-— 

4. Short title. — This Act may be called 
THE OIL AND NATURAL GAS COMMIS. 
SION (AMENDMENT) AOT, 1981. 


2. Amendment of section 5.—In section 6 


of the Oil and Natural Gas Commission Aci, 
rat (hereinafter referred to ag the principal 
Act),— 


(i) in sub-section (1), for the proviso, 
the following proviso shall be substituted, 
namely :— 

"Provided that the Oentral Government 
may— 

(a) terminate the appointment of any whole. 


~ time member, who ia not a gorvant of the 


Government, after giving him notice for @ 
period of not less than three months or in 
lieu thereof on payment of an amount oqual 
to his salary and allowances, if any, for a 
period of three months ; 


(b) terminate the appointment of any part- 
time member who is not a servant of the 
Government after giving him notice for such 
period as may be prescribed ; and 


[¥] Received the assent of the President on 
7-8-81, Act published in Gaz. of India; 
28-8.1981, Part II-S. 1, Ext., p. 189, 
For Statement of Objects: and Reasons, see 
ere India; 3-3-1981, Part II-S, 2, Ext., 
p. iGo. 
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(d) the fees and allowances to be paid 
ander sub.gection (3) of section 12 to persons 
associated with the Oentral Board under gub- 
section (1) of section 13; 

(e) the functions to be performed by the 
Oentral Board under clause (i) of sub-section 
(2) of section 16; 

(f) the form in which and the tima within 
which the budget and the annual report of 
the Central Board may be prepared and for. 
warded to the Central Government under 
sections 34 and 36; 

(g) the form in which the accounts of the 
Oentral Board may be maintained under sub. 
section (1) of seation 36. 

(2). Every rule made by the Oentral Gov- 
ernment under this Act shall be laid, a3 soon 
as may be after it ia made, before each House 
of Parliament, while it is in session, for à 
total period of thirty days which may be 
comprised in one session or in two or more 
successive sessions, and if, before the expiry 
of the session immediately following the 
session or the successive sessions aforesaid, 
both Houses agree in making any modification 
in the rule or both Houses. agree that the 
rule should not be made, the rule shall there. 
after have effect only in such modified form 

or be of no effect, as the case may be; so 
however, that any such modification or annul. 
ment shall be without prejudice to the validity 
of anything previously done under that rule. 

54. Power of State Government to make 
rules, — (1) Subject to the provisions of sub- 
section (3), the State Government may, by 
notification in the Official Gazette, make rules 
to carry out the purposes of this Act. in res. 
pect of matters not falling within the purview 
of seation 63. | 

(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the fol. 
lowing matters, namely :— 

(a) the terms and conditions of service of- 
fhe Chairman and other members (other than 
the member.seeretary) of the State Board 
constituted under this Act under sub-section (7) 
of section 7; 

(b) the intervals and the time and place at 
which meetings of the State Board or any 
committee thereof shall be held and the pro. 
cedure to be followed at such meetings, in- 
cluding the quorum necessary for the trans. 
action of businesa thereat, under sub.seation (1) 
of section 10 and under sub-section (2) of 
section 11; 

. (o) the fees and allowances to be paid to 
the members of a committee of the State 
Board, not baing members of the Board ander 
gub. section (3) of section 11; 
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(d) the manner in which and the purposes. 
for which persona may be associated with the 
State Board under sub-section (1) of sea- 
tion 13; - 


(o) the fees and allowances to be paid under 
sub.gection (3) of section 12 to persona asoci- 
ated with the State Board under. sub.sectiom 
(1) of section 12; 

(f) the terms and conditions of service of 
the memboer-secretary of a State Board con. 
stituted under this Act under sub-section (1) 
of section 14; 

(g) the powers and duties to be exercised 
and discharged by the member secretary of ® 
State Board under sub-section (2) of section 14; 


(h) the conditions subject to which a State 
Board may appoint such officers and other 
employees as it considers necessary for the 
efficient performance of its functions poder 
sub.seation (3) of section 14;” 

(i) the conditions subject to which a Slate 
Board may appoint a consultant under sub. 
section (5) of section 14; 

(j) the functions to be performed by the 
State Board under clause (i) of sub-section (1) 
of section 17; 

(k) the manner in which any area or areas 
may be declared as air pollution control area 
or areas under sub-section (1) of section 19; 


(1) the form of application for the consen’ 
of the State Board, the fees payable therefor, 
the period within which such application shalb 


. ba made and the particulars it may contain, 


under sub.section (2) of section 21; 


(m) the procedure to be followed in respecd 
of an inquiry under sub-section (3). of sac. 
tion 21; 

(n) the suthorities or agencies to whom 
information under sub-section (1) of section 23 
shall be furnished: 

(o) the manner in which samples of air or 
emission may be taken under sub-section (1} 
of section 36; 

(p) the form of the notice referred to im 
aub.section (3) of section 26). 

(q) the form of the report of the State 
Board analyst under sub-section (1) of geo- 
tion 27; 

(r) the form of the report of the Govern. 
ment analyst under sub-section (3) of sec- 
tion 27; 

(a) the functions of the State Air Labora. 
tory, the procedure for the submiesion to the: 
said Laboratory of samples of air or emission 
for analysis or tests, the form of Laboratory’s- 
report thereon, the fees payable in respest of 
such report and other matters as may be- 
necegkaty or expedient to-enable that: Labora 
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- State Board under. thia Aot shall be exorcised, 
gerformed or discharged during the period of 

auch gupergession by the person or persons, 
exercising, performing or discharging the 
powers, functions and duties of the Central 
Board or such State Board under the Water 
(Prevention and Control of Pollution) Aot, 
1974, during auch period. 


49. Dissolution of State Boards oonsti. 
tuted under the Act, — (1) As and when the 
Water (Prevention and Control of Pollution) 
Aot, 1974, comes into force in any State and 
the Siate Government constitutes a State 
Board for the Prevention asd Control of 
Water Pollution under that Ast. the State 
Board constituted by the State Government 
under this Act shall stand dissolved and the 
Board first-mentioned shall sxeroige thea 
powers and perform the functiens of the Board 
aecond-mantioned in that State. i 


(2) On the dissolution of the State Board 
constituted under this Ach, 

(a) all the membera shall vacate their 
offices as such ; 


(b) all moneys and other property of what. 
ever kind (including the fand of the Bitate 
Board) owned by, or vested in, the State 
Board, immediately before auch dissolution, - 
‘shall stand transferred to and vest in the 
State Board for the Prevention and Control of 
Water Pollution ; 


(o) every officer and other employee serving 
ander the State Board immediately bofore 
auch dissolution shall be transferred to and 
become an officer or other employes of the 
State Board for the Prevention and Control 
of Water’ Pollution and -hold offica by the 
game tenure and at the same remuneration 
and on the same terms and conditions of 
aervice as he would have held the aame if tha 
State Board constituted under this Act had 
mot been dissolved and shall sontinue to do so 
‘unless and until such tenure, remuneration 
and terms and conditions of service are duly 
altered by the State Board for the Preven. 
ion and Control of Water Pollution : 


Provided that the tenure, remuneration 
‘and terms and conditions of servise of any 
anoh officer or other employee shall not be 
altered to his disadvantage without the 
-previous sanction of the State Government ; 


(d) all liabilities and obligations of the 
State Board of whatever kind, immediately 
before such dissolution, shall be deemed to be 
‘the abilities or obligations, as the case may 
‘be,of the State Board for the Prevention and 
‘Control of Water Pollution and any proceed. 
‘ing or cause of action, pending or existing 
immediately before such dissolution by or 
againgt the State Board constituted under thig 
. (Deoember) 1981 Acts 14, 
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Act in relation to such Liability or obligation 
may be continued: and ‘enforced by or against 


the State Board for the Fravention and Oon. 
trol of Water Pollution. ` 


80. Power to amend the Schedule. —(1) 
The Central Government may, of its own 
motion or on the recommendation of a Board, 
by'notification in the Official Gazette, add to, or 
omit from, the Schedule any industry or alter 
the description of any industry and thereupon 
the Schedale shall be doemed to be amended 
accordingly. 


(2) Every notification made under sub- 





section (1) shall be laid, ag soon as may be . 


after it is made, balore each House of Parlis- 
ment. 


8{. Maintenance of delist (1) Every 


_ State Board shall maintain a register con. 


taining partieularg of the persona to whom 
congent has been granted under section 21, 
the standards for emission laid down.by it in 
relation to exch such consent and guch other 
particulars as may be presoribed. 


(2) Phe register maintained adei Bub. 
section (1) shall ba open to inspection at all 
reasonable hours by any person intereated in 
or affected by such standards for emission or 
by ‘any other person aninoniged by such 
person in this behalf, 


B2, Effect of other laws.—Save as diker: 
wise provided by or under the Atomic Energy 
Act, 1962, in relation to radioactive sir pollu- 
tion the ‘provisions of this Aot aball have 
effect notwithstanding anything inconsistent 
therewith contained in any enactment other 
than this Aet. 


68. Power of Central Government to 
make rules. — (1) The Central Government 
may, in consultation with the Central Board, 
by notification in the Official Gazette, make 
rules in respect of the following matters, 
namely ;— 


(a) the intervals and the time and. place at 
which meetings of the Central Board or any 
committee thereof shall be held and the 
procedure to be followed ab such meetings, 
including the quorum necessary for the trans. 
action of business thereat; under sub-section (1) 
of section 10 and under sub-section (2) of 
section 11; 


(b) the fees and allowances to ba paid to 
the members of a committee of the Central 
Board, not being members of the S under 
sub.sestion (3) of section 11; 


(o) the manner in which and the purposes 
for which persons may be associated with the 
Central Board under gub.section (1) of sea. 
tion 12; 


